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PREFACE 


TO  THE  SECOND  EDITION. 
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BiNOC  the  First  Edition  of  the  Dictionary  was  published,  Tory  con- 
siderable cbanges  in  the  Law  have  been  made,  prinoipall  j  through 
the  coming  into  operation  of  the  Judicature  Acts,  1878-1879,  and 
through  other  causes  more  or  less  connected  therewith.  The  period 
of  tnmcdtion  from  the  old  to  the  new  procedure  appears  to  have 
now  passed,  and  the  Law  is  again  in  a  condition  which  admits  of  its 
definite  statement  It  has  accordingly  been  judged  advisable  to 
bring  out  a  Second  Edition  of  the  Dictionary. 

In  preparing  the  Second  Edition,  the  Author,  having  had  the 
advantage  of  the  First  Edition  as  a  groundwork,  has  found  his 
material  much  more  handy  to  work  upon ;  and  every  care  has  been 
taken  to  supply  omissions  and  to  secure  accuracy  both  of  statement 
and  of  reference,  and  generally  to  render  the  work  (in  as  true  a 
sense  as  possible)  a  complete  Institute  of  the  Whole  Law, — ^for  the 
nse  both  of  students  and  of  practitioners,  and  for  the  guidance  and 
aid  at  public  men,  and  of  men  of  letters. 

A.  BROWN. 
89,  Chaucbbt  Lank,  W.C. 
May^  1880. 


PREFACE 

TO  THE  FIBST  EDITION  (Abbidoid). 


A  Niw  DioTiOHABT  of  the  Law  appeared  to  the  Author  as  likely  to 
proye  naefol,  if  it  saooeeded  in  combining  with  the  tunial  contents  of 
a  Dictionary  proper  a  oompendions  bnt  at  the  same  time  accurate 
epitome  or  institute  of  the  whole  Law.  In  endeayonring  this  com- 
bination, the  Author  has  left  out  matters  of  Law  that  are  now  entirely 
obsolete,  in  order  to  leaye  greater  space  for  the  expression  of  modem 
principles  and  mles ;  and  he  has  stated  these  modem  principles  and 
roles  in  language  that  has  been  compressed  to  the  maximnm  degree ; 
and  he  has  avoided  iteration  by  means  of  carefdlly  assorted  references. 
The  Dictionary  and  Institute  comprises  much  that  is  historical, — 
necessarily  so,  as  regards  Oonstitutional  Law,  and  properly  so,  as 
regards  all  those  ancient  names  and  phrases  which  are  calculated 
to  throw  light  upon  their  modem  equiyalents;  bnt  otherwise  the 
book  is  not  historical,  but  practical.  The  English  Law  in  all  its 
faraDchea  is  folly  and  minutely  dealt  with ;  the  Boman  Law  and  the 
French  Law  are  also  inclnded  in  the  Dictionary,  bnt  as  regards  only 
their  most  material  principles.  And  it  is  hoped,  that  a  Dictionary 
presenting  these  characteristics  may  serye  in  some  manner  as  a 
Bemembrancer  to  the  Student,  and  as  a  Yade-Mecnm  for  the  Prac- 
titioner, besides  being  an  occasional  Guide  to  the  Politician  and 
Friend  to  the  Literary  Man. 

A.  BROWN. 

89,  Chahobbt  ItAVK,  W.O. 
October^  1874. 
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%*  Thefdlowing  is  a  list  of  the  books  which  ham  been  principaUy  oonsuUed  in 
compiling  this  Dictionary^  in  addition  to  those  ihtU  are  re/erred  to  in  the  body  of 
the  work.  The  list  is  cUusi^fied  under  heads,  which  may  perhaps  serve  the  student  or 
junior  barrister  in  making  up  his  own  Law  Library, 
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L  Common  Law — continued 
(F.)  Law  of  Procedure — continued 
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White  and  Tudor's  Leading  Cases, 

Equity,  2  vols. 
(B.)  Particular  Subject  Matters : 

Adams  on  Trade  Marks,  1  vol. 
Bainbridge  on  Mines  and  Minerals, 

by  A.  Brown,  1  vol. 
Brown  (A.)  on  Fixtures,  1  vol. 
Buckley's  Companies  Acts,  1  vol. 
Cooke  imd  Harwood's  Charities,  I 

vol. 
Copinger's  Law  of  Copyright,  1  vol. 
Cross  on  Lien,  1  vol. 
Goddard  on  Easements,  1  vol. 
Godefroi's  Railway  Law,  1  vol. 
Hanson  on  Legacy  and  Succession 

Duty,  1  vol 
Johnson  on  Patents,  1  vol. 
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II.  Equity  Law — continued. 
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vol. 
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1  vol. 
(D.)  Procedure, 

Daniel's  Chancery  Forms,  1  vol. 
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Dart's  Vendors  and  Purchasers,  2 

vols. 
Deane's  Principles  of  Conveyancing, 

1  voL 

Elton  on  Copyholds,  1  vol. 
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1vol. 
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Frend  and  Wares  Railway  Prece- 
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IV.  Constitutional  Law. 

Broom's  Constitutional  Law,  1  vol. 
Blackstone's  Commentaries,  4  vols. 
Forsyth's  Constitutional  Law,  1  vol. 
Hallam's  Middle  Ages,  3  vols. 

„       Constitutional  History,  3 

vols. 
May's  Constitutional  History,  3  vols. 

„    Parliamentary  Practice,  1  vol. 
Stubb's  Constitutional  History. 
Taswell  Langmead's  Constitutional 

History,  1  vol. 

V.  Roman  Law  and  Jumsprudencb. 

Austin's  Jurisprudence,  2  vols. 
Bentham,  by  Dumont,  3  vols. 
Brown's  Savigny  on  Obligations,  1 

vol. 
Gains'  Commentaries,  1  vol. 
Justinian's  Institutes,  1  vol. 

„         Digest  and  Code,  &c,  8 

Tols. 
Ortolan's  Justinian,  3  vols. 

VI.  International  Law. 

Clarke  on  Extradition,  1  vol. 

Foote's  Private  International  Juris- 
prudence, 1  vol. 

Guthrie's  Savigny's  Private  Inter- 
national Law,  1  vol. 

Ortolan's  Diplomatic  de  la  Mer,  2 
vols. 

Westlake's  Private  International 
Law,  1  vol. 

Wharton's  International  Law,  1  vol. 

Wheaton's  International  Law,  1  vol. 
y,        History  of  same,  1  vol. 

Wolsey's  International  Law,  1  vpl. 

VII.  General  Dioestb,  Repertories,  &c. 

Blackstone's  Commentaries,  4  vols. 
Chitty's  Equity  Index,  4  vols. 

t9       Statutes,  4  vols. 
Clark's  House  of  Lords  Digest,  1  vol. 
Coke's  Institutes,  6  vols. 

„      Reports,  6  vols. 
Cruise's  Digest,  6  vols. 
Harrison's  Digest,  by  Fisher,  5  vols. 
Justinian's  Digest,  Code,  &c. 
Law  Reports'  Digests. 
Williams's  Saunders'  Report**,  2  vols. 
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A  MBHBA  XT  TEOXO.  **  From  board 
and  bed."*  See  titles  Ditobok;  Judicial 
Separation. 

A yiHOITLO KATBIXOHU.  "From the 
bond  of  matrimoDy.**  8ee  title  DrvoBOB. 

AB  nrmO,  TBESPASS  :  500  title  Tiufi»- 

PAB8. 

AB  UTJVi'ATO :  See  titles  IimBTATE ; 

Testate. 

ABAHDOVED  XOTIOV.  T¥hero  any 
peraoQ  has  given  notice  of  motion  either 
interlocntory  or  by  way  of  appeal,  and 
afterwards  foils  to  bring  on  Lis  motion 
without  otherwise  saving  it,  he  is  liable  to 
pay  the  entire  costs  of  the  abandoned 
motion  to  the  other  part^  or  parties  served 
with  notice  of  the  motion  (Jn  re  OahweU 
CoOieriee,  7  Ch.  Div.  706). 

ABAVBO Jl  JLBJIT.  This  a  word  of  very 
freonent  occurrence  in  law,  and  iu  general 
its  legal  meaning  coincides  with  Its  natural 
or  popular  meaning.    Thus, — 

(1.)  The  Abandonment  of  Children^  — 
means  the  desertion  and  exposure  of  chil- 
dren under  two  years  of  age,  whereby  their 
life  is  endangered  or  uieir  permanent 
health  injured  (24  ft  25  Vict.  o.  100.  s.  27 ; 
R.  V.  FaUcingham,  L.  R.  1  C.  C.  R.  222 ; 
jR.  V.  White,  L.  R.  1  C.  C.  R.  311).  See 
title  Chiij>,  AsAITDONmNT  OP. 

(2.)  The  Abandonment  of  a  DUtreee, — 
means  throwing  up  the  distress.    See  title 

DiSTRBBS.     ' 

(3.)  The  Abandonment  of  an  Execution, — 
means  withdrawing  from  the  possession  of 
the  goods  seized.    See  title  Exsoution. 

(4.)  The  Abandonment  of  the  ExeeeSj — 
mmns  in  a  County  Ck)urt  action  giving  up 
the  debt  so  far  as  it  exceeds  the  Gonnty 
Court  limit  of  jurisdiction,  £50  being  that 
limit  See  title  County  Cotjbts,  Jubisdio- 
tiok  of. 

(5.)  The  Abandonment  of  Ship  or  Cargo, 
— means  giving  up  wholly  to  the  under- 
writers the  ship  and  cargo  insured,  in 
order  to  claim  the  entire  sum  insured.  See 
titles  Casgo  :  Total  Loss  ;  Underwriters. 

(6.)  TV  Abandownent  of  an  Action, — 


ABAVDOHMEJIT— oofi^tntied. 

means  its  discontinuance.    See  title  Dis- 

00NTINT7ANCE. 

ABANDOHMEHT  OF  OASOO  OB  VES- 
SEL. In  the  case  of  marine  insurance, 
where  the  vessel  or  goods  insured  are 
damaged  beyond  repair  or  recovery,  but 
are  not  actually  or  completely  destroyed  or 
lost,  the  insured  may  abanix)n  the  vessel 
or  goods  to  the  underwriter,  and  thereafter 
recover  upon  his  policy  of  insuinnoe  as  for 
a  total  loss.    {See  title  Total  Loss.)    A 

E>licy  in  express  terms  confined  to  total 
88  extends  to  such  eonetruetive  total  loss 
{Adame  v.  Mackenzie,  13  0.  B. (NS.) 442). 
The  propriety  of  the  abandonment  in  any 
particular  case  depends  upon  the  question, 
whether  an  uninsured  owner  being  upon 
the  spot  would  or  not  in  the  particular 
case  ill  the  exeroise  of  ordinary  mercantile 
prudence  have  incurred  the  expenses  of 
repairing  the  vessel  or  (as  the  case  may 
be)  of  recovering  the  goods  {Boux  v. 
Salvador,  3  B.  N.  C.  266).  Notice  of  the 
abandonment  must  be  given  to  the  under- 
writer at  the  earliest  moment  (Dean  v. 
Hornby,  S  £.  &  B.  180) ;  and  such  notice 
must  proceed  from  the  real  ovmer  and  not 
from  a  mere  incumbrancer  or  mortgagee 
(Jardine  v.  LeaOdey,  82  L.  J.  Q.  B.  132). 
The  notice  must  be  couched  in  positive 
terms  {Thettueon  v.  Fletcher,  1  Esp.  73) ; 
but  it  need  not  be  in  writing  {Parmeter  v. 
Todhunter,  1  Camp.  541).  The  effect  of 
the  abandonment  is  to  transfer  the  whole 
property  in  the  vessel  or  goods  to  the 
underwriter  as  from  the  date  of  the  loss 
(CammeU  v.  SeweU,  3  H.  &  K.  517 ;  5  H  & 
N.  728) ;  and  the  underwriter  is  therefore 
entitled  to  whatever  advantage  he  can 
make  of  the  vessel  or  goods  abandoned. 
If  ho  should  complete  the  voyage,  he  be- 
comes entitled  to  receive  in  addition  that 
portion  of  the  freight  which  is  earned  after 
the  abandonment,  where  the  freight  is 
divisible,  and  where  it  is  indivisible,  he 
becomes  entitled  [by  survivorahip]  to  the 
whole  (Caee  v.  Davidson,  5  M.  &  S.  79 ; 
2  B.  &  B.  379). 

See  titles  Insurance  ;  Underwriters. 
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ABAVDOHMEHT  OF   DOHCILE:  See 

title  Domicile. 

ABANDOHKENT  07  LEGAL  FBOCEED- 
IHG6.  When  a  plaintiff  has  become  aware 
of  any  defendant's  defence,  whether  before 
delivery  of  same,  or  at  any  tune  before 
replying  thereto,  he  may  wholly  discon- 
tinue his  action,  without  any  leave  to  do 
so,  by  delivering  a  notice  in  writing  to  that 
effect.  And  he  may  do  the  like  at  any 
subsequent  stage  of  the  action,  but  only 
with  tlie  leave  of  the  Court  or  of  a  judge 
and  upon  terms.  Leave  is  not  granted  as 
a  matter  of  course  {StdhhchmicU  v.  Wal- 
ford,  4  Q.  B.  Div.  217).  This  abandonment 
or  discontinuance  does  not  prejudice  any 
subsequent  action,  unless  in  the  case  of 
leave  to  discontinue  one  of  the  terms  is  to 
that  effect  (Order  xxiii.,  rule  1).  The 
plaintiff  is  in  each  case  to  pay  to  the  de- 
fendant the  costs  of  the  action,  and  for 
such  costs  the  defendant  may  sign  judg- 
ment. Where  an  injunction  has  been 
granted  to  the  plaintiff  on  his  undertaking 
as  to  damages,  the  action  continues  as  to 
such  undertaking  even  after  a  disoontinu- 
ance  (Newcomen  v.  CimUouy  L.  B.  7  Gh. 
Div.  764).  An  action,  when  entered  for 
trial,  may  be  withdrawn  by  consent  of  all 
parties,  either  the  plaintiff  or  the  defen- 
dant producing  the  requisite  consent  in 
writing  (Order  zxiu.,  rule  2a  ). 

ABAHDOHKEKT      OF      RAILWAT8. 

Under  the  Abandonment  of  Bail  ways  Act, 
1850  (13  &  14  Vict  c.  83),  and  the  Act 
14  &  15  Vict.  c.  105,  and  the  Bailway 
Companies  Act,  1867  (30  &  31  Vict.  c.  127), 
ss.  31-35,  any  company  authorised  by 
statute  passed  previously  to  1867  to  make 
a  railway  may,  with  the  consent  of  the 
holders  of  three-fifths  of  the  shares  or  stock 
(if  BO  much  subscribed)  of  the  company, 
apply  to  tlie  Board  of  Trade  for  the  Board's 
warrant  to  abandon  the  construction  of 
their  railway  or  of  part  thereof,  and  the 
Board  may,  if  it  deem  the  abuidonment 
expedient,  issue  its  warrant  for  such  aban- 
donment ;  and  the  warrant  operates  to 
release  the  company  (Act  1850,  s.  19)  from 
the  duty  of  constructing  the  railway,  sub- 
ject nevertheless  to  certain  liabilities  to 
make  compensation  to  various  persons 
aggrieved  (Act  1850,  ss.  19-22,  26).  See 
Godefroi  &  Shortt,  pp.  500-3. 


ABAHDONXIirT  OF 

Seamen. 


:  See  tiUe 


ABATE :  See  next  following  titles. 

ABATEMEHT  OF  ACTIOKB.  The  pro- 
visions regarding  abatement,  and  remedy- 
ing same,  that  were  contained  in  the 
C.  L.  P.  Act,  1852  (88.  185-141),  as  to 
actions  at  Common  Law,  and  in  tlie  Chan- 


ABATEKEHT  OF  ACTIOES— ^on^tnued. 

eery  Jurisdiction  Amendment  Act,  1852 
(s.  52)  as  to  actions  in  Cliancery,  may  bo 
taken  to  be  now  wholly  superseded  by  the 
Orders  and  Bules  under  the  Judicature 
Acts,  1873-77,  the  exact  purport  of  which 
is  as  follows : — 

In  case  any  party  to  an  action  dies, 
marries,  or  becomes  bankrupt,  and  thereby 
some  devolution  of  estate  or  interest  arises 
by  operation  of  law,  the  action  is  not  to  be 
deemed  abated  (Onler  l.,  rule  1) ;  but  the 
Court  may  order  (as  the  case  may  require) 
the  personal  representative,  or  the  hus- 
band, or  the  trustee,  or  other  the  successor 
in  interest  to  be  made  (if  necessary)  a  party 
to  the  action  or  to  be  served  witli  notice 
thereof,  and  the  Court  may  also  otherwise 
order  as  may  be  just  (Order  l.,  rule  2). 
The  order  is  made  on  summons  or  motion 
supported  by  an  aflSdavit  of  the  event 
occasioning  the  devolution  of  interest 
(Order  L.,  rule  4).  And  where  pending 
the  action,  there  is  any  devolution  of  in- 
terest by  act  of  the  party,  the  action  is  not 
to  be  deemed  abated  (Order  l.,  rule  1), 
but  may  be  continued  against  the  successor 
in  interest  (Order  l.,  rule  3),  and  the  re- 
quisite order  may  be  obtained  upon  an  ex 
parte  application  (by  summons  or  motion) 
supported  by  an  affidavit  of  the  fact  of  the 
devolution  of  interest.  The  like  proceduro 
applies  where  any  person  interested  comes 
into  existence  after  writ  issued,  his  subse- 
quent coming  into  existence  operating,  in 
mot,  as  a  devolution  of  interest  (Order  l., 
rule  4). 

The  order  in  all  the  foregoing  oases  is 
callf^d  an  order  of  revivor ;  and  the  order 
of  revivor  is  to  be  served  on  the  continuing 
party  or  parties,  and  also  upon  the  new  (or 
substitutionary)  parties  or  party  to  the 
action,  and  becomes  binding  as  from  the 
time  of  service  on  the  party  served  there- 
with (Order  L.,  rule  5),  subject,  neverthe- 
less, to  be  discharged  upon  application  at 
any  time  within  twelve  days  after  service 
(Order  l.,  rule  6),  or  (in  case  of  effective 
disability)  within  twelve  days  after  re- 
moval of  such  effective  disability. 

Effective  disability  is  in&ncy  or  un- 
soundness of  mind,  when  the  infant  or 
unsound  person  has  neither  a  guardian  ad 
litem  nor  (being  a  lunatic  so  found  by  in- 
quisition) a  committee.  Coverture  is  not 
an  effective  disability  as  regards  revivor  of 
actions. 

But  there  cannot  be  (nor  need  there  be) 
any  such  order  of  revivor,  if  the  cause  of 
action  do  not  survive  or  continue  as  regards 
the  particular  party  (Order"  l.,  rule  1). 
(See  Lloyd  v.  Dimmach,  7  Ch.  Div.  398). 

An  executor  may  revive,  but  only  when 
the  interest  of  the  intestate  is  a  transmis- 
sible interest  {Twycro99  v.  Grant^  4  C.  P. 
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Div.  40).  An  executor  by  reviving  the 
action  makes  the  action  hia  own,  and  there- 
fore in  liable  personally  to  costs  (Boynton 
V.  BoynUm^  9  Gh.  Div.  250);  whence, 
aeiMe^  he  cannot  be  compelled  to  revive 
{Wingrwoe  v.  Thommon,  W.  N.  1879,  p.  59 ; 
and  M0  Wrighi  y.  Bwindon  By.  Co.,  7  Ch. 
Div.  412). 

The  old  rule  that  there  could  be  no  re- 
vivor as  to  costs  only,  which  was  inequit- 
able in  its  operation  and  wholly  devoid  of 
principle,  has  been  abrogated  by  the  Soli- 
citors Act,  1870  (33  &  34  Vict.  c.  28).  the 
19th  section  of  which  gives  to  the  **  person 
interested"  under  the  decree  or  order  a 
right  to  revive  as  often  as  may  be  neces- 
sary. N.B. — The  decree  or  order  must 
have  been  for  payment  of  costs  in  an  action. 

Under  the  Banioruptcy  Act,  1869  (32  & 
33  Vict  c  71X  8.  80.  it  is  provided  that 
when  a  debtor  who  has  been  adjudicated  a 
bankrupt  dies,  the  Court  may  order  that 
the  proceedings  in  the  matter  be  contmued 
as  if  he  were  alive. 

ABATSMEHT  07  LXGACISS :  See  title 
Legacies. 

ABATSMEHT  07  KITIBAHCE.  In  the 
case  of  a  public  nuisance  the  party  abating 
same  must  have  sustained  some  particular  or 
special  damage  from  it,  i.e.,  some  damage 
other  than  and  besides  the  general  incon- 
venience sustained  by  the  public  at  large 
{Mayor  of  Colchetter  v.  Brook,  7  (^  B.  339)  ; 
but  in  the  case  of  a  private  nuisance  the 
party  prejudiced  may  at  once  abate  same 
[Lonsdale  (Earl)  v.  Ndaon,  2  B.  &  C.  302). 
However,  the  abatement  must  be  made 
vrithout  any  breadi  of  the  peace,  and  also 
without  doing  any  unnecessary  damage 
CBoberU  v.  Bo9e,  4  H.  L.  G.  163).  Under 
the  statute  88  ft  89  Vict.  c.  55,  and  the 
other  Acts  relative  to  the  preservation  of 
the  public  health,  local  authorities  and 
their  officers  may  abate  nuisances  in  the 
manner  mentioned  in  the  Acts  {Scarborough 
{MayoTj  Ac)  v.  Scarborough  Sanitary  Au- 
thorUy.  1  Exch.  Div.  344;  St.  helens' 
Ckemieal  Co.  v.  SL  Hdewf  Corporation^ 
1  Exoh.  Div.  196). 

See  also  title  Nuisance. 

ABATXXBNT  07  F088B8SI0K.  This  is 
that  species  of  injury  to  real  property  which 
is  committed  when  a  stranger,  upon  the 
death  of  an  owner  in  fee,  enters  upon  and 
takes  possession  of  the  land  in  exclusion  of 
the  heir  or  devisee  of  such  deceased  owner. 
See  also  titles  Dbtaineb;  Disseisin; 
Distubbance;  Intrusion. 

ABATEXSRT  07  BEHT.  This  is  an 
agreement  to  accept  a  less  sum  for  rent 
than  that  comprised  in  the  original  agree- 


ABATBXEHT  07  VKWl-^eonHnHed. 

ment  No  pand  agreement  to  make  such 
an  abatement  is  binding.  Levinge  v. 
(/Brien,  4  Ir.  Jnr.  22. 

ABATEXSNT  07  WSIT.  This  was  the 
defeat  or  overthrow  of  a  writ  Thus,  in 
stat.  11  Hen.  6,  c.  2,  the  words  are,  that  the 
justices  shall  cause  the  said  writ  to  be 
abated  and  quashed.  So  in  Staundf.  P.  O. 
148,  it  is  said  tlmt  an  appeal  shall  abate 
and  be  defeated  by  reason  of  covin  or 
deceit. 

ABATEMZHT,  PLEADIHCHI  DT:  See 
next  title. 

ABATEVSHT,  PLSA8  nr.  These  pleas, 
which  were  ahio  called  dilatory  pleas,  be- 
cause they  delayed  for  the  time  the  further 
progress  of  the  suit,  or  action,  or  prosecu- 
tion, were  pleas  of  some  matter  not  material 
to  the  merits  of  the  proceeding,  but  techni- 
cally necessary  or  proper ;  and  as  such  they 
were  opposed  to  pleas  in  bar  or  peremptory 
pleas.  They  occurred  either  in  civil  or  in 
criminal  proceedings. 

I.  In  civil  proceedings, — They  were  the 

following : 
(1.)  To  the  jurisdiction  of  the  Oourt ; 
(2.)  To  the  person  of  the  plaintiff; 
as  that  (a)  He  is  an  outlaw ; 
or  (b)  He  is  an  alien ; 
or  (o)  He  is  an  excommu- 
nicated person ; 
or((2)  He  is  an  attainted 
person,  and  such 
like; 
(3.)  To  the  person  of  the  defendant; 
as  that  (a)  He  is  privileged ; 
or  (&)  He  is  misnamed  (see 
title  MiSNOifBB) ; 
or  (e)  He  is  misdescribed 
(see    title   Addi- 
tion) ; 
(4.)  To  the  writ  and  action ;  and  for- 
merly— 
(5.)  On    account    of  certain   events 
happening,  namelv, — 
(a)  The  demise  of  the  sovereign, 
corrected  by  1  Edw.  6*  c.  7, 
and   other   subsequent  sta- 
tutes; 
(P)  The  marriage  (  of  the  )     cor- 
(e)  The  death       }  parties  \  rt  cted 
by  0.  L.  P.  Act,  1852,  and 
Chancery  Jurisdiction  Act, 
1852,  and  by  the  Judicature 
Acts,    1873-7     (see   title 
Abatkmbnt  of  Actions). 

II.  In  criminal  proceedings,  they  are, 
generally  speaking,  the  same ;  but  under 
the  statute  7  Geo.  4,  c.  64,  s.  19,  no  indict- 
ment or  information  is  to  be  abated  for 
miemomerj  or  addition,  but  the  same  sliall 
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ABATSXSHT,  PLEAS  IH — continued. 
be  amended  if  the  Court  is  satisfied  by 
affidavit  of  the  true  name  or  description. 
See  Fex  ▼.  Shakspeare,  10  East,  83. 

Inasmuch  as  pleas  in  abatement  were 
odious,  they  must  have  been  certain  to  every 
intent  (2  Wms.  Saund.  620X  and  must  have 
gone  so  far  as  to  specify  the  true  mode  of 
procedure  (Evans  v.  Stevens,  4  T.  R.  227): 
and  the  rule  holds  good  in  criminal  cases 
{OConndl  ▼.  Beg.  (in  error),  11  CI.  &  F. 
155).  And  so  a  plea  in  abatement  for 
non-joinder  of  defendants  should  have 
mentioned  all  the  oo  defendants  who  were 
not  joined  (CreUin  v.  Calvert,  14  M.  &  W. 
11).  Every  such  pica  must  also  have  been 
verified  by  affidavit  (4  &  5  Anne,  c.  16, 
8.  II).  otherwise  the  plaintifif  might  sign 
judgment  (Poole  v.  Penibrey,  1  Dowl.  692)  ; 
and  such  affidavit  must  have  been  delivered 
with  the  plea,  unless  an  extension  of  time 
were  granted.  The  time  for  pleading  was 
also  very  limited,  being  four  days  after  de- 
claration (Ryland  v.  Wormwald,  5  Dowl. 
581). 

Upon  issue  joined  on  a  plea  in  abate- 
ment, the  judgment,  when  for  the  plaintiff, 
might  be  of  either  of  two  kinds,  namely,— 
(1.)  Final,  as  when  the  issue  was  an  issue 

of  fact ;  or 
(2.)  Respondeat    ouster,  as  when   the 

issue  was  one  of  law. 
Pleas  generallv,  whether  in  bar  or  in 
abatement,  must  have  been  pleaded  in  the 
following  order,    which   was   invariable, 
namely, — 
(i.)  To  the  jurisdiction ; 
(ii.)  In  abatement, 
(a)  To  the  person  (1)  of  the  plaintiff, 

or  (2)  of  the  defendant, 
(h)  To  the  count, 
(c)  To  the  writ ; 
(iii.)  In  bar  of  the  action. 
Pleading  a  plea  in  any  one  of  these 
classes  was  a  waiver  of  the  right  to  plead 
in   any   of  the   preceding   classes.     As 
regards    all     civil     proceedings   (being 
actions),  in  lieu  of  pleaiding  in  abatement, 
the  party  may  now  apply  to  the  Court 
summarily  (by  motion  or  on  summons)  for 
an  order  to  remedy  the  alleged  defect  in 
the  pleading  objected  to,  or  to  dismiss  the 
action,  or  for  such  other  relief  as  ia  proper 
to  be  granted.    And  qtusre,  whether  these 
summary  applications  should  now  follow 
one  another  m  the  old  order  in  which  pleas 
in  abatement  used  to  be  pleaded. 
See  aJso  title  Pleas  in  Bab. 

ABBAT,  called  also  Abbot,  was  a  spiritual 
lord,  and  abbacy  was  the  lordship  with 
the  revenues  thereof  and  the  spiritual 
duties  attaching  thereto.  In  England, 
abbats  were  either  elective  or  presenta- 
tive ;  and  again  some  abbats  were  mitred, 


ABBAT — contintned. 


or 
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having  episcopal  authority,  and  not  bcin 
themselves  subject  to  the  jurisdiction  of 
any  diocesan,  but  others  were  unmitred 
and  were  subject  to  such  jurisdiction. 
The  mitred  abbats  alone  were  lords  of  par- 
liament. It  LB  supposed  that  there  were 
twenty-seven  such  parliamentary  abbats. 
All  the  abbacies  are  supposed  to  have  been 
founded  between  602  and  1133.  An  abbat 
together  with  his  monks  formed  a  convent, 
and  were  a  corporation.  By  statute  27 
Hen.  8,  c.  28,  the  lesser  monasteries  were 
abolished,  and  by  statute  31  Hen.  8,o.  13, 
the  larger  ones  were  dissolved  also. 

ABDIGATIOK.  This  is  a  renunciation 
of  office  by  sr>me  magistrate  or  other  per- 
son in  office  before  the  natural  expiration 
thereof.  Such  a  renunciation  differs  from 
a  resignation  of  office,  being  usually  pure 
and  simple,  whereas  resignation  is  com- 
monly in  favour  of  some  particular  succes- 
sor. James  II.  was  considered  to  have 
abdicated  the  Crown  in  1688. 

ABBVCnOK.    This  word  is  commonly 
used  of  the  criminal  offence  of  carrying  off 
females  on  account  of  their  fortunes.    Bee 
statute  9  Geo.  4,  o.  SI ;  but  the  law  is  now 
comprised  in  24  &  25  Vict.  c.  100,  ss.  53-4, 
which  has  provided  that  (in  effect)  any  one 
who /rom  motives  of  lucre  or  by  force  takes 
away  a  female  of  any  age,  or  by  fraud 
takes  away  any  female  under  twenty-one 
years  of  age,  with  intent  to  marry  her  or 
to  procure  her  to  be  married,  or  to  carnally 
know  her  or  procure  her  to  be  carnally 
known,  such  female  being   possessed    of 
or   entitled  to    property  either   in   pos- 
session,   reversion,    contingen<nr,    or   ex- 
pectancy, shall  be  gailty  of  felony,  and 
liable  upon  conviction  to  penal  servitude 
for  not  less  than  five  or  more  than  fourteen 
years,  or  to  imprisonment  for  a  period  not 
exceeding  two  vears,  with  or  without  hard 
labour,  and  shall  be  incapable  of  taking  any 
benefit  or  interest  from  or  in  the  female's 
property,  which  is  to  be  settled  by  the 
Court  upon  an  information  at  suit  of  the 
Attorney-General.      And   by    the   same 
statute  (24  &  25  Vict  o.  lOUX  8.  55,  the 
unlawfully   taking  away  any  unmarried 
female  under  the  age  of  sixteen  years  out 
of  the  possession  and  agaiust  the  will  of 
her  parents  or  guardian  is  a  misdemeanour ; 
and  under  s.  56  of  the  same  Act  the  like 
offence  in  respect  of  an  unmarried  female 
under  the   age   of  fourteen   years   is  a 
felony.    See  title  Mabbiagb. 

ABET. — ^Encourage:  See  title  Adettobs. 
ABXIT0B8:    See    title     Aidbbs    and 

ABETfOBS. 
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ABETAHCB.  ThiBWord  as  applied  to 
real  property,  whether  OBtates  or  dignities, 
denotes  that  the  same  are  in  expectation, 
remembrance,  or  intendment  of  the  law. 
Abeyance  is  said  to  be  of  two  sorts,  being 
either — (1)  Abeyance  of  the  fee  simple,  or 
(2)  Abeyance  of  the  freehold.  The  first 
is  where  there  is  an  actual  estate  of  free- 
hold in  esse,  but  the  right  to  the  fee  simple 
is  suspended,  and  is  to  revive  upon  the 
happening  of  some  event ;  e,g.  in  the  case 
of  a  lease  to  A.  for  life,  remainder  to  the 
right  heirs  of  B.  who  is  alive,  the  fee 
simple  is  in  abeyance  nntU  B.  dies  (Go. 
Litt  342  b.)  Similarly,  during  the  incum- 
bency of  each  successive  incumbent  of  a 
church,  he  having  only  a  freehold  interest 
therein,  the  fee  simple  is  in  abeyance 
(Litt  §§  644-6.)  The  second  species  of  ab«iv- 
anoe»  i^  an  abeyance  of  the  freehold  itself, 
occurs  on  the  death  of  an  incumbent,  and 
until  the  appointment  of  his  successor 
( Liti  §  647.)  But  saving  this  one  case,  the 
freehold  is  never  in  abeyance^  and  cannot 
possibly  be  so. 

It  was  customary  in  speaking  of  a  thing 
in  abeyance  to  say  that  it  was  '^  in  nubi' 
bus "  (which  was  rather  a  profane  expres- 
sion), or  *^in  gremio  legia**  {Carter  v. 
Bamardisttm,  1  P.  Wnis.  516),  the  latter 
phrase  denoting  that  the  fee  simple  or 
freehold  which  was  in  abe3rance  was  mean- 
while under  the  care  or  protection  of  the 
law. 

There  is  no  abeyance  either  of  the  fee 
simple  or  of  the  freehold  in  the  case  of 
conveyances  operating  under  the  Statute 
of  Uses,  fur  in  these  what  is  not  given 
away  xemains  in  the  grantor  until  it  is  so 
given. 

ABH0SBSB8.  A  name  apnlied  to  the 
Crown  party  (afterwards  callea  Tories)  in 
the  reign  of  Charles  II.,  because  they  ex- 
pressed their  strong  disapproval  (i.e,  **  ab- 
horrence ")  of  the  cutitom  then  growing  up 
of  petitioning  the  Crown  for  the  assembling 
of  Parliament, — the  Crown  had  forbidden 
such  petitioning,  by  proclamation  in  1679. 
The  opposite  party  were  called  **  Petition- 
ers." The  free  right  to  petition  was  after- 
wards recognised  in  the  Bill  of  Bights. 
See  titles  Bill  of  Riqhtb;  Pktition, 
SuBJBOT^s  Right  to. 

ABILITT  TO  PAT.  Before  any  one 
may  be  imprisoned  at  the  present  day  under 
the  32  ft  33  Vict.  o.  62  (The  Debtors  Act, 
1869),  it  18  necessary  (subject  to  the  excep- 
tions mentioned  in  s.  4  of  the  Act),  that 
the  debtor  should  have  had  since  the  date 
of  the  order  or  judgpnent  the  means  to 
pay  the  sum  in  respect  of  which  he  has 
made  default,  s.  5  oi  the  Act  being  sub- 
stituted for  SB.  98  and  99  of  the  County 
Court  Act,  1846.    Moreover,  no  imprison- 
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ment  under  this  section  is  to  operate  as  a 
satisfaction  or  extinguishment  of  any  debt 
or  demand,  or  cause  of  action,  or  to  de- 
prive any  person  of  any  right  to  take  out 
execution  against  the  lauds  or  goods  of 
the  person  imprisoned. 

ABJUBATIOV.  This  is  a  foreswearing 
or  renouncing  upon  oath.  To  abjure  the 
realm  was  to  take  an  oath  to  quit  it  for 
ever,  and  such  abjuring  persons  were  and 
are  civilly  dead.  So  also  to  abjure  the 
Pretender  was  to  take  an  oath  disclaiming 
all  allegiance  or  obedience  to  him.  The 
oath  of  abjuration  is  a  natural  issue  from 
the  duty  of  allegiance,  but,  apparently,  was 
not  devised  until  after  the  Kevolution  of 
1688,  when  the  7  &  8  Will.  8,  c.  27,  first 
imposed  it  in  respect  of  temporal  sove- 
reigns at  least  {See  title  PfisHUNiBB,  as 
to  spiritual  sovereigns.)  More  ncently 
the  oath  of  abjuration  has  been  wrapped 
up  in  the  oath  of  allegiance  prescribed  by 
the  21  &  22  Vict.  c.  48,  s.  1,  which  is 
in  these  words  :  **  I,  A.  B.,  do  swear  that 
I  will  be  faithful  and  bear  true  allegiance 
to  Her  Majesty  Queen  Victoria,  &c ,  and  I 
do  faithfully  promise  to  maintain,  &c.'* 
the  succession  to  the  Crown  as  settled  by 
the  Act  of  Settlement,  1701  (12  &  13 
Will.  3.  o.  2),  ••  hereby  utterly  renouncing 
and  abjuring  any  obedience  or  allegiance 
unto  any  other  persim  claiming  or  pre- 
tending a  right  to  the  Crown  of  this  realm ; 
and  I  do  doclare  that  no  foreign  prince, 
person,  prelate,  state,  or  potentate^  hath 
or  ought  to  have  any  jurisdiction,  power, 
superiority,  pre-eminence,  or  authority, 
ecclesiastical  or  spiritual,  within  this 
realm."  Under  the  Naturalization  Act, 
1870  (33  &  34  Vict  c.  14),  s.  9,  the 
oath  of  allegiance  leaves  out  the  words  of 
abjuration,  bieing  merely  .an  expression  of 
the  positive  duty  of  allegiance  to  the 
Queen. 

Formerly,  i'.e.,  in  the  time  of  Edward 
the  Ck>nfes8or,  and  the  other  succeeding 
sovereigns,  down  to  the  reign  of  James  I., 
if  a  person  committed  a  felony  he  might 
obtain  sanctuary  in  a  church  or  church* 
yard :  and  there  on  confession  of  the  crime, 
he  might  abjure  the  realm.  But  this 
privilege  g^wing  into  an  abuse,  the  thing 
was  abolished  b^  21  Jac.  1,  c.  28,  since 
which  statute  this  kind  of  abjuration  has 
ceased.    2  Inst  629. 

ABOBTIOK.  Under  the  statute  24  & 
26  Vict  c  100,  s.  58,  any  woman  being 
with  child  who  with  intent  to  procure  her 
own  miscarriage,  unlawfully  administers 
to  herself  any  poison,  or  uses  any  instru- 
ment with  the  like  intent,  and  any  person 
other  than  the  woman  doing  for  her  tho 
like  (whether  or  not  the  woman  is  with 
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child),  is  guilty  of  Felony ;  and  by  b.  59, 
the  person  supplying  such  poison  or  in- 
strument with  knowledge  of  the  intended 
unlawful  use  thereof,  is  guilty  of  a  misde- 
meanour. For  the  complete  oommission  of 
this  offence,  the  earlier  statutes  of  43  Geo. 
3,  c.  58,  and  9  Gto.  4,  c.  31,  s.  14,  had 
required  that  the  woman  should  be  quick 
with  child  :  but  that  is  no  longer  a  re- 
quisite. R.  V.  OoodaU,  2  G.  &  K.  293 ; 
B.  y.  IsaacB,  9  Cox,  G.  G.  228 ;  Arch.  Grim. 
PI.  and  Evid.  711. 

ABBIDOXEHT.     That  is  an  epitome. 
The  principal  abridgments  of  the  law  are 
the  following; — 
1516.  Fitzherbert's  Abridgment,  going 

down  to  21  Henry  VII. 
1568.  Brooke's  *' Grand   Abridgment," 
going  down  to  Elizabeth. 
Statham's     Abridgment,     going 
down  to  Henry  VI. 
1762.  Gomyns*  Digest. 
1736-51.  Bacon's  Abridgment 
1741-51.  Viner's  Abridgment. 
1799-1806,  with  Supplement 
1853.  Ghitty's  Equity  Index,  3rd  Ed. ; 

and 
1870.  Harrison's  Digest,  by  Fisher. 

ABSCOHSIHG  DSBTOB.  Under  the 
Debtors  Act,  1869  (32  &  33  Vict  c.  62). 
8.  12,  a  bankrupt  or  liquidating  debtor, 
who  either  after  or  within  four  months 
before  the  commencement  of  the  bank- 
ruptcy or  liquidation,  quits  England,  and 
wrongfully  takes  with  him  property  to  the 
amount  of  £20  or  upwards,  is  guilty  of 
felony.  And  under  the  statute  83  &  84 
Vict  c.  76,  intituled  **The  Absconding 
Debtors  Act,  1870,"  such  a  debtor  may  be 
arrested,  notwithstanding  the  abolition  of 
arrest  on  mesne  process  by  the  Debtors 
Act,  1869  (32  &  33  Vict  c.  62^  b.  6. 

See  title  Ne  Exeat  Bbono,  Wbit  or. 

ABSEHOE.  In  French  law,  where  a 
person  has  absented  himself,  from  his  resi- 
dence and  domicile  for  four  years,  and 
nothing  has  meanwhile  been  heard  of 
him,  a  declaration  of  absence  may  be 
obtained  against  him  (2a  d^danUion 
d'aheence),  one  year  after  the  parties  have 
applied  for  same,  failing  the  success  of  the 
inquiries  for  him  that  are  ofi9cially  directed 
upon  such  application.  The  effect  of  such 
a  declaration  is  to  put  his  next  of  kin 
(Jteritiert  priaompiij9\  into  possession  of 
his  proper^,  they  giving  security,  and  dis- 
tributing, the  property  according  to  the 
will  of  the  absent  person,  or  (in  the  case 
of  intestacy),  according  to  law.  In  case 
the  absentee  returns  home,  the  next  of  kin 
are  accountable  to  him,  and  return  him  a 
fifth  part  of  the  income  if  he  returns  before 
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fifteen  years,  and  one-tenth  part  if  after 
fifteen  years  and  before  thirty ;  if  after 
thirty,  they  return  no  part  at  all,  and 
cease  to  lie  accountable,  their  security 
being  discharged.  The  consort  of  such 
an  absentee  may  re  marry,  and  the  second 
marriage  is  not  impeachable  excepting  by 
the  absentee  (personally). 

ABSENCE  BETOHD  8EA8.— Used  to  be 

a  disability  in  a  plaintiff,  entitling  him  to 
further  time  to  bring  his  action  after  his 
return  home ;  but  it  has  now  ceased  to  be  so 
(M.  L.  Amendment  Act,  1856, 19  &  20  Vict 
c.  97),  subject  to  this  exception,  yiz. : — 
the  time  for  appealing  to  the  House  of  Lords 
is  one  year  after  returning  from  abroad, 
so  only  five  years  in  all  be  not  exceeded 
^Appellate  Jurisdiction  Act,  1876,  8.0.  i). 
On  the  part  of  a  defendant,  absence  still 
prevents  the  Statute  of  Limitations  run- 
ning so  as  to  protect  him  against  actions, 
provided  the  statute  has  not  commenced 
running  before  he  went  abroad.  But  when 
once  the  statute  has  begun  to  run,  no  sub- 
sequent absence  (or  other  disability)  will 
prevent  its  continuing  to  run  {SfCoidet  v. 
8meihur9t,  6  M.  &  W.  351). 

ABSEHTnrO  HIlffSELF.  This  conduct, 
if  done  with  the  intention  of  avoiding 
one's  creditors,  is  an  act  of  bankruptcy 
sufficient  to  found  an  adjudication  of 
bankruptcy  within  the  meaning  of  the 
Bankruptcy  Act,  1869,  8.  6. 
See  title  Bankbuftct. 

ABSQUE  HOC  {toithout  this).  These 
were  formal  words  made  use  of  in  the  con- 
clusion of  a  special  traverse,  and  tlie 
traverse  itself  was  thence  frequently  called 
a  traverse  with  an  absque  hoo.  These 
words  were  not  essential  to  a  special  tra- 
verse, others  of  a  similar  import  being 
sometimes  used  in  their  stead ;  their  object 
was  directly  to  deny  some  proposition  or 
averment  set  forth  in  the  plaintiff's  decla- 
ration. By  the  G.  L.  P.  Act,  1852,  s.  65, 
it  was  enacted  that  special  traverses  should 
not  be  necessary  in  any  pleading ;  but 
under  the  Judicature  Acts,  1873-7,  a 
party  must  deny  specifically,  or  state  speci- 
fically that  he  does  not  admit,  every 
material  allegation  in  the  previous  plead- 
ing whicli  he  wishes  to  traverse  or  to  not 
admit ;  and  he  frequently  does  so,  intro- 
ducing his  special  traverse  with  the  words, 
**  save  as  aforesaid,'*  or  words  to  the  like 
effect. 

See  titles  De  InjubiA  ;  Replication  ; 
Ple^dino:  Special  Tbavebsb. 

AB8TBA0T  OF  TITLE.  This  is  an 
epitome  of  the  vendor's  evidence  of  owner- 
ship. It  should  commence  with  a  purchase 
deed  or  marriage  settlement ;  and  if  it 
commenoes  with  a  wiU,  proof  of  the  testa- 
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tor's  seisin  or  possession,  or  at  any  rate  of 
his  receipt  of  the  rents  and  profits  at  the 
time  of  his  decease  should  be  furnished. 
If  the  abstract  commences  with  a  disen- 
tailing deed  (or  fine  or  common  recovery), 
then  the  creation  of  the  entail  which  pur- 
ports to  be  barred  thereby  ought  to  be 
shewn.  The  abstract  shomd  set  forth  in 
epitome  every  subsequent  document  relat- 
ing to  or  affecting  the  title,  excepting 
leases  which  have  expired,  but  not  except- 
ing mortgages,  although  the  money  has 
been  repaid,  unless  perhaps,  where  the 
mortgage  was  only  equitable  (Drummtrnd 
Y.  Tracy ^  John.  608).  But  a  deed  which 
does  not  affect  the  right  to  sell  need  not 
be  abstracted.  When  it  is  necessary  (as  it 
almost  always  is),  to  shew  the  birth,  death, 
or  marriage  of  any  person,  the  proper 
certificates  of  these  facts  must  be  proauced ; 
when  it  is  necessary  to  prove  a  pedig^ree, 
as  where  a  descent  occurs  in  the  course  of 
the  abstract,  then  the  heirships  must  be 
proved  if  possible  by  strict  evidence,  t.0., 
by  means  of  certificates  of  births,  deaths, 
and  marriages,  and  by  the  wills  and  letters 
of  administration  of  persons  having  a  pos- 
sible prior  title ;  but  fiailing  such  proof, 
evidence  of  deeds,  wills  of  relatives,  ex- 
tracts frum  pari^  books,  from  family 
Bibles,  from  tombstones,  and  such  like, 
may  be  given.  It  should  also  be  shewn 
that  no  outstanding  interest  requires  to 
be  got  in,  such  as  dower,  freebench,  curtesy, 
or  any  unsatisfied  charge ;  also  (in  tlie 
usual  case)  that  legacies  charged  on  the 
land  have  been  paid ;  aluo  (if  the  property 
is  sold  free  of  land  tax),  the  certincate  of 
such  redemption,  together  with  the  receipt 
and  memorandum  of  registration,  ehould 
be  produced.  Where  the  property  sold 
is  allotted  land  {aee  title  Allotment),  the 
abstract  down  to  the  award  must  be  that 
of  the  title  to  the  lands  in  respect  of  which 
the  allotment  was  made;  and  when  the 
allotment  has  been  made  indiscriminately  in 
respect  of  lands  held  under  different  titles, 
all  such  titles  must  be  shewo  by  the 
abstract  {Major  v.  Ward,  5  Hare,  604). 
When  the  property  sold  is  tithes  (in  lay 
handsX  the  abstract  should  set  forth  the 
original  grant  from  the  Grown,  and  then, 
omitting  intermediate  instruments,  take 
up  the  history  so  as  to  shew  a  good  sixty 
(or  forty)  yean*  title;  and  the  like  rule 
noids  good  generally  with  reference  to  all 
properties  originating  in  grant  from  the 
Crown.  Copyhold  lands  do  not  differ 
materially  from  freehold  lands,  excepting 
that  the  abstract  consists  for  the  most  part 
of  copies  of  entries  on  the  Court  Bolls  of 
the  nanor. 

In  the  case  of  leasehold  propterties,  the 
abstract  should  shew  the  original  lease 


ASSTBAOT  07  TITLB— ^xmtimiecl. 
and  all  subsequent  'assignments  thereof, 
unless  where  the  original  lease  is  of  very 
ancient  date,  when  some  of  the  mesne 
assignments  may  be  left  out.  Also,  when 
the  lease  is  less  than  sixty  years  old,  the 
lessor's  title  required  to  have  been  shewn  ; 
but  now  under  the  Vendor  and  Purchaser's 
Act,  1874  (37  A  38  Vict.  c.  78),  under  any 
contract  entered  into  after  the  31  st  of 
December,  1874,  that  is  no  longer  required. 

When  land  (whether  freehold  or  lease- 
holdV  has  devolved  upon  any  one  by  the 
deatn  of  another  since  the  19ih  of  May, 
1853,  the  payment  of  succession  duty  must 
be  shewn 

By  the"  Act  22  A  23  Vict.  c.  35.  s.  24, 
the  wilful  concealment  of  any  document, 
or  the  falsification  thereof,  is  a  misde- 
meanour. 

It  is  usual,  however,  to  limit  the  con- 
tents of  the  abstract  of  title  by  special 
conditions  of  sale ;  and,  whether  so  limited 
or  not,  the  abstract  delivered  must  be  a 
**  perfect "  abstract,  t.e.,  as  perfect  as  the 
vendor  can  make  it  at  the  time  (Dean's 
Conveyancing,  325). 

See  title  Conditions  of  Salb. 

ABTJin)A]nn  CAVTELA  :  See  title  Fbo 
Majobi  CautblX. 

ABT7TTAL8  (ahuiter).  The  buttings 
and  boundings  of  land,  either  to  the  east, 
west,  north,  or  south,  shewing  on  what 
other  lands  or  places  it  does  abut  But 
strictly  speaking,  the  sides  on  the  breadth 
are  properly  adjaeentes,  t.«.,  lying  or  bor- 
dering, and  only  the  ends  on  the  length 
are  ahuUantea,  i.e.,  abutting  or  bounding. 
Cowel. 

The  importance  of  a  careful  statement 
of  the  abuttals  in  describing  the  parcels 
in  conveyancing  consists  in  the  mcility 
thereby  afforded  of  establishing  the  iden- 
tity of  the  lands  or  plots  of  land  sold,  at 
almost  anv  distance  of  time.  Also,  in 
criminal  law,  in  indictments  for  those 
offences  which  the  law  regards  as  being 
of  a  local  character,  an  accurate  descrip- 
tion is  necessarv,  and  this  is  often  best 
given  by  abuttals.  Thus,  an  indictment 
for  not  repairing  a  highway  must  specify 
the  situation  of  the  road  within  the  parish; 
also,  on  an  indictment  for  night  poaching, 
the  locu$  in  quo  must  be  described  either 
by  name,  ownership,  occupation,  or  abuttals, 
and  it  would  not  be  suflicient  to  describe 
it  as  a  certain  close  in  the  parish  of  A. 
And  by  the  rules  of  pleading  (H.  T.  16 
Vict  r.  18)  in  an  action  of  trespass  quare 
dauium  freqit,  the  close  must  nave  been 
designated  in  the  declaration  by  name  or 
abuUaU,  or  other  description,  to  avoid  on 
the  one  hand  the  necessity  of  the  defen- 
dant's pleading  liberum  tenemetUum,  and 
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on  the  other  hand  the  necessity  of  the 
plaintiff's  new  assigning  (Taylor  on  Evi- 
dence, 268, 327) ;  and  under  the  Judicature 
Acts  the  like  accuracy  of  speciflo  descrip- 
tion of  the  place  of  the  alleged  trespass  is 
still  required. 

Bee  title  Plbadino. 

AGOSLEBATIOK :    See  title  Accumu- 

LATIOKB. 

ACCEFTAHOB  AHD  BEGEIFT.  The  ac- 
ceptance which  is  intended  by  the  Statute 
of  Frauds  must  either  preceae  or  be  con- 
temporaneous with  the  receipt  of  the  goods, 
and  as  there  can  be  no  receipt  without 
delivery,  it  follows  that  the  acceptance 
must  be  separated  from  the  receipt  by 
the  deliyery,  thus, — 1,  acceptance ;  2,  de- 
livery, and  3,  receipt.  Consequently  the  ac- 
ceptance signifies  a  mere  expression  of  one's 
selection  of  the  particular  goods  or  article. 

Upon  the  goods  being  delivered  and  re- 
ceived, the  purchaser  if  dissatisfied  with 
those  sent  may  return  them ;  consequently 
the  acceptance  and  receipt  which  the 
statute  speaks  of  does  not  preclude  sub- 
sequent Ejection. 

ACOSFTAKOX    FOB    EOKOUB  :     See 

titles  AooKPTANOB  OF  Bill  ;   Aoceftakcb 

SUFBA  PBOTEST. 

ACCEPTAirOS  OF  BILL.  When  a  bill 
IB  drawn  by  A.  B.  upon  0.  D.,  and  G.  D. 
writes  [the  word  *'  accepted  "  and]  his  name 
across  the  feioe  of  the  bill,  the  bill  becomes 
his  acceptance.  Such  an  acceptance  is 
usually  made  hy  G.  D.  when  he  holds  goods 
consigned  to  him  b^  A.  B.  and  not  yet 
paid  for,  or  when  he  is  otherwise  in  debt  to 
A.  B.  When  he  accepts  it  under  other 
circumstances,  the  acceptance  is  for  the 
accommodation  or  honour  of  the  drawer. 
An  acceptance  by  £.  F.,  who  is  not  a  party 
to  the  bul,  would  also  be  an  acceptance  for 
honour.  Every  acceptance  must  since 
1  &  2  Geo.  4,  c.  78,  s.  2,  be  on  the  bill,— a 
requisite  which  by  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Vict. 
0.  97,  s.  6),  is  extended  to  a  foreign  bill  aa 
well  as  an  inland  one ;  but  by  tlie  statute 
41  Yiot.  c.  13  (BUls  of  Exchange  Act, 
1878),  writing  the  word  "accepted"  is 
dispensed  with,  a  statute  passed  in  conse- 

3uence  of  the  decision  in  Hindhaikgh  v. 
Uakey^  3  G.  P.  Div.  136.  An  acceptance 
may  be  either  general^  as  where  the  word 
"  accepted,"  eiuer  alone  or  with  the  words 
*' payable  at"  a  particular  place  is  written 
on  the  bill,  or  it  may  be  special,  as  where 
the  words  '*and  not  elsewhere"  are  added 
to  the  particular  place  mentioned  in  the 
acceptance  for  payment.  For  the  general 
law  as  to  the  liability  of  an  acceptor,  eee 

title  BlLLt}  OF  EXCUAIJOE. 


AOGEFTAHCB  OF  OFFEB.  An  offer 
may  be  withdrawn  at  any  time  before 
acceptance,  and  even  if  there  is  a  time 
fixed  for  acceptance,  Mm&le,  unless  tliere  is 
a  binding  agreement  that  the  ofifer  should 
not  be  sooner  withdrawn.  An  acceptance 
by  letter  is  complete,  so  soon  as  the  letter 
is  posted ;  the  withdrawal  of  either  party 
from  a  contract  after  acceptance  is  a  breach 
of  contract,  see  Cooike  v.  Odey,  3  T.  R. 
653;  Adame  v.  LindseUj  1  B.  &  Aid.  681 ; 
Potter  V.  Sanders,  6  Ha.  1;  DunJop  v. 
Biggins,    1    H.  L.  Ga.  381.      See   title 

GOMTBACTS. 

ACOBFTABCB  8UFBA  FB0TB8T.  When 
acceptance  of  a  bill  is  refused  by  the 
drawee,  and  the  bill  is  thereupon  protested 
{see  title  Pbotest)  for  non-acceptance,  any 
person  may  voluntarily  accept  it  supra 
protest  (i.e.,  after  protest)  for  the  honour 
of  the  drawer  or  of  any  one  of  the  in- 
dorsers :  The  form  of  such  an  acceptance 
is  **  Accepts  8,  P."  adding  or  not  culding 
the  person  for  whose  honour  it  is  made. 
The  acceptor  supra  protest  contracts  a 
liability  to  pay  that  is  conditional  on  the 
drawee  refusing  to  pay  (Hoare  v.  Cazenove, 
16  East,  391);  and  after  payment,  the 
acceptor  supra  protest  has  a  remedy  over 
against  the  person  for  whose  honour  he 
accepted,  and  also  against  all  (if  any) 
parties  antecedent  to  ium  (Byles  on  Bills, 
10th  ed.,  261-267). 

ACGBFTILATIO. — In  Boman  law,  was  a 
release  of  a  verbal  obligation,  under  the 
fiction  of  an  actual  receipt  and  payment  of 
the  debt  In  the  time  of  Gains,  a  female 
could  not  make  such  a  release  fragilitate 
muliebri.  Actual  payment  was  sdtUio, 
See  title  Exfensilatio. 

A00BS8:    See  titles   Bastabd;    Non- 

AOOBSS. 

ACCB88  OF  LIOHT.  Is  an  casement, 
attaching  to  houses,  and  is  commonlv 
called  the  easement  of  ''ancient  lights. 
When  a  building  was  entitled  to  ancient 
lights,  and  was  pulled  down  and  replaced 
by  another,  in  which  were  material  changes 
both  of  size  and  of  position  of  windows,  it 
was  held  that  the  nght  of  access  of  light 
was  not  lost,  but  that  the  entire  right 
remained,  if  any  portion  of  the  light  which 
would  have  passed  over  the  servient  tene- 
ment through  the  old  windows  passed 
through  the  new  windows  (N.  P.  Plate 
Glass  Co.  V.  Prudential  Assurance  Co.. 
6  Gh.  Div.  767). 

See  title  Easexents. 

AC0B88ABY.  A  person  guilty  of  a 
felonious  offence,  not  by  bcin^  the  actor, 
or  actual  perpetrator,  of  the  cnmo,  nor  by 
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being  preflent  at  its  performanoe,  but  by 
being  some  way  oonoemed  therein,  either 
before  or  after  its  commission.  If  he  has 
been  concerned  in  it  before  its  commission 
he  is  termed  an  accessary  before  the  &ct ; 
if  after,  an  accessary  after  the  fact.  An 
aooessary  hefore  the  fa4st  is  defined  to  be 
one  who,  being  absent  at  the  time  the 
crime  is  committed,  yet  proonres,  coansels, 
or  commands  another  to  commit  it;  and, 
in  this  case,  absence  is  necessary  to  oon- 
sftitate  him  an  accessary,  for  if  he  be 
present,  he  is  g^ty  of  the  crime  as  prin- 
cipaL  Thos,  if  A.  advises  B.  to  kUl 
another,  and  B.  does  it  in  the  absence  of 
A.,  in  this  case  B.  is  principal  and  A. 
aooessary  to  the  murder.  An  aooessary 
after  (he  fact  is  one  who,  knowing  a  felony 
to  have  been  committed,  receives,  relieves, 
comforts,  or  assists  the  felon;  and  gener- 
ally any  assistance  whatever  given  to  a 
felon,  to  hinder  his  being  apprehended, 
tried,  or  suffering  punishment,  makes  such 
aasister  an  aooessary,  as  famiishing  him 
with  a  horse  to  escape  his  pursuers,  money 
or  victuals  to  support  him,  a  house  or  other 
shelter  to  ooneeai  him,  or  using  open  force 
and  violence  to  rescue  or  pn^t  him  (2 
Hawk.  P.  G.  316,  317, 318).  And  now  bv 
Stat  24  &  25  Vict.  c.  94,  s.  1,  it  is  enactecf, 
that  whoever  shall  become  an  accessary 
})eJore  the  fact  to  anv  felony,  may  be  in- 
dieted,  trieo,  oonvioteo,  and  punished  in  all 
respects  as  if  he  were  the  principal  felon. 
And  bv  sect.  3  of  the  same  statute,  it  is 
enacted  that  whoever  shall  become  an 
acooEsary  after  the  fact  to  any  felony,  may 
be  indictea  and  convicted  either  as  an 
aooessary  after  the  foot  to  the  principal 
felony,  together  with  the  principal  felon, 
or  after  the  conviction  of  the  principal 
ff  Ion,  or  may  be  indicted  and  convicted  of 
a  substantive  felony,  whether  the  prin- 
dpal  felon  shall  or  shall  not  have  been 
previously  convicted,  and  may  thereupon 
oe  punished  in  Uke  manner  as  any  aooes- 
sary alter  the  £ftot  to  the  same  felony,  if 
convicted  as  an  aocessaiv,  may  be  puniiiSied. 
And  see  generally  the  fast-mentioned  Act, 
which  is  intituled  '*  An  Act  to  consolidate 
and  amend  the  Statute  Law  of  England 
and  Ireland  relating  to  Aooessaries  to  and 
Abettors  of  Indictable  Offences." 

To  a  misdemeanour  there  are  no  acces- 
saries, as  neither  is  there  to  the  offence  of 
hi^  treason.  But  see  the  Debtors  Act, 
1869  (32  &  33  Vict  o.  62),  ss.  11, 16,  as  to 
liability  of  an  accomplioe  in  a  firaudnlent 
bankruptcy. 

See  also  title  Aidebs  akd  Abkitobs. 

A0CS8BI0.  This  is  a  term  in  Roman 
Law  used  to  denote  a  mode  of  acquisition 
of  property  by  natund  means;  and  the 
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like  use  of  the  word  is  not  uncommon  in 
English  law.  Thus,  the  maxim  *^aeeeeiio 
eedit  prineipaU"  denotes  generally  that  an 
aocesBoiy  thing  when  annexed  to  (as  it 
naturally  is  annexed  to)  a  principal  thine 
becomes  part  and  parcel  of  the  latter,  and 
thereupon  and  thereby  becomes  the  pro- 
perty of  the  owner  of  the  principal  thmg. 
This  mode  of  aoquisition  is  puiicularly 
illustrated  by  the  Law  of  Fixtures,  as  well 
in  English  as  in  Roman  law,  the  maxim  of 
the  English  law  being  **Qmdauid  plan- 
tatur  t^,  iolo  oedit,"  and  of  tbe  Roman 
law  being  *^Omne  quod  ifmdifieaiur  toloj 
ioio  cediL^  (See  Brown  on  Fixtures,  3rd 
ed.  1875.)  But  the  principle  is  of  universal 
application,  applying  to  the  incorporution 
of  any  substance  of  minor  impori&nce  in, 
or  its  addition  to,  another  substance  of  a 
larger  or  priucipal  importance.  By  many 
civilians  it  is  used  as  the  general  term, 
including  in  it  the  various  more  particular 
natural  modes  of  acquisition,  which  are 
designated  respectively,  AUuvio^  Speeifi- 
catto,  CcnfueiOj  Commiztio.  See  these 
several  titles. 

ACCS88I0    CKDH    FBIVCIPALI:   See 

title  AccESsio. 

AOuiiiJuiT.  This  is  any  unforeseen 
event  that  is  not  attributable  to  the  con- 
trivance or  negligence  of  the  party.  It  is 
a  rule  of  all  systems  of  jurisprudence  that 
no  one  is  liable  for  an  accident,  being 
purely  such  (  Wakeman  v.  Bobinaon,  1  Bing. 
213;  8  Moore,  63);  but  it  is  an  equallv 
univeisal  rule,  that  the  slightest  negli- 
gence will  exclude  the  defence  of  accident 
{Kearney  v.  London,  BrighUm,  Ae.  By, 
Co.,  L.  R.  5  Q.  B.  411).  But  this  non- 
liability from  accident  does  not,  of  course, 
protect  the  puiohaser  of  a  specdfic  chattel 
from  payment  of  the  price,  in  case  the 
chattel  is  either  injured  or  destroyed  by 
accident  {Tarling  v.  Baxter,  Tudor's  n. 
C.  596). 

The  Courts  of  Equitv  go  further  than 
the  Courts  of  Law,  and  attempt  even  to 
relieve  parties  against  the  consequences  of 
accident,  but  within  a  limited  group  of 
cases  only.  Thus,  if  a  party  has,  to  begin 
with,  a  conscientious  title  to  relief,  then  if 
the  accident  consists  in  the  loss  of  a  bond, 
or  of  a  negotiable  or  non-negotiable  instru- 
ment, the  Court  of  Chancery  will  assist 
him  to  getting  paid,  upon  the  one  condition 
of  his  giving  a  bond  of  Indemnity  to  the 
obligor  iigainst  any  possible  second  pay- 
ment ;  but  the  Courts  of  Law  also  have  now 
acquired  jurisdiction  to  give  relief  in  such 
cases  upon  the  like  condition,  17  &  18 
Vict  c  125  (C.  L.  P.  Act,  1854).  Equity 
will  also  occasionally  relieve  in  the  case  of 
a  lost  deed  {DalUon  v.  Coutneorth,  1  p. 
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Wms.  731).  With  reference  to  «  destroyed 
instrument,  whether  the  same  is  negoti- 
able ( Wright  v.  Maidstone,  1  K.  &  J.  708) 
or  non-negotiable  (Byles  on  Bills,  872V 
Equity  seems  to  give  no  relief,  inasmucn 
as  the  Law  can  do  so.  Sed  qusere,  Han- 
sard Y.  Robinson,  7  B.  &  0.  95. 

The  Courts  of  Equity  will  also  relieve 
against  the  defective  execution  of  a  power, 
but  that  only  in  favour  of  a  puixshaser 
(including  a  mortgagee  or  lessee),  or  of  a 
creditor,  or  of  a  wife,  a  child,  or  a  charity. 
They  also  relieve  against  mistaken  pay- 
ments by  an  executor,  decreeing,  for  ex- 
ample, the  residuary  legatees  or  next  of 
kin  to  make  up,  i,e.,  refund,  to  an  annui- 
tant-legatee the  diminution  which  the 
annuity  fund  may  have  sustained  through 
a  reduction  in  the  value  of  stock,  occa- 
sioned by  Act  of  Parliament. 

But  the  Court  refuses  to  extend  its  relief 
to  cases  of  contract,  for  there  the  parties 
have  been  to  some  extent  negligent  in  not 
providing  against  the  particular  casualty, 
6.<7.,  the  destruction  of  premises  leased 
(BuUock  V.  DommiU,  6  T.  B.  650);  when 
the  contract  contains  any  such  provision,  it 
is  very  strictly  construed  {Saner  v.  Billon, 
7  Ch.  Div.  815) ;  and  the  relief  which  the 
Court  gives  to  one  party  will  never  be 
given  so  as  to  prejudice  another  QWhite  v. 
NuUs,  1  P.  Wms.  61). 

Of  course,  under  the  Judicature  Acts, 
1873-7,  the  Courts  or  Divisions  at  Common 
Law  now  grant  all  the  like  relief  in  these 
cases  that  Equity  does. 

See  also  title  Aoctidents,  Insubakcx 

AOAmST. 

ACdDKHTAL  DEATH.    For  the  law  of 

compensation  in  the  case  of  persons  killed 
by  railway  accidents,  see  LoAl  Campbell's 
Act  (9  &  10  Vict,  a  93) ;  also  the  Act 
amending  same  (27  &  28  Vict.  o.  95).  By 
the  latter  Act  any  of  the  persons  beneficially 
interested  in  the  death  may,  when  no  action 
for  compensation  is  brought  within  six 
months  from  the  death  by  the  executor  or 
administrator  of  the  deo^9ksed,  bring  such 
action:  aud  the  defendant  is  enabled  to 
pay  a  lump  sura  of  money  into  Court, 
without  specihring  the  shares  into  which 
the  same  is  to  be  divided  among  the  parties 
interested.  The  jury  in  general  indicate 
the  shares  in  which  the  money  is  to  be 
divided  among  the  parties;  and  in  case 
there  is  no  jury,  the  (jourt  appears  to  follow 
the  proportions  of  the  Statutes  for  the 
Distribution  of  the  effects  of  Intestates 
{Sanderson  ▼.  Sanderson.  W.  N.  1877,  p. 
151). 

AOdDXMTs,  nreusAirox  aoaihst. 

The  law  of  insurance  in  its  general  prin- 
ciples   is   applicable    to   this   particular 
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continued. 

species  of  insurance.  Thus,  the  assuring 
person  must  have  an  interest  in  the  life 
of  the  asiiuree,  under  the  stat.  14  G^.  3, 
c.  48.  s.  2  (Shilling  v.  Accidental  Death  In- 
mrance  Co.,  2  H.  &  N.  42).  Aldo,  there 
must  be  a  full  disclosure  of  all  circum- 
stances m<iterial  to  the  exposure  to  acci- 
dents {Shilling's  Case^  supra).  It  is  usual 
in  such  policies  to  provide  that  the  injury 
from  the  accident  insured  a^inst  shall  be 
caused  by  some  outward  and  visible  means 
of  which  satisfactory  proof  can  be  furnished 
to  the  company ;  as  to  the  meaning  of  such 
a  provision,  see  Trew  v.  Railway  Passengers 
Insurance  Co.,  5  H.  &  N.  211;  on  app. 
6  H.  &  N.  839.  And  see  generally  Fisher'tf 
Dig.  4926-30.  Moneys  paid  on  an  acci- 
dent assurance  policy  cannot  be  taken  into 
account  in  reduction  of  dami^|fes  sustained 
from  the  injury  {Bradbum  v.  Great  Western 
Ry.  Co.,  10  Exch.  1). 

ACCOHMODATIOBr :  See  the  three  next 
following  titles. 

AOCOMXODATIOV  ACGEFTAITCES :  .S^ 

titles  Accept ANCB  fob  Honour  ;  Accommo- 
dation Bill. 

ACCOICMODATIOK  bill.— Is  a  bill 
drawn  by  A.  B.  on  C.  D.,  and  accepted  by 
the  latter  gratuitously  or  without  consider-  , 
ation,  and  merely  for  the  benefit  of  A.  B.  ' 
No  action  lies  on  it  at  suit  of  A.  B.  against 
C.  D.,  for  want  of  any  consideration  between 
them ;  nor  is  A.  B.  entitled  to  receive  any 
notice  of  presentment  and  dishonour  by 
C.  D.,  prior  to  any  subsequent  holder  of  the 
bill  suing  him  on  it  {Bickerdike  v.  Boll- 
mann,  1  T.  B.  405) ;  save  and  except  to  the 
drawer,  the  acceptor  is  as  much  liable  on 
an  accommodation  bill  to  the  bond  fide 
holder  thereof  as  on  a  bill  drawn  for  value 
in  the  ordinary  course  of  business. 
See  title  Bill  of  Exchanqb. 

ACCOICMODATIOK  W0BX8.  Whero 
under  the  Railways  Clauses  Act,  1845,  any 
railway  company  takes  land  compulsorily 
and  intersects  the  land  of  the  landowner, 
the  latter  is  entitled  under  s.  68  of  the 
Act  to  require  the  company  to  make  and  at 
all  times  thereafter  maintain  the  following 
works  for  the  accommodation  of  the  owners 
and  occupiers  of  lands  adjoining  the  rail- 
way, that  is  to  say,  convenient  gates, 
bridges,  arches,  culverts,  and  passages  over 
or  under  or  by  the  sides  of  or  leading  to  or 
from  the  railway,  necessary  for  making 
good  any  interruptions  caused  by  the  rail- 
way to  the  use  of  the  intersected  lands; 
also,  sufficient  posts,  rails,  hedges,  ditches, 
mounds,  or  other  fences  for  separation  of 
the  lands  adjoining  from  the  lands  taken, 
and  for  the  protection  of  cattle,  &c.,  on  the 
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lands  adjoining;  also,  culverts  and  such 
like  arches  for  the  conveyance  of  water; 
also,  proper  watering  places  for  cattle,  &c., 
with  the  incidental  watercourses  for  supply- 
ing same.  In  lieu  of  such  accommodation 
works,  the  landowner  may  accept  compen- 
sation in  money.  The  compensation  for 
accommodation  works  should  also  he  kept 
distinct  from  the  sum  or  sums  paid  by 
way  of  purchase-money  and  compensation 
money  ror  severance.  See  Frend  &  Ware's 
Bailway  Precedents. 

In  respect  of  sewerage  works,  the  Metro- 
politan Board  of  Works  is  under  similar 
regulations  (25  &  26  Vict  o.  102,  s.  25). 
Lloyd  on  Ck>mpensation,  271. 

AOGOICPLICS:  See  title  Aiders  and 
Abettobs  ;  Pbincipals  and  Acxjbssobibs. 

ACOOBDAHD  SATISFACTION.  This  is 
a  defence  in  law,  consisting  (as  the  name 
imports)  of  two  parts :  viz.  something  given 
or  done  to  the  plaintiff  by  the  defendant 
as  a  satisfaction,  and  agreed  to  (or  ac- 
corded) as  such  by  the  plaintiff. — Therefore 
accord  without  satisfttotion  is  not  a  good 
plea  {Parker  v.  Banuibottom,  8  B.  £  O. 
257),  as  neither  Is  satisfaction  without 
accord  {Hardman  v.  BeUhouse,  9  BL  &  W. 
596) ;  but  accord  and  satisfaction  with  one 
of  several  enures  to  the  benefit  of  all 
(Tfa2Zaeev.JS0naaU,7M.&W.264;  Niehol- 
$on  V.  Bevill,  4  A.  &  EL  675).  But  the 
satisfaction  must  be  complete  and  executed 
{Flocktan  ▼.  HaU,  16  Q.  B.  1039). 

In  the  case  of  an  ascertained  sum  of 
money,  a  less  sum  is  no  satisfaction  for  the 
debt  unless  there  is  some  additional  consi- 
deration (Fitch  V.  SutUmy  5  East,  230; 
Cumber  v.  Wane,  1  Sm.  L.  C,  6th  ed.  301) ; 
but  in  other  cases  the  value  of  the  satis- 
fiAction  is  not  inquired  into  (Pinnd'a  Case, 
5  Rep.  117a;  Curlewie  v.  Clark,  8  Exch. 
375) ;  excepting  so  far  as  to  ascertain  that 
the  chattel  g^ven  in  satisfaction  is  of  some 
value  iPreeton  v.  Chrutmas,  2  Wils.  86; 
CaHwright  v.  Cook,  3  B.  &  Ad.  701).  One 
security  is  no  satisfaction  for  another,  unless 
It  is  of  a  higher  or  better  quality  than  the 
ori^nal  security :  ejg,^  by  beiug  negotiable 
iSibree  v.  Tripp,  15  M.  &  W.  23). 

After  breacn,  accord  and  satisfaction  is 
in  general  a  good  defence  (when  specially 
pitted)  to  an  action  on  any  contract, 
whether  made  by  parol  or  by  specialty 
{Blake's  Caee^  6  Bep.  43  b) ;  unless  where  a 
sum  certain  ia  payable  under  the  specialty 
(Peyton's  Caae,  9  Bep.  79  a):  but  before 
breach  it  is  never  a  good  defence  to  an 
action  on  a  specialty  ^^nam  unvmquodque 
eodem  modo  quo  eoUig€Uur  diuolvi  debet" 

An  aocoxd  and  satiafiiotion  obtained  by 
fraud  may  be  set  aside  in  equity  {Stewart 
V.  Great  Western  By.  Gb.,  2  Do  O.  J.  &  6. 
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819);  and  a  receipt  given  for  money  re- 
ceived as  compensation  under  circum- 
stances amounting  to  imposition,  or  even 
undue  consideration,  will  not  estop  the 
injured  party  /even  at  Law  {Boberte  v. 
Eaetem  CourUies  By.  Co.  I  ¥.  &  F.  460; 
Lee  V.  Lancashire  and  Yorkshire  By.  Co., 
L.  B.  6  Ch.  App.  527). 

ACOOITHT :  See  next  title. 

ACCOUHT,  ACTIOK  OF.  An  action 
which  lies  against  a  party  to  compel  him 
to  render  an  account  to  another  witn  whom 
he  has  had  transactions ;  and  the  writ  by 
which  this  action  was  commenced  was 
thence  termed  a  writ  of  account  (F.  N.  B. 
116  to  119;  Ck>.  Litt  172  a).  From  the 
greater  facilities,  however,  which  were 
afforded  by  the  Courts  of  Equity  in  taking 
an  account  of  profits  or  receipts,  the  action 
of  account  at  law  was  seldom  resorted  to, 
one  of  the  most  recent  cases  in  which  it 
was  used  beine  Beer  v.  Beer  (12  0.  B.  2). 
The  action  might  still,  however,  be  brought 
in  a  proper  case :  for  by  the  common  law, 
it  lay  against  a  bailiff  or  receiver ;  also, 
against  one  merciiantat  the  suit  of  another 
for  not  rendering  a  reasonable  account  of 
profits ;  and  by  the  stat.  4  Anne,  c.  16, 
8.  27,  it  was  made  to  lie  by  one  joint  tenant 
or  tenant  in  common  against  the  other  as 
bailiff  (although  not  expressly  so  appointed) 
for  receiving  more  than  comes  to  his  just 
share  or  proportion.  This  action  as  be- 
tween merchants  and  merchants  was  an 
exception  to  the  Statute  of  Limitations  (21 
Jac.  1,  c.  16,  8.  8),  but  since  the  M.  L.  A. 
Act,  1856  (19  &  20  Vict.  c.  97),  s.  9,  it  was 
no  longer  so,  the  limit  for  bringing  the 
action  being  now  six  years  in  all  cases. 

The  equitable  jurisdiction  in  account 
applied  in  the  following  cases :— (1.)  Where 
a  principal  asked  for  an  account  against  his 
agent,  there  existing  in  this  case  a  fiduciary 
relation  between  the  parties  {Mackenzie  v. 
Johnston,  4  Mad.  373),  but  not  in  the  con- 
verse case  of  agent  against  principal  {Pad' 
toiok  V.  Stanley,  9  Hare,  627).  (2.)  Where 
there  were  mutwU  aceounts  between  plain- 
tiff and  defendant ;  i^.,  when  each  of  two 
parties  had  both  reeeiviBd  and  paid  on  the 
other's  account  {PhiUips  v.  Phillips,  9  Hare, 
471).  And  (3.)  where  the  accounts  were  of 
a  very  complicated  character,  and  therefore 
not  admitting  of  being  examined  on  a  trial 
at  Nisi  Frius  {O'Connor  v.  Spaight,  1  Sch. 
&  Lef.  805). 

Since  the  coming  into  operation  of  the 
Judicature  Acts,  1873-5,  the  jurisdiction 
in  account  has  become  co-extensive  at  law 
and  in  equity ;  consequently,  no  intricacy 
of  account  or  fiduciary  relation  or  other 
special  ground  is  necessary  now  to  found 
the  jurudiction  in  equity;  and  nothing 
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but  reauons  of  convenience    should  now 
determine  whether  the  action  should  be 
commenced  at  law  or  in  equity. 

Where  an  ordinary  trust  or  partnership 
account  is  wanted  in  an  action,  the  writ  of 
summons  should  be  indorsed  with  an  ex- 
press claim  for  an  account,  and  in  that 
way  immediate  judgment  for  an  account 
may  be  obtained.   Order  xv.,  rules  1,  2. 

AGCOUHT  SETTLED.  Settled  accounts 
are  accounts  rendered  by,  eg.,  a  trustee  or 
executor  to  his  cestuis  que  trustent,  or  to  the 
residuary  legatees  upon  their  releasing 
him  of  his  accountaoility  to  them,  and 
which  accounts  so  rendered  they  have  ap- 
proved and  aoceptoi.  Usually  settled  ac- 
counts are  not  opened,  that  is,  tolcen  over 
again  in  totOf  but  the  practice  of  the  Court 
is  at  the  most  to  give  merely  liberty  to 
surcharge  and  falsify  the  accounts,  and 
not  even  that  unless  at  least  one  clear 
error  is  proved. 

See   titles   Aooount  Stated;    Sub- 

CHABGE  AND  FALSIFY. 

ACCOUHT  STATED.  This  is  nothing 
more  than  the  admission  of  a  balance  due 
from  one  party  to  another ;  and  that  balance 
being  due  there  is  a  debt :  and  the  state- 
ment of  the  account  implies  a  promise  in 
law  to  pay  the  debt  shewn  by  the  balance. 
For  an  account  stated,  it  is  requisite  that 
a  sum  certain  should  be  duo  in  certainty 
(Hughes  v.  Thorpe,  5  M.  &  W.  656) ;  but 
the  sum  need  not  be  payable  inmraewnti 
(WheaUy  v.  WiUiamB,  1  M.  &  W.  533). 
The  account  must  have  been  stated  to  the 
creditor  himself  or  his  agent,  and  is  not 
sufficient  if  made  to  a  stranger  {Tucker 
Y.  Barrow,  7  B.  &  0. 623).  The  statement 
may  be  in  writing  or  by  word  of  mouth 
{Singleton  y.  Barrett,  2  G.  &  J.  868);  an 
I.  O.  U.  is  evidence  of  an  account  stated 
{Jacobs  Y.  Fisher,  1  0.  B.  178).  But  to 
revive  debts  barred  by  statute,  the  account 
stated  must  be  in  writing  (9  Geo.  4,  o.  14, 
B.  1). 

An  account  stated  is  not  OGnclusive,  but 
an  error  therein  may  be  shewn  {ThamoB  y. 
ilawkes,  8  M.  &  W.  140) ;  also,  that  an 
item  therein  is  not  a  valid  debt  fur  want  of 
consideration  {French  v.  French,  2  M.  &  O. 
644).  It  is,  however,  no  objection  to  a 
debt  tiiat  it  arose  upon  a  contract  which 
was  bad  for  want  of  writing  within  the 
Statute  of  Frauds  {Cocking  v.  Ward,  1  C  B. 
858),  unless  the  contract  has  continued 
executory  {Lord  FcUmouth  v.  Thomas,  1  G. 
&  M.  89). 

It  is  a  rule  of  law,  that  an  infant  cannot 
state  an  account  {Trueman  y.  Hurst,  1 
T.  R.  40);  upon  attaining  his  age  of 
twenty-one  years  he  might,  however,  have 
ratified  such  an  account  {WilUams  v.  Moor, 
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11  M.  &  W.  256);  but  see  now  Infants 
Relief  Act,  1874. 

ACCOUNT,  JUDGXEHT  FOB :  See  tiUo 
Account,  Action  of. 

ACCOUHTANT-OENESAL.  This  was  an 
officer  of  the  Gourt  of  Chancery,  appointed 
by  the  statute  12  (Jeo.  1,  c.  32,  but  who 
has  since  been  superseded  by  an  officer 
called  the  Paymaster-General  of  England, 
under  the  Chancery  Funds  Act,  1872 
(35  &  36  Vict.  c.  44),  and  the  Chancery 
Fund  Rules,  1872,  which  came  into  opera- 
tion on  the  7th  January,  1873. 
See  title  Patmaster-Genkbal. 

ACCOTTHTAirr  TO  THE  CBOWK.  This 
denotes  generally  one  who  receives  money 
for  the  Crown,  and  is  accountable  therefor. 
The  Crown  has  a  lien  upon  the  lands  (in- 
cluding the  copyhold  lands)  of  the  ac- 
countant for  any  moneys  he  may  misapply 
or  become  chargeable  with,  and  such  lien 
attached  as  from  the  time  he  became  such 
accountant,  and  continued  to  attach,  even 
as  against  purchasers  of  the  knds  without 
notice  {Coxheads  Case,  F.  Moore,  126). 
Since  June  4th,  1839,  every  such  lien  of 
the  Grown  must  be  registered  under  2  &  3 
Vict,  c  11,  and  under  the  Act  22  &  23 
Vict.  o.  85,  must  be  re-registered  CYery 
five  years;  but  since  1st  November,  1865, 
no  Aiture  lien  is  to  affect  a  purchaser, 
although  with  notice,  until  a  writ  of  exe- 
cution nas  been  registered,  under  28  &  29 
Vict.  o.  104. 

See  title  Gbown  Debts. 

AOCOirirTS  CTJBBEET.  These  are  run- 
ning accounts,  or  open  accounts. 

ACCBETIOV.  A  mode  of  acquisition  by 
natural  law. 

iSee  titles  AocBBBio;  Accetjeb,  Clause 

OF. 

ACCBITEB,  CLAUSE  OF.  This  is  an 
express  clause  frequently  occurring  in  the 
case  of  gifts  by  deed  or  will  to  persons  as 
tenants  in  common,  providing  that  upon 
the  death  of  one  or  more  of  the  beneficiaries 
his  or  their  shares  shall  go  to  the  survivors 
or  survivor.  It  is  a  rule  of  Uw,  that  there 
is  "no  survivorship  upon  survivorship;" 
t*.0.  that  the  clause  of  accruer  extends  only 
to  the  original,  not  also  to  the  accrued, 
shares,  unless  in  terms  the  clause  is  ex- 
pressly made  to  extend  to  the  latter  also, 
which  it  customarily  is  made  to  do.  Pain 
Y.  Benson,  3  Atk.  80. 

ACCUMULATIOKS.  The  rule  which 
limits  the  accumulation  of  the  income  of 
property  used  to  be  the  rule  of  perpe- 
tuities, viz.,  a  life  or  lives  in  being,  twenty- 
one  years,  and  (where  gestation  actually 
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existed)  the  period  of  gestation  (Caddl  y. 
Fahner,  1  CI.  &  F.  372) ;  but,  in  conse- 
quenoe  of  the  snppoeed  abuBe  of  that  rnle 
in  Thdluston  y.  Woodford,  4  VeL  112,  and 
by  yirtoe  of  the  ao-oalled  Thellusson  Act 
(39  A  40  Geo.  3,  o.  98),  the  period  within 
wbich  such  aocnmulation  may  at  the  present 
day  be  lawfully  directed  is  one  or  other 
seTeraDy,  and  not  two  or  more  togetiier,  of 
tlie  following  periods,  namely: — 
(1.)  The  life  of  the  grantor  ; 
(2.)  The  term  of  twenty-one  years  from 
the  death  of  such  grantor,  or  (but 
in  the  case  of  a  will  only)  from 
the  death  of  the  testator; 
(3.)  The  minority  or  minorities  of  any 
Ufe  or  lives  in  being,  or  in  ventre, 
at  the  death  of  such  grantor  or  of 
snch  testator  (as  the  case  may  be) ; 
(4.)  The  minority  or  minorities  of  any 
person  or  persons  who,  under  the 
deed  or  will  (as  the  case  may  be), 
is  entitled  to  the  income,  or  rather 
would  if  of  full  age,  and  but  for 
tiie   directian  to  accumulate,  be 
entitled  thereto.. 
The  ThellosBon  Aet  applies  both  to  real 
and  to  personal  property ;  also,  whether  the 
direction  to  accumulate  is  given  expressly 
in  so  many  words,  or  arises  by  impUeation 
only  {Macdonaid  v.  Bryee,  2  Keen,  276), 
talnng  place  l>y  operation  of  law,  and  with 
oat  re^rd  to  the  qjuestion  whether  the 
aocnmulatioii,  when  it  arises  from  an  im- 
plied directioo,  takes  place  accidentally  or 
necessarily  (JSrafw  v.  I/eCter,  5  CI.  A  F.  114), 
and  also  wltliout  regard  to  the  question 
whether  the  interests  of  takers  are  vested 
or  not  {Shaw  v.  BhodeM,  1  Mv.  A  Or.  135). 

llie  direction  to  accumulate  is,  in  the 
general  case,  void  as  to  the  excess  only 
{Marikda  v.  HoUoway,  2  Sw.  450);  but 
ivhere  the  direction  exceeds  not  only  the 
limit  prescribed  by  the  Thellusson  Act, 
but  also  the  role  of  perpetuities,  it  is  void 
/n  Mo,  and  not  merely  as  to  the  excess 
{BougUtm  v.  James,  1  (3oll.  26). 

The  Thellusson  Act  directs  that  the 
income  directed  to  be  accumulated  shall, 
to  far  OS  the  direction  i$  void  for  excess, 
belong  to  the  person  or  persons  who  "  would 
bave  been  entitled  thereto  if  such  accumu- 
lation had  not  been  directed:"  and  the 
statute,  in  this  part  of  it,  has  been  con- 
strued as  follows : — 
L  As  to  realW, — 

(1.)  If  there  is  no  residuary  devise, 
the  heir  takes  {Eyre  v.  Mars- 
<ien,2Keen,564):  and  in  case 
of  his  death  during  the  period 
of  excess,  the  future  income 
will  go ; 
(a.)  In  the  case  of  the  heir 
having  token  a  chattel 


ACOUXlFLATIOVfl— eonltmiad 

interest  to  his  next  of 
kin  (JSeweU  v.  Denny,  10 
Beav.  315) ;  and 
(6.)  In  the  rase  of  the  heir 
having  taken  a  freehold 
interest,  to  his  next  of 
kin  (1  Vict  c.  26,  s.  6), 
as  being  at  the  best  an 
interest  pwr   autre   vie 
only; 
(2.)  If  there  is  a  residuary  devise, 
the  residuary  devisee  takes 
(1  Vict.  c.  26,  8.  25). 
IE.  As  to  personalty, — 

(1.)  If  there  is  no   residuary  be- 
quest, the  next  of  kin  take ; 
(2.)  If  there  is  a  residuary  bequest, 
the  residuary  legatee  takes 
iffaJey  v.  Bannister,  4  Madd. 
275),  and  takes  as  capital,  as 
to  which,  therefore,  if  tenant 
for  life,  he  would  be  entitled 
to   the   income   of   it   only 
{Crawley  v.  Crawley,  7  Sim. 
427);  and 
III.  As  to  realty  and  personalty  equally. 
If  the  income  directed  to  be  accimiu- 
lated  is  the  income  of  residue,  then, 
(1.)  So  far  as  the  residue  consists  of 
personal  estate,  the  next  of 
kin   take    {Pride  v.    Fooks, 
2  Beav.  430):  but 
(2.)  So  far  as  the  residue  consists  of 
real    estate,  the   heir  takes 
{Wildes  V.  Davies,  1  8m.  A 
Giff.  475). 
The  Thellusson  Aft  expressly  excepts 
from  its  operation  the  following  directions, 
namely ; — 
(1.)  Provisions  for  the  payment  of  the 
debts,  whether  of  the  settlor  or 
testator  (sa  the  case  may  be),  or 
of  any  other  person  {Barrington 
V.  Liddell,  2  De  G.  M.  &  G.  480) ; 
and  such  provisions  are  also  ex- 
empt from  the  rule  of  perpetuities 
{Briggs  v.  Oxford  (Earf),   1  De 
G.M.  &G.863); 
(2.)  Provisions    for     raising    portions, 
whether  given  by  the  same  in- 
strument or  by  a  different  one 
(Beeek  v.  Lord  St.  Vincent,  3  De 
G.  A  Sm.  678X  the  parents  of  the 
portionists  taking,  however,  some 
mterest    under    the    instrument 
which  directs  the  accumulation 
{Barrington    v.    LiddeU,  supra}, 
however  small  that  Interest  mav 
be  {Evans  v.  HeUier,  5  CI.  A  F. 
126),  the  interest  of  the  parents 
acting  analogously  to  the  rule  of 
perpetuities,  semble  ; 
(3.)  Provisions  for  raising  a  timber  fund, 
provided  such  provisions  do  not 
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exceed  the  rule  of  perpetuities 
(JFerrand  v.  FtZaon,  4  Hare,  344). 

ACCXJMULATIVS     JUDGMEHT.      The 

passing  distiuct  sentences  for  two  or  more 
distinct  offences.  By  the  Common  Law 
such  a  judgment  could  only  be  given  in 
cases  of  misdemeanors,  and  not  upon 
convictions  for  felony,  the  party  attainted 
of  felony  becoming  thenceforth  dead  in 
law.  Latterly,  however,  by  stat.  7  &  8 
Geo.  4,  c.  28,  s.  10,  the  Court  was  em- 
powered to  pass  a  second  sentence,  to  com- 
mence after  the  expiration  of  the  first,  in  a 
case  of  felony ;  and  under  the  crimiual 
statutes  at  present  in  force  (24  &  25  Vict.) 
such  accumulative  punishments  are  in 
general  use,  not  exceeding  three  in  all. 
See  titles  Laboekt  ;  Psbjubt. 

ACOTTBED.  This  is  the  generic  name  for 
the  defendant  in  a  criminal  case,  and  (as 
not  prejudging  the  case,  but  being  a  wholly 
neutral  description)  it  is  more  appropriate 
than  either  prisoner  or  defendant.  Bex  v. 
WNaugUen,  1  C.  &  K.  181. 

AC  XTIAX  BULB.  The  ac  etiam  clause 
was  a  form  or  fiction  of  law  adopted  first  in 
the  <^ueen's  Bench,  and  afterwards  in  the 
Common  Pleas,  to  give  jurisdiction  to  these 
Courts  in  actions  for  ordinary  debtd.  The 
bill  of  Middlesex  in  the  Queen's  Bench 
being  framed  only  for  actions  of  trespass ; 
and  the  statute,  13  Car.  2,  st  2,  c.  2,  liav- 
ing  required  that  the  true  oause  of  action 
should  be  expressed  in  the  writ  or  process, 
the  Court  of  Queen's  Bench  was  in  danger 
oMosing  its  entire  jurisdiction  in  matters 
of  debt ;  ta obviate  that  result,  the  ac  etiam 
clause  was  invented.  And  some  few  years 
afterwards,  North,  C.J.,  directed  that  in 
the  Common  Pleas  the  like  fiction  should 
be  added  to  the  usual  complaint  of  break- 
ing the  plaintiff's  close.  But  after  the 
Uniformity  of  Process  Act  (2  WUl.  4,  c  89) 
the  necessity  for  this  fiction  ceased. 

AGXVOWLEDOED  DEED:  See  titles 
Dked  Agknowlkdojsd ;  Fine;  Beoovebt, 
Common. 

AGXHOWLEBOMEHT  BT  MAEBIED 
WOXEK:  i^ee  titles  Deed  AcKKOWLEDGED ; 
Fine  ;  Beoovert,  Common. 

ACKKOWLEDOHSNT  XONEY.  A  sum 
of  money  once  paid  by  copyhold  tenants  in 
some  parts  of  England  on  the  deaths  of 
their  lords  as  an  acknowledgment  of  their 
new  lords.  It  is  the  laudemium,  or  laucUi' 
Hvum  of  Boman  law,  being  so  called  a  Zau- 
dando  domino.  Leominster  used  to  be  an 
instance  of  it,  see  Cowel ;  but  there  is  no 
trace  of  it  at  Leominster  at  the  present 
day.  The  author  is  not  aware  of  any 
district  in  England  in  which  it  is  now  pay- 
able.   The  payment  of  fines  by  copyhold 
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tenants  on  the  lord's  death  is,  however,  an 
analogous  payment. 

ACKHOWLEDOMEHT  07  A  DEBT.  This 
consists  in  the  admission  that  a  debt  is 
owing.  Its  effect  upon  a  debt  is  to  cause 
the  statutory  period  of  limitation  to  com- 
mence running  anew.  The  ac^knowledgment 
must  be  in  writing  under  Lord  Tenterden's 
Act  (9  Geo.  4,  c.  14),  s.  1,  and  must  be 
addressed  to  the  creditor,  or  sembUy  his 
agent  (Fuller  v.  Redman,  26  Beav.  614) ; 
it  may  be  signed  either  by  the  debtor  him- 
self or  his  agent  (19  &  20  Vict,  c  97,  s.  13). 
The  acknowledgment,  in  order  to  be  suffi- 
cient, must  involve  a  promise  to  pay 
(Tanner  v.  Smart,  6  B.  &  C.  602) ;  therefore 
the  effect  of  a  sufiicient  acknowledgment 
of  a  debt  already  actually  barred  is  the 
same  as  the  acknowledgment  of  a  debt  not 
yet  barred,  i.e.,  the  time  will  run  afresh 
from  the  last  acknowledgment.  An  ac- 
knowledgment by  one  of  several  joint 
debtors  affects  him  alone,  and  not  the  other 
non-acknowledging  co-creditors  (9  Geo.  4, 
a  14). 

AGOrOWLEDOHEHT  07  TITLE.  Under 
the  Stat  3  &  4  Will.  4,  o.  27,  s.  14,  a  written 
acknowledgment  of  the  title  of  a  person 
entitled  to  any  land,  when  given  to  him  or 
his  agent,  ana  signed  by  the  party  in  pos- 
session or  in  receipt  of  the  rente  and  profits 
of  the  lands,  has  the  effect  of  rendering 
such  possession  or  receipt  that  of  the  per- 
son whose  title  is  acknowledged ;  and  the 
title  of  the  latter  to  make  an  entry  or  to 
bring  an  action  for  the  recovery  of  the 
lands  shall  be  deemed  to  accrue  at  the  date 
of  such  acknowledgment  for  the  purpose  of 
saving  the  Statute  of  Limitations.  And  tho 
effect  of  such  an  acknowledgment  is  the 
same  under  the  present  Beal  Property  Limi- 
tations Act,  1874  (37  &  38  Vict.  c.  57),  which 
came  into  operation  on  the  Ist  January,  1 879. 

ACCTT8ABE  NEHO  SB  DEBET.    An  ac- 
cused may  always  plead  not  guilty,  and  in 
general  ought  to  so  plead. 
See  title  Nor  Quii/ty. 

ACQUIE8CE1ICB.  Where  a  person  hav- 
ing a  full  knowledge  of  the  fiicts  (JBanuden 
V.  Dyson,  1  H.  L.  C.  129)  m  gleets  to  dispute 
the  right  of  another,  he  is  said  to  acquiesce 
in  sudi  right ;  but  there  can  be  no  acquies- 
cence where  there  is  not  tall  knowledge 
{Eardley  v.  Lord  OranmOe,  3  Ch.  Div.  826). 
The  effect  of  such  acquiescence  is  a  species 
of  eeloppel  by  conduct  (see  title  Estoppel)  ; 
and  it  is  one  of  the  principal  grounds  upon 
which  Courts  of  Equity  and  also  of  Law 
rely  in. refusing  relief  to  persons  bringing 
forward  their  claims.  The  Courts  of  Equity 
carry  this  principle  so  far  that  in  a  matter 
of  purely  equitable  jurisdiction  they  refuse 
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relief  to  a  plaintiff  although  be  is  within 
the  period  allowed  by  the  Statutes  of  Limi- 
tation for  the  reooTery  of  his  rights.  {See 
tirles  Eqttitt  follows  thb  Law  ;  Laobsb.) 
And  when  a  person  stands  by  and  allows 
another  to  deal  with  property  to  whioh  he 
claims  (or  has)  a  right,  he  is  prevented 
from  dispnting  the  right  of  soch  other 
perscAi,  at  least  to  the  prejndioe  of  a  pur- 
chaser for  valne  without  notice  {Teaeddle 
T.  TeaeddU,  Sel.  Ch.  Ca.  59).  For  the 
^ect  of  acquiescence  on  the  part  of  a  land- 
lord in  avoiding  the  effect  of  a  forfeiture 
fur  breach  of  covenant  by  his  tenant,  ses 
title  Waiter. 

ACQUITTAL.  Tills  word  has  two  mean- 
ings. 1.  It  signifies  to  be  free  from  entries 
and  molestations  of  a  superior  lord  for 
seryices  issuing  out  of  lands.  2.  It  signi- 
fies a  deliverance  or  setting  free  of  a  person 
from  a  charge  or  suspicion  of  guilt. 

ACQITITTAJrCS.  A  discharge  in  writing 
of  a  sum  of  money  or  other  duty  is  so 
called.  Such  a  discharge,  unless  it  is 
by  deed,  is  not  pleadable,  neither  is  ,it 
conclusive  as  eTidenoe,  for  it  may  be  shewn 
to  have  been  given  through  mistake.  A 
duly  authorizi^  ageut  may  sign  an  acquit- 
tance so  as  to  bind  his  princi]^. 

ACT  07  BAHXBUFTCT.    This  phrase 
denotes  any   one  of  the  various  grounds 
upon  which  a  debtor  may  be  adjudicated  a 
bankrupt.     Under  the  Bankruptcy  Act, 
18^,  8.  6,  those  acts  of  bankruptcy  are  the 
following:  — 
(1.)  A  general   conveyance  or  assign- 
ment by  tho  debtor  in  trust  for 
hia  creditors ; 
(2.)  A  fraudulent  conveyance  or  transfer 
by  the  debtor  of  part  of  his  pro- 
perty; 
(3.)  The  debtor    having  done  any  of 
the  following  things  with  intent 
to  defeat  or  delay  his  creditors, 
namely : 
(a.)  Depazted  out  of  England ; 
(b.)  Bemained  out  of  England ; 
(c.)  Being  a  trader,  departed  £rom  his 

dwelling-house ; 
(d.)  Begun  to  keep  house ;  or 
(e.)  Suffered  himself  to  be  outlawed ; 
(4.)  The  debtor  having  filed  in   Court 
a  declaration  of  his  inability  to 
pay; 
(5.)  The  levying  of  an  executioi^'for  not 
less  than  502.  against  the  debtor 
by  seizure  and  sale  of  his  goods ; 
(6.)  The  debtor  having  neglected,  if  a 
trader,  for  seven  days,  and  if  not  a 
trader  for  twenty-one  days,  after 
service  thereof  to  pay  or  to  secure 
or  compound  for  the  amount  (not 


ACT  01  BAVKBVPTCT— conff  ntMl. 

being  an  amount  under  5(U.)  de- 
manded on  the  debtor's  summons 
of  the  petitioning  creditor. 

ACT  OS  70RBEABAVCB:  See  titles 
FArr ;  Fobbsasangb. 

ACT  07  OOD.  This  is  a  pious  phrase  for 
an  inevitable  accident  No  one  is  to  be 
prejudiced  by  the  act  of  Ood.  But  when  a 
debtor  has  agreed  to  an  alternative  obliga- 
tion, and  one  of  the  alternatives  bicomcs 
impossible  by  the  act  of  God,  he  is  not 
thereby  discharged  from  doing  the  other, 
which  remains  possible  (^Barktoorth  v. 
Young,  4.  Drew.  1);  for  that  is  no  pre- 
judice to  him,  and  the  contrary  would  oe  a 
prejudice  to  the  creditor. 

See  also  titles  Consttioks,  Imfo0Biblb  ; 
Imposbibilitt. 

ACT  OF  PABUAXBHT:  See  title 
Statutb. 

ACT  OF  SETTZiSKEHT:  See  title  Bet- 

TLBMBNT,  ACT  OF. 

ACT  OF  8UP1XXAC7 :  See  title  Scprb- 
maot,  Aot  of. 

ACT  OF  UHIFOBXITY :  See  tiUe  Uni- 
FOBMiTT,  Act  of. 

ACTA,  BS8  IHTEE  AIJ06.  Anything 
done  between  or  among  third  persons,  t.0. 
persons  other  than  the  person  coocorning 
whom  the  now  question  arises.  A  thing 
so  done  is  neither  binding  by  estoppel  nor 
admissible  as  evidence. 

See    titles    Admissibilitt   of   Evj- 
dekcb;  Estoffbl. 

AGTX8.  In  French  law,  denotes  docu- 
ments, e^,,  lee  aeles  de  Vital  eivil — public 
documents.  Compare  the  use  of  acta  in 
Roman  law,  and  the  phrase  Acti  of  Parlia- 
ment in  English  law. 

ACTE8  BE  b£cX8.  In  French  law,  aro 
the  certificates  of  death,  which  are  re- 
quired to  be  drawn  up  before  any  one  may 
be  buried.  {Aueune  inhwnation  ne  aera 
faite  Bans  une  autorisation  de  Vofficier  de 
V4tat  civa^—Code  Nap.  i.  2-4.) 

ACTE8  DS  MASIAOE.  In  French  law, 
are  the  marriage  certificates,  and  contain 
names,  professions,  ages,  and  places  of 
birth  and  domicile  of  the  two  persons  mar- 
rying an^  of  their  parents ;  also  the  consent 
of  thesef  latter,  ana  the  mutual  agreements 
of  the  intended  husband  and  wife  to  take 
each  other  for  better  and  worse,  together 
with  the  usual  attestations. 

ACTE8  DE  HAI88AKCB.  In  French 
law,  denote  the  certificate  of  birth,  and 
must  contain  the  day,  hour,  and  place  of 
birth,  together  with  tho  sex  and  intendetl 
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ACTE8  DE  HAIS8AHCE— «onftntt0d. 
Christian  zuune  of  the  child,  and  the  names 
of  the  parents  and  of  tlio  witnesses. 

ACTIO  HON  AGCBEVIT  IK7EA  SEX 
ANVOS.  In  the  times  of  Latin  pleading, 
this  was  the  phrase  by  which  a  defendant 
pleaded  the  Statute  of  Limitations  to  an 
action  of  OMumpsit  or  on  other  simple 
contract,  six  years  being  the  period  limited 
for  bringing  the.  action. 

ACTIO  FEK80NALI8  XOBTTUB  CUX 

PEBSOKA.    This  maxim,  which  denotes 
that  a  personal  ground  of  action  dies  with 
the  person,  has  been  largely  infringed  upon 
by  a  succession  of  statutes,  and  may  be 
roughly  stated  to  hold  good  at  the  present 
diiy  only  in  actions  of  libel  and  slander 
where  tne  defendant  is  the  deceased  person, 
and  of  course  also  in  all  criminal  prosecu- 
tions.   The  sucoessive  infringements  of  the 
maxim  may  be  arranged  as  follows : — First 
of  all,  the  maxim  never  applied  to  contracts 
but  only  to  torts  :  and  as  regards  torts,  for 
an  injury  to  the  property  of  the  deceased 
person,  his  executor  was  enabled  by  the 
statute  4  Edw.  3,  o.  7,  as  regards  personal 
property,  and  by  the  statute  3  &  4  Will.  4, 
c.  42,  as  regards  real  property,  to  bring  an 
action  against  the  wrongdoer ;  but  in  the 
case  of  such  injury  to  real  property,  it 
must  have  been    committed  within   six 
calendar  months  before  the  death,  and  the 
action  for  it  must  be  commenced  within 
one  year  after  the  death ;  on  the  other  hand 
for  an  injury  to  the  person  of  the  deceased, 
if  the  injury  caused  death,  the  executor 
has  an  action  under  9  &  10  Vict  c.  93  and 
27  &  28  Vict.  c.  95,  and  if  the  injury  did 
not  cause  death  the  executor  has  no  action 
excepting  so  far  as  the  injury  to  the  person 
incidentsdly  carried  with  it  an  injury  to  the 
property  of  the  deceased,  e.g.,  by  medical 
fees,  loss  of  business  and  such  like.  Again, 
where  the  wrongdoer  dies,  an  action  against 
his  executor  or  administrator  was  given  by 
the  stat.  3  &  4  Will.  4,  c.  42,  for  an  injury 
done  by  the  dead  man  to  tlie  property 
(whether  real  or  personal)    of  the  living 
plaintifi^   if  such  injury  was  committed 
within  six    calendar  months  before   the 
death,  and  the  action  is  commenced  within 
six  calendar  months  after  probate  or  admi- 
nistration granted  to  the  deceased  wrong- 
doer. 

ACTIO  BAGBAXSETI:  See  title  Sacra- 
HENTi,  Aono. 

ACTION  Aim  STJIT.  This  is  defined  as 
the  right  of  recovering  in  a  Court  of  justice 
what  is  due  crowing  to  oneself  (Jus  perse- 
qtiendi  in  Judicio  quod  stbi  debetur). 

All  actions  arise  either  out  of  contract  or 
out  of  tort ;  if  a  proceeding  originates  out 
of  a  crime  it  is  not  (in  English  kw,  at  any 


ACTION  AND  SXTIT — continued, 
rate)  an  action  but  a  prosecution.    The 
varieties  of  the  several  actions   are  the 
following : — 
I.  On  contract, — 
(1.)  Covenant,  being  on  a  deed  alone ; 
(2.)  Assumpsit, — ^being  on  a  simple 

contract  only ; 
(3.)  Debt, — ^being  indifferently  on  a 

deed  or  a  simple  contract ; 
(4.)  Scire  facias^ — ^being  on  a  judg- 
ment; 
(5.)  Account;  and 
(6.)  Annuity. 
IL  On  tort,— 
(1.)  Trespass, — ^being  either 
(a.)  Trespass  quare  clausum  /regit, 

— to  real  property ;  or 
(h.)  Trespass  de  Jxmis  asportatis, — 
to  personal  property ; 
(2.)  Case.— 
(3.)  Trover.— 
(4.)  Detinue, — and 
(5.)  Replevin. 
For  a  particular  explanation  of  each  of 
these  forms  of  action,  see  the  respective 
titles. 

There  were  also  a  numerous  group  of 
actions  called  real  and  mixed  actions,  but 
all  of  these,  saving  ejectment  only;  have 
been  abolished  by  the  stat  3  &  4  Will.  4, 
c.  27,  s.  36,  and  the  C.  L.  P.  Acts,  1852, 
1854,  and  1860;  and  under  the  Judicature 
Acts,  1873-7,  none  of  the  old  forms  of 
action  are  preserved,  but  every  action  is 
now  commenced  with  a  writ  indorsed 
merely  with  the  claim  made  therein,  and 
followed  by  a  statement  of  the  simple  facts 
out  of  which  the  right  in  question  is 
alleged  to  have  arisen. 

There   are   certain   general  principles 
that   are   applicable   to   all  actions  and 
suits.    Thus,  first,  it  is  necessary  before 
commencing   an  action  to  see  that  the 
ctiuse  of  action  is  complete,  and,  therefore, 
in  the  case  of  payments  due  against  a  cer- 
tain day  to  see  that  the  day  lias  arrived 
and  is  over,  and  in  the  case  of  payments  to 
become  due  only  upon  the  performance  of 
some  condition  to  see  that  such  condition 
has  been  performed ;  otherwise,  if  there  was 
no  cause  of  action  at  the  date  of  the  issu- 
ing of  the  writ  of  summons  whereby  the 
action  is  commenced,  the  plaintiff  must 
necessarily  fail.    Secondly,  it  is  necessary, 
especially  in  actions  growing  out  of  con- 
tracts, to  see  that  the  plaintiff  has  that 
privity  which  is  necessary  to  support  the 
action  and  as  against  the  particular  defen- 
dant, otherwise  the  action  will  be  demurra- 
ble {Lundey  v.  Qye,  2  E.  &  £.  216).  Thirdly, 
in  the  case  of  torts,  the  ground  of  action 
must  be  what  the  law  regards  as  an  injuria 
and  not  a  damnum  merely  {Stevenson  v. 
Neionham,  13  0.  B.  285 ;  Actim  v.  Blundetl, 
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ACnOV  AHB  SUIT— «ofi<mse^. 

12  M.  k  W.  324).  Fourthlj.  thftt  the 
wrongful  act  does  not  amount  to  »  felony 
(HVM:  y.  Qmtlantine,  2  R  A  C  li€X 
or  if  it  does,  then  that  the  felon  hu  been 
pnsecoted  or  his  prosecatkm  beoome  im- 
possible (TTeOs  ▼.  Ahrahamt,  L.  R  7  Q.  B. 
554.  Lord  Blackbnm's  judgment ;  ExforU 
BaU,  In  re  Shepherd,  10  Ch.  DIt.  667). 
And,  fifthly,  in  case  of  the  injwria  being 
the  breach  of  a  public  dnty,  private  damage 
most  hare  arisen  to  the  plaintiff  from  it 
(/TeoTM  ▼.  Cordwainern  Co^  6  G.  B.  388). 
See  also  following  titles ;  also  Gokbo- 
UDATiov  RrLE;  Cboss  Acnoiss: 
JoiXDBB  or  Causes  ;  Pabtieb,  &c. 

ACnoi,  HOnCB  of  :  ^S^  title  Konci 

OF  Acnos. 

ACnOH  OB  PBOBBCUnOM,  WHICH? 

When  an  act  proilncing  injury  to  a  private 
indiYidcial  is  of  snch  a  character  as  to 
anwant  to  a  criminal  offence,  the  general 
rale  is  that  the  private  tort  is  merged  in 
tlie  pablic  felony,  or,  speaking  more  cor- 
rectly, that  the  puMic  injury  must  be  first 
regarded,  and  the  private  wrong  only 
secondarily,  if  at  all,  that  is  to  say,  the 
prosecution  must  come  firsthand  the  action, 
if  at  all,  only  after  the  prusecution,  unless 
where  the  prosecution  has  become  or  has 
always  been  impossible  (Wellock  v.  Cm- 
tUuUiM,2H.&C.H6;  WeUi  y. Abrahanw, 
L.  B.  7  Q.  B.  554;  Ex  parte  BaU^  In  re 
Sherherdy  10  Ch.  Div.  6o7;  and  see  Sovik 
Waiet  Atlantic  Steanuhi]^  Co,,  2  Ch.  Div. 
7G3).  But  in  general  actions  for  assault  or 
sssaolt  and  battery  may  be  brought  at  the 
option  of  the  plaintiff  without  &»  having 
first  criminally  prosecuted,  and  in  these 
cases  the  action  is  in  lieu  of  the  prosecution, 
temUe. 

See  titles  Action  and  Suit;  Pbosc- 

CCTIOW. 

ACnOV  FBaronre,  FLSA  or :  See  title 
Pendino  Action,  Plea  or. 

ACTOB  BSQiriTUB  FOBITM  BEL    The 

plaintiff  chooses  the  jurisdiction  to  which 
the  ddendant  is  subject — a  maxim  which 
facilitates  the  prosecution  of  the  action, 
ftod  eqiecially  tiie  execution  that  is  after- 
wards to  issue  on  the  judgment  therein. 
The  maxim  used  to  have  no  application  to 
local,  but  only  to  transitory  actions. 

See    titles    TsANsnoaT     Actiokb; 
Ymsvk 

AGTIJB    OUBUE    BKIIillKM    LXDIT. 

The  act  of  the  Court  hurts  no  one ;  and 
therefore  any  inconvenience  occasioned  by 
the  Court  to  a  suitor  will  be  remedied  by 
the  Oonrt,  wherever  it  would  be  likely  if 
unredressed  to  work  hardship  or  loss  to  the 
party.    The  maxim  applies  exclusively  to 


CVBUi  IMIIRH  UDOT— 

eomihmed. 

the  niiii"r  rales  of  procedure.  wh>h  the 
Courts  have  estaUxsned  for  their  own  cnr:t- 
venienoe. 


ACTVB  HUH  7ACIT  BBUM,  nD 

nr  BBA.    The  art  apart  frnm  the  tnt^-n- 
tion  does  not  constitute  a  man  a  crimi&aL 
See  title  Istsstion. 

AD  OOCUffEIBA  BOHA.  A  species  of 
administration  sometimes  lorant^  to  a 
strangfT  for  the  pnrpnae  of  realiz:nsr  and 
getting  in  (t>^  ooUeeting)  the  goods  of  a 
deeeafed  peraon. 

See  title  AuMJumnr ration,  Geant  or. 

AB  BAMBVX.  Thai  part  of  th<?  rv!d 
declaration  which  commericed  with  the 
words  ^  to  the  damage,"  Ac^  was  t^rRi^d 
the  breach,  and  was  thence  sriu^Muiea 
called  tlie  breadi  ad  dawuunm,  Cli.  on 
Pkadmg,  362,  6th  ed. 

AB  DiaBIBZVBBH.  A  jodirial  writ 
commanding  inquiry  to  be  nkad*-  of  mv^T- 
thing  relating  to  a  cause  depend  nz  in  th/* 
King^a  Courts.  It  was  granted  api«  luf^y 
occasions  for  tlie  better  execution  of  jnaUi  e. 
See  title  Wbit  or  bigranr. 

ABBICnO  BO10BUM  UBEBTATB 
CAVlA.  An  assignment  of  an  inhevitAfi^ 
to  a  nottiinal  kaeree  for  the  »ke  of  giv  l; 
effect  to  the  libertiea  beqneatht.-d  by  tl*- 
will,  and  which  liberties  were  in  dan;^^  f4 
falling  through  from  want  of  an  excmt^'V 
of  the  will  {Le^  haeres).  Th  s  m^wfe  (4 
succession  was  intrudncfd  by  Marnis 
Anrelius.  It  extended  to  eases  of  intt^tacy 
as  well  as  to  esses  of  wiUs, 

ABBmOB.  This  term  ■  osed  in  law 
to  denote  the  address  and  prirfipssioo  of  tie 
party  to,  or  of  any  deponent  in,  ao  action. 
The  groitest  accuracy  in  the  addition  is 
ofti  n  necessary,  e^^  in  the  affidavit  w  hi^^h 
is  to  accompany  the  registration  of  a  bill 
of  sale. 

ABBUBO,  ofhentim  ATHBLEBO.  An 
expression  which  was  used  to  de^ignat^ 
among  the  Saxons  their  chief  nnbility,  and 
pre-eminently  the  eldest  son  of  the  king. 
Spelman, 

ABEBPnOB.  The  taking  away.  For 
the  application  of  tLis  word  to  legacies  asd 
deviises^  see  title  LBOAcna  and  Dstisbi. 
It  is  snlBrient  bete  to  note  that  in  Roman 
Law  the  animue  adimtendi  required  to  be 
proved  as  a  substantive  fact  independentiy 
of  the  alienation ;  bat  in  R^gtiah  Law,  t^ 
intention  b  oonclnded  from  the  Cset  of 
alienation. 

ABBQBACT  OT  COBIIBBBAnOB:  See 
title  Inadbqcact  or  CoNsrocftATioN. 

ABGBATI :  See  title  Agnati. 
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ASmO  EJBBBDITATI8.  In  Roman 
Law,  was  the  entry  of  the  Haerea  upon  the 
inheritance,  whether  coming  to  him  under 
a  will  or  under  an  intestacy.  It  was  dis- 
tinguished from  Gestio  pro  Haerede,  wliioh 
was  acting  as  Haeres  before  the  adiiio. 
The  executor's  obtaining  probate  of  the 
will,  or  the  administrators  obtaining  a 
grant  of  administration,  corresponds  with 
the  aditio  of  the  Haeres ;  and  the  inter- 
meddling of  either  before  the  grant  of 
probate  or  administration  corresponds  with 
the  getiio  of  the  Haeres.  In  English  Law 
there  is  nothing  corresponding  with  the 
aditio  of  the  Roman  Haeres  as  regards  the 
heir  to  real  estate. 

ADJACEHT  SUPPORT:  See  title  Sup- 
FOBT,  Right  of. 

ASJOdRHlLUllT.  A  putting  off  until 
another  time  or  place.  Thus,  a  Court  may 
be  adjourned;  Parliament  is  adjourned; 
the  further  consideration  or  hearing  of  an 
action  is  adjourned ;  and  in  consequence  of 
such  adjournment,  the  parties  and  witnesses 
have  permission  to  forbear  their  attendance 
during  the  period  of  adjournment.  8ee^  as 
to  the  old  Adjournment  Days,  Cheetham  y. 
SturtevifU,  12  M.  &  W.  615. 

ABJUDICATIO :  See  titles  FiKirH  Re- 

GUlfiDOBCIf ;  FOBHULS. 

ASJUDICATIOH.  A  giying  of  judgment. 
In  Roman  Law,  the  a^udicatio  was  the 
fourth  of  the  four  formuliB  in  use  during  the 
period  of  the  formulary  procedure  (177  b.o. 
till  286  A.D.).  It  occurred  in  three  actions 
only,  yiz.,  r'inium  Regundorum,  Cammuni 
Dividufido,  and  Famuiai  Erciacundte.  In 
English  Law,  when  a  man  is  made  a  bank- 
rupt, it  is  under  an  order  of  adju^caiion. 
See  title  ADjrDicATiON  Obdeb. 

ABXODICATIOir  ORDER.  That  order  of 
the  Court  of  Bankruptcy  whereby  a  debtor 
is  adjudicated  or  declared  a  bankrupt  is  so 
called.  The  adjudication  order  relates 
back  to  the  act  of  bankruptcy  on  which  it 
was  founded,  and  it  may  eyen  relate  back 
further,  the  rule  being  to  found  upon  some 
act  that  has  happened  within  six  months 
prior  to  the  presentation  of  the  petition, 
and  then  to  carry  back  the  order  to  the 
first  ayailablo  act  of  bankruptcy  that  has 
happened  within  the  twelye  months  pre- 
ceding such  presentation.  But  in  deter- 
mining what  IS  or  what  is  not  a  fraudulent 
preference  within  the  Bankruptcy  Act^ 
1869,  there  is  no  relation  back  oi  the  order 
of  adjudication. 

See    titles    Act    of    Bavkbuhtct  ; 

FBArDULEMT     PBEFEBiaiCE  ;      PbO- 

TECTED  Tbansagtionb  ;    Rblation 
Back. 


ASJUSTIISIIT.  This  is  the  rateable 
distribution  of  a  loss  which  is  matter  for 
general  ayerago  {tee  title  Qenkral 
AyERAGE).  In  an  adjustment,  the  rule 
now  adopted  in  England  differs  according 
as,— 

(1.^  The  ship  arriyes  at  its  port  of  des- 
tination, in  which  case  the  selling  price  of 
the  goods  is  taken ;  or 

(2.)  The  ship  puts  back  to  the  port  of 
lading,  in  which  case  the  inyoice  price  of 
the  goods  is  taken. 

Bat  in  either  case  the  goods  sacrificed 
as  well  as  the  goods  sayed  are  liable  to 
contribute  towards  making  good  the  loss, 
it  being  obyious  that  the  owners  of  the 
goods  sacrificed  are  not  to  be  on  a  better 
footing  than  the  owners  of  the  goods 
sayed.    Sm.  M.  Law,  295. 

The  remedy  for  enforcing  contribution 
towards  a  general  ayerage  was  by  action  at 
law  or  suit  in  equity,  but  not  (as  a  rule)  in 
the  Court  of  Admiralty. 

When  the  amount  of  the  indemnity  for 
damage  sustained  in  the  course  of  a  yoyoge 
is  ascertained,  and  the  proportion  thereof 
which  each  underwriter  of  the  policy  is 
liable  to  pay  is  settled,  it  is  usual  for  the 
underwriter  to  indorse  on  the  policy,  *'  ad- 
justed this  loss  at  so  much  per  cent,"  or 
some  words  to  the  snme  effect,  and  this  is 
called  an  adjustment  (1  Park  on  Ins.  192). 
The  adjustment  when  so  made  is  prima 
facie  eyidenoe  both  of  the  underwriter's 
liability  on  the  policy,  and  also  of  the 
amount  due;  and  the  onus  of  proof  is 
therefore  thrown  on  the  underwriter  if  ho 
alleges  that  the  adjustment  was  obtained 
through  fraud,  or  was  made  under  a  mis- 
take of  fact,  or  eyen  (it  seems)  of  law.  It 
is  the  common  practice  after  an  adjustment 
for  the  broker  of  the  underwriter  to  giyo 
to  the  assurpd  his  (the  broker's)  own  noto, 
called  a  credit  note,  for  the  amount  of  the 
loss  payable  in  a  mouth ;  but  the  under- 
writer still  in  such  a  case  remains  liable, 
as  a  surety  for  the  bioker,  in  oase  tho 
latter  should  become  inaolyent  during  the 
month. 

See  title  Genbral  AysBAOi. 

ASJXrsnCXirT  of  AOOOinm.  As  be- 
tween the  tenant  for  life  of  residuary  per- 
sonal estate  {AUhtuen  y.  WhiUeO,  L.  R. 
4  £q.  295)  or  eyen  of  residuary  real  estato 
{ManhaXi  y.  Crowther,  2  Ch.  Diy.  199)  on 
the  one  hand  and  the  person  or  persons 
entitled  thereto  in  remainder  after  the 
tenant  for  life's  death  on  the  other  hand,  it 
is  a  rule  that  in  the  case  of  debts  or  of 
legacies,  or  of  debts  and  legacies  charged 
thereon  or  payable  thereout,  the  tenant  for 
life  must  keep  down  all  the  interest  that 
accrues  due;  and  again,  the  tenant  for 
life  is  entitled  to  all  tlie  interest,  income. 
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ABJUSTIUBVT  OF  ACOOXTSTB—tsontd, 

or  diyidenda  arising  on  legaciee  that  are 
contingently  payable  until  sneh  contin- 
gency happens ;  and  the  ascertainment  of 
these  liaoilities  and  rights  is  called  the 
adjustment  of  the  accounts  between  tenant 
for  life  and  remainderman. 

See  titles  Afpobtionmbht  :    Appob- 
^     tiohhbht  of  bxnt  ;  capital  ob 
Inoomb. 

ADXEASUBEXEHT,  WBIT  07.  A  writ 
which  lay  agninst  those  who  usurped  more 
than  their  share.  It  used  to  lie  in  two 
cases,  first,  for  admecuuremetU  of  dower, 
and  secondly,  for  admeagurement  of  pas- 
tftre.  In  the  former  case,  it  was  brought 
by  the  heir  aj^ainst  the  widow  of  a  de- 
ceased, who  withheld  from  such  heir,  or 
his  guardian,  more  land  in  respect  of  her 
dower  than  she  was  justly  entitled  to,  in 
which  case  the  heir  was  to  be  restored  to 
the  overplus.  In  the  second  case,  it  lay 
between  those  who  had  common  of  pasture 
appendant  to  their  freehold,  or  common  by 
vicinage,  when  any  one  or  more  surcharged 
the  common  with  more  cattle  than  he  4)r 
they  ought  to  have  thereon  (F.  N.  B.  125, 
148 ;  Les  Termee  de  la  Ley).  Nevertheless, 
the  writ  for  admeasurement  of  dower  did 
not  lie  where  the  excess  in  the  assignment 
of  dower  was  attributable  to  the  act  of  the 
heir  himself,  who  made  the  assignment 
being  (U  the  time  of  fuU  age ;  unless,  in- 
deea,  the  excess  had  arisen  from  the  dis- 
covery of  mines  which  had  been  over- 
looked at  the  time  of  the  assignment.  At 
the  present  dny,  this  writ  of  admeasure- 
ment is  practioUly  extinct  as  a  form  of 
process  in  both  of  the  two  cases  in  which 
it  was  formerly  used ;  and  now  an  action 
on  the  caso  is  the  common  mode  of  pro- 
ceeding by  one  commoner  against  anoUier 
for  a  surcharging  of  the  common,  and  a 
suit  in  Equity  is  the  course  to  be  adopted 
by  the  heir  against  the  widow  for  the 
purpose  of  correcting  an  excess  in  the  as- 
signment of  dower  {Hdby  v.  Hclby^  1  Vem. 
218).  There  is  no  question,  however,  but 
that  the  writ  of  admeasurement,  never 
havine  been  expressly  abolished,  is  still 
available  for  either  of  the  two  purposes 
before-mentioned,  although  the  wholesale 
abolition  of  real  and  mixed  actions  which 
was  effected  hj  the  Acts  3  d:  4  Will.  4, 
c  27,  s.  86,  and  23  &  24  Vict.  c.  126,  s.  26. 
nuy  be  thought  by  some  to  have  extended 
to  Uie  writ  of  admeasurement  also. 

ABXIHICTTLTniL  An  aid  or  support  to 
something  else,  whether  a  right  or  the 
evidence  of  one.  It  is  principally  used  to 
designate  evidence  adduced  in  aid  or  sup- 
port of  other  evidence^  which  without  it  is 
imperfect. 


ADlOHIBirRATIOV.  The  discharging  of 
some  duty  or  office,  usually  that  of  getting 
in  and  distributing  the  assets  of  a  deceased 
person. 

See  titles  Adminibtbation  or  Ajbsitb  ; 

AUMimSTBATOB. 

ADXINIBTRAnOir  BOHD.  A  bond  for 
good  administration  of  the  estate  of  a  de- 
ceased person  invariably  given  by  his  ex- 
ecutor or  administrator  upon  obtaining  a 
grant  of  probate  or  of  administration. 
See  title  ADMnnsrsATOB. 

ADKHnSTSATIOH  DTJTT.  Where  the 
estate  of  the  intestate  exceeds  £100,  the 
grant  of  administration  is  subject  to  the 
payment  of  ad  valorem  stamp  duty,  the 
duty  being  at  a  higiier  rate  than  is  Probate 
duty.  The  stat  imposing  the  duty  is  55 
Geo.  3,  c.  184.  Kstates  not  exceeding 
£100  are  exempted  from  this  duty  bv  the 
Stat  27  A  28  Vict  0.  56. 
See  title  Pbobatb  Ditt. 

ADXnnSTBATIOK,  OfiAHT  OF.     The 

administmtion  of  the  personal  estate  of 
a  deceased  intestate  belonged  anciently 
to  the  sovereign  as  parens  patrim,  or  to 
certain  lords  of  manors  under  a  general 
grant  from  the  sovereign,  and  afterwards 
to  the  ordmary  who  by  the  Statute  of 
Westminster  2  (13  Edw.  1.),  a  19,  was  re- 
quired to  pay  the  debts  of  the  deceased, 
and  who,  at  a  still  later  period,  by  the  stat 
31  Edw.  8,  St.  1,  c.  11,  was  required  to  de- 
pute the  administrotion  to  the  next  of  kin 
of  the  intestate.  Thus  stood  administra- 
tion until  the  Court  of  Probate  Act  (1857), 
20  &  21  Vict  c.  77,  whereby  the  power  of 
granting  administration  was  transferred  to 
that  Ck>urt  from  the  EcclesLastical  0>urts. 

In  the  grant  of  letters  of  administration, 
thero  ara  certain  relations  of  the  deceased 
who  are  considered  to  have  a  preferable 
right  Thus,  the  husband  has  an  abso- 
lute right  to  administer  to  his  wife,  and 
the  widow  has  a  moral  right  (which  the 
Oourt  genendiy  recognises)  to  administer 
to  her  husband.  When  there  is  no  hus- 
band or  widow,  the  right  to  administer 
belongs  to  the  next  of  kin  accordmg  to 
their  proximity  in  relationship,  the  nght 
to  the  beneficial  interest  under  the  Statute 
of  Distribntions  generally  regulating  the 
right  to  the  grant  of  administration  ;  and 
in  the  case  of  their  being  several  next  of 
kin  in  equal  proximity,  he  whom  the 
majority  shall  elect  in  general  administers. 
A  creditor  may  also  administer ;  and  the 
Court  may  even  apjpoint  to  the  adminis- 
tration a  person  entirely  without  interest, 
in  which  latter  case  the  grant  is  merely 
ad  etXUgmdum, 

There  are  various  species  of  administra- 
tion, namely  :— 

C  2 
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ADXIKUTBATIOH,  OBANT  OF— eon/d. 

(1.)  A  general  administration, — when 
the  deceased  is  wholly  intestate ; 

(2.)  Administration  de  bonis  non, — as 
upon  the  death  of  a  sole  executor  after 
probate  intestate,  or  upon  the  denth  of  a 
sole  administrator,  while  the  administration 
is  still  incomplete  (de  bonis  nondum  ad- 
ministratis). 

(8.)  Administration  durante  minoritate, 
—as  where  the  executor  appointed  by  tiie 
will  bcin^  a  sole  executor  is  a  minor ; 

(4.)  Administration  pendente  lit^, — as 
where  any  suit  touching  the  validity  of 
the  will  is  pending,  and  generally  where- 
ever  the  Court  of  Chancery  would  appoint 
a  receiver  of  the  estate ; 

(5.)  Administration  durante  absentia. — 
as  where  a  sole  executor  is  out  of  the 
kingdom,  and  either  (a)  by  the  Common 
Law,  before  probate,  or  (6)  by  stat  38 
Geo.  3,  c.  87,  after  probate  ;  and 

(6.)  Administration  cum  tettamento  a/t- 
nexo, — as  where  either  a  sole  executor  dies 
without  haying  proved  the  will,  or  a  sole 
or  surviving  executor  dies  intestate. 

There  are  also  various  other  adminiatra- 
tions  of  a  limited  or  temporary  kind,  e^g., 
until  the  will  can  be  prove<l,  or  until  the 
executor  attains  a  certain  age  other  than 
majority,  and  so  forth. 

Under  the  stat.  20  &  21  Vict.  c.  77, 
8.  46,  the  district  reg^trars  of  tlie  Court  of 
ProlMite  may  grant  probate ;  and  under 
21  &  22  Vict.  c.  95,  8.  10,  the  County 
Court  may  make  the  grant 

The  duty  on  administrations  is  regu- 
lated by  the  stats.  55  Geo.  3,  o.  184, 
23  Vict.  0.  15,  and  27  &  28  Vict.  c.  56 ; 
and  the  stamp  which  is  payable  upon  the 
bond  commonly  given  by  an  administrator 
is  now  regulated  by  the  Stamp  Act,  1870 
(83  &  84  Viot.  c.  97). 

ASMIinSTBATIOH  OF  ASSXTa     The 

Court  of  Chancery  after  the  grant  of  pro- 
bate or  administration  undertakes  to  apply 
the  assets  of  the  deceased  person  in  pay- 
ment of  all  his  debts  and  legacies  in  their 
due  and  proper  order.    At  the  present  day 
property  of  every  kind  or  sort  is  available 
to  pay  the  debts,  but  tbere  is  a  certain 
order  observed  by  the  Coort  in  its  applica- 
tion of  the  different  properties  for  that  pur- 
pose, the  following  being  the  usual  order : — 
(1.)  The  general  personal  estate  not  be- 
c]^ueathed  at  all,  or  by  way  of  re- 
sidue only ; 
(2.)  Beal  estate  devised  for  the  payment 

of  debts ; 
(8.)  Real  estate  descended ; 
(4.)  Specific  (including  residuary)  de- 
vises, and  specific   and  general 
legacies   all  oeing  charg^  with 
tlio  payment  of  debts ; 


ADMINI8TBATI0K  OF  ABSKTB-^oM. 

(5.)  General  pecuniary  legticins; 
(6.)  Specific   including  residuary)  de- 
vises and  specific  legacies,  neither 
being  charged;  and 
(7.)  Beal  or  personal  estate  appointed  by 
deceased  person  by  deed  or  will 
under  a  general  power. 
In  the  application  of  these  properti^in 
or  fowardd  pa3rment  of  debts   in  a  duo 
course  of  administration,  the  following  is 
the  onler  of  priority  in  which  different 
classes  of  creditors  used  to  rank : — 
(1.)  Debts  due  to  the  Crown  by  record 

or  specialty ; 
(2.)  Income  tax,  overseer's  moneys,  and 
other  debts  to  which  particular 
statutes  as-'ign  priority ; 
(3.)  Judgment  debts  duly  registered ; 
(4).  RecojB^nizanoes  and  statutes ; 
(5.)  Specialty  contract  debts ;  arrears  of 

rent-service ; 
(6.)  Simple  contract  debts ;  unregistered 

judgments ; 
(7.)  Voluntary  bonds  in  hands  of  volun- 
teers; 
Previously  to  the  stat.  32  &  33  Vict. 
0.  46,  specialty  contract  debts  and  orrears 
of  rent-service  were   entitled  to  priority 
over  simple  contract  debts  and  unregis- 
tered judgments   in    the   distribution   of 
what  were  termed  legal  assets,  but  were 
never  so  entitled  in  the  distribution  of 
equitable  assets ;    and  the  effect  of  the 
stat  32  &  33  Vict  c  46,  appears  to  be 
to  abolish  that  distinction  in  the  caae  of 
legal  assets  in  administrations. 

Under  the  Judicature  Act,  1875(38  &  39 
Vict  0.  77),  B.  10,  where  the  estate  is  in- 
solvent, the  rules  of  bankruptcy  are  to  bo 
applied  to  the  administration  of  assets  in 
the  Chancery  Division,  and  thus  an  equality 
is  introduced  in  the  order  of  payment  of 
all  debts  whatsoever,  out  of  all  assets 
(whether  legal  or  e(|uitable)  whatsoever, 
when  the  estate  is  insolvent, — being  the 
only  occasion  in  which  the  question  of 
priority  in  pavment  is  of  any  importance, 
a  voluntary  bond  in  the  hands  of  the 
volunteer  even  not  being  excepted  {Ex 
parte  Pottingerj  In  re  Stevoard,  8  Ch.  Div. 
621).  But,  N.B.,  Crown  debts  are  not 
affected  by  the  Bankruptcy  Act,  1869,  or 
by  the  Judicature  Act,  1875. 

See  titles  Eqcitablb  Assbtb;  Legal 
A^ETS  ;  and  Mabshalliko  of  As- 
sets. 

ABMOnSTSATOB.  Is  the  person  ap- 
pointed to  administer  the  estate  of  a  person 
who  has  died  intestate,  or  who  (if  testate) 
has  appointed  no  executor  in  his  will,  or 
the  executor  (if  any)  thereby  appointed  is 
not  yet  able  or  enabled  to  act  If  appointed 
during  a  minority,  such  an  administrator  is 
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called  an  admlDistrator  durante  nUnoritate^ 
and  80  forth ;  if  there  is  a  will,  he  is  called 
an  adminiatrator  cum  tegtamento  annezo ; 
and  sometimes  he  is  called  an  administrator 
d«  honu  non,  when  the  executor  (if  any)  or 
the  preyions  administrator  has  left  some 
portion  of  the  estate  unadministered.  An 
adminibtiator  may  also  be  a  general  ad- 
ministrator (in  which  case  he  is  called 
simply  an  administrator),  or  an  adminis- 
trator appointed  for  the  purposes  of  a  par- 
ticular litigation  only  (in  which  case  he  is 
called  an  administrator  ad  litem),  ^  The 
executor  of  the  executor  of  an  original 
testator  is  also  the  executor  of  such  tes- 
tator ;  teetu,  in  the  case  of  administrators. 
See  title  ADMiKifrTBATiON,  Gbant  of. 

ASXnnSTBATOB  AD  LTTEIC.  An  ad- 
ministrator is  80  called  when  appointed  for 
a  particular  litigation  only. 

See  title  Adhiniotbation,  Gsant  of. 

ADHBALTT,    COVBT    OF.     For  the 
origin  of  this  Court,  tee  title  CJoubtb  of 
Jisncs.    The  general  jurisdiction  of  the 
supreme  Couii  ia  regulated  at  the  present 
day  by  the  stats.  24  &  25  Vict,  c  10, 
and  26  Vict,  c  24;  and  jurisdiction  in 
Admiralty  causes  was  conferred  upon  the 
Ck)unty  Ck>urt  by  the  stat.  31  &  32  Vict. 
c.  7 1.    The  CJourt  of  Admiralty  was  thrown 
open  to  practitioners  by  the  stat  22  &  23 
Y  tct.  c.  6 ;  but  the  modes  of  practice,  to- 
gether with  the  effects  of  a  judgment  in 
that  Court,  are  of  a  peculiar  nature,  par- 
taking largtdly  of  the  rules  of  the  civil  law ; 
thus  an  objection  to  the  jurisdiction  of 
the  Court  may  be  taken  at  any  stage  of 
the  proceedings  {The  Mary  Ann,  Mh.  J. 
(Adm.)  73),  and  the  party  is  not  prejudiced 
in  taking  that  objection  by  appearmg  (The 
EUanor,  82  L.  J.  (Adm.)  19);  and  these 
rules  are  not  materially  altered  by  the  new 
Judicature   Acts,  and   orders   and   rules 
thereunder,  but  the  Court  is  now  a  mere 
Division  of  the  High  Court.    The  judg- 
ments of  the  Coui-t  are  chiefly  in  rem,  and 
bind  all  the  world  as  well  as  the  parties  to 
the    action.      The   Court  has  power   to 
arrest  even  any  foreign  ship  coming  witliin 
the  maritime  jurisdiction  for  any  alleged 
damage  occasioned  by  it  to  any  British 
Teasel  anywhere. 

See  titles  Collision  :  Pbizs;  Salvage; 
Skamkh;  Shipping. 

ADKIflSIBILXTT  OV  ETIDSHCB.  This 
phrase  denotes  the  quality  of  matters  ad- 
duced in  eyidence,  according  to  which  they 
are  or  not  receivable,  t.e.,  admissible,  as 
evidence, — a  question  for  the  judge  or 
Court  to  determine.  It  is  commonly  op- 
posed to  the  weight  of  the  evidence  once  it 
1^  been  admitted,  the  weight  being  for  the 
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jury  or  for  the  judge  sitting  as  a  jury. 
For  example,  letters  written  to  third  per^ 
sons  are  not  admissible  as  between  the 
plaintiff  and  the  defendant. 
See  title  Evidengb. 

ABKI88I0H.  This  word  denotes  the 
ordinary's  signification  of  his  approval  of 
the  clerk  presentee  of  a  living;  it  some- 
times includes  both  approval  and  institu- 
tion. Co.  Litt  341a.  In  the  law  of 
evidence,  the  word  denotes  a  sort  of  es- 
toppel which  may  be  either  by  word  of 
mouth  (Neale  v.  Jakle,  2  C.  &  K.  709),  or 
by  conduct  {Pickard  v.  Sears,  6  A.  &  £. 
469),  or  by  the  assumption  of  a  particular 
office  or  character  {Peacock  v.  Harrie, 
10  East,  101),  or  by  writing  under  hand, 
unless  stated  to  be  "  without  prejudice  " 
{Paddock  V.  Forester,  3  Scott,  734),  or  by 
deed ;  aa  to  all  which  see  title  Estoppel. 

But  the  word  "  admissions  "  is  moro  com- 
monly used  to  denote  the  mutual  conces- 
sions which  the  parties  to  an  action  or  suit 
make  in  the  course  of  their  pleadings,  and 
the  effect  of  which  is  to  narrow  the  area 
of  facts  or  allegations  requiring  to  be 
proved  by  evidence. 

See  title  Evidence;   and   next  two 
titles. 

ADXIBSIOKS  07  BOOmKENTS.  Re- 
garding documents,  either  party  to  an 
action  may  give  to  the  other  a  notice  to 
admit  documents,  saving  all  just  excep- 
tions. The  other  party  or  his  solicitor 
admits  the  documents  specified  in  the 
notice  by  writing  at  the  foot  thereof  the 
words  '*we  admit,"  &c.,  saving  all  just 
exceptions. 

See  title  Notice  to  Admit. 

ADXISSIOHS  IV  PLEABIHGS.  Under 
the  New  Judicature  Kules  of  Pleading, 
allegations  in  pleadings  may  be  admitted 
either  by  express  adinissions  or  by  the 
absence  of  any  specific  denial  or  express 
non-admission  thereof,  or  where  any  party 
bound  to  plead  makes  default  in  pleading, 
or  bound  by  order  to  answer  interrogatories 
or  to  make  other  discovery,  upon  failing  to 
do  so  has  his  entire  defence  (or  other 
pleading)  struck  out.  On  these  admis- 
sions, immediate  judgment  may  be  ob- 
tained, and  that  judgment  frequently  ter- 
minates the  action.  See  Brown's  Snell's 
Equity,  Book  ii.  Procedure. 

ADHITTANOS.  Every  devisee  of  copy- 
holds, and  also  every  other  alienee  thereof, 
whether  for  value  or  voluntary,  perfects  his 
title  by  procuring  his  admittance  from  the 
lord  of  the  manor,  paying  where  such  ad- 
mittance is  compulsory  tho  fine  which  the 
cutttom  of  the  manor  has  ascertained,  and 
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ADIQTTAVOX — continued. 
where  the  admittanoe  is  Yoluntaiy  on  the 
part  of  the  lord,  such  fine  as  the  lord 
chooses  to  demand.  Admittance  may  be 
made  either  within  or  outside  of  the  manor 
under  4  &  5  Vict  c.  35. 

See  titles  Copthold  ;  Finks  on  Alien- 
ation. 

ASOPnOV.  In  French  Law,  is  per- 
mitted to  persons  of  either  sex«  aged  fifty 
years,  and  oeing  at  the  least  fifteen  years 
older  than  the  persons  whom  they  adopt  ; 
which  latter  persons  being  of  full  age, 
must  be  either,  (I),  persons  to  whom  the 
adoptive  parent  has  rendered  assistance 
during  minority  and  for  six  >  ears  at  least 
without  interruption:  or,  (2),  persons  to 
whom  the  adoptive  parent  is  indebted  for 
his  rescue  from  fire,  shipwreck,  or  battle. 
This  adoption  leaves  intact  tlie  rights  of 
the  child  in  respect  of  his  natural  parents, 
being  in  feet  the  adoption  of  Roman  Law, 
in  time  of  Justinian. 
See  tiUe  Abbogatio. 

ADPB01II880B.  Appears  to  have  been 
the  most  general  name  in  Roman  Law  for 
a  surety,  whether  sponsor,  fidepromissor,  or 
fidejussor ;  the  etymology  of  the  word  in- 
dicates that  the  surety  is  in  the  nature  of 
an  accessory  to  the  promissor,  t.e.,  to  the 
principal  debtor  in  the  verbal  contract  or 
stipulation. 

See  titles  Sponsor  ;  &o. 

AD  PBOZnKUX  AHTB0EDSV8  FIAT 
BSLATIO.  Where  a  pronoun  or  relative 
adjective,  such  as  •*he,'*  or  "who,"  or 
**sucb,"  or  **said,"  has  a  doubtful  refer- 
ence to  two  or  more  difierent  substantives, 
it  is  to  be  referred  (in  the  absence  of  other 
grounds  of  reference)  to  the  last  preceding 
substantive,  t.e.,  to  the  substantive  nearest 
to  itself  going  backwards. 

AD  QVJBSnOHES  TACTI.  The  Jury 
(and  not  the  Court)  are  the  judges  of  met ; 
and  the  Court  (and  not  the  jury)  is  the 
judge  of  the  law.  The  full  expression  of 
this  maxim  is — Ad  quxetiones  /<icU  non  r&- 
tpondent  judieee ;  ad  qu»etiotte$  legie  turn 
respondent  Juraioree, 

AD  QUOD  DAXmni.  A  writ  so  called, 
which  ought  to  have  been  issued  before 
the  King  granted  certain  liberties,  as  a 
fair,  market,  &c.,  which  might  happen  to 
be  prejudicial  to  others.  The  writ  directs 
the  sheriff  to  inquire  what  damage  it  might 
do  for  the  King  to  pant  such  iair  or 
market.  It  was  also  formerly  in  use  for 
obtaining  a  right  to  alter  or  divert  the 
course  of  an  old  road,  or  to  make  a  new 
one  (F.  N.  B.  221,  et  ee^, ;  Le$  Termee  de 
la  Tjey) ;  but  it  is  the  opmion  of  the  editor 
of  Williams*  Sauudon'  Rep.  vol.  iL  od.  of 
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1871,  p.  484,  n.  (d),  that  this  latter  use  of 
the  writ  has  been  yirtually  done  away  with. 

ADnriruiiATOB.  Was  an  accessory  to 
the  stipulator,  t.0.,  to  the  principal  creditor 
in  the  verbal  contract  or  stipulatio.  He 
was  in  use  prior  to  Mustinian,  but  in  con- 
sequence of  that  Emperor's  legislation  he 
ceased  to  be  wanted  for  any  purpose. 
Prior  to  Justinian's  legislation  a  person 
could  not  validly  stipulate  for  a  payment 
to  be  made  to  him  arter  his  death,  but  he 
could  stipulate  a  present  obligation  to  pay 
to  a  thiid  person  after  the  death  of  him 
the  stipulating  person,  and  as  agent  for 
him :  and  this  tlurd  person  was  called  the 
adstipulutor. 

See  title  Stipulatio. 

AD  TSBiainnc  qui  pkjstsbiit.  a 

writ  of  entry  that  lay  for  tlie  lessor  and 
his  heirs  when  a  lease  had  been  made  of 
lands  or  tenements  for  the  term  of  life  or 
years,  nnd  after  the  term  wns  expired  the 
lands  were  withheld  from  the  lessor  by  the 
tenant  or  other  person  possessing  the  same. 
Cnnnmgham;  F.  K.  B.  201.  This  writ 
was  abolished  by  the  Act  3  &  4  Will  4, 
c.  27,  &  86. 

ADULTBtATIOV.  This  phrase  is  com- 
monly applied  to  the  offence  of  mixing  up 
with  food  or  drink  intended  to  be  sold, 
other  matters  of  an  inferior  quality,  and 
generally  of  a  more  or  less  deleterious 
character.  The  principal  statute  upon 
the  subject  is  the  35  &  36  Vict,  c  74, 
which  incorporates  the  23  &  24  Vict,  o  84, 
and  also  (The  Pharmacy  Act,  1868)  31  & 
32  Vict.  c.  121.  See  also  the  Adulteration 
of  Seeds  Act,  1869  (32  &  33  Vict.  c.  112), 
and  the  Act  41  &  42  Yict  c.  17,  amending 
same. 

ADULTSBT  OB  ADVOWTBY  (AduUe- 
Hum).  The  sin  of  incontinence  by  married 
persons.  The  offence  of  adultery  is  some- 
times distinguished  into  single  and  double 
adultery.  Single  adultery  is  the  illicit 
sexual  intercourse  of  two  persons  one  only 
of  whom  is  married.  Double  adultery  is 
the  illicit  sexual  intercourse  of  two  persons 
both  of  whom  are  married  (Cowel).  This 
offence  is  of  a  tortious  and  not  of  a  cri- 
minal nature  {Mordaunt  v.  Moncre^e, 
1874).  For  adultery  on  the  part  of  a  wife, 
or  for  adultery  combined  with  desertion  or 
cruelty  on  the  part  of  a  husband,  the  Court 
of  Divorce  will  grant  a  dissolution  of  the 
marriafi^e  under  the  stat  20  &  21  Yict 
c.  87 ;  but  for  mere  adultery  on  the  part  of 
the  husband,  the  most  that  the  Court  will 
grant  to  the  wife  is  a  judicial  separation. 

ADYAVGEXBHT.  This  is  a  well-known 
term  both  iu  conveyancing  and  in  equity 
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law.  In  marriage  lettlementfl,  a  power  of 
advancement  is  commonly  given  to  the 
trnateesy  that  ia  to  say,  a  power  in  them  to 
raiae  norne  portion  (not  aa  a  rule  to  exceed 
one  half  part)  of  the  capital  moneys  to 
which  each  child  of  the  marriage  is  either 
actually  or  contingently  entitled  under  the 
settlement  for  his  or  her  advancement  in 
the  world ;  that  is  to  say,  for  his  or  her 
apprenticeship  in  a  profession  or  trade,  or 
for  his  or  her  hringing  out  in  society,  or 
(if  intended  for  the  church)  for  his  educa- 
tion at  one  of  the  univendties  of  Oxford  or 
Cambridge. 

In  Equity,  the  term  has  a  similar  mean- 
ing, hut  a  somewhat  different  application. 
Thus,  it  heing  a  rule  of  Courts  or  Equity, 
that  where  a  person  purchases  an  estate  or 
stock,  and  takes  the  oonveyanoe  or  assign- 
ment thereof  in  the  name  of  a  third  person, 
such  third  person  is  Intended  to  he,  and  is 
construed  as  being,  a  trustee  only  for  the 
purchaser, — An  exception  to  that  rule  is 
admitted  in  the  case  of  such  third  person 
being  a  person  for  whom  the  purchaser 
was  under  an  obligation  to  provide,  and 
for  whom  he  has  not  as  yet  made  a  pro- 
vision, and  the  conveyance  or  assignment 
which  is  made  in  this  latter  case  is  taken 
to  be  for  the  benefit  of  the  grantee  or 
assignee  in  discharge  of  the  obligation 
of  the  purchaser.  The  presumption  of 
advancement  is  raised  in  favour  of  the 
following  persons : — 

(1.)  A  legitimate  child  (fiidmouth  v. 
SidmmUh,  2  Beav.  447)  ; 

(2.)  An  illegitimate  child  (fieckford  v. 
Beek/ard,  Lofft  290); 

(3.)  A  grandchild  (father  being  dead) 
{Elmind  v.  Dancer,  Ch.  Ca.  26); 

(4.)  A  wife  (7>ret0  v.  MaHin,  2  H.  d:  M. 
130); 

(5.)  A  wife's  nephew  (Currant  v.  Jago, 
1  Oill.  Ch.  CJa.  261); 
But  the  presumption  has  not  hitherto  been 
extended  to  the  following  cases : — 

(1.)  An  illegitimate  grandchild  (Tucker 
T.  Burrow,  2  H.  &  M.  515); 

(2.)  A  kept  woman  (Rider  v.  Kidder, 
10  Yes.  360) ; 

(3.)  The  child  of  a  widow,  when  the 
widow  is  the  purchaser  (HoU  v. 
Frederick,  2  P.  Wms.  356 ;  Bennet 
T.  Benn^,  10  Ch.  Div.  474). 

In  all  these  cases  the  presumption  of 
advancement  arises  or  not  from  a  regard 
paiely  to  the  relationship  of  the  parties; 
the  presumption  may  be  rebutted  or  cor- 
roborated by  extrinsic  or  parol  evidence. 

AB    YSSTBEK   nrSPIOIXirDUlL     A 

writ  which  lies  for  the  heir  presumptive  to 
an  estate,  to  examine  the  woman  who  says 
she  is  with  child,  and  who  is  suspected  to 
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feign  being  so,  with  the  view  of  producing 
a  supposititious  heir  to  the  estate.  Cowel ; 
Beg.  Orig.  237. 

AOYSB8K  GLAHC.  Where  the  sheriff 
in  levying  an  execution  upon  the  goods  of 
a  debtor,  finds  that  some  third  person 
claims  the  goods  as  his  own,  be  may  have 
an  interpleader  summons  requiring  the 
execution  creditor  and  such  third  person 
to  settle  the  right  to  the  goods  between 
them;  so  also,  where  the  seller  of  goods 
attempts  to  stop  them  in  tranntu,  and  the 
buyer  insists  upon  having  the  goods  deli- 
vered to  liim,  the  wharfinger  or  other 
person  in  custody  of  the  goods  may  have 
an  interpleader  summons  requiring  the  two 
parties  to  litigate  between  tnemselves  their 
adverse  claims. 

See  title  Ihtibpleadeb. 

ASTBBSB  P088E88I0V.  The  posses- 
sion of  the  tenant  for  life  under  a  settle- 
ment is  eonsiUent  with  the  right  of  the 
remainderman;  and  such  tenant  may  not 
alter  the  quality  of  his  possession  so  as 
to  make  tne  same  adverse  to  the  remain- 
derman (Nemo  potegi  mulare  caumm 
potiestionie  sux).  Cn  the  other  hand,  the 
possession  of  a  mortgagee  is  adverse  to 
the  title  of  the  mortgagor ;  and  precisely 
because  it  is  such  it  will  mature  after 
twenty  years'  (now  twelve  years')  duration 
and  non-acknowledgment  into  an  absolute 
and  independent  legal  right. 

See  titles  Limitations,  Statute  of; 
Pbescbiftiom;  Ubuoafio. 

ADTSBflS  WITHE88.  This  is  defined 
to  be  a  witness  whose  mind  discloses  a  bias 
hostile  to  the  party  examining  him;  it 
is  not  a  witness  whose  evidence,  being 
honestly  given,  is  adverse  to  the  case  of  the 
examinant  An  adverse  witness  may  be 
cross-examined  by  the  counsel  calling  him. 
iSee  titles  Eyidkncs  ;  WmrassES. 

ASTmnflXKEST,     COVTRACTT    BT. 

Although  at  one  time  some  doubt  was 
entertamed  whether  a  strict  contract  could 
be  entered  into  by  advertisement^  for  want 
of  privity  between  the  person  advertising 
and  the  person  who  doses  with  the  adver- 
tisement, still  there  can  hardly  be  any 
doubt  at  the  present  day  that  a  good  con- 
tract arises  thereby,  not  perhaps  by  force 
of  the  eulTertisement  and  acceptance  there- 
of, but  by  virtue  of  the  contract  that  is 
made  expressly  or  impliedly  between  the 
parties  when  they  are  both  ascertained 
and  brought  together,  the  offer  in  the  ad- 
vertisement being  deemed  to  continue  open 
and  nnwithdrawn.  In  case  there  should 
not  bo  any  oontraot,  an  action  of  tort  would 
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lie  for  a  fraudulent   advertisemcDt  pro« 
ducing  damage  {Gerhard  v.  Bates,  2  £1. 
&  Bl.  476^ 

ADVSBTISEMENTS.  Under  the  stat.  24 
&  25  Vict  0.  96,  8.  102,  whosoever  shall 
publicly  advertlBe  a  reward  for  the  return 
of  any  property  whatsoever  which  shall 
have  been  lost  or  Btolen,  suggesting  that  no 
questions  will  be  asked,  or  offering  to  repay 
to  any  pawnbroker  or  other  the  amount 
advanced  on  the  security  of  the  property, 
forfeits  the  sum  of  £50  for  evcnr  such 
offence,  to  be  recovered  by  any  informant 
thereof.  And  the  printer  and  publisher 
are  also  liable,  but  in  their  case  tne  action 
is  to  be  commenced  within  six  months, 
and  only  after  obtaining  the  sanction  of 
the  Attorney-General  or  Solicitor-Generttl 
to  the  institution  of  the  prosecution. 

ADVOCATE.  In  the  Roman  Law,  and 
also  in  those  English  Courts  which  have 
largely  moulded  themselves  upon  that  law, 
the  persons  who  undertake  and  have  the 
libeiiy  to  plead  the  causes  of  others  aie 
called  advocates.  Their  duties  are  analo- 
gous to  those  of  barristers,  and  since  the 
recent  Acts,  which  have  thrown  open  to  all 
practitionerB  the  practice  in  all  the  various 
Courts,  the  term  *' advocate"  is  used  inter- 
changeably with,  although  less  frequently 
than,  that  of  barriater.  In  ecclesiastical 
law,  those  persons  whom  we  now  call  pa- 
trons of  churches,  and  who  reserved  to 
themselves  and  their  heirs  a  liberty  to 
present  to  the  living  on  any  avoidance, 
were  also  called  advoeati  ecelesue,  t.e.,  de- 
fenders of  the  church  (Spelmiin's  Advo- 
catus).  Bo  that  the  original  meaning  of 
advowton  was  that  of  a  fortress  or  defence 
of  the  church.  Patrons  of  churches  were 
also  sometimes  called  advowees  or  avowees, 
and  the  sovereign  was  advowee  paramount. 

ADVOGATE^^BKEBAL.  The  adviser  of 
the  Crown  in  matters  of  Naval  and  Military 
Law. 

See   titles  Mabtial  Law;    Queen's 
Advocate. 

ADVOCATE.  LOBD.  A  Scotoh  legal 
official  corresponding  to  the  English 
Attorney-General. 

ADVOWEE:  iSee  title  Adtocate. 

ADVOWSOir.  The  right  of  presentation 
to  a  church  or  benefice :  and  he  who  has 
the  right  to  present  is  called  the  patron  or 
patronus,  sometimes  also  advoccUtu,  and 
sometimes  defenaor,  Advowsons  are  of  two 
kinds:  (1)  Appendant,  and  (2)  In  gross. 
An  advowson  appendant  means  an  advow- 
son  which  is,  and  which  from  the  first  has 
Upen  and  over  since  continued  to  bo, 
appended  or  annexed  to  a  manor,  bo  that, 
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if  the  manor  were  granted  to  any  one,  the 
advowson  would  go  with  it  as  incident  to 
the  estate.  An  advowson  in  gross  signifies 
an  advowson  that  belongs  to  a  person,  but 
is  not  annexed  to  a  manor;  so  that  an 
advowson  appendant  may  be  made  an  ad- 
vowson in  gross  by  severing  it  bv  deed  of 
grant  from  the  manor  to  which  it  was 
appendant.  Advowsons  are  also  either  (1) 
presentative,  (2)  collative,  or  (3)  donative. 
An  advowson  is  termed  presentative  when 
tlie  patron  has  the  right  of  presentation  to 
the  bishop  or  ordinary,  and  also  to  require 
of  him  to  institute  his  clerk,  if  he  finds 
him  qualified.  An  advowson  is  termed 
ooUative  when  the  bishop  and  patron  happen 
to  be  one  and  the  same  person,  so  that  the 
bishop,  not  bciug  able  to  present  to  himself, 
performs  bv  one  act  (which  is  termed 
collation)  all  that  is  usually  done  by  the 
separate  acts  of  presentation  and  institu- 
tion. An  advowson  is  termed  donative 
when  the  king  or  a  subject  founds  a  church 
or  chapel,  and  does  by  a  single  donation 
in  writing  place  the  clerk  in  possession, 
without  presentation,  institution,  or  in- 
duction (Cowell :  Cu.  Utt  17  b.  &  119  b.) 
Again,  advowsons  are  either  advowsons  of 
rectories  or  advowsons  of  vicarages;  the 
former  having  been  created  in  very  early 
times,  almost  contemporaneously  with  the 
creation  of  the  manor  itself;  the  latter 
having  grown  up  more  gradually,  and  as  a 
consequence  of  the  monasteries  appro- 
priating to  themselves  the  tithis  of  the 
churches,  and  delegating  to  a  locum  tenens 
(vicar)  the  duties  of  the  rector.  The  stipend 
of  the  vicar,  which  was  at  first  precarious 
and  inadequate,  was  settled  at  an  adequate 
amount,  and  also  secured  to  him,  by  the 
Acts  15  Bio.  2,  0.  6,  and  4  Hen.  4,  o.  12 ; 
whence  at  the  present  day  a  vicarage  is  in 
general  as  valuable  a  living  as  a  rectory  ia. 
An  advowson,  being  the  right  of  pre- 
sentation in  perpetuum,  as  often  as  a  va- 
cancy arises,  is  considered  real  estete,  while 
a  right  of  presenting  once  only,  or  a  single 
presentation,  is  considered  personal  pro- 
perty only. 

See  title  Inoobfobeal  Hereditaments. 

JB8TIHATI0  CAPITIS.  This  phrase 
denotes  the  value  or  pnoe  set  upon  an 
individual.  In  Anglo-Saxon  times,  when 
money  penalties  were  the  universal  punidi- 
mente  of  offences,  King  Athelstan,  in  a 
parliament  held  at  Exeter,  fixed  a  tariff  of 
mulcts  to  be  paid  pro  sBsiimatione  capitis, 
i.e.,  according  to  tne  rank  of  the  party 
wounded  or  slain.  A  like  tariff  existed 
for  so^ie  purposes  in  Boman  Law,  **  nam 
secundum  gradum  dignitatis  vitteque  hones- 
tiitem  crescit  aut  minuitur  KStimatio  tH- 
jurim"    Just.  Inst.  iv.  4,  7. 
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.STATE  FROSAHBA.  A  writ  that  used 
fonnerly  to  be  directed  to  the  sherLif  of  a 
county,  commandiiig  him  to  summon  twelve 
men,  as  well  knights  as  other  honest  and 
lawful  men,  to  be  before  certain  couuxiis- 
sioners  previously  appointed  to  inquire 
whether  or  not  the  king's  tenant,  holding 
in  chief  by  chivalry,  was  of  full  age  to 
receive  his  lands  into  his  own  hands.  The 
commission  by  which  tiie  above  oommii»- 
sioners  were  appointed  was  thence  called 
**  The  conmiission  pro  xiate  probandd,** 
CuweU;  4  Go.  Dig.  139. 


Were  originally  persons 
of  royal  birUi,  and  afterwards  persons  of 
kindred  with  the  reigning  sovereign  only, 
and  latterly  only  the  nearest  of  extSh. 
kindred.    Taswell-Langm«id,  29. 

AITIAHCX.  To  agree  to  marry,  and 
generally  to  pledge  one's  troth  or  trust. 

AfFIDATIO.  A  swearing  of  the  oath  of 
fidelity  or  of  fealty  to  one's  lord,  under 
whoee  protection  the  qwui-YBaeal  has  vo- 
luntarily come. 

ArjriiiAYIT.  A  written  or  printed  state- 
ment made  voluntarily,  and  verified  by  oath, 
for  the  purpose  of  being  used  in  a  Court  of 
Justice  as  evidence  of  facts.  In  Courts  of 
Law,  affidavits  are  chiefly  used  upon  sum 
nrnry  applications  only:  but  in  Courts  of 
Equity  they  are  commonly  used  upon  all 
sorts  of  applications,  whether  formal  or 
summary,  the  present  rule  of  practice  in  all 
the  divisions  being  that  affiaavit  evidence 
is  to  be  used  on  summary  proceedings,  and 
only  by  consent  of  the  parties  in  writing 
on  formal  proceedings,  t.«.,  at  the  final  trial 
or  hearing. 

An  affidavit  consists  of  three  essential 
parts:  (1)  the  title,  (2)  the  statement  of 
facts,  and  (3)  the  jurat.  The  affidavit 
should  be  entitled  in  the  Division  in  which 
it  is  to  be  used,  and  in  the  cause  or  matter, 
or  both  (as  the  case  may  be),  in  which  it 
is  made.  The  statement  of  foots  should  be 
plain  and  unequivocal;  the  best  evidence 
should  as  a  rule  be  adduced,  but  (on 
interlocutory  applications,  at  least  when 
tliev  do  not  determine  any  right)  matters 
of  hesrsay,  belief,  or  information  are  not 
excluded.  The  affidavit  may  he  sworn 
either  at  the  office  of  the  Record  and  Writ 
Clerks,  or  before  one  of  the  oommiasioners 
appointed  for  that  purpose ;  and  if  made  in 
a  foreign  country,  then  it  may  be  sworn 
before  the  mayor  or  other  magistrate,  at- 
tested and  certified  by  a  notary  publia  If 
the  affidavit  is  in  a  foreign  lang^ge,  it 
must  be  accompanied  with  a  verified  trans- 
lation. 

See  titles  £vui£MCe;  Exajiutation  op 

WlTK££liB8. 


AYnDAyrr  Ot  DOOnOOmi :  See  title 
Discovert. 

AniBAYITS,  EViDKHOB  BT.  Upon 
all  interlocutory  applications  (t.tf.,  upon 
any  motion,  petition,  or  summons)  in  the 
action,  the  evidence  may  be  given  by  affi- 
davit (Order  xxxvii.,  rule  2);  and  tlie 
evidence  of  any  particular  witness  may  for 
sufficient  reasons  be  taken  (by  order)  before 
an  officer  of  the  (yourt  (either  official 
referee  or  examincrX  or  before  a  special 
examiner,  the  evidence  so  taken  being  a 
depoaition,  and  the  deposition  being  (by 
order)  filed,  and  tlie  aeposition  so  filed 
being  (by  order)  made  available  in  evidence 
upon  terms  (Order  xxxvii.,  rule  4);  and  at 
the  trial  of  the  action,  or  upon  any  assess- 
ment of  damages,  any  particular  facts  may 
(by  order)  be  proved  by  affidavit,  but  not 
if  the  witness  can  be  produced,  and  the 
other  side  wishes  to  cross-examine  him 
(Order  XXXVII.,  rule  1);  and  at  the  trial, 
or  upon  any  assessment  of  damages,  ^ 
entire  evidence  may  (by  agreement  of  all 
parties)  be  taken  by  affidavit  (Order  xxxvn., 
rule  I).  All  affidavits  at  the  hearing  must 
be  regarding  matters  of  the  deponent's  own 
pobitive  knowledge ;  but  upon  mterlocutory 
applications,  may  be  regarding  matters  of 
information  or  belief  only,  provided  that 
the  sources  or  grounds  of  Uie  information 
or  belief  respectively  are  shown  (Order 
xxxvn.,  rule  3),  but  not  when  an  applica- 
tion, although  interlocutory  in  form,  is 
final  in  effect  {OiVbert  v.  Endean,  9  Ch. 
Div.  259). 

The  agreement  to  take  the  entire  evi- 
dence by  affidavit  must  be  in  writing  (New 
Wettmintier  Brewery  Co,  v.  Hannah»  L.  R. 
2  Ch.  Div.  217) ;  but  when  the  agreement 
does  not  exclude  oral  evidence,  the  affi- 
davits may  be  supplemented,  semble,  at  the 
trial  by  viva  wee  evidence.  Where  there 
is  such  an  agreement,  the  plaintiff  files  his 
affidavits  within  fourteen  da^s  (extendible) 
after  the  agreement,  and  gives  the  defen* 
dant  a  list  thereof  (Order  xviu ,  rule  1); 
and  the  defendant  files  his  affidavits  within 
fourteen  days  (extendible)  after  receiving 
plaintiffs  list,  and  gives  the  plaintiff  a  list 
thereof  (Order  xxxviii.,  rule  2) ;  and  the 
plaintiff  files  his  affidavits  in  reply,  being 
strictly  in  reply  to  the  defendant's  affi- 
davits, or  else  merely  confirmatory  of  pre- 
vious affidavits  {PetLOKk  v.  Harper,  7  Ch. 
Div.  648),  within  seven  days  (extendible) 
after  receiving  defendant  s  list,  and  gives 
the  defendant  a  litit  thereof  (Order  xxxvui., 
rale3). 

AnriLXATIOV  OBBSB.  An  order  mode 
by  a  police  magistrate  or  justice  against 
the  reputed  father  of  a  br.stard  and  upon  the 
oath  of  the  mother  (being  an  unmarried 
woman)  as  to  the  btu»tard*s  paternity,  for 
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AFFTLlATlOTf  OBDSB— conttntied. 

the  payment  of  some  small  8um  weekly  for 
the  Dastard's  maintenance.  The  mother's 
oath  must  be  confirmed  in  some  material 
particular  under  the  Bastardy  Laws 
Amendment  Act,  1872  {Cole  v.  Manning, 
2  Q.  B.  Div.  611). 

APFnrrnr.  The  relaUonshlp  which 
marriage  occasions  between  the  husband 
and  tlie  blood  relations  of  the  wife,  and 
between  the  wife  and  the  blood  relations 
of  the  husband.  Thus,  Uiere  is  an  affinity 
between  the  wife  and  her  husband's  bro- 
ther, but  there  is  no  affinity  between  the- 
wife's  sister  and  the  husband's  brother,  or 
between  the  husband's  sister  and  the  wife's 
brother. 

ATVISMATIOH.  This  has  been  substi- 
tuted  for  an  oath  in  the  case  of  certain 
religionists  who  object,  on  grounds  of  con- 
science, to  take  an  oath — e.g,  in  the  case 
of  Quakers,  Separatists,  and  others ;  and, 
in  short,  any  person  objecting  to  be  sworn 
(or  being  an  Atheist)  may  make  a  solenm 
affirmation  instead  (33  &  S4  Vict  o.  49). 
See  title  Declabatiohs,  Statutoby. 

ATFIBlIATiyB,  FB007  07.  According 
to  the  maxim  et  inoumbit  probatto  qui  dieit, 
the  party  alleging  any  fact  must  proye 
same ;  and  in  the  application  of  this  rule 
it  makes  no  difference  whether  the  fact 
alleged  is  an  affirmatiye  fact  or  is  a  negatiye 
averment,  but  the  simple  tmyeree  of  an 
affirmation  need  not  be  proved. 

See  titles  Negativb  Atebhemt;  Onus 
Pbobandi. 

AF70BEST  (a/ore«tore.)  To  turn  ground 
into  a  forest  (Gowel).    When  forest  ground 
is  turned  from  forest  to  otlier  uses,  it  is 
said  to  become  disafforested.    Tomlius. 
See  title  Fobut. 

AF7SAT  (from  the  Fr.  effrayer,  to 
affright).  The  fighting  of  two  or  more  per- 
sons in  some  public  place  to  the  terror  of 
others ;  and  there  must  be  a  stroke  given  or 
offered,  otherwise  it  is  no  affray,  howsoever 
quarreUome  or  threatening  the  words  may 
be ;  and  the  fighting  must  also  be  in  public ; 
for  if  it  be  in  private,  it  is  no  affray,  but 
an  assault.  The  punishment  for  an  affray 
is  fine  or  imprisonment,  or  both. 
See  title  Duelling. 

ATFBEIOHTICZHT :  See  title  Fbeight. 

ATTEE-AOQUIRED  PBOPEBTT.  Pro- 
perty acquired  after  the  date  of  a  marriage 
settlement  is  called  by  this  name,  and 
would  (if  acquired  on  the  part  of  the  wife) 
fall  usually  within  the  scope  of  the  oove- 
nant  to  settle  such  property  that  is  con- 
tained in  nearly  all  such  settlements  (nee 
title  SnTLBMBMT  or  Pbbsonal  Estate). 


AVTJUt-AOQUIBXD    PBOFESTT— ron- 

tinued. 

Property  acouired  after  the  date  of  a  will 
is  also  callea  by  this  name,  or  by  the  name 
after-purcfuised  lande ;  and  since  the  New 
Wills  Act  (1  Vict.  c.  26)  it  is  comprised  in 
the  will  if  there  are  general  words  of  devise 
contained  therein,  but  prior  to  that  Act 
such  property  would  not  have  been  com- 
prised in  the  wilL 
See  title  Wills. 

AFTEB-FUBCEABSD  LiUTOS :  See  title 
Aeteb-Acquibed  Pbopbbtt. 

AGE.  Signifies  in  the  law  those  periods 
in  the  lives  of  persons  of  both  sexes,  which 
enable  them  to  do  certain  acts  which,  be- 
fore they  had  arrived  at  those  periods, 
they  were  prohibited  from  doing.  As  for 
example :  a  male  at  the  age  of  twelve 
years  may  take  the  oath  of  allegiance ;  at 
fourteen,  which  is  his  age  of  discretion, 
he  ma^  consent  to  marriage  or  choose  his 
guardian ;  and  at  twenty-one  he  may  alien 
his  lands,  goods,  and  cnattels.  A  female 
at  nine  years  of  age  is  dowable ;  at  twelve 
may  consent  to  marriage;  at  fourteen  is 
at  years  of  discretion,  and  may  choose  a 
gufiordian;  and  at  twenty-one  may  alien 
her  lands,  &o.  But  the  full  age  of  either 
male  or  female  is  twenty-one,  until  which 
time  tliey  are  considered  as  infants  (Co. 
Litt.  78 ;  Cowel).  The  age  of  twenty-one 
years  is  complete  on  the  first  moment  of 
the  last  day  next  before  the  twenty-first 
anniversary  of  the  birth. 
See  title  Day. 

AOEnT:  See  title  Pbincipal  and 
Aqemt. 

AOSHT  AHD  PATZEHT.  Are  terms 
denoting  respectively  the  doer  and  the 
sufferer  of  an  act  Their  principal  appli- 
cation is  in  criminal  law.  The  same  person 
who  is  the  doi^r  of  a  thing  may  also  be  the 
party  to  whom  it  is  done ;  as  when  a  woman 
endows  herself  of  part  of  her  husband's 
possessions,  this  being  the  act  of  herself 
to  herself  makes  her  agent  and  patient. 
Ck>.  Litt.  8, 138;  Oowel. 

AOSB  PVBLIOirS.  The  original  terri- 
tory of  the  Roman  state  was  called  the 
Ager  Romanus,  and  the  territory  afterwards 
acquired  by  conquest  was  called  the  Ager 
Publicus,  The  Ager  Romanus  belonged 
to  the  private  owners  thereof  (and  who 
were  the  governing  or  patrician  dass)  in 
full  ownerehip ;  the  A^r  Publicus  be- 
longed to  the  same  patrician  body,  but  as 
a  governing  body,  and  not  as  individuals ; 
it  was  therefore  held  by  them  upon  trust 
for  the  state  generally.  Grants  of  any 
portions  of  the  Ager  Publicus  were  grants 
of  possessory  interests  only,  and  were  in- 
capable of  being  acquired  by  usuoapio  or 
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AGSB  FUBIICUB— ooiUtmied. 
oiherwiBe  in  foil  dominium^  tot  the  donii- 
niom  always  remained  in  the  state.  The 
Ager  Bomanos  developed  into  the  adlwn 
ItaUcwn,  and  the  Ager  Publicns  into  the 
Bolum  Provineiale ;  and  in  Justinian's  time 
the  distinction  between  them  was  wholly 
aboliahed. 

See  title  Usuoafio. 

AOZE  BOXAVTO:  See  tlfle  Aosb  Pub> 

LECU8. 

AG0BA7ATBD    AiSAULT :    See   title 
Assault  ahd  Battsbt. 

AGOSAYATIOV  (XAITSB  OF).  In  the 
language  of  pleadings  signified  matter 
which  only  tended  to  increase  the  amount 
of  damage,  but  which  did  not  ooncem 
the  right  of  action  itself.  Thus,  in  an 
action  of  trespass  for  chasing  sheep,  by 
which  the  sheep  died,  the  dying  oi  the 
sheep  was  matter  of  aggravation  only,  and 
needed  not  to  be  alleged  by  the  plaintiff  in 
his  declaration  (Steph.  on  PL  270,  4th  ed.), 
and  under  the  present  rules  of  pleading 
such  matter  might  be  alleged  in  an  action 
which  was  injuria  rine  damno,  where  the 
plaintiff  denied  to  obtain  special  damage. 
See  title  Sfbcial  Daxaoe. 

AGOBSeATB  AHS  80LB :   See  tiUes 

COBPOBATION ;   GoBFOBATION  SoLB. 

%f  AGIST.  To  take  in  and  feed  the  catUe 
— fjT'stran'gen  for  reward ;  whence  agist- 
ment is  the  taking  in  and  feeding  of  such 
cattle;  and  an  agister  is  the  person  who 
does  it.  The  agister  has  no  lien  on  the 
cattle  be  takes  care  of,  unless  by  express 
agreement  {Jackeon  y.  Cummins^  5  Mee.  & 
W.  342).  He  is  nut  liable  to  re-deliver  the 
cattie ;  but  he  is  liable  for  cattie  straying 
through  an  open  gate  (Chitty  on  Contracts, 
8th  ed.  439). 

AOISmSHT :  See  titie  Aaiar. 

AOHATL  Sometimes  called  Adsnati, 
were  those  relations  of  a  person,  not  being 
of  course  etU  hseredes,  who  connected 
themselves  with  him  by  a  male  relation- 
ship all  through.  They  ranked  next  after 
the  sui  hxredee,  and  next  before  the  eo^ 
nati.  Justinian,  after  numerous  approxi- 
mations, eventually  entirely  abolished  all 
distinctions  between  agnati  and  eognati, 
so  tliat  agnati  and  eognati  indifferently 
were  the  next  of  kin  of  a  person,  or,  more 
properly  speaking,  his  nearest  relations. 
See  title  Nkxt  of  Kin. 

AOBEBKXHT :  See  title  Gontbact. 

AOBIOVLTinEtAL  OOHTRAGTB :  See  titie 

AttUCULTUBAL  H0U>INGS  AOT,  1875. 

AGBIOULTUaAL  7IZTUSS8:  See  titie 

FlXTUBBS. 


AGBIdrLTUBAL  HOLDDrOf  ACT, 
1875.  Is  the  sUt  38  A  99  Vict  a  92,  and 
its  object  was  to  secure  (with  a  due  re- 
gard to  the  interests  of  landlords)  com- 
pensation to  agricultural  and  pastoral 
tenants  for  their  unexhausted  improve- 
ments.  The  Act  applies  to  all  such 
tenancies  created  after  the  passing  of  the 
Act  unless  and  to  the  extent  that  it  is  ex- 
cluded. The  Act  has  also  substituted 
twelve  calendar  months'  notice  to  quit  in 
lieu  of  six  months'  notice  in  these  classes 
of  tenancies.  The  Act  has  al«o  materially 
modified  the  law  of  fixtures  generally  in 
all  classes  of  tenancies,  making  removable 
fixtures  the  propertv  of  the  tenant  even 
while  they  are  afllxed,  but  giving  the  land- 
lord an  option  of  pre-emption  at  the  end  of 
the  tenancy. 

See  titles  Gomfbhsatiom  ;  Fixtcbb; 

TnXAGB. 

AIDXB.  This  word  is  commonly  used 
in  two  senses.  1st,  by  itself,  when  it  signi- 
fies an  abettor:  See  titie  Aidebs  and 
Abettobs.^  2ndly,  in  conjunction  with  tlie 
word  'verdict.  An>BB  bt  Ybbdiot  means 
curing  by  verdict.  The  phrase  is  used  in 
reference  to  faults  or  omissions  in  plead- 
ing. Some  faults,  errors,  or  omiasions  in 
pleading  are  aided  or  cured  by  the  adverse 
party  taking  no  notice  of  them,  or  pleading 
over,  as  it  is  termed,  instead  of  demurring. 
Others,  however,  are  of  so  serious  a  cha- 
racter  that  even  after  the  party  has  ob- 
tained the  verdict  of  a  jury  in  his  favour, 
the  Court,  on  being  applied  to,  will  stay  or 
arrest  the  judgment,  upon  the  ground  that 
the  error  is  of  so  important  a  nature  as  to 
vitiate  the  proceedings.     Thus,  where  a 

Elaintiff  brought  an  action  on  the  case  as 
eing  entitied  to  the  reversion  of  a  certain 
^ard  or  wall  to  which  the  plaintiff  alleged 
in  his  declaration  a  certain  injury  to  have 
been  committed,  but  omitted  to  allege  that 
the  reversion  was  prejudiced,  or  to  shew 
any  grievance  wliich,  in  its  nature,  would 
necessarily  prejudice  the  reversion,  the 
Court  arrested  the  judgment  after  a  verdict 
had  been  given  in  &vour  of  the  plaintiff; 
for  in  this  case  the  gist  of  the  action  was 
the  injury  to  the  reversion,  and  the  phiiu- 
tiff  in  his  declaration  had  in  fact  not 
shewn  any  such  injury  to  exist  When, 
however,  it  may  be  reasonably  presumed, 
that  is,  presumed  consistently  with  the 
general  tenor  of  the  pleadings,  that  the 
defect  was  supplied  or  taken  into  conside- 
ration by  the  jury  previouslv  to  giving 
their  venlict,  in  such  cases  the  error,  de- 
fect, or  omission  cannot  be  made  a  ground 
of  objection,  and  is  thence  said  to  be  cured 
by  the  verdict  The  principle  of  aider  by 
verdict  is  thus  stated  by  llr.  Serjeant 
Williams:  "Where  there  is  any  defect^ 
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AIDES — continued, 

imperfection,  or  omission  in  any  pleadings, 
'wliother  in  subtstance  or  form,  wliich  would 
have  been  a  fatal  objection  upon  demurrer, 
yet  if  the  issue  joined  be  such  as  neces- 
sarily required  on  the  trial  proof  of  the 
facts  so  defectively  or  imperfectly  stated 
or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  judge  would 
direct  tlie  jury  to  give,  or  the  jury  would 
have  given,  the  verdict,  such  defect,  im- 
perfection, or  omission,  is  cured  by  the 
verdict/*  See  Stennel  v.  Hogg,  1  Wms. 
Saund.  (ed.  1871),  p.  260;  Bushion  v.  As- 
pinall,  Doug.  679;  1  8m.  L.  0.  614. 

AIDEB  BT  YESDICfl :  See  title  Aider. 

AIDEB8  AND  ABETT0B8.  These  are 
persons  who  either  actually  or  construc- 
tively are  present  at  the  commission  of  an 
offence,  aiding  and  abetting  or  counselling 
and  procuring  the  same  to  be  done ;  they 
are  principals  in  the  second  degree.  Tlie 
aider  and  abettor  of  high  treason  is  a 
principal  in  the  first  degree,  propter  otJium 
delicti  (3  Inst.  138)  :  the  aider  and  abettor 
of  a  misdemeanor  is  also  a  principal  in 
the  first  degree,  but  for  a  very  different 
rcamn,  namely,  the  maxim  de  minimis 
turn  curat  lex.  Consequently,  aiders  and 
abettors  tliat  are  principals  in  the  second 
degree  are  only  found  in  the  case  of 
felonies,  whether  at  common  law  or  under 
any  statute.  The  aider  and  abettor  must 
participate  in  the  felony,  in  the  sense  of 
acting  in  concert  with  those  committing 
it ;  for  although  he  be  present,  yet  if  he 
do  not  participate,  but  remains  merely 
passive,  he  is  not  an  abettor  (1  Hale,  439). 
Moreover,  the  participation  must  be  with 
a  felonious  intent,  and  not  in  ignorance  of 
the  nature  of  the  act.  1  Hale,  446. 
See  also  title  Accessabt. 

AIDS.  Grants  of  money  to  the  sovereign 
in  support,  t.e.,  aid,  of  his  person  and  go- 
vernment. They  were  of  two  kinds,  either 
(1)  feudal,  of  which  there  were  three 
sub- varieties,  or  (2)  parliamentary,  b^ing 
tenths,  fifteenths,  &o. 

See  title  Taxation,  Histobt  of. 

AIB:  See   title  Easements;   sub-title 

AlB. 

ALDERXAH.  This  word  was  of  very 
frequent  occurrence  among  the  Anglo- 
Saxons.  According  to  Spelman,  all  princes 
and  rulers  of  provinces,  all  earls  and 
barons,  were  designated  aldermen  in  a 
general  sense ;  and  in  that  sense  aldermen 
were  ex  officio  members  of  the  Witenage- 
mote  or  House  of  Parliament,  and  had  a  seat 
in  the  shiregemote  along  with  the  bishops ; 
but  the  wora  was  applied  more  particularly 
to  certain  chief  officers,  e.g.,  **the  alder- 
man of  all  Enghuid/'  whoever  that  officer 


ALDVBMAE— continued. 

was.  In  modern  times,  and  for  many  ages 
past,  the  word  is  used  to  denote  certain 
officers  in  municipal  corporations  who  are 
a  kind  of  asst  s^ors  to  the  chief  magistrate. 
See  title  Municipal  Corfobations. 

ALE  AHD  BEER  HOUSES.  Every  inn 
is  not  an  ale-house,  nor  is  every  ule-house 
an  inn ;  but  if  an  inn  uses  common  selling 
of  ale,  it  is  then  al80  an  alehouse ;  and  if 
an  ale-house  lodges  and  entertains  travel- 
lers, it  is  then  also  an  inn.  Numerous 
statutes  have  been  passed  from  time  to 
time  for  the  liceni!>ing  and  regulation  of 
ale-houses,  the  latest  of  which  are  the 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 
and  the  Act  of  1874,  amending  same. 
See  title  Licensing  Acts. 

ALIA  EHOBMIA  (other  vfrongs,)  De- 
clarations in  the  action  of  trespssa,  after 
stating  or  alleging  the  specific  wrongs  or 
injuries  complaineid  of,  usually  concluded 
with  the  general  words,  **  and  other  wrongs 
to  the  plaintiff  then  did,  &c.  ;'*  and  this 
conclubion  was  frequently  called  in  the 
language  of  pleading,  the  allegation  of 
alia  enormia,  1  Ch.  on  PI.  397 ;  Sowden 
V.  Goodrich ;  Peake,  46,  per  Kenyon. 

ALIAS  WBIT.  This  was  a  second  writ 
issued  after  a  former  one  had  proved  in- 
effectual. If  the  alias  also  failed,  a  third 
writ  might  have  been  sued  out,  which  was 
called  Apluries.  These  writs  derived  their 
respective  names  from  the  words  occurring 
in  their  respective  forms,  viz.,  ^*  Sicut  alias 
prxcipimuSf**  *^  Sicut  pluries  prxdpimus,* 
Both  forms  of  writ  were  aljolished  by  the 
0.  L.  P.  Act,  1852,  s.  10,  and  tiie  same 
statute  in  its  9th  section  enacted  that  the 

Slaintiff  in  any  action  might,  at  any  time 
uring  six  months  from  the  issuing  of  the 
original  writ  of  summons,  issue  one  or 
more  concurrent  writ  or  writs.  And  now 
under  the  Judicature  Acts,  1873-77,  at  the 
time  of  issuing  the  original  writ,  or  within 
twelve  months  thereafter,  the  plaintiff  may 
issue  one  or  more  concurrent  writ  or  writs 
{i.e.,  copies  of  the  original  writ,  even  the 
date  being  the  same)  with  a  seal  containing 
the  word  "  concurrent "  impressed  on  each 
copy.  A  writ  for  service  within  the  juris- 
diction may  be  issued  concurrently  with 
one  for  service  out  of  the  jurisdiction,  and 
vice  versd  (Order  vi.,  rule  2).  The  con- 
current writ  is  in  force  only  so  long  as  the 
original  is  in  force,  but  may  bo  renewed 
like  the  original  writ. 

AUBI  (eUeuihere).  This  word  signifies 
that  mode  of  defence  in  a  criminal  prose- 
cution which  the  accused  party  resorts  to 
in  order  to  prove  that  he  could  not  have 
committed  the  crime  with  which  he  is 
charged,  because  he  was  in  a  different 
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plare  at  the  time  of  the  alleged  oommis- 
rion.  As  a  true  alibi  is  coDclosiTe  proof  of 
innooenoe,  guilty  parties  frequently  set  up 
fiedseones  in  answer  to  criminal  charges; 
Gonseanently  the  defence  mnst  be  strictly 
proTeo.  A  false  alibi  is  easily  proved  u 
the  witnesses  are  cross-examined  ontof  the 
hearing  of  each  other. 

AUEV;   See  titles  Allwiancb;    Na« 

TCSALIZATIOH. 

AUBH  AXI.  Is  the  subject  of  a  foreign 
conntry  with  which  this  kingdom  is  at 
pfaoe ;  and  he  becomes  an  alien  ennemi, 
when  this  kingdom  goes  to  war  with  his 
country.  The  war  suspends  his  civil 
rights,  but  they  revive  on  the  return  of 
peace.  The  plea  of  aUen  ermemi  used  to 
be  a  complete  stay  of  his  action ;  and 
notwithstanding  the  prevalence  of  com- 
merce over  war  in  modem  times,  and  not- 
withstanding also  the  Naturalization  Act, 
1870,  the  plea  would  probably  still  be  an 
effective  stay,  nntil  the  restoration  of  peace. 
But  the  plea  is  odious  to  the  Court 

AUXV  SnrSMI ;  See  title  Alien  Ami. 

ALIEH  FBI0SIE8.  These  were  cells 
of  ndtgions  persons  in  England  belonging 
to  foreign  monasteries.  Most  of  them  were 
dissolved  by  Act  of  Parliament  in  the  reig^ 
of  Uonry  IV.,  and  some  were  converted 
into  domestic  priories. 

ALmATIOV.     This  is  the  power  of 
the  owner  or  tenant  to  dispose  of  hid  inte- 
rest in  real  or  personal  propertv.    With 
reference  to  personal  property,  the  power 
appears  to  have  always  existed,  subject 
only  to  c<^rtain  difficulties  in  the  mode  of 
the  tdienation ;  but  with  reference  to  real 
property,  the  power  waa  only  slowly  and 
gradually  aequiied.    For, 
L  Afl  to  Voluntary  Alienation. — 
Originally    no  estate  of  freehold  was 
aliensStle  by  the  tenant  without  the  con- 
sent of  the  lord  of  whom  he  held ;  and  in 
fact  all  estates  in  land  were  at  first  only 
Ufe  estates.    {See  title  Estate).    By  the 
time  of  Henry  II.,  however,  the  power  of 
alienation  was  permitted    to  the  tenant 
over  lands  acquired  by  purobase,  to  the 
extent  of  defeating  his  heirs  of  their  suc- 
cession (1  Reeve's  Hist.  E.  L.  223).  or  of 
part  thereof  (1.  o.  105).    Gifts  in  ft«nk- 
marriage  and  in  ftankalmoign  (see  these 
titles)  were  the  earliest  of  these  partial 
modes  of  alienation.    SMn/eudation  was 
the  other  mode  of  alienation,  which  was 
most  common  (see  that  title) ;  and  as  the 
heir  of  the  subinfeudor  became  entitled  to 
the  rent  or  services  in  lien  of  the  land, 
that  equivalent  (being  most  probably  a 
substantial  equivalent)  may  have  hastened 
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the  development  of  the  ancestor's  power 
over  the  expectant  iuteresta  of  his  heir. 
For,  at  any  rate,  as  early  as  the  reign  of 
Henry  III.,  the  power  of  the  ancestor  to 
destroy  the  expectation  of  his  heirs, 
whether  collateral  or  lineal,  was  becume 
iJbsolute. 

The  process  of  subinfeudation  infringed 
also  on  the  right  of  the  lord,  rendering  it 
more  precarious  and  also  more  difficult  to 
levy  the  services  to  which  he  was  entitled 
as  landlord  in  chief;  and  accordingly  it 
was  attempted  by  statute  (ICagna  Cliarta, 
ch.  32)  to  check  the  practice  of  subinfeu- 
dation.    But  the  practice  was  not  effec- 
tually checked  by  that  enactment ;  and  a 
new  mode  of  gnni  also  about  that  time 
came  into  use,  being  to  a  man  and  his 
heirs,  or  to  wkomaoever  he  might  aeeign  the 
{anci,— words  which    expresslv   conferred 
upon  the  tenant  a  power  of  alienation 
(Mad.  Form.  Angl.  Prel.  Diss.  p.  5).    In 
consequence  of  vm  last-mentioned  mode 
of  grant,  and  the  power  of  allenutiun  which 
it  carried  with  it,  the  lord  was  btill  more 
prejudiced  in  his  interests,  and  in  parti* 
cular  in  his  reversion,  or  right  to  resume 
the  landd  upon  the  determination  of  t)io 
idsue  of  his  grantee.    This  change  to  the 
disadvantage  of  the  lord  is  commonly  as- 
signed to  the  feebleness  and  distractions 
of  the  reign  of  Henry  III.,  and  it  is  said 
to  have  also  been  fostered  by  the  crusading 
spirit  of  the  age. 

At  length  it  was  enacted  by  the  statute 
Quia  Emptoree,  18  Edw.  1  (or  Statute  of 
Westminster  the  Third),  c.  1,  that  every 
freeman  might,  without  his  lord's  consent, 
sell  his  entire  lands,  or  any  portion  thereof, 
the  purchaser  to  hold  the  lands  of  the  same 
chief  lord  that  his  vendor  previously  hidd. 
In  this  manner  alienation  by  deed  inter 
vivoe  became  complete. 

The  power  of  alienation  by  will  grew  up 
later.  Putting  on  one  side  certain  limited 
customary  powers  of  devise,  lands  could 
not  originally  be  devised  by  will  at  all, 
excepting  in  an  indirect  and  circuitous 
manner.  The  method  resorted  to  was  to 
convey  the  lands  by  deed  inter  vivos  to 
some  third  person  to  hold  the  same  to  such 
uses  as  the  person  conveying  should  men- 
tion in  his  wiU.  This  process  was  checked 
for  the  future  bv  the  statute  27  Hen.  8, 
c  10  (Statute  of  Uses) ;  but  the  process 
having  been  long  in  use,  the  power  of  tes- 
tamentary disposition  over  lands  could  not 
be  witliheld  altogether,  and  accordingly 
it  was  partially  restored  by  the  stut. 
32  Hen.  8,  c  1,  which  enabled  a  tenant  to 
dispose  of  the  entirety  of  his  socage 
tenurea  and  two-third  parts  of  his  knight 
service  tenures;  and  the  Act  12  CSar.  2, 
0,  24,  having  converted  all  knight  service 
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into  socage  tenureB,  the  power  of  aliena- 
tion by  will  was,  by  a  side  wind,  made 
absolute. 
II.  As  to  Involnntary  Alienation — 
Originally  lands  were  not  liable  to  be 
taken  in  payment  of  debts,  but  subse- 
quently to  the  reign  of  Henry  III.,  when 
estates  of  inheritance  first  became  general, 
the  liability  has  been  gradually  imposed 
by  statute.  For,  (A.),  During  the  hfe  of 
tlie  debtor.— By  statute  13  Edw.  1,  o.  18, 
one  moiety  of  his  legal  fee  simple  lands 
became  liable  upon  judgment  debts  by 
means  of  the  writ  of  elegit,  and  by  the 
Statute  of  Frauds  (29  Cur.  2,  c  3,  s.  10), 
one  moiety  of  his  equitable  fee  simple  lands 
became  also  liable  in  like  manner.  Then 
by  statute  1  &  2  Vict.  c.  110,  the  entirety 
of  ^e  fee  simple  lands,  whether  legal  or 
equitable,  of  the  dubtor  were  rendered 
liable  upon  judgment  (See  title  Judg- 
ment Debts.^  And  (B.),  After  the  de- 
cease of  the  debtor. — His  legal  fee  simple 
lands  were  liable  if  and  so  Far  as  he  had 
either  cluu^ed  them  with  the  payment  of 
his  debts  or  specially  bound  his  heir  with 
such  payment ;  and  by  the  stat.  of  Fraudu- 
lent Devises  (3  Will.  &  Mary,  c.  14),  the 
word  heir  was  extended  so  as  to  include 
devisee  of  the  lands.  Also,  by  the  Statute 
of  Frauds  (29  Gar.  2,  c.  Si  his  equitable 
fee  simple  lands  were  maae  liable  to  the 
same  extent  as  if  they  had  been  legal :  and 
finally  by  3  &  4  Will.  4,  o.  104,  all  his 
lands  (whether  legal  or  equitable  or  of 
whatever  tenure)  were  rendered  liable  for 
his  debts  of  all  kinds. 

An  estate  tail,  although  of  inheritance, 
is  not  liable  for  debts  after  the  decease  of 
the  debtor ;  but  it  is  liable  during  his  life 
in  case  of  his  bankruptcy,  and  also  upon  a 
judgment  duly  executed  against  him,  in 
either  case  to  the  same  extent  that  he  (the 
debtor)  himself  could,  without  the  assist- 
ance of  any  other  person,  alienate  the 
same.  See  Bankruptcy  Act,  1869,  s.  25, 
and  1  &  2  Vict  c  110,  ss.  13,  18. 

AUXNI JTTSI8 :  See  title  Sui  Juris. 

ALXKOHT  (alimonia),  Tliat  allowance 
which  is  made  to  a  woman  for  her  support 
out  of  her  husband's  estate  when  she  is 
under  the  necessity  of  living  apart  from 
him.  This  provision  is  allowed  the  wife 
during  the  pendency  of  a  suit  for  divorce 
or  judicial  separation  between  her  and 
her  husband,  as  well  to  provide  the  wife 
with  the  means  to  obtain  justice  as  for  her 
ordinary  subsistence.  When  there  has 
been  a  sentence  of  divorce,  on  the  gpY)und 
of  the  adultery  and  cruelty  of  the  husband, 
the  allowance  for  alimony  becomes  a  per- 
manent allowance,  and  is  continued  during 
tlie  period  of  their  separation.     Upon  an 
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application  for  alimony,  the  Court  requires 
on  the  part  of  the  husband  a  statement 
both  of  his  casual  and  of  his  certain 
income  to  be  set  forth.  See  HaketciU  v. 
HaketoiU,  30  L.  J.  (M.  &  P.)  254 ;  Marget- 
aon  V.  MargeUon,  36  L.  J.  (M.  &  P.)  80. 
The  wife,  although  the  guilty  pnrty,  has 
been  allowed  alimony,  or  a  provision  by 
way  of  alimony,  subject  to  conditions.  See 
Browne's  Divorce  Practice,  2nd  ed.  144- 
146. 

ALIXn)  E8T  P088IDXBE.  Tiie  maxim 
cUiud  est  posHdere,  aliud  in  possessione  esse, 
is  a  maxim  rather  of  the  Roman  than  of 
the  English  Law,  and  denotes  the  distinc- 
tion between,  on  the  one  hand,  possessio 
civilis  (which  is  the  foundation  of  domi- 
nium when  it  matures  by  usttcapio),  and 
on  the  other  hand  possessio  fuUurcdis, 
which  is  mere  naked  detention. 

See  titles  Adybrsb  Possession;  Pos- 

SBflSIO  OlVILIS  ;   USUOAPIO. 

AILEGAV8    BUAM    TUBPITUDIMEJC. 

The  maxim  aUegans  suam  turpitudinem 
non  est  audiendus  means  that  a  person  is 
not  to  be  listened  to  as  a  plaintiff  in  a 
Court  of  Justice  when  his  statement  of 
claim  is  based  in  whole  or  in  part  upon 
his  own  unclean  conduct  or  turpitude.  It 
is  a  variety  of  the  maxim  of  equity,  that 
he  who  comes  into  equity  must  come  with 
dean  hands.  Considerations  of  public 
policy  sometimes  override  the  maxim. 
See  title  Fraud. 

ALLTOTAIfCE.  Otherwise  called  {t- 
geance,  is  the  obligation  or  tie  existing 
t)etween  the  sovereign  and  the  subjects  of 
any  given  state,  and  mav  be  described  as 
the  lawful  and  faithful  obedience  and  duty 
which  the  subjects  of  every  state  owe  to 
the  head  of  that  state  in  return  for  the 
protection  which  the  state  affords  to  them. 
The  learning  on  this  subject  will  be  found 
in  Calvin* $  Case  (Calvin  v.  Smith,  7  Rep. 
1),  6  Jac.  1,  and  in  the  notes  to  that  case 
in  Broom's  Const.  Law.  It  is  there  said 
that  allegiance  ib  of  four  kinds,  namely : — 
(1.)  Natural   allegiance  —  that  which 

arises  by  nature  and  birth ; 
(2.)  Acquired    allegiance — ^that   arising 
through   some    circumstance    or 
act  other  than  birth,  e.g.,  by  deni- 
zation or  naturalization ; 
(3.)  Local  allegiance — ^that  aribing  fh>m 
residence  simply  within  the  coun- 
try, for  however  short  a  time ;  and 
(4.)  Legal  allegiance— that  arising  from 
oath  taken  usually  at  the  toum 
or  leet ;  for  by  the  Common  Law 
the  oath  of  allegiance  might  be 
tendered  to  eveij  one  upon  at- 
taining the  age  of  twelve  years. 
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In  C(Uvm*$  Case  the  point  decided  was, 
tliat  Calvin,  althonKh  born  in  Scotland 
after  the  union  of  the  Crowns  of  Scotland 
and  England  in  the  person  of  James  I.  in 
1603,  was  nevertheless  a  subject  of  the 
king  of  England,  and  as  such  capable  of 
holding  or  of  acquiring  by  descent  Isolds 
in  England,  this  decision  involving  the 
further  more  general  principle  that  alle- 
giance to  a  sovereign  is  personal  and  not 
territoiial,  and  that  the  maxim,  quando  duo 
jura  (itno  duo  regno)  coneurrnnt  in  und 
peraond,  xi^um  eat  a^n  enent  in  diverns 
was  inapplicable.  That  maxim  does,  how- 
ever, apply  in  determining  to  what  Zatra 
a  person  is  to  be  subject 

Until  1870  it  was  a  rule  of  the  English 
law  that  no  one  could  lay  aside  an  alle- 
giance which  he  had  once  acquired  {nemo 
potest  exuere  patriam  auam)  whence  arose 
the  difficulty  of  a  "  doMe  alleeiance  "  as 
it  was  called,  with  conflicting  duties  ;  but 
by  the  Naturalization  Act,  1870,  this  rule 
has  been  abandoned. 

Under  the  stat.  11  Hen.  7.  c.  1,  alle- 
giance to  the  king  de  facto,  i.e.,  for  the 
time  being  in  actual  possession  of  the 
Crown,  whether  or  not  he  be  dejure  also, 
is  an  effectual  protection  to  the  subject 
agaimtt  all  forfeitures  on  the  ground  of 
disloyaltv  or  treason. 

Acoordine  to  the  law  of  England,  and 
also  that  of  America,  locality  of  birth  de- 
termines the  primary  allegiance, — a  prin- 
ciple   which   is    still   adhered  to  in   the 
Natural i2ation  Act,  1870;  but  according 
to  the  laws  of  most  continental  countries, 
the  parentage  of  the  parties  determines 
their  primary  allegiance.    However,  by  a 
series  of  statutes  special  provision  has  been 
made  for  the  following  classes  of  persons 
bom  abroad,  all  of  whom  are  to  be  esteemed 
natural-bom  subjects,  namely — 
(1.)  Children  inheritors  of  British  par- 
ents, not  merely  for  the  purposes 
of  inheritance  (25  Edw.  S,  si  2), 
but  for  all  other  purposes  also 
(Doe  d.  Duroure  v.  Jones,  4  T.  K. 
308 ;  7  Anne,  o.  5 ;  and  10  Anne, 
c  5): 
(2.)  Children  of  British  fathers  (4  Geo. 

2.  c.  21) ; 
(3.)  Grandchildren,  being  the  children 
of  such  latter  children  ( 13  Geo.  3, 
o.  21);  and 
(4.)  Children  of  British  mothers  (7  &  8 
Vict  c.  66),  but  apparently  only 
as  to  the  estates  in  England  (real 
or  personal)  of  such  mothers.^ 
Aliens  becoming  permanently  subjects 
of  another  country  may  become  so  either 
by  denization  in  virtue  of  the  king's  letters 
patent,  or  by  naturalization  in  virtue  of  a 
particular  Act  of  the  Legishiture,  or  in 
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virtue  of  proceedings  taken  in  pursuance 
of  the  general  Act  or  Acts. 

.  See  titles  Denizen;  Naturalization. 

AILOCATUB  (it  is  aUowed).  After  an 
attorney's  bill  has  been  examined  or  taxed 
by  one  of  the  masters,  and  the  items  which 
he  disallows  have  been  deducted,  the  re- 
maining sum,  certified  by  the  master  to  bo 
the  proper  amount  to  be  allowed,  is  termed 
the  a/2oea<ttr.  The  a22oea<«r  is  conclusive 
as  to  the  amount  of  costs.  6  &  7  Vict 
c.  73,  s.  43 ;  23  &  24  Vict  c.  127. 

ALLODIAL  LAHD.  Land  not  held  ot 
any  lord  or  superior,  in  which,  therefore, 
the  tenant  has  an  absolute  property  and 
not  an  estate  merely.  The  lands  of  the 
Anglo-Saxons  were  allod,  but  under  the 
oath  taken  at  Salisbury  in  1087,  all  the 
lands  in  England  became  feudal.  t.e.,  held 
of  some  superior  lord,  and  for  an  estete 
only. 

See  titles  Feudal  System;  Ten  use 
OF  Land,  Hibtobt  op. 

ALLOTMENT.  Under  the  Acts  for  the 
inclosure  of  commons  and  waste  lands,  of 
which  the  principal  Act  is  41  Geo.  3,  c.  109, 
the  commissioners  by  their  award  make 
allotments  of  tlie  common  or  waste  to 
persons  diversely  interested ;  e.g.,  to  the 
lord  of  the  manor  in  respect  of  his  demesne 
lands,  and  also  in  respect  of  his  lordship, 
to  a  rector  (or  to  the  lay  impropriator  and 
vicar)  in  lieu  of  tithes,  and  to  commoners 
ill  respect  of  their  lands  entitled  to  common, 
and  usually  in  lieu  of  such  right  of  com- 
mon. The  land  allotted  is  of  freehold 
tenure,  unless  the  award  specifies  a  differ- 
ent tenure.  Awards  are  to  be  enrolled  in 
one  of  the  Courte  ut  Westminster,  or  with 
the  clerk  of  the  peace  for  the  county,  and 
some  are  deposited  in  the  parish  church. 
The  award,  once  made,  is  conclusive  tliat 
all  the  provisions  of  the  stet  41  Geo.  3, 
0. 109,  have  been  complied  with.  A  copy 
of,  or  extract  from,  the  award,  signed  by 
the  clerk  of  the  peace  or  his  deputy,  is 
evidence. 

See  titles  Inclosubb  ;  Waste  Lahds. 

ALLOTMENT,  LETTER  OP.  Is  the 
notice  received  bv  an  applicant  for  shaies 
in  a  company,  informing  him  of  the  numbtT 
of  shares  allotted  to  him.  Such  a  notice 
(either  in  writing  or  verbal)  is  necessary 
before  the  applicant  is  bound  (Ounn*s  Case, 
L.  B.  3  Ch.  App.  40).  The  letter  of  allot- 
ment requires  a  penny  stamp  (33  &  34  Vict, 
c.  97) ;  of  course,  when  not  in  writing,  it 
can  bear  no  stamp,  and  it  is  then  not  a 
letter,  but  a  notice  of  allotment  simply. 

ALLOTMENT  NOTE.  Is  a  writing  exe- 
cuted by  a  seaman  in  the  form  sanctioned 
by  the  Board  of  Tiade,  and  purports  to 
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entitle  the  person  therein  mentioned  (bein<^ 
the  wife,  father  or  mother,  child  or  grant )- 
child,  or  brother  or  sister  of  the  seaman) 
to  the  proportion  of  the  seaman's  wages 
thereby  allotted.  The  amount  is  recover- 
able in  the  county  court :  Maude  and  Pol- 
lock's Merchant  Shipping,  3rd  ed.  165- 
1G6. 

AIL0WAHCE8  AND   DEDTICTI0K8.— 

In  rating  such  properties  as  mining  and 
manufacturing  properties,  the  fabric  and 
the  machinery  being  liable  to  deterioration 
by  constant  wear  and  tear,  and  requiring 
to  be  periodically  repaired,  and  even  re- 
placed or  renewed,  and  tlie  mineral  bed 
ever  becoming  more  and  more  exhausted, 
it  is  a  principle  or  rule  of  the  Rating  Acts 
to  mitke  certain  allowances  and  deductions 
from  the  grops  Assessable  rental.  Thus, 
allowances  and  deductions  have  been  al- 
lowed to  be  made  on  account  of  the  costs  of 
working  and  management,  the  averoge 
probable  cost  of  repairs  of  machinery,  &o., 
the  cost  of  insuiance  of  the  machinery, 
&c.,  and  even  in  respect  of  interest  upon 
the  capital  sunk  in  the  mine.  And  the 
nmount  (after  such  deductions  and  allow- 
ances) which  a  yearly  tenant  would  pay 
ns  a  reasonable  rent  likely  to  yield  him  a 
fair  profit  is  then  made  the  basis  of  the 
assessment. 

See    titles    Hypothetical    Yearly 
Tenancy;  PoubBate. 

ALLUYIO.  This  is  defined  to  be  a  latent 
increase  Oc^tem  incrementum),  whereby 
something  goes  on  adding  itself,  but  it  is 
impossible  to  say  how  much  at  any  one 
moment  is  added.  It  is  one  of  the  natural 
modes  of  acquisition  whereby  property 
accructh  to  one  who  is  already  the  owner 
of  tlie  principal  thing  to  which  the  accrual 
attaches  itself.  Acquisition  by  alluvio 
arises  chiefly  in  the  case  of  lands  a' 1  joining 
to  rivers  or  to  the  sea ;  where  the  river  or 
the  sea  encroaches  suddenly  and  vibihly,  or 
retires  suddenly  or  visibly,  that  is  no  case 
of  alluvio ;  but  the  ownerehip  remains  as 
before,  the  aspect  of  the  property  only  being 
changed. 

See  title  Accessio. 

ALMANACK.  The  almanack  annexed 
to  the  Book  of  Common  Prayer,  subject  to 
the  alterations  made  in  the  calendar  by  the 
24  Geo.  2,  c.  23,  is  taken  judicial  notice  of 
by  the  Courts  of  Justice  (^Brough  v.  Ferkins, 
6  Mod.  81).  And  the  Court  will  generally, 
to  refresh  its  memory,  refer  to  any  almanack 
of  received  credit  {Vage  v.  Faucet ,  Cro. 
Eliz.  227). 

ALKB.  Used  to  signify  and  inclnde  not 
only  charity  in  the  sense  of  relief  to  the 
body  of  the  poor,  but  also  charity  in  the 


AIMB—contin  urd. 
sense  of  saying  masses  for  the  repose  of  the 
souls  of  the  deceased ;  wherefore  a  gift  of 
lands  in  frankalmoign  included  both  these 
dutiea  or  supposed  duties.  Masses  are  now 
held  to  be  superstitious  in  law,  and  to  bo 
void  on  that  account :  {See  title  Supersti- 
tious Uses)  ;  and  charity  is  now  regulated 
by  statute  in  most  cases  {See  title  Poor). 
And  as  a  consecjuence,  gifts  in  frankal- 
moign have  practically  wholly  ceased ;  but 
there  are  still  certain  alms  distributed  as  a 
matter  of  law  (e.^.,  by  the  Queen  through 
her  almoner,  or  by  municipal  bodies  as 
trustees  of  some  private  foundation);  and 
scholarships  at  the  colleges  in  the  two  uni- 
versities are  really  alms  in  their  origin, 
although  they  are  now  in  fact  prizes  com- 
peted for  by  every  one;  also,  alms  or 
private  charity  is  frequently  indulged  in 
towards  beggars,  although  the  law  forbids 
begging  in  the  public  streets. 

/See  titles  Ch A kity;  Fkankalmoign. 

ALNAOE  DUTIES.  These  were  duties 
payable  on  woollen  cloths  at  so  much  per 
ell  (Fr.  autne)\  and  the  officer  whose 
business  it  was  to  examine  into  the  assize 
of  woollen  cloths  was  called  the  alnager. 
All  such  duties  were  abolished  by  11  &  12 
Will.  3,  c.  20,  s.  2. 

See  also  title  Taxation,  History  of. 

ALTASAOS  (altaragium).  Tliis  word 
used  to  include  not  only  the  offerings  made 
upon  the  altar,  but  also  all  the  profit 
which  accrued  to  the  priest  by  reason  of 
the  altar.  When  the  altarage  in  part  or 
in  the  whole  was  allotted  to  the  vicar  or 
chaplain,  it  meant  only  the  customary  and 
voluntary  offerings  at  the  altar  for  some 
divine  office  or  service  of  the  priest,  and 
not  any  share  of  the  standing  tithes, 
whether  predial  or  mixed.  In  the  case  of 
Franklyn  v.  The  Matter  and  Bretfiren  of 
St.  Cross,  1721  (Bumb.  78).  it  was  decreed 
that  where  aUaragium  was  mentioned  in  old 
endowments,  and  supported  by  usage,  it 
would  extend  to  small  tithes,  biit  not  other- 
wise. See  also  Spelm.  Glosr.  28;  Cit). 
Eliz.  578. 

ALTEBATI0N8  IN  WJillTEN  INSTBIT- 
MENTB.    Tiie  effect  of  such  alterations 
in  a  deed  {Pigoet  Case,  11  Rep.  26  b).  bOl 
of  exchange  {Matter  Y.MUlerj  4  T.  R.  320), 
or  oromiMory  note  {Warrington  v.  Early 
2  E.  &  B.  763)  is  this— 
(1.)  If  the  alteration  is  material, — ^then 
whether  (a)  it  is  made  by  a  party 
or  (b)  it  is  made  by  a  stranger, 
the  alteration  vitiates  the  instru- 
ment; and 
(2.)  If  the  alteration   is  immaterial, — 
then  if  (a)  it  is  made  by  a  party, 
the   alteration    vitiates    the    iii- 
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strument  Semble,  Aldous  v. 
Comtoell  (Law  Bep.  S  Q.  B.  573) 
most  be  distingaiahed,  aa  the  case 
of  an  immaterial  alteration  by 
some  unknoum  per$on ; 
Bnt  if  (b)  it  is  made  by  a  stranger,  the 
alteration  has  no  elSbot  at  all  in 
vitiating  the  instrument. 

ALTESITATIYX  OBLIGATIONS.  With 
reference  to  these  obligations,  Lord  Coke 
has  said  that  in  case  an  election  be  given 
of  two  several  things,  always  he  who  is 
the  first  agent  sh^  have  the  election 
(Go.  Litt  145  a).  And  it  has  been  laid 
down  as  a  general  rule  that  the  person 
who  has  to  perform  one  of  two  things  in 
the  alternative  has  the  right  to  elect  (Lay- 
ton  V.  Pearee,  1  Doug.  15).  The  Boman 
law  agrees  generally  with  the  English 
law  in  these  respects.  Brown's  Savigny, 
6a-69. 

An  election  once  made  is  binding,  and 
the  promise  is  thenceforth  single  to  per- 
form the  alternative  chosen :  Quod  semel 
plaeuit  in  electumibus,  amplius  diaplieere 
non  poUgt  (Ck>.  Litt  146  a).    Where  the 
one  of  two  alternatives  becomes  impossible, 
or  is  so  from  the  first,  the  promise  is  abso- 
lute to  perform  the  other  (Da  Costa  v.  DaviSy 
1  B.  &  P.  242),  unless,  in  the  case  of  an 
impossibilily  subsequently  arising,  the  con- 
struction of  the  contract  or  the  circum- 
stances under  which  it  was  entered  into 
exclude  the  ordinary  rule  (Leake,  Con- 
tracts, 871-375).   It  seems  that  no  difference 
is  made,  whether  the  alternative  which  is 
impossible  is  so  for  natural  or  for  legtd 
reasons.    Brown's  Savigny,  67. 

AZiTEKKATiyE  SEUXF.     Under  the 

old    practice,  it  was  usual  in  a  Bill  in 

Chancery  to  pray  for  certain  specified  relief 

or  such  other  or  general  relief  as  the  niiture 

of  the  case  may  require ;  and  there  is  si  like 

olium  in  every  action  (or  in  mostly  every 

action)  in  every  division  of  the  High  Court 

under  the  present  practice.  But  such  prayer 

or  claim  is  not  an  example  of  alternative 

relief  properly  and  strictly  so  called;  for 

alternative  relief  is  claimed  when  one  or 

other  of  two  specified  and  particular  modes 

of  relief  are  pointed  out,  e.g.,  a  claim  for 

specific  performance  of  the  contract  oreUe 

the  resciBsion  of  such  contract.    The  alter- 

natiTe  relief  may  even  be  inconsistent  with 

the  primary  or  principal  relief  (Bagot  v. 

JEasianf  7  Ch>  IHv.  1),  but  within  certain 

narmvr  limits  ouly  (Evans  v.  Davis,  10 

Ch.  Div.  747 ;  Newby  v.  Sharpe,  8  Ch.  Div. 

39). 


^^^_^ Two  companies  can- 

not amalgamate  with  each  other,  unless 


AMALStAXATZ^eofUinued. 
such  a  transaction  is  authorized  by  the 
constitutions  of  both  companies,  or  unless 
all  the  shareholders  in  both  consent  to  the 
amalgamation.  And  where  there  is  a 
power  to  amalgamate,  that  power  must  be 
strictly  pursued  (2  Lindl.  Pner.  627). 
Speaking  generally,  ooiporations  cannot 
amalganoLate  (Brice  on  UUra  Vires^  481). 
The  validibr  of  an  amalgamation  cannot 
be  disputed  under  the  jurisdiction  in  a 
winding  up  of  the  company ;  but  an  action 
is  necessary  to  impeach  it  (Imperial  Bank 
of  China,  Ae^  L.  B.  1  Ch.  App.  839). 

AMBA8SAD0S.  This  is  the  conmiis- 
sioner  who  represents  one  country  at  the 
seat  of  Government  of  another;  and  as 
such  representative,  he  is  exempt,  together 
with  his  family,  secretaries,  and  servants, 
from  the  local  jurisdiction,  not  only  in 
civil,  but  also  in  criminal,  cases.  In 
England,  his  exemption  depends  prin- 
cipally on  the  stat  7  Anne,  c.  12.  'VHiera 
such  an  ambassador  involves  himself  in 
commercial  relations,  much  inconvenience 
arises,  the  better  opinion  being  that  even 
in  that  case  he  is  exempt  from  the  local 
jurisdiction.  But  an  ambassador  may 
waive  his  privilege  in  all  these  respects, 
and  submit  himself  to  the  jurisdiction. 
Such  an  ambassador  is,  however,  amenable 
in  his  own  country  to  the  national  jurisdic- 
tion thereof;  and  in  fact  it  is  because  he 
carries  with  him  into  the  foreign  country 
the  territory  of  his  own  country  that  he  is 
exempted  from  the  local  jurisdiction.  (See 
title  Extba-tebbitobialitt).  Whether  the 
exemption  operates  to  deprive  a  creditor  of 
his  real  (as  opposed  to  a  mere  personal) 
right,  is  a  disputed  question  (see  case  of 
the  United  States  Ambassador  to  Prussia. 
Wheaton,  pp,  807-318). 

AKBIOUlTy  :  See  titles  Extbihsio  Evi- 
DKNOB ;  Latent  Am BiaxTirT. 

AXBULATOBT  TIimL  DEATH.  A  will 
is  said  to  be  ambulatory  until  death,  be- 
cause it  ambles  about  uncertainly  until  it 
can  amble  about  no  more ;  and  then  only 
are  its  intentions  ascertainable. 

AKSUOKATIVE  WASTE.  When  a 
tenant  commits  waste  in  the  technical 
sense  of  that  word,  but  the  acts  of  com- 
mission are  really  a  bettering  of  the  inheri- 
tance and  not  a  worsening  of  the  property, 
such  waste  is  called  meliorative  or  amelior- 
aUve  waste.  (See  title  Waste.)  The 
Courts  will  not  at  the  present  day  grant 
an  injunction  to  stay  such  waste  (Doherty 
V.  Auman,  8  App.  Ca.  709),  although  they 
would  formerly  ao  so  (Smythe  v.  Carter,  18 
Beav.  78).  The  remainoerman  or  rever- 
sioner is  now  left  to  recover  the  damage 
(if  any)  he  may  have  sustained. 

D 
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AMENDMENT.  Is  the  correction  of 
some  error  or  omission,  or  the  curing  of 
some  defect,  in  judicial  proceedings. 

First,  in  eivu  oases. — Here  amendments 
are  either  at  Ck>mmon  Law  or  by  statute. 
In  the  times  of  oral  pleading,  the  parties 
were  allowed  to  correct  and  adjust  their 
pleadings  at  any  time  during  the  oral 
altercation,  and  were  not  held  to  the  form 
of  statement  which  they  might  first  have 
advanced.  And  so  at  the  present  day, 
until  judgment  is  signed,  either  party  may 
even  at  Oommon  Law  amend  his  pleading 
until  judgment  is  signed,  subject  to  the 
discretion  jof  the  Court  or  judge,  who  will 
not  allow  amendments  which  appear  un- 
reasonable, or  whereby  the  opposite  party 
may  be  preiudiced.  And  even  after  judg- 
ment had  been  signed,  the  Courts  hai  a 
power,  even  at  Common  Law,  of  amending, 
n  being  considered  that  during  the  term 
wherein  any  judicial  act  was  done,  the 
record  remamed  in  the  breast  of  the  judges 
(Co.  litt.  260  a).  This  power  of  amend- 
ment at  Common  Law  was  largely  supple- 
mented by  various  Acts  of  Parliament 
called  the  Statutes  of  Amendment,  which 
were  commonly  classed  with  the  Statutes 
of  Jeofails,  and  by  which  almost  all  errors 
in  pleading,  being  errors  in  form  only,  were 
amendable,  and  certain  objections  to  defec- 
tive pleadings,  being  defective  as  to  form 
only,  were  obviated  after  certain  stages  had 
been  reached  in  a  cause.  The  so-called 
Statutesof  Amendments  were  the  14  Edw.  8, 
c.  6,  St.  1 ;  9  Hen.  5,  c.  4,  st.  1 ;  4  Hen.  6, 
c.  3 ;  and  8  Hon.  6,  cc.  12, 15 ;  the  so-called 
Statutes  of  JeoMls  were  the  82  Hen.  8, 
0.  30, 18  Eliz.  c.  14,  24  Jac.  1,  o.  13,  16  ft 
17  Car.  2,  o.  8,  4  &  5  Anne,  c.  16,  and  5 
Geo.  1,  c.  13.  And  see  generally  as  to 
both  the  case  of  Stennd  v.  Hogg^  1  Wm. 
Saund.  260,  ed.  1871. 

But  under  recent  statutes,  being  chiefly 
the  C.  L.  P.  Acts,  1852,  1854,  and  1860, 
much  larger  powers  of  amendment  were 
conferred,  not  only  in  oases  of  the  mis- 
joinder and  nnn-jomder  of  party-plaintiffs 
or  defendants,  but  also  and  principally 
where  a  variance  appeared  between  the 
pleadings  and  the  evidence.  And  now 
under  the  Judicature  Acts,  1873-5,  and 
the  Olden  and  rules  made  thereunder, 
which  are  partly  declaratory  of  and  partly 
additional  to  the  common  law  powers 
of  amendment,  it  ia  provided  briefly  as 
follows:— A  plaintiff  may  amend  his  writ, 
but  by  leaye  of  the  Court  only,  and  such 
ameuihnent  may  be  either  in  respect  of  the 
parties  or  in  respect  of  the  indorsement  of 
claim;  a  plaintiff  may  also  amend  his 
statement  of  claim  once  without  leave, 
provided  he  do  so  before  replying  to  de- 
fendant's statement  of  defence,  and  other- 
wise at  any  time  with  leave  only.     A 


AMENDMENT— conh'nu«(2. 
defendant  can  amend  his  statement  of 
defence  (being  a  defence  simply)  with 
leave  only,  and  his  counter-claim  once 
without  leave,  provided  he  do  so  before 
pleading  to  the  plaintifiTs  reply,  and  other- 
wise at  any  time  with  leave  only.  Gene- 
rally amendments  may  be  made  with 
leave,  even  amendments  that  are  incon- 
sistent or  unreasonable,  but  upon  terms. 
There  is  no  pleading  (not  even  a  simple 
joinder  of  issue)  which  may  not  require 
to  be  amended,  and  that  for  various  rea- 
sons. Thus,  where  formerly  there  would 
have  been  a  new  assignment  in  the  plain- 
tiff's declaration,  there  is  now  to  be 
an  amendment  merely  of  the  statement 
of  claim  (Order  XIIC,  rule  14).  Also, 
various  amendments  are  consequential 
upon  original  amendments  mnde  by  the 
other  side;  and  where  these  onginal 
amendments  are  made  by  leave,  the  leave 
given  for  them  is  usually  (to  save  ex- 
pense) made  to  extend  to  authorizing  tlio 
other  party  to  amend  consequentially,  if 
and  as  he  shall  think  fit. 
See  tide  Pleadings. 

Secondly,  in  criminal  eases. — ^It  was  the 
opinion  of  Lord  Holt  and  of  the  other 
judges  in  B.  v.  Tucker  (1  Salk.  51),  that 
whatever  was  amendable  at  Common  Law 
in  civil  cases  was  also  amendable  at  Com- 
mon Law  in  criminal  cases.  The  statutes, 
however,  mentioned  above,  allowing 
amendments  and  curing  defects  in  ciril 
cases,  did  not  in  general  extend  to  cri- 
minal oases  at  all,  except  perhaps  to  cases 
of  misdemeanour.  But  by  the  7  Geo.  4, 
0.  46,  s.  19,  if  an  accused  person  pleaded 
a  misnomer,  the  indictment  was  to  be 
amended  by  inserting  the  correct  ortho- 
graphy. A  nd  by  the  more  recent  statutes, 
11  &  12  Vict  c  46,  s.  4,  as  to  the  amend- 
ment of  variancest  and  14  &  15  Yiot.  c.  100, 
as  to  errors  in  the  names  of  counties,  cities, 
&c.,  and  in  the  allegations  of  the  owner- 
ship of  property,  very  large  powers  of 
amendment  are  committed  to  the  judge  in 
criminal  trials,  where  he  is  of  opinion  that 
the  defendant  cannot  be  prejudiced  thereby 
in  his  defence  on  the  merits. 

AMENDS,  TENDEB  07.  Under  the 
statute  11  &  12  Vict  a  44,  s.  11.  relative 
to  proceedings  against  justices,  the  justice 
may,  after  the  required  notice  of  action 
has  been  given,  tender  such  sum  of  money 
as  he  may  tbink  fit  as  amends  for  the 
injury  complained  of  in  such  notice,  and 
he  may  tnereupon  pay  into  Court  the 
money  tendered,  and  may  afterwards  g^ve 
in  evidence  the  same ;  in  which  case,  if 
the  jury  assess  the  injury  at  no  lai^r 
amount,  judgment  shall  be  given  for  the 
defendant,  who  shall  be  entiued  to  deduct 
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his  ooBts  oat  of  the  money  so  paid  in.  A 
like  teudet  of  amends  may  also  oe  made  by 
reyenne  officers  and  by  special  constables, 
and  also  in  cases  of  involuntary  trespasses, 
and  for  wrongful  proceedings  under  Bail- 
way  Acts.  See  Arcb.  Pr.  1372,  1174,  and 
1273. 

AMZECSKBirr.  See  title  Amkroiauxmt. 

AKEBGIAXEKT.  A  pecuniary  punUb- 
ment  for  some  fault  or  misconduct,  differ- 
ing (in  tbeory  at  least)  from  a  fine  in  being 
less  out  of  leniency  {merei)  than  tbe  temSi 
or  misoondnct  deserved.  Magna  Gbarta, 
c.  24,  requires  a  freeman  to  be  amerced 
only  for  a  great  fault,  and  in  proportion 
only  to  its  greatness,  and  to  tbe  poverty  of 
his  estate.  See  Qriedey*s  Com,  8  Go. 
88  a. 

See  title  Wainaob. 

AXSUBLISSEICEHT.  In  French  Law, 
under  tbe  tigime  en  communauU  {aee  that 
title),  when  that  is  of  the  conventional 
kindi,  if  tbe  husband  or  wife,  or  either  of 
them,  make  their  or  either  of  their  present 
or  future  immoveable  property  come  into 
the  community  either  in  whole  or  in  part, 
this  is  called  an  ameublistemerUj  which 
may  be  either  determinate  or  indeter- 
minate. 

AMICUS  CTTBIfi.  When  a  Court  of 
Justice  is  in  doubt  or  in  error  in  a  matter 
of  law,  any  of  the  counsel  present  may 
inform  the  Court  upon  it,  out  of  a  regard 
for  the  Court  merely. 

A1INS8TT.  An  act  of  pardon  or  obli- 
vion, such  as  that  of  1660  (Restoration  of 
Charles  n.). 

AXOBTIZS.    To  alien  in  mortmain. 

AMTTJATtK.  *<  Est  bont  JudicU  ampli- 
&Te  Juri$dieiionem  tuamj**  i.e,,  to  endeavour 
to  find  some  g^und  for  assuming  jurisdic- 
tion in  a  proper  case,  not  to  exceed  his 
admitted  jurisdiction. 

AHATOXT,  SCHOOLS  07.  These  are 
regulated  by  the  stats.  2  &  3  Will.  4,  c.  75, 
4  &  5  Vict.  0.  26,  24  &  25  Vict.  c.  96,  and 
34  Yict  0. 15.  See  also  B,  v.  Feist,  8  Cox, 
O.  C.  18. 

AHGX8I0S.  The  distinction  made  be- 
tween an  ancestor  and  a  predecessor  in 
law  18,  that  the  former  is  applied  to  an 
individual  in  bis  natural  capacity,  as  J.  S. 
and  his  ancestors,  and  the  latter  to  a  com- 
pany, body  politic,  or  corporation,  as  a 
biahop  and  his  predecessors  (Cowel;  Co. 
Litt.  78  b. ;  Britton,  169).  However,  this 
distinction  is  not  attended  to  in  the  Suo- 
ceasion  Duty  Act,  1858  (16  &  17  Vict 
c.  53). 


AVCS8TBSL.  Relating  to  one's  ances- 
tors. Homage  anoestrel  was  where  a  tenant 
and  his  ancestors  had  time  out  of  mind 
held  by  homage  of  tbe  lord  and  his  ances- 
tors. Also,  real  actions  were  either  pot- 
iessory^  i.e,,  of  a  man's  own  seisin,  or 
ancestrel,  t.6.,  of  the  seisin  of  his  ancestors. 

AHCISHT    DEMSSHX,    or     MKAIH 

(vetus  patrimonium  domint),  A  tenure 
whereby  all  manors  belonging  to  the  Crown 
in  the  days  of  Edward  the  Confessor  and 
William  the  Conqueror  were  held;  the 
numbers  and  names  of  which  manors,  as  of 
all  others  belonging  to  common  persons, 
William  the  Conqueror  caused  to  be  set 
down  in  a  book  called  Domesday;  and 
those  which  appear  by  that  book  to  have 
belonged  to  the  Crown,  and  are  there  deno- 
minated terrm  regU,  are  called  ancient  de- 
mesne Lands  in  ancient  demesne  are  of 
a  mixed  nature,  i,e.j  they  partake  of  the 

Eroperties  both  of  copyncld  and  of  free- 
old;  they  differ  from  ordinary  copyholds 
in  certain  privileges,  and  from  freenold  by 
one  peculiar  feature  of  villenage,  viz.,  that 
they  cannot  be  conveyed  by  the  usual  com- 
mon law  conveyance,  but  pass  by  surrender 
to  the  lord  or  his  steward  in  the  manner  of 
copyholds,  with  the  exception  that  in  the 
surrender  the  words  *'  te  hold  at  the  will 
of  the  lord  "  are  not  used,  but  simply  the 
words  **  to  hold  according  to  the  custom  of 
the  manor."  There  are  three  kinds  of 
tenants  in  ancient  demesne.  First.  Those 
whose  lands  are  held  freely  by  grant  of 
the  King.  Secondly.  Those  who  do  not 
hold  at  the  will  of  the  lord,  but  yet  hold 
of  a  manor  which  is  ancient  demesne,  and 
whose  estates  pass  by  surrender,  or  deed,  and 
admittance,  and  who  are  styled  customary 
freeholders.  Thirdly.  Those  who  hold  of 
a  manor  which  is  ancient  demesne,  by  copy 
of  court  roll,  at  the  will  of  the  lord,  ana 
are  styled  copyholders  of  base  tenure 
(Cowel;  Soriven  on  Copyhold,  p.  425; 
1  Cruise,  Dig.  44).  Whether  lands  are 
ancient  aemesne  or  not  must  be  tried  by 
Domesday  Book,  F.  N.  B.  16  D.,  the  autho- 
rity of  which  is  conclusive  (4  Inst.  269) ; 
but  the  question  whether  lands  are  parcel 
of  a  particular  manor  which  is  ancient 
demesne  may  be  tried  by  a  jury.  Huni  v. 
Bum,  1  Salk.  57. 

Tenante  in  ancient  demesne  used  to 
enjoy  certain  privileges,  e.g,,  that  of  being 
impleaded  in  the  Courts  of  their  own 
manors  only,  and  of  being  exempted  from 
serving  on  the  juries  of  the  county;  but 
those  privileges  have  mostly  eeased,  and 
provision  is  made  by  the  stat  4  &  5  Vict. 
c.  35,  and  the  Acts  amending  same,  for  the 
general  enfranchisement  of  ancient  de- 
mesne lands. 

See     titles     Coftboldb;      Villsin 
Socage;  Villenage. 

D  2 
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AKCISHT  DOCTJMENTB.    These  are  re- 
ceived in  evidence  for  certain  purpoaes,  and 
subject  to  certain  restrictions.  But  ancient 
grants  are  not  to  be  received  in  evidence 
unless  they  can  be  accounted  for  as  coming, 
e.g.y  from  the  hands  of  some  one  connected 
with    the   estate  (fiujirmerton  v.  Stafford 
{MarquU),  3  Taunt.  91) ;  or  from  a  reastm- 
ably  probable  custodian  of  them  (Crough- 
ton  y.  Blake,  12  M.  &  W.  205).    Ancient 
surveys  have  in  many  instances  been  held 
inadmissible  to  prove  the  extent  or  rights 
of  a  manor  {Evans  v.  Taylor,  7  A.  &  E.  617 ; 
DanUl  V.  Wilkin,  7  Exch.  429) ;  but  when 
ancient  documents   evidence   an    act   of 
ownership,  then  they  are  admissible  as 
evidence  of  title  (Doe  d.  William  the  Fourth 
V.  RoberU,  13  M.  &  W.  620);  and  this  is 
what  is  meant  by  the  rule  that  in  support 
of  the  **  ancient  possession  "  of  lands  ancient 
documents  executed  simultaneously  with 
the  transactions  with  which  they  relate  are 
receivable  in  evidence.    Similarly  ancient 
documents   are   receivable    in    evidence, 
when  they  are  in  the  nature  of  an  inquisi- 
tion in  a  public  matter  (Carr  v.  Mosiyn, 
5  Exch.  69). 

AVCISHT  LI0HT8:    See  titles   Easb- 
MKNTS,  sub-title  Light;  Lights. 

AVCISHT     F088E8SI0V  :     See  titles 
Anoient  Dooumbnts  ;  Possession. 

AHI>XB80ir*8  CASE :  See  title  Habeas 

GOBPUS. 

AKIMAL8.    There  may  be  property  in 
wild  animals  when  reclaimed,  e.g.,  in  a 
cat;  and  in  the  case  of  unreclaimed  ani- 
mals, the  property  in  them,  according  to 
the  law  of  England,  is  said  to  be  in  the 
owner  of  the  land  upon  which  tht-y  are 
started   and  captured  {Blades  v.  Higgs, 
12  0.  B.  (N.8.)  601),  although  by  the  laws 
of  most  countries  it  is  in  the  captor  {See 
title  OcoupATio).    The  owner  of  animals 
with  a  mischievous  propensity  is  liable  for 
the  damages  they  occasion,  provided  he 
knows  their  mischievous  propensity.  {Jones 
V  Perry,  2  Esp.  482 ;  Stiles  v.  Cardiff  Steam 
Navigation  Co.,  12  W.  R.  1080.)    The  stat. 
28  &  29  Vict  c.  60,  provides  for  dogs  doing 
damage  to  cattle  or  sheep,  and  dispenses  in 
these  cases  With  the  requisite  of  the  owner's 
scienter.    The  stats.  5  &  6  Will.  4,  a  59 
(since  repealed).  12  &  13  Vict  c.  92.  and 
17  &  18  Vict,  c  60,  punish  cruelty  to  ani- 
•  mals;  and  the  stat.  2  &  3  Vict.  c.  47, 
prohibits  bear-baiting  and  cock-fighting. 
And  as  to  bequests  of  personal  property  to 
a  dog-charity,  see  University  of  London  v. 
Jarrow,  23  Beav.  159. 

AHIMUS  ST  FACTUM.  The  combina- 
tion of  the  intention  with  the  actual  fact. 
This  combination  is  required  for  a  change 


AHDnrS  ET  FACTTTIC — continued. 
of  domicile ;  also,  for  the  efficiency  of  most 
other  legal  acts. 

See  title  DoHiaLE. 

ANDCTTS  FUEAHDL  The  felonious 
intention  of  stealing.  It  was  a  maxim  of 
Roman  Law,— /urtam  gine  affectu  furandi 
non  committitur, — and  that  is  also  a  maxim 
of  English  Law,  which,  however,  judges 
the  intention  by  the  act,  until  the  act  is 
explained. 

ANnCTTSKOHBEVEBTENDL  Animals 
accustomed  to  go  and  return  ccmtinue  the 
property  of  their  owner  until  they  lose  the 
animus  revertendi ;  and  they  are  said  to 
lose  that  intention,  when  they  in  fact  cense 
for  good  to  return  (Just.  Inst.  ii.  1).  This 
rule  of  the  Roman  Law  has  been  adopted 
without  any  modification  in  the  English 
Law. 

AITHATES.  These  were  first  fruits,  and 
were  so  called  because  one  year's  value  of 
profits  was  taken  as  their  rate.  They  were 
payable  to  the  Pope,  but  by  the  stat. 
23  Hen.  8,  o.  9,  enforced  by  the  stat. 
25  Hen.  8  c.  20,  they  ceased  to  be  payable. 

AJUNUlTy.  This  is  a  yearly  payment 
of  a  certain  sum  of  money  granted  to 
another  in  fee,  or  for  life,  or  for  a  term  of 
years,  and  charging  the  person  of  the 
grantor,  although  it  may  also  be  made  to 
charge  his  real  estate,  in  which  latter  case 
it  is  most  commonly  called  a  rent-charge. 
The  remedy  was  either  by  writ  of  annuity 
or  by  distress,  according  as  the  person  or 
the  lands  of  the  grantor  were  sought  to  bo 
affected.  The  Apportionment  Act  (4  &  5 
Will.  4,  c.  22)  first  made  annuities  ap- 
portionable.  Under  the  Annuity  Act 
(53  Geo.  8,  c,  141).  annuities  for  lives 
granted  by  way  of  the  repayment  of 
money  lent,  required  to  be  inrolled  in 
Chancery ;  but  now,  under  the  stat.  18  & 
19  Vict.  c.  15,  they  require  to  be  merely 
registered  in  the  Court  of  Common  Pleas. 
Annuities  may  also  be  regarded  as  legacies 
payable,  not  in  mass  at  one  time,  but  by 
instalments  every  year  or  aliquot  part  of  a 
year ;  therefore  me  word  legacies  m  gene- 
ral comprises  the  word  annuities,  Bolton 
{Duke)  Y.  WUliams,  4  Bro.  C.  0.  361; 
Mullins  V.  Smith,  1  Dr.  &  8m.  204. 

If  an  annuity  is  given  simpliciter,  it  is 
an  annuity  for  the  life  only  of  the  an- 
nuitant {Kerr  v.  Middlesex  Hospital,  2  De 
Q.  M.  &  G.  583) ;  or.  in  the  case  of  joint  an- 
nuitants, for  the  life  of  the  longest  liver  of 
them  {Wilson  v.  Maddison,  2  Y.  &  C.  C.  C. 
372);  and  the  law  is  the  same  since  1  Vict, 
c.  26  {NichoU  v.  Hawkes,  10  Hare.  342). 
Where,  however,  an  annuity  is  given. to  A. 
in  general  terms,  and  the  gift  is  acconi- 
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AJUNUITy— oonlinfie(2. 

panied  with  a  direction  to  provide  for  the 
same  out  of  the  prooeeda  oi  property,  that 
is  a  perpetoai  aDouity  {Ktrr  v.  MiddleBez 
Hospital,  supra),  unless  the  direction  is 
mere  surplusage,  e.g.,  merely  directs  pay- 
ment out  of  the  **  general  effects  "  of  the 
testator  (IniuM  y.  MitcheU,  6  Yes.  464) ; 
and,  of  course,  the  testator  may,  by  express 
words,  give  a  perpetual  annuity  (Stokes  y. 
Heron,  12  01.  &  F.  161). 

Sometimes  an  annuity  is  payable  only 
out  of  income  {Foster  v.  Smithy  1  Ph.  629), 
and  sometimes  it  is  a  charge  on  the  corpus 
itself  of  the  estate  (Wright  v.  CaUender, 
2  De  G.  M.  &  G.  652),  in  which  latter  case 
the  annuitant  may,  if  the  income  is  insuffi- 
cient, require  a  sale  of  a  sufficient  part  of 
the  eornus  (May  v.  Bennett,  I  Buss.  370), 
and  will  even  lie  entitled  to  a  prospective 
order  for  the  necessary  successive  future 
sales  (Hodge  v.  Lewin,  1  Beav.  431).  An 
indefinite  trust  to  receive  rents  for  pay- 
ment of  an  annuity  is  a  cluu^  of  the  an- 
nuity upon  the  corpus  (PhiUips  v.  Gut- 
teridge,  11  W.  R.  12);  and  a  direction  to 
purchase  an  annuity  for  A.  entitles  A.  to 
nave  the  purchase-money  paid  over  to  him 
or  her  (Ford  v.  Bailey,  17  Beav.  303 ;  Re 
Browns  WiU,  27 Beav.  324) ;  although  the 
testator  may  have  directed  the  contrary 
(Stokes  v.  Cheek,  28  Beav.  620) ;  and  if  the 
intended  annuitant  is  dead,  his  personal 
representatives  will  be  entited  to  the  pur- 
chase-money (Day  V.  Day,  1  Dr.  5iS9), 
although  the  purchase-money  is  to  consist 
of  the  proceeds  of  land  sold  (Bayley  v. 
Bishop,  9  Yes.  6). 

An  annuity  will  abate  with  general 
legacies  (Carr  v.  Ingleby,  1  De  G.  &  Sm. 
362),  unless  the  annuity  is  given  as  a  spe- 
cific interest  in  land,  when  it  will  only 
abate  with  the  other  specific  legacies 
(Creed  v.  Creed,  11  Gl.  &  F.  491). 

When  an  annuity  is  given  by  will,  the 
first  payment  thereof  is  to  be  made,  in  the 
absence  of  express  directions  otherwise 
directing  payment,  one  year  after  the  tes- 
tator's death  (Gibson  v.  Bott,  7  Yes.  96),  or 
if  successive  interests  for  life  and  in  re- 
mainder are  given  by  way  of  annuity  out 
of  a  sum  of  money  directed  to  be  placed 
out  to  answer  it,  then  two  years  fn>m  the 
testator's  death  (Gibson  v.  Bott,  supra), 

AV8WEB.  This  was  the  most  usual 
mode  of  raising  defences  to  a  bill  of  com- 
plaint in  the  Court  of  Chancery,  being  more 
common  than  either  plea  or  demurrer :  but 
it  has  now  ceased  to  be  the  name  of  any 
pleading  at  all,  what  used  formerly  to  be 
called  an  answer  being  now  called  in  all 
the  Divisions  of  iho  High  Court  a  state- 
ment of  defence  (see  title  Defence,  8tatb- 
MENT  or).     And  an  auswer  is  now  the 


AH8WEBr-Am<tntied. 
name  used  to  denote  the  affidavit  made  in 
answer  to  interrogatories  administered  by 
either  party  to  the  other  party  in  the 
action  touching  the  subject  matter  of  the 
action. 

See  titles  Diboovebt  ;  Intebbogatobies. 

AITTE  LTTEX  KOTAX.  As  a  genernl 
rule,  hearsay  evidence  (in  the  cases  where 
it  id  admissible)  must  be  of  matters  that 
have  been  done  before  the  litigation  arose, 
in  which  it  is  proposed  to  adduce  them  as 
evidence,  e.a.,  pedigrees  must  have  betn 
made  long  before  and  without  prospect  of 
the  said  subsequent  litigiition ;  and  so  also 
declarations  of  deceased  persons  against 
their  own  interest  or  in  due  course  of  their 
business.  Whatever  is  post  litem  motam 
is  not  admissible ;  because  that  would 
enable  people  to  make  evidence  for  them- 
selves (see  title  Evidence,  sub-tiUe  Hbab- 
say).  Communications  that  are  privileged 
from  production  for  professional  reabons 
are  so,  whether  made  ante  litem  motam  or 
(a  fortiori)  post  litem  motam  or  conspectu 
litis. 

See  titles  Pbivileged  Cohuunication  ; 
Privilege  of  Witnesses. 

AHTE-NUFTIAL  SBTTLEMXHT:  See 
titles  Mabbiaoe  SKrrLEUENTs;  Bettle- 
HBNj  OP  Bbal  Estate;  Settlement  of 
Pebsonal  Estate. 

AHTIOHBJSSS :  See  title  Nantibsement. 

AHTICHBSBIS.— In  Roman  Law,  was  a 
contract  of  pledge,  in  which  the  pledgee- 
creditor  received  the  produce  in  lieu  of 
interest. 

See    titles    Nantibsement  ;    Welsh 

MOBTQAGE. 

AKTICIPATIOV.  This  word  is  com- 
monlv  used  in  Courts  of  Equity  as  signify- 
ing tne  alienation  of  married  women.  It  is 
a  rule  of  the  Common  Law  that  the  abso- 
lute property  given  to  any  one  cannot  be 
fettered  with  any  restraints  or  conditions 
gainst  alienating  (Tud.  L.  C.  Conv.  858, 
Bradley  v.  Peixolo) ;  but  Courts  of  Equity, 
in  the  case  of  property  g^ven  to  the  sepa- 
rate use  of  a  married  woman,  allow  the 
restraint,  as  tending  to  render  the  sepa- 
rate use  more  perfect  and  assured  (TuUett 
V.  Armstrong,  1  Beav.  21).  Whence  the 
clause  against  anticipation  is  common  in 
gifts  of  property  to  females  to  their  sepa- 
rate use. 

See  title  Sepabatb  Estate. 

APICES    J17BI8    HOH    SUNT   JUBA. 

The  extremes  of  law  are  not  law,  scil. 
make  bad  law,  according  to  the  cognate 
maxim  summum  jus  summa  injuria. 

APOLOOT.  In  the  case  of  a  1  ibel  being 
published  in  a  newspaper  or  other  like 
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APOLOOT— eonftfiued. 

public  writing,  the  6  &  7  Vict.  c.  91,  pro- 
vides that  the  defendant  may  plead  the 
inadvertent  insertion  of  same  without 
malice  or  ^ross  negligence,  and  the  prompt 
insertion  m  the  same  publication  of  an 
apology  for  same:  and  he  may  pay  into 
Court  at  the  same  time  a  reasonable  sum 
of  money  by  way  of  amends.  A  like  pro- 
vision is  made  in  the  case  of  defendants 
being  private  individuals  (s.  1),  and  such 
apology  shall  go  in  mitigation  of  damages. 

AF08TA8T.  This  offence  differs  from 
heresy  in  this,  that  apostasy  is  a  total 
renunciation  of  a  religious  belief  once 
professed,  while  heresy  consists  in  denying 
some  one  particular  doctrine  only.  At  the 
present  day  apostasy  is  punishable  under 
the  Stat.  9  ft  10  Will.  3,  c.  32  (Revd.  Stats. 
9  Will.  3,  c.  85),  by  incapacity  for  or  de- 
privation of  offices  of  trust  or  emolument, 
and  by  imprisonment  for  three  years  with- 
out bail.  The  information  must  be  laid 
within  four  days  after  the  outward  profes- 
sion of  apostasy,  and  be  followed  up  within 
three  months,  otherwise  the  accusation 
falls  through.  The  penalty  is  also  remitted 
upon  an  open  retractation  in  Court  of  the 
offence,  but,  Benible,  the  whole  law  is 
obsolete. 


APOTHSCABT 

Fbactitionxb. 


See  title    Medical 


AFPABSKT  XA8S1CBVT8.— Are  those 
which  are  visible  to  the  eye ;  e,g»t  a  drain 
or  pipe  conducting  water  from  the  domi- 
nant over  the  servient  tenement.  Unity 
of  possession,  so  long  as  it  lasts,  may  ex- 
tinguish such  easements  as  eaaenienta ; 
but  upon  a  subsequent  severance  of  that 
uni^  of  possession,  an  apparent  easement 
would  revive  naturally  upon  the  grant  of 
the  dominant  tenement  {auffidd  v.  Brown, 
33  L.  J.  Ch.  345),  and  should  be  carefully 
revived  by  express  words  upon  a  grant  of 
the  servient  tenement. 
See  title  Easxmekts. 

APPAEEKT  P08SZ88I0K.  See  titles 
Fbaudulbnt  Convetakobs;  Obdeb  and 
Disposition. 

AFFABITOB.  This  was  a  messenger  of 
the  spiritual  Courts,  whose  duty  was  to 
serve  the  process  thereof 

APPEAL,  OOUBT  OF :  See  titles  Coubtb 
OF  Justice;  Coubtb  of  Appeal. 

APPEAL  PXnnOH :  j^ee  title  Petition 
OF  Appeal. 

APPEALS,    CiyiL,    YABXETIES    OF. 

All  appeals  (in  civil  matters)  from  Petty 
or  Quarter  Sessions,  from  County  Courts, 
and  from  Inferior  Courts  generally,  are  to 
a  Divisional  Court  of  the  High  Uoort  at 


APPEALS,    CIVIL,  YASIEnES    OF— 

continued, 

Westminster ;  so  likewise  are  appeals  from 
the  Lord  Mayor's  Court  of  tiie  City  of 
London  (Apple/ord  v.  Judkins,  3  0.  P. 
Div.  489 ;  Le  Blanch  v.  Beuter*8  Telegraph 
Co,,  1  Exch.  Div.  408).  Every  judg- 
ment (whether  final  or  interlocutory)  and 
also  every  order  of  the  High  Court  of 
Justice  is  appealable  to  the  Court  of 
Appeal  (being  the  upper  branch  of  the 
Supreme  Court),  unless  when  the  right  of 
appeal  is  expressly  excluded ;  and  fuiher, 
every  judgment  (whether  final  or  inter- 
locutory) and  also  every  order  of  the 
Court  of  Appeal  is  appealable  to  the 
House  of  Loras :  but  as  regards  Scotland 
or  Ireland  appeals  lie  to  the  House  of 
Lords  only  where  such  an  appeal  lay  before 
the  Appellate  Jurisdiction  Act,  1876.  But, 
of  course,  orders  by  consent  or  as  to  costs 
merely  (where  no  principle  of  taxation  is 
involved)  are  not  appealable  in  any  case. 
From  an  order  made  by  a  Master  at 
Chambers  in  ^e  Common  Law  Divisions, 
an  appeal  lies  to  the  Judge  at  Chambers,  and 
then  to  a  Divisional  Court,  and  then  to  the 
Court  of  Appeal,  and  finidly  to  the  House 
of  Lords ;  and  from  an  order  made  by  the 
Chief  Clerk  (or  Judge)  at  Chambers  in  the 
Chancy  Division,  an  appeal  lies  to  the 
Judge  in  Court,  or  (with  his  consent)  direct 
to  the  Court  of  Appeal,  and  thence  to  the 
House  of  Lords.  The  times  for  bringing 
these  appeals  are  variously  limited;  and 
the  Court  is  not  disposed  to  extend  the 
time,  the  multiplicity  of  appeals  being  a 
subject  open  to  great  abuse  in  the  hands  of 
a  certain  class  of  suitors. 

APPEALS,  OBIXINAL.  Under  the 
Stat  11  &  12  Vict  c  78,  a  Court  for  crown 
cases  reserved  was  established;  and  that 
Court  is  now  constituted  of  a  Divisional 
Court  of  the  Hieh  Court  of  Justice,  con- 
sistiiig  of  not  ^wer  than  five  judges 
(Judic.  Act,  1878,  s.  47).  All  cases  or 
points  in  cases  reserved  at  criminal  trials 
are  taken  to  that  Court  and  are  in  the 
nature  of  appeals.  But  appeals  proper  in 
criminal  cases  never  lay,  excepting  for 
some  error  in  law  apparent  on  the  face 
of  the  record,  and  in  that  case  they  were 
(and  still  are)  to  the  Court  of  Queen's 
Bench,  and  thence  to  the  Court  of  Appeal 
{Bradlangh  v.  Beg,  3  Q.  B.  Div.  607). 
But  appeals  against  etmvidiaM  are  in- 
tended to  be  made  general. 

Prior  to  59  Geo.  3,  o.  46,  there  were  so- 
called  oriminal  appeals,  which  were  not 
appeals  at  all  in  tne  ordinary  sense  of  that 
wend,  but  proceedings  of  first  instance,  in 
which  trial  by  combat  or  battle  was  the 
right  of  the  defendant  (called  the  appellee). 
There  were  five  kinds  of  these  latter  appeals, 
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AFPXALBfe  CBIXniAL— «oiiiifiti0(2. 
▼is.,  (1.)  Appeal  of  anon  ;  (2.)  Appeal  of 
doftth;  (3.)  Appeal  of  npe;  (4.)  Appeal 
of  lobbeiy ;  ana  (5.)  Appeal  oi  maybem. 
The  last  inatanoe  of  aach  an  appeal  in 
Eni^iah  Law  waa  the  appeal  of  npe  and 
death  in  AMfford  t.  Thonitm  (1  B.  ft  A. 
405);  and  it  waa  in  oonaeqnenoe  of  that 
caae  that  the  atal  59  Geo.  3.  c.  46  waa 
poased  to  put  an  end  to  all  eueh  appeala 
tor  the  fotoxe  (aee  title  Battli,  Tbial 
bt).  The  peeoliaritj  of  theae  appeala  waa, 
that  the  nnvate  injuiy  waa  aought  to  be  com- 
penaateo,  not  the  public  wrong  arenged ; 
beoaoae  where  the  appellor  («.«.,  proae- 
cator)  waa  anooeaafal,  he  had  the  nfe  of 
the  appellee  in  hia  handa,  and  might 
inaiat  npon  what  terma  of  oompenaation  he 
liked  aa  the  ranaom  of  anch  life. 
See  title  Jubt,  Tbial  bt. 

APPBAI8,  EVIDJUICS  ITPOH.  When 
the  appeal  ia  to  the  Ooort  of  Appeel«  the 
evidoiee  by  affldavita  already  naea  in  the 
Gonrt  below  is  prodnoed  in  a  printed  form 
when  printed  below,  and  in  a  written  or 
printed  fonn  when  written  below,  and  the 
e?idence  taken  viva  vooe  ia  prodnoed  by 
meona  of  the  jndge'a  notea  or  (tometimea, 
ahorthand-writer*!)  notea).  Further  evidence 
ia  prodocible  aa  a  matter  of  right  npon  all 
interlocutory  appeula,  bat  npon  otiier  ap- 
peola  farther  evidence  of  facia  arisen  anbae- 
qaent  to  trial  below  may  be  adduced  with- 
out leave,  but  farther  evidence  of  other 
facta  only  with  leave  (Order  lvhl,  rule  5). 
When  the  appeal  ia  to  the  Houae  of  Lorda, 
the  evidence  ia  all  printed  in  the  Appen- 
dioea  acheduled  to  the  appeal  caae. 

AFPBAEAHOS  AT  TBIAL:  See  title 
Tbial,  Afpbabance  at. 

APFSABAVCS  TO  WBIT.  The  defen- 
dant eiiten  his  appearance  to  a  writ  of 
aommona  by  leaving  a  memorandum  of 
appearance  at  iJbe  office  out  of  which  the 
writ  iaaned,  and  anch  memorandum  ia 
entered  in  the  cauae-book.  The  normal 
period  for  appearing  ia  eight  daya  after 
service  of  writ  A  luidlord  ^whoae  tenant 
ia  defendant  in  an  action  of  ejectment)  can 
appear  only  bv  leave ;  so  likewise  a  defen- 
dant 'saed  unoer  the  Summary  Procedure 
00  Billa  of  Exchange  Act  («00  title  Bill  or 
Bxobahgb).  In  a  Chancery  action,  if  the 
defendant  &ila  to  appear  within  the  eight 
days,  the  plaintiff  nlea  an  affidavit  of  aer- 
vice  of  the  writ,  and  thereafter  the  action 
generally  prooeeda  in  the  usual  way*  But 
in  some  few  actiona,  aa  well  in  the  Chan- 
oor^  Division  aa  in  the  Oommon  Law  Di- 
visiona,  immediate  judgment  mav  be  signed 
for  defoult  of  appearance  to  the  writ  of 
sumnjona,  e.g. : — 

(1.)  In  an  action  for  recovery  of  land ; 


AmASAVOX  TO  WBIT — oonHnMed. 

(2.)  In  an  action  for  pecuniary  damagea ; 

and 
(3.)  In  an  action  for  debt  or  liquidated 
damagea  when  writ  ia  specially 
indoraed  (Order  xnL,  rule  3X  and 
even  when  writ  ia  not  apecially 
indorsed  (Order  xiiL,  rule  5). 
A  married  woman  appean  by  her  hus- 
band, but  may  by  leave  appear  alone ;  an 
infant  and  also  a  lunatic  not  ao  found 
appean  by  the  person  with  whom  he  re* 
sidea  (or  by  hia  fitther  or  general  guar- 
dian); a  lunatic  ao  found  appean  by  hia 
committee.    The  effect  of  entering  an  ap- 
pearance naed  to  be  to  waive  any  irregu- 
larity in  the  writ  of  aummona  or  in  the 
aervice  thereof  (Farhee  v.  Smiih,  24  L.  J. 
Exoh.  167X  and  such  would  aeem  to  be 
atUl  the 


APPXLLAHT.  Ia  the  person  who  carriea 
a  deoiaiun  to  the  Oonrt  of  Appeal,  the 
judgment  in  the  Oomt  below  having  been 
adverse  to  him. 

AFPXLLATS  00UXT8 ;  aee  title  OocBn 
OP  Appbal. 

APPEHBAVT.  Thiaword,in  its  general 
aense,  denotea  anything  annexed  in  what- 
ever manner  to  any  other.  But  aa  applied 
to  incorporeal  hereditamenta  in  the  law 
of  real  property,  it  denotea  aomething  an- 
nexed as  an  incident  to  some  other  and  cor- 
poreal hereditament,  and  the  annexittion  of 
which  thereto  ia  of  a  neoeasary  character, 
and  baa  therefore  exiated  from  the  very 
beginning  of  time.  Thus,  that  amount  oif 
common  which  from  the  first,  and  aa  of 
necessity,  the  lord  assigned  to  hia  viUeiua 
to  depasture  their  heaata  of  husbandry 
during  such  times  aa  their  lands  (whicn 
were  all  of  ihem  arable)  were  in  ear,  waa 
called  common  of  paature  appendant ;  and 
similarly,  the  lord  from  the  first,  and  aa  of 
necessity,  erected  and  endowed  a  church 
(being  the  manor  or  parish  churoh)  for  the 
religious  education  and  wel&re  of  hia 
tenants,  and  ttie  endowment  of  such  chureh 
waa  called  an  advowson  appendant,  t.«.,  to 
the  manor.  It  ia  also  a  cnaracteristlc  of 
properly  appendant  rights,  that  once  they 
are  disannexed,  although  for  ever  so  short 
a  time,  from  the  principal  hereditament,  so 
aa  to  become  in  prosa,  they  can  never  Ixxsome 
appendant  again,  but  may  become  appur- 
tenant. 

See  fhrther,  the  titles  Afpcbtbbant; 

Ik  Gboss  ;  CoMiiON ;  and  Inoobi'o- 

beal  Bebbditahents. 

APPOIHTJIJUIT  TO  0VFI0B8.  Where  a 
person  acta  in  a  public  capacity,  his  so 
acting  ia  prima  facie  evidence  of  the  validity 
of  his  appointment  {R.  v.  Winni/red,  I 
Leach,  C.  C.  515);  and  thia  preaumplion 


iO 


A  NEW  LAW  DICTIONARY. 


APfOINTMEHT  TO  OTFlCEB—eontd. 

ifi  adopted  in  the  Griminftl  Law  Ck)n8olida- 
tioD  Acts  of  1861. 

APFOINTMEHT,  P0WEB8  07.  Theae 
are  either  general  or  special;  the  former 
enabling  the  donee  of  the  power  to  appoint 
to  any  one  he  pleases,  and  even  to  himself 
(for  which  reason,  the  property  which  is 
sabject  to  a  general  power  of  appointment 
is  liable  in  case  of  his  bankruptcy :  Bank- 
ruptcy Act,  1869,  s.  15,  sub-s.  4);  the 
latter  enabling  him  to  appoint  among  par- 
ticular indiviauals  only,  or  not  at  all.  There 
is  also  the  following  distinction  between 
these  two  kinds  of  powers,  viz.,  that  the 
general  power,  when  exercised,  dates  from 
the  exercise  thereof,  and  not  earlier ;  while 
the  special  power,  when  exercised,  dates 
from  the  creation  thereof,  which  is  neces- 
sarily an  earlier  period  than  that  of  the 
exercise. 

See  titles  Gontktances  :  Poweb. 

APPOBTIOHMEHT.    This  word  applies 
to  rents,  annuities,  and  common.    First,  as 
applied  to  rents,  it  denotes  a  division  of  the 
rent  in  certain  proportions ;  and  as  to  rents- 
seroice,  these  (although  originally  and  in 
their  own  nature  indivisible)  have  been 
divisible  since  the  stat  Quia  Emptores, 
18  Edw.  1  (Statute  of  Westminster  the 
Third),  c.  1,  and  as  to  rents-seek,  rents- 
charge,  &o.,  these  have  been  made  appor- 
tioiifa>le  by  the  stat  4  Geo.  2,  c.  28 ;  and 
now  also  by  Lord  St  Leonards'  Act,  22  & 
23  Yict.  c.  35,  the  release  of  part  of  land 
subject  to  a  rent-charge  does  not  release 
the  other  part,  which  the  intention  was 
should  remain  unreleased.     By  the  stat 
11  Geo.  2,  o.  19,  rents  secured  on  leases  are 
made  apportionable  between   a  landlord 
(tenant  for  life)  deceased  and  the  succeed- 
ing remainderman  or  reversioner — an  ap- 
portionment which  has  been  made  universal 
by  the  stats.  4  &  5  Will.  4,  o.  22,  and  the 
Apportionment  Act,  1870  (33  &  84  Vict 
c.  35).    Secondly,  as  applied  to  annuities, 
these  were  made  apportionable  by  the  stat. 
4  &  5  Will.  4,  c.  22,  a  provision  which  has 
been  extended  by  the  stat  83  &  34  Vict, 
c.  35,  the  2nd  section  of  which  enacts  as 
follows :  *'  From  and  after  the  passing  of 
this  Act  [Aug.  1, 1870],  all  rents,  annuities, 
dividends,  and  other  periodical  payments 
in  the  nature  of  income  (whether  reserved 
or  made  payable  under  an  instrument  in 
writing  or  otherwise)  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from 
day  to  day,  and  shall  be  apportionable  in 
respect  of  time  accordingly.'*    Thirdly,  as 
applied  to  commfm,  upon  a  purchase  by  the 
commoner  of  part  of  the  land  over  which 
his  right  of  common  exists,  the  right  may 
be  apportioned  (Go.  Litt  149  a) ;   and  it 
makes  no  difference,  setnble,  thaA  tiie  right 
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of  common  is  that  of  common  sans  nombre. 
Wild's  Case,  8  Rep.  79 ;  BenneU  v.  Reeve, 
WUles,  232. 

AFPOBTIONMEHT  OF  BENT.    By  the 

Common  Law  there  was  no  apportionment 
of  rent  in  respect  of  time*  rent  not  being 
regarded  as  accruing  due  de  die  in  diem, 
Clun's  Case,  10  Co.  126  a. 

Accordingly  (1.)  If  the  lessor  was  owner 
in  fee  simple,  or  (being  owner  for  a  limited 
estate)  had  a  power  of  leasing,  upon  his 
death  in  the  interval  between  two  days  of 
payment,  his  executors  were  not  entitled  to 
any  part  of  the  rent  in  respect  of  the 
accrued  portion  of  the  interval,  but  the 
rent  for  the  entire  interval  went  to  the 
person  who  took  the  reversion  (whether  as 
neir-at-law,  devisee,  or  remainderman). 
Earl  of  Strafford  v.  Lady  Wentworth,  1  P. 
Wms.  180. 

And  (2.)  If  the  lessor  was  tenant  for  life, 
or  for  any  other  limited  estate,  and  had  no 
power  of  leasing,  upon  his  death  in  the 
interval  between  two  days  of  payment,  his 
executors  were  not  entitled  to  any  ptui  of 
the  rent  in  respect  of  the  accrued  portion 
of  the  interval,  and  neither  was  the  rever- 
sioner entitled  to  that  part  of  the  rent,  but 
that  part  ceased  to  be  payable  at  all  by  the 
tenant  to  any  one.  Jenner  v.  Morgan,  1  P. 
Wms.  392. 

However,  by  statute,  rents  have  been 
made  apportionable,  the  principal  statutes 
being  the  following : — 

(o.)  By  11  Geo.  2,  o.  19,  8. 11,  when  any 
tenant  for  life,  not  having  a  power  of  leas- 
ing, dies  on  or  before  the  day  on  which  the 
rent  is  payable  bv  his  lessee,  the  executors 
of  such  tenant  ior  life  are  entitled  to  the 
whole  or  a  proportion  (as  the  case  may  be) 
of  the  rent  in  respect  of  the  accrued  interval 
or  accrued  portion  thereof;  and  it  has  been 
held  that  tne  statute  extends  to  a  tenant  in 
tail  (  WhUfield  v.  Pindar,  8  Yes.  31 1 ).  The 
statute  did  not,  however,  extend  to  land 
tax  or  quit  rente ;  neither  were  such  rente 
apportionable  in  Equity  {Sutton  v.  Chaplin^ 
10  Yes.  66) :  and  it  was  doubtful  if  it  ex- 
tended to  tenancies  held  pur  autre  vie. 

Accordingly,  (6.)  By  4  &  5  Will.  4,  c.  22, 
commonly  called  the  Apportionment  Act, 
it  has  been  enacted  that  rente  reserved  and 
made  payable  on  any  demise  or  lease  of 
lands,  tenemente,  or  hereditemente  which 
have  been  and  shall  be  made,  and  which 
leases  or  demises  determined  or  shall  deter- 
mine on  the  death  of  the  person  making 
the  same  (although  such  person  was  not 
strictly  tenant  for  life  thereof)  or  on  the 
death  of  the  life  or  lives  for  which  such 
person  was  entitled  to  such  hereditamente, 
thaU,  so  far  as  respecte  the  rente  reserved 
by  such  leases  and  the  recovery  of  a  portion 
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thereof  by  the  peraon  grantiDg  the  same, 
his  or  her  czeeaionor  administFaton  (as  the 
case  may  be^,  be  considered  as  within  the 
provisions  oi  the  Act  11  Gto.  2,  o.  19,  s.  11 ; 
and  that  all  rent  service  reserved  on  any 
lease  by  a  tenant  in  fee  or  for  any  Ufe  inte- 
rest, or  by  any  lease  granted  under  any 
power  (being  in  each  case  a  lease  granted 
after  the  lOUi  of  Jane,  1834),  and  aU  rents- 
chuapB  and  other  rents,  annnitiea,  pensions, 
divioends,  modnses,  oompositions,  and  all 
other  payments  of  evezy  description  in  the 
united  kingdom  of  QreAi  Britain  and  Ire- 
land made  payable  or  becoming  due  at  fixed 
periods  nnder  any  instrument  (being  an 
instrument  that  came  into  operation  after 
the  said  10th  of  Jnne,  1884),  should  be  ap- 
portioned so  and  in  such  manner  that,  on 
the  death  of  any  person  interested  in  the 
said  respective  payments,  or  on  the  deter- 
mination otherwise  of  the  interest  of  such 
person  therein,  he  or  she,  and  his  or  her 
executors,  administrators  or  assigns,  should 
be  entitled  to  a  proportion  thereof,  accord- 
ing to  the  time  which  should  have  elapsed 
from  the  commencement  or  last  period  of 
payment  thereof  respectively  (as  the  case 
may  be)  induding  the  day  of  the  death  or 
other  determination  of  the  int^vst  of  such 
person,   subject   nevertheless  to  aU  just 
allowances  and  deductions  in  respect  of 
charges  thereon  respectively,  the  remedies 
for  the  recovery  of  such  proportion  to  be- 
come available  when  the  entire  amount  is 
become  payable,  and  not  befeore ;  such  reme- 
dies to  lie  and  be  directed  against  the  per- 
son or  persons  who  (but  for  this  Act)  would 
have  been  entitled  to  receive  and  to  retain 
the  entirety  of  the  said  respective  payments, 
(e.)  By  the  Act  H  k  15  Vict.  o.  25,  s  1, 
when  the  lease  or  tenancy ,being  at  a  rack 
rent,  shall  determine  bv  the  death  or  cesser 
of  the  interest  of  the  landlotd  entitled  for 
his  life  or  for  any  uncertain  interest,  instead 
of  claims  to  emblements,  the  principle  of 
an  apportionment  of  rent  is  introduced,  the 
tenant  being  allowed  to  hold  on  till  the 
end  of  the  current  year  of  his  tenancy, 
upon  the  terms  of  the  old  holding,  where- 
upon he  goes  out  without  any  notice  to  quit 
either  eiven  or  received. 

(d)  By  the  Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Yict  c.  18),  s.  119,  and 
nnder  the  Church  Building  Acts  (17  &  18 
Vict  c.  32X  the  principle  of  apportionment 
of  rent  is  also  adopted,  when  part  only  of 
the  land  comprised  in  the  lease  or  under- 
lease (as  the  case  may  be)  is  required  for 
the  purposes  of  the  works  authorized  by 
those  Acts  respectively. 

Lastly  (0.)  By  the  Apportionment  Act, 
1870  (33  &  34  Yict.  o.  35X  the  principle  of 
apportionment  was  extended  to  the  cases 
of  routs,  annuities,  dividends,  and  other 
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periodical  payments  in  the  nature  of  income 
reserved  or  made  |)ayabl6  otherwise  than 
by  an  instrument  m  writing,  with  the  like 
remedies  for  tlie  recovery  of  the  propor- 
tionate pavment.  This  Act  was  necessi- 
tated by  the  decision  in  CatUey  v.  Arnold 
(1  J.  &  H.  651),  which  limited  the  earlier 
Acte  to  paymente  reserved  by  instrumente 
in  writing  onlv ;  and  since  the  Act  of  1870, 
there  is  probably  nothing  that  is  not  now 
apportionable,  as  if  it  accrued  from  day  to 
day. 

APFBAIflS.  To  set  or  afilx  the  true 
price  or  value  on  goods.  By  stat.  11 
kdw.  1  (Acton  Bumell),  ^praisemente 
are  to  be  made  on  oath,  and  are  to  be  at 
the  true  value,  under  the  penalty  of  the  ex- 
cessive appraiser  having  to  purchase  at  his 
own  valuation;  and  by  stats.  46  Geo.  3, 
o.  43,  and  8  dk  9  Yict.  c.  76,  appraisers 
must  be  licensed,  and  by  the  Stamp  Act, 
1870  (33  &  34  Yict  o.  97),  every  appraise- 
ment is  to  bear  a  stamp  of  6d.  for  every 
£10  of  value,  and  for  every  value  between 
£5  and  £10,  and  a  stamp  of  3d.  for  £5  of 
value  or  under.  But  appraisements  made 
for  one  side  only,  and  not  being  obligatory 
as  between  the  parties,  are  exempted. 

APPBXHBHBIOH  OF  0nrSVDSB8 :  8ee 

titles  CoNGTABLE ;  Police;  Warramt. 

AFFBEHTIOE.  A  person  in  the  course 
of  learning  any  profession  is  so  called  in 
law ;  but  the  name  is  now  commonly 
limited  to  a  person  bound  by  indenture  to 
a  tradesman,  who  thereby  undertakes  for 
certain  considerations  to  teach  him  his 
trade.  Bee  the  duties  of  the  master  ex- 
plained in  Couchman  v.  Siller  (23  L.  T. 
480) :  and  those  of  the  apprentice  in  Cooper 
V.  Simmonds  (7  H.  &  N.  707).  Where,  as 
usually  happens,  the  apprentice  is  an  in- 
fant, no  action  lies  a^i^nst  him  on  his 
covenant  (fiyVbert  v.  FUteher,  Cro.  Car.  179), 
unless  by  special  custom  {WhiUingham  v. 
Hill,  Cro.  Jao.  494) ;  therefore  usually  the 
parent  covenants  for  him,  but  the  infant 
must  execute  the  indenture  (i2.  v.  Ames- 
ley,  S  B,  &  A.  585).  Under  the  Btamp 
Act,  1870,  the  indenture  must  be  stampcti 
with  a  5«.  stamp  for  every  £5,  or  fraction 
of  £5,  of  premium,  and  with  a  2s.  6(2.  stamp 
where  there  is  no  premium. 

Regarding  pariah  apprentices,  see  3  &  4 
Will.  4,  a  63,  and  7  &  8  Yict  c  101;  and 
for  the  jurisdiction  of  justices  of  the  peace 
regarding  sudi,  see  the  same  statutes,  and 
also  Beg.  v.  Pround  (Law  Bep.  1  C.  C.  71). 

AFPBOPRIATIOK.  This  word  is  com- 
monly used  in  two  senses,  viz.  (1.)  the 
appropriation  of  benefices,  and  (2.)  the 
appropriation  of  payments. 

(1.)  An  Approprialion  of  a  Benefice, — 
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This  is  the  annexiDg  of  a  benefice  to  the 
use  of  some  religions  house,  or  spiritual 
corporation,  whether  sole  or  aggregate,  to 
enjoy  for  ever;  just  as  an  impropriation 
is  the  annexing  a  benefice  to  the  use  of  a 
lay  person  or  corporation.  (See  title  Im- 
pbofbiation). 

(2.)  Appropriati4m  of  a  Payment. — This 
means  the  application  of  a  payment  to  the 
discharge  of  a  particular  debt.  Thus,  if  a 
creditor  has  two  distinct  debts  due  to  him 
from  his  debtor,  and  the  latter  makes  a 
general  payment  on  account  wiUiout  speci- 
fying at  the  time  to  which  debt  he  intends 
the  payment  to  apply,  it  is  optional  for  the 
creditor  to  appropriate  rt.e.,  to  appW)  the 
payment  to  either  of  tne  two  debts  he 
pleases.  The  leading  case  upon  the  sub- 
ject is  Clayton*B  Case  in  Dewwnes  ▼.  Nohle 
(1  Mer.  585;  Tud.  Merc.  Cfa.  1);  from 
which  case  and  the  notes  thereto,  the  fol- 
lowing rules  may  be  gathered : — 

(1,)  The  first  option  to  appropriate  be- 
longs to  the  debtor  at  the  time  of  payment. 
The  appropriation  in  this  case  may  be 
either  express  (^Ex  parte  Imbertf  1  De  G. 
&  J.  152),  or  implied  (Shaio  ▼.  Picton,  4 
B.  &  G.  715),  or  presumed  (Young  y.  Eng- 
lish, 7  Beav.  10).  In  the  case  of  several 
debts,  some  of  which  are  barred  by  the 
Statute  of  Limitations  and  some  not,  the 
presumption  is,  that  the  payment  is  made 
on  account  of  the  debt  or  debts  not  barred 
{Nash  V.  Hodgson^  6  De  G.  M.  &  G.  474, 
reversing  the  decision  of  Wood,  Y.O.,  Kay, 
650). 

(2.)  The  second  option  to  appropriate 
belongs  to  the  creditor  (Dig.  46,  8, 1),  and 
this  appropriation  need  not  be  made  at  the 
time  of  payment,  but  at  any  time  afterwards 
until  the  matter  comes  to  trial  (Simeon  v. 
Ingham,  2  B.  &  G.  65) ;  appropriation  can 
only  be  made  once,  at  least  after  notice  of 
the  first  appropriation  has  been  given  to 
the  debtor.  But  it  is  competent  for  a  debtor 
and  his  creditor  to  make  a  new  contract 
varying  the  appropriation  of  past  payments 
(MerrimanT.  Ward,  IJ.&B..  371),  Where 
one  of  two  or  more  debts  is  barred  by  the 
Statute  of  Limitations,  and  the  other,  or 
others,  are  not  barred,  the  creditor  may 
appropriate  the  payment  to  the  debt  or 
debts  which  are  barred,  and  afterwards 
pursue  his  remedy  for  the  recovery  of  the 
other  or  otliers  (Mills  v.  Fouskee,  5  Bing. 
(N.G.)  455);  and  similarly  In  the  analo- 
gous cases  mentioned  in  Cruikshanks  v. 
£oM,  1  Moo.  &  Rob.  100  (sale  of  spirits  on 
credit),  and  Arnold  v.  Poole  (Jlfoyor),  4  M. 
&  G.  860  (solicitor  to  corporation).  Seciu, 
if  the  debt  is  absolutely  unlawful,  e,g.  a 
gambling  debt  And,  apparentlv,  the  two 
debts  must  be  of  asoertainca  amount 
(Qoddard  v.  Hodges,  1  G.  &  M.  S3,(un8ettled 
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partnership  accounts);    Ooddard  v.   Ck)x, 
2  Str.  1194  (assets  in  administration)  ). 

(3.)  Failing  any  appropriation  by  the 
creditor,  the  law  appropriates  the  payment 
to  the  various  debts  In  the  order  of  their 
respective  dates,  beginning  with  the  earliest 
{Clayton's  Case,  supra).  Of  course,  how- 
ever, one  man's  money  will  not  be  appro- 
priated by  the  law  towards  payment  of 
another  man's  debt,  e.p.  partnership  moneys 
In  payment  of  a  smgle  partner's  debt 
(Thompson  v.  Brown,  1  Mood.  &Malk.  40). 
The  appropriation  by  the  law  is  first  to 
interest,  and  only  secondly  to  principal 
(Chase  v.  Box,  Hov.  Preem.  261 ;  Bower  v. 
Marris,  1  Or.  &  Ph.  851 ;  Gode  8.  53,  1 ; 
Dig.  46,  3.  6.  §  3).  But  the  law  wlU  not 
in  the  last-mentioned  case  appropriate  any 
part  of  the  money  paid  to  interest  barred 
by  the  statute  (In  re  Fitzmauru^s  Minors, 
15  Ir.  Gh.  Bep.  445) ;  nor  wlU  the  law  ap- 
propriate a  payment  to  money  ille&nlly  due 
(TFW^W  V  iatVi^,  3  B.  &  G.  165). 

Appropriation  of  payments  must  be  dis- 
tinguished from  apportionment  of  same 
between  debts  having  equal  rights  to  bo 
paid  {Faveno  v.  Bennett,  11  East,  36 ;  Die. 
46,3,8).  1       »      6 

,  AFFSOFBIATIOV  OF  FATMEHTB :  See 

title  AppBorBiATioN. 

APPBOntlATIOH    OF     BBOUBITIES. 

Where  a  security  has  been  deposited  with 
a  creditor  generally,  and  the  debtor  after- 
wards becomes  bankrupt,  owing  two  or 
more  debts,  one  or  some  of  vmlch  are 
proveable^  and  the  other  or  others  net 
proveable,  the  creditor  may  appropriate 
the  security  to  the  debt  or  debts  which  are 
not  proveable  (Ex  parte  Hunter,  6  Ves.  94 ; 
Ex  parte  Waring,  19  Ves.  845). 

See  title  Wabiko,  Ex  pabtk,  Gasb  of. 

AmtOFBIATIOK  OF  SUPPLIES.  The 
first  instance  of  Parliament  appropriating 
the  supplies  is  in  the  year  1354,  when  the 
subsidy  granted  on  wool  was  directed  to 
be  applied  solely  for  the  purposes  of  the 
war. 

APPBOVAL,  8AIE  OK :  See  titles  Sale  ; 
Salb  on  Appboval. 

APPBOVXICBBT.  This  woixl  has  several 
meanings.  It  signifies  much  the  same  as 
improvement ;  thus,  approvement  of  com- 
mon means  the  inclosing  a  part  of  a  com- 
mon by  the  lord  of  the  manor  for  the 
pujpose  of  cultivating  the  same,  leaving 
sufficient  nevertheless  for  the  oommonen. 
This  power  in  the  lord  to  approve  is  con- 
ferred by  the  Stat,  of  Merton  (20  Hen,  3, 
c.  4)  and  Westminster  the  Second  (13 
Edw.  1,  Stat.  1,  c  46),  as  extended  by  the 
Stat.  3  &  4  Edw.  6,  c  3.  Secondly,  it  is 
also  said  to  signify  the  profits  of  a  farm 
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(Gowel).  Thirdly,  it  signifies  the  act  of 
an  approver,  who,  when  indicted  of  treason 
or  felony,  and  arraigned  for  the  same,  con- 
fesses the  fact  before  plea  pleaded,  and 
aoonses  others,  his  accomplices,  of  the  same 
crime  in  order  to  obtain  his  own  pardon. 
8  Cruise,  89 ;  Gowel;  2  T.  B.  891. 
iSds  title  Ikclosubb. 

APFBOYZB.  See  title  Appboyimznt 
(8rd  meaning). 

AFFUBTXHAVT.  This  word  denotes 
annexed  or  belonging  to;  bnt  in  law  it 
denotes  an  annexation  which  is  of  conveni- 
enoe  merely  and  not  of  necessity,  and  which 
may  have  had  its  origin  at  an^  tim&  in 
both  which  respects  it  is  distinffuisned 
from  Appendant  (tee  that  title).  In  con- 
yeyances  of  lands  and  houses,  it  is  nsnal  to 
add  to  the  parcels,  or  else  to  the  hahendumy 
or  to  both,  the  phrase  "^  with  the  appurte- 
nances," and  to  make  surer,  to  add  "or 
reputed  as  appurtenant  or  belonging  there- 
to." The  term  ib  commonly  confined  in 
law  to  the  purely  incorporeid  heredita- 
ments that  are  commonly  annexed  to  lands 
or  to  houses,  and  may  include  as  well  com- 
mon, as  any  other  right  (Lister  y.  Ftckford, 
84  Beay.  576). 

See  title  Inoobfobbal  Hebeditambnts. 

AQVAX  SI  IGHI8  INTEBDIOTIO.    In 

Boman  Law  was  banishment, — a  person 
excluded  from  water  and  fire  (wnether 
physical  or  sacrificial)  being  obliged  there- 
oy  to  withdraw  himself. 

See  title  Depobtatio  yEL  Belbqatio. 

AQimiAH  SnPTTLAnOV:  See  title 
Btipulatio  Aquiliana. 

ABHUBATIOH  AND  AWABD.  All 
matters  in  dispute  ooDcerning  any  personal 
chattel  or  personal  wrong  may  l>e  referred 
to  the  decision  of  an  arbitrator;  and  al- 
though much  jealouff^  was  formerly,  and 
some  jealousy  is  still,  felt  in  allowing  refers 
ences  of  questions  regarding  real  property, 
yet  references  have  been  made  and  allowed 
of  the  following  matters, — ^partition  between 
joint  tenants  and  tenants  in  common,  set- 
tlement of  disputed  boundaries,  waste  be* 
tween  landlord  and  tenant,  title  of  devisees, 
and  generally  upon  title.  Parties  may 
eyen  agree  to  refer  to  arbitration  any  future 
differences  between  them,  although  none 
at  present  may  exist  And  under  various 
Acts  of  Parliament  ciyil  matters  are  oom- 
pulsorily  referred ;  in  particular,  matters  of 
account,  under  the  C.  L.  P.  Act,  1854  (17 
k  18  Vict,  a  125,  ss.  3-6),  when  they  can- 
not be  conyenientiy  tried  in  the  ordinary 
way ;  and  under  the  Judicature  Acta^ 
187.S--5,  by  consent  of  all  parties  any  ques- 
tion or  issue  of  ftict  in  any  civil  cause  or 
matter  may  be  referred  to  a  referee  for 
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him  to  try  same  and  to  report  the  result  of 
his  trial  to  the  Court  (Act,  1873,  ss.  57, 
58) ;  and  by  compulsory  order  of  the  Court 
or  a  Judge,  any  question  or  issue  of  fact,  or 
any  question  of  account,  in  9,dj  dvil  cause 
or  matter  requiring  either  a  nunute  exami- 
nation of  documents  or  of  accounts,  or  a 
scientific  or  local  examination,  may  be 
referred  to  a  referee  for  him  to  try  same 
and  to  report  as  before.  In  either  case, 
the  Court  may  either  adopt  or  set  aside  the 
report  in  whole,  and  may  require  any  ex- 
planation or  reasons  from  the  referee,  and 
may  remit  the  report  or  any  part  of  it  for 
further  consideration  or  for  re-trial ;  or  the 
Court  may  itself  decide  the  point  on  the 
evidence  taken  before  the  referee,  with  or 
without  additional  evidence,  as  the  Court 
may  direct  (Order  zxxyi.,  rule  84,  March, 
1879).  But  with  regard  to  criminal  matters, 
the  old  rule  was,  tnat  matters  criminal  were 
not  arbitrable;  and  it  may  be  said  still 
that  offences  of  a  public  nature  are  not 
referable.  On  the  other  hand  it  has  been 
said  that  in  all  cases  where  the  injured 
party  has  a  remedy  by  action  as  well  as  by 
mdictment,  he  may  refer  same,  procuring 
the  consent  of  the  Judge  if  the  indictment 
has  been  already  commenced,  or  a  con- 
viction upon  it  obtained. 

The  persons  who  may  refer  matters  to 
arbitration  are  of  a  correspondingly  various 
character.  Firstly,  where  the  referring 
parties  are  interested  on  their  own  account 
in  the  matters  referred,  it  is  a  general 
rule  that  every  one  capable  of  making 
a  disposition  or  release  of  his  or  her  right 
may  also  make  a  submission  to  an  award 
(Com.  Dig.  Arb.  D.  2);  and  conversely, 
the  incapacity  to  contract  involves  the  in- 
capacity to  refer.  But  as  between  partners, 
one  partner  cannot  bind  the  other  by  his 
sole  submission ;  and  it  matters  not  whether, 
the  partnership  be  general  or  particular, 
the  submission  to  an  award  not  being 
within  the  scope  of  the  partnership  or  inci- 
dent to  any  matters  within  such  scope; 
and  all  the  partners  must  execute  the  sub- 
mission in  order  that  any  of  them  may  bo 
bound  by  the  award  {Aniram  v.  Chase,  15 
East,  209).  Secondly,  where  the  referring 
parties  have  no  personal  interest  in  the 
award,  but  act  in  the  capacity  of  trusteos 
or  agents  only,  it  is  a  eeneral  rule  that  tho 
agent  referring  must  have  authority  so  to 
do,  but  such  authority,  where  not  express, 
may  be  implied  from  the  nature  of  tho 
agency.  Thus,  the  better  opinion  is,  that 
a  solicitor  or  attorney  retained  generally 
has  an  implied  authority  to  refer  (Dowte  v. 
Coxe,  8  Bing.  20),  unless,  iemble,  he  is  ex- 
pressly forbidden  to  mako  a  reference 
(FUmer  v.  Delher,  3  Taunt.  480). 

See  furUier  titles  Bevocatiok  ;  Svbmis- 
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8I0N ;  Umpire  ;  and  for  the  proceedings  in- 
cident to  a  reference,  not  being  in  an  action, 
and  tne  form  and  execution  of  the  award, 
with  the  remedies  thereon,  see  generally 
Russell  on  Arbitrations ;  Pontifex  v.  Severn, 
3  Q.  B.  Div.  295. 

ABCHBI8H0P.  The  head  or  chief  of 
the  clergy  in  a  whole  province.  He  has 
the  inspection  of  the  bishops  of  that  pro- 
vince, as  well  as  of  the  inferior  clergy,  and 
mav  deprive  them  on  notorious  cause.  The 
archbishop  has  his  own  diocese  wherein 
he  exercises  epUeopal^  as  in  his  province 
he  exercises  archi^aiscopal,  juriadiction. 
To  him,  or  to  his  Court,  all  appeals  are 
made  from  inferior  ecclesiastical  jurisdic- 
tions within  his  province ;  and  as  an  appeal 
lies  or  lay  from  the  bishops  in  person  to 
him  in  person,  so  it  also  lies  from  the  Con- 
sistory Courts  of  each  diocese  to  his  Archi- 
episcopal  Court  1  Bum's  £c.  Law;  2 
KoU.  Abr. 

By  the  stat.  37  &  38  Vict.  o.  85  (Public 
Worship  Regulation  Act,  1874),  provision 
was  made  for  the  appointment  of  a  judge 
of  the  Provincial  Courts  of  Canterbury  and 
York,  and  such  judge  (upon  a  vacancy  oo- 
curring  in  the  respective  offices)  is  to  be- 
come ex  officio  the  official  principal  of  the 
Arches  Court  of  Canterbury,  and  also 
ofBcial  principal  or  auditor  of  the  Chancery 
Court  of  YorK.  The  office  of  such  judge 
continues  during  good  behaviour,  and  so 
long  only  as  he  remains  a  member  of  the 
Church  of  England. 

See  also  titles  Abchxs,    Coubt   of; 

CONSISTOBIAL    COUBTB ;    £CCLE8IA»- 

TioAL  CouBTS ;  and  Oitioial  Pbin- 

CIPAL. 

ABCHDSACOH.  a  dignitary  of  the 
church  who  has  ecclesiastical  jurisdiction 
immcdiutely  subordinate  to  tmit  of  the 
bishop,  either  throughout  the  whole  of  his 
diocese  or  in  some  particular  part  of  it 
He  is  nominally  appointed  by  the  bishop 
himself,  and  has  a  kind  of  episcopal  autho- 
rity originally  derived  from  the  bishop, 
but  now  independent  and  distinct.  Jt 
was  formerly  bis  office  to  grant  letters  of 
admioistration,  but  that  duty  is  now  dis- 
charged by  the  district  Probate  Courts. 
He  visits  tne  clergy,  and  has  his  separate 
Court  for  the  punishment  of  offenders  by 
spiritual  censures,  and  for  hearing  all 
other  causes  of  ecclesiastical  cognizance. 
Com.  Dig.  Ecclesiastical  Persons;  Bum's 
Ec.  Law ;  1  Lev.  192. 

/See  titles  Abohbishop;  Egolbsiastical 

CoUBTB. 

ABCHS8,  COUBT  07.  An  ecclesiastical 
Court,  so  called  because  originally  held  in 
the  Church  of  St.  Mary-lo-Bow  (cte  Ar- 
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eubiu).  It  was  latterly  held  in  the  hall 
belonging  to  the  College  of  Civilians,  com- 
monly called  Doctors  Commons ;  but  in 
more  recent  times,  the  office  of  the  Court 
of  Arches  became  annexed  to,  and  was 
commonly  discharged  by,  the  judge  of  the 
Court  of  Admiralty,  in  his  Court  at  West- 
minster; and  now  under  the  Public  Worship 
Regulation  Act,  1874  (37  &  38  Vict  c.  85), 
a  special  judge  hus  been  appointed  for  this 
portion  of  the  ecclesiastical  jurisdiction 
{see  title  ABCHBrsHOP).  The  Court  as  newly 
re-constituted  is  under  the  control  of  the 
Court  of  Queen's  Bench,  in  case  it  exceeds 
its  jurisdiction,  or  proceeds  to  affect  the 
libcrfy  or  property  of  the  subject  otherwise 
than  in  duo  legal  process  {Martin  v.  ilfac- 
konochie,  3  Q.  B.  Div.  730;  and  on  app. 
4  Q.  B.  Div.  697). 

The  Court  of  Arches  is  the  Court  of 
Appeal  of  the  Archbishop  of  Canterbury  ; 
the  judge  thereof  hears  all  appeals  from 
bishops  or  their  cli&ncellors,  or  commis- 
saries, deans  and  chapters,  and  arch- 
deacons ;  and  from  his  decision  an  appt^al 
lies  to  the  Judicial  Committee  of  the  Privy 
Council.  The  Court  of  Arches  has  also  an 
original  jurisdiction  over  the  thirteen  pecu- 
liar parishes  in  London  which  belong  to 
the  Archbishop  of  Canterbury ;  but  upon 
receiving  letters  of  request  from  any  bishop, 
he  may  assume  original  jurisdiction  in  any 
ecclesiastical  matter  arising  elsewhere. 

ABCHIVES.  This  word,  which  is  de- 
rived from  area,  a  chest,  was  originally 
used  to  denote  a  repository  for  documents, 
but  by  a  natural  transference,  has  come  to 
denote  the  documents  themselves. 

ABOUXEHTATiySinSSS.  A  fault  in 
pleading,  in  respect  that  the  pleading  is 
not  a  concise  and  positive  statement  of 
facts,  but  an  argumentative  expression  of 
the  legal  doctriae  applicable  to  the  facts 
which  are  its  groundwork.  A  pleading 
faulty  on  this  score  may  be  strack  out  as 
embarrassing. 

ABOTTiaSHTnX  AB  IKCOKVEHIBHTI. 

This  is  a  good  argument  in  law,  as  what- 
ever is  inconvenient  is  prima  facie  not  law, 
and  certainly  ought  not  to  remain  law. 

ABMIOEB :  See  title  Esquibb. 

ABXOBIAL  BBABDrCW.  For  the  duty 
on  these,  see  Stamp  Act,  1870  (33  &  34 
Vict  0.  14),  Bch. ;  see  also  title  Hbbalds' 

COLLEOB. 

ABXOTJB,  or  ABXB.  In  the  meaning 
of  the  law  are  anything  that  a  man  wears 
for  his  defence,  or  takes  into  his  bands  for 
that  purpose,  or  uses  in  his  wrath  to  cast  at 
another,  or  to  strike  him  with.  So  that  tlie 
appellations  **  armour  "  and  **  arms,"  do  not 
in  the  law  simply  signify  a  sword,  shield, 
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helmet,  or  snch  tike;  but  extend  also  to 
Btonee  and  other  miadles  used  for  the  pnr- 
poaes   of  defence   or    warfare.      Croxnp. 
Just.  65  ;  Oowel ;  Holthoose. 

AXM8 :  See  title  Abmoub.' 

ABMB,  BIGHT  TO  CABET.  Was  con- 
ceded to  Protestants  by  the  BUI  of  Bights 
(1 W.  Ae  M.  sess.  2,  c.  2). 

ABXT.  In  ancient  times,  the  English 
forces  were  composed  of  Ihe  following 
TBiieties  of  men-ai-arms,  viz  : — 

(1.)  Persons  holding  by  knight  service, 
and  who  were  required  by  virtue  of  their 
tenure,  to  serve  forty  days  annually ; 
(2.)  Other  persons  eoeaged  by  contract ; 
(3.)  Freemen  or  fieendders  generally, 
in  virtue  of  the  mere  general  duty  of 
allegiance. 

The  first  and  second  of  these  varieties 
constituted  tiie  Army  Proper;  the  third 
variety  was  the  Militia. 

I.  Army  Proper: — ^The  statute  1  Edw. 
3,  c,  5,  enacted  that  no  one  should  be  called 
upon  for  service  otherwise  than  as  before 
used  and  accustomed,  and  that  no  one 
should  be  sent  out  of  his  own  county  unless 
in  cases  of  invasion,  or  other  like  sudden 
emergency ;  but  inasmuch  as  that  monarch, 
notwithstanding  the  statute,  called  upon 
the  counties  and  principal  towns  to  furnish 
him  with  forces,  therefore  the  statute  25 
Edw.  3,  c.  8,  further  enacted  that  no  un- 
usual services  should  be  required,  unless 
with  authority  of  Parliament. 

Upon  the  accession  of  the  Tudor  dy- 
nas^,  these  statutes  of  Edward  III.  were 
entirely  disregarded,  in  particular  by 
Henry  YIII.  and  Elizabeth,  who  not  only 
compelled  the  counties  to  famish  soldiers, 
but  also  pressed  men  into  the  service  as 
well  abroad  as  at  home;  and  the  statute 
4  &  5  Ph.  &  M.  c.  3,  expressly  recognises 
the  right  of  the  sovereign  to  levy  forces. 

The  nucleus  of  a  standing  army  appears 
to  have  been  the  200  yeoman  of  the  guard, 
mainti^ined  by  Henry  YIII.,  together  with 
some  attiller^en,  stationed  in  the  Tower 
of  London,  m  the  Gastle  of  Dover,  at  the 
Fort  of  Tilbury,  at  Portsmouth,  and  at 
Berwick-on-Tweed.  Bubeequently,  upon 
the  split  between  the  sovereign  and  parlia- 
ment, in  the  reign  of  Charles  I.,  the 
sovereign  maintained  his  forces,  and  the 
parliament  theirs ;  and  upon  the  Bestora- 
tion  of  16e0,  Charles  11.  retained  5000 
guards  as  a  standing  army,  and  shewed  a 
diroosition  on  several  occasions,  particu- 
larly in  1667,  1673,  and  1678,  to  morease 
their  number  to  20,000.  James  II.  main- 
tained a  standing  army  contrary  to  the 
wishes  of  Parliament;  and  upon  the  Bevo- 
lution  in  1688,  William  III.  maintained 
7000  men  as  a  standing  army,  a  number 
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which,  under  Walpole's  administration 
(George  IL  and  HI.),  was  increased  to 
17,000,  exclusive  of  the  forces  maintained 
in  Ireland.  Since  these  dates,  the  army 
has  been  very  largely  increased,  to  meet  the 
increasing  wants  of  the  kingdom  and  more 
particularly  of  the  Empire. 

Courts  martial  were  established  for  the 
first  time,  in  1718,  by  a  clause  in  the 
Mutiny  Bill  of  that  year,  and  have  since 
been  continued  under  the  annual  Mutiny 
Act  Under  the  stat  42  A  43  Vict.  c.  33^ 
(Army  Discipline  and  Begulation  Act, 
1879),  which  is  made  to  come  into  force 
by  an  annual  Act  of  Parliament,  provisions 
of  a  more  permanent  character  have  been 
enacted  for  the  regulation  of  such  Courts. 

The  Stat  of  8  Oeo.  2,  c.  30,  prohibits 
troops  from  appearing  at  elections ;  and  in 
1741  a  resolution  was  made  in  tlie  Com- 
mons declaring  that  it  was  a  high  infringe- 
ment of  the  liberty  of  the  subject  for  the 
troops  to  have  appeared  (as  they  had  done) 
at  the  Westminster  election  of  that  year. 

n.  MiUtta: — ^The  frecholdera  of  each 
comity  were  originally  summoned  bv  the 
earl  for  self-defence,  and  were  under  a 
general  duty  to  be  properly  furnished  with 
arms  for  that  purpose.  By  the  Statute  of 
Winchester  (13  Edw.  1),  in  aid  of  the 
Common  Law,  all  male  persons  between 
the  ages  of  fifteen  and  sixty  were  required 
to  keep  arms  in  accordance  with  their 
station,  and  might  at  any  time  be  called 
out  as  a  potae  comit<Uu8  by  the  sheriff,  who 
had  by  that  time  taken  the  place  of  the 
earl,  at  least  in  mattera  of  mere  internal 
police.  But  these  freeholders,  keeping 
themselves  in  constant  readiness,  were 
capable  of  being  mobilized  as  a  militia  for 
the  purposes  of  the  national  defence. 

The  stat  of  1  Jac  1,  c.  25,  established 
magazines  of  arms  in  each  county,  and 
Mary  having  previously  created  the  body 
of  lords-lieutenant,  the  militia  was  hence- 
forth under  the  control  of  these  latter 
officers,  and  a  certain  number  of  free- 
holders acted  as  a  militia  in  relief  of  the 
general  body.  The  Train  Bands  of  Lon- 
don were  a  noted  regiment  of  militia, 
formed  in  the  reisn  of  Henry  VIII.,  and 
so  called  in  the  reign  of  Elizabeth  (1588). 

In  1642,  the  I^ng  Parliament  intro- 
duced a  bill  for  regulating  the  militia,  and 
asstuned  the  right  of  nominating  the  lorda- 
lieutenant  who  were  to  have  the  com- 
mand; but  in  1660,  the  sole  right  over 
the  militia  was  declared  to  resi£  in  tlio 
Crown,  and  not  in  Parliament.  In  1757, 
the  militia  were  re-organised,  and  placed 
nearly  on  their  present  footing. 

There  are  also  the  three  following  varie- 
ties of  the  military  forces,  of  more  recent 
origin  or  development,  viz. : — 
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III.  Feomanrv  .-—Local  forces  raiaed  by 
some  indiyidual  or  individuala  in  each 
county,  with  the  approbation  of  the  eove- 
rcign  (44  Goo.  3.  c.  54). 

IV.  Volunteers ;— A  branch  of  the  auxi- 
liary forces  which  appears  to  have  been 
first  established  under  the  Act  16  &  17 
Vict  c.  73,  but  is  now  principally  regulated 
by  the  Acts  26  &  27  Vict.  c.  65,  and  84  &  35 
Vict.  c.  86 ;  and 

V.  Army  Reserve:— A  branch  of  the 
military  forces  of  the  country  first  con- 
stituted under  the  stat.  30  &  31  Vict.  o. 
110,1  and  ^o^  regulated  by  that  Act  and 
one  or  two  subsequent  Acts. 

See  title  Army  Discipline  Act,  1879. 

ABMT  DI8CIFLINS  ACT,  1879.  This  is 
tiie  statute  42  &  43  Vict.  c.  33,  which  aims 
at  a  permanent  regulation  of  the  forces  of 
the  Kingdom  and  Empire,  without  the 
necessity  of  annually  enacting  the  usual 
Mutiny  Act,  and  at  the  same  tune  the  con- 
stitutional principle  is  preserved,  that  a 
standing  army  canuot  exist  in  this  country 
in  time  of  peace  without  the  consent  of 
Parliament,  because  the  permanent  Act  is 
only  to  come  into  force  by  virtue  of  an  Act 
of  Parliament  to  be  passed  annually  for  the 
purpose,  and  is  to  operate  onl^  during  the 
time  specified  in  the  last-mentioned  annual 
Act  (§  2) ;  and  the  first  instance  of  such 
annual  Act  is  the  Anny  Discipline  and 
Regulation  (Commencement)  Act,  1879 
(42  &  43  Vict.  c.  42),  which  in  its  preamble 
very  fuUy  recognises  the  oonstitutioDal 
principle.  The  permanent  or  principal  Act 
applies  to  every  branch  of  the  military 
forces  of  the  country,  namely,  the  army 
proper,  the  Boyal  Marines,  tlie  army  reserve, 
the  militia,  tiie  militia  reserve,  the  yeo- 
manry, the  volunteers,  and  also  the  Indian 
army,  subject  (as  regards  some  of  these 
branches)  to  special  restrictions  and  regu- 
lations. The  Act  provides,  Fibotlt,  for 
the  discipline  of  the  forces, — ^that  is  to  say, 
for  the  repression  and  punishment  of  crimes, 
whether  (1.)  Mutiny  or  insubordination,  or 
(2.)  Desertion  and  fraudulent  enlistment, 
or  (3.)  Drunkenness  and  disgraceful  con- 
duct generally,  or  (4.)  Offences  of  military 
routine, — providing  also  for  the  establish- 
ment and  regulation  of  courts  martial  and 
the  mode  of  trial  in  such  courts  of  any 
alleged  offence,  the  commanding  officer 
havmg  also  a  summary  authority  over  sol- 
diers (as  distinguished  from  (^cers^  in 
respect  of  the  lesser  offences;  and  there 
are  very  sober  and  guarded  rules  regarding 
the  carrying  into  execotion  of  the  sentences 
of  courts  martial.  The  Act  provides, 
SsooNDLT,  for  enlistment,  for  re-engage- 
ment and  prolongation  of  the  period  of  ser- 
vice,  for  discharge,  for   transfer  to  the 


ABICT  DISCUPLIinC  ACT,  1879— contd. 
reserve,  &c. ;  and,  Thibdly,  for  the  billeting 
of  the  forces  and  for  the  impressment  of 
carriages  as  may  be  necessary  when  the 
forces  are  in  route.  The  Act  provides  also 
for  the  punishment  of  offences  by  officers 
and  soldiers  that  are  not  strictly  of  a  mili- 
tary character,  e.^.,  treason,  murder,  rape, 
and  the  like,  which  in  the  Act  are  called 
"civil  offences"  (§  41);  and  also  for  the 
punishment  of  civilians  enticing  or  being 
part  with  soldiers  into  or  in  the  commission 
of  certain  felonious  acts;  such  as  buying 
or  pawning  regimental  stores  and  the  like 
(§  149).  Tlie  punishments  for  the  so-called 
"civil  offences"  are  roughly  those  which 
any  civilian  would  be  subject  to  by  the  gene- 
ral law  of  the  country  ;  the  punishment  for 
military  offences  proper  range  from  death 
to  stoppages  out  of  pay,  and  comprise 
corporal  punishment  (i.e.  the  laeh),  not  ex- 
ceeding twenty-five  lashes,  and  not  to  be 
inflicted  upon  non-commissioned  officers. 

AEBAIOK,  ASBAI0N1IZ]!VT  (ad  ra- 
tionem  ponere).  To  arraign  a  prisoner  is 
to  call  him  to  the  bar  of  the  Court  to 
answer  the  matter  charged  against  him  in 
an  indictment. 

ABBAKOEMERT,  8CHX1CE  OF.  Under 
the  fiailway  (Companies  Act,  18G7  (30  &  31 
Vict  c.  127),  BS.  6-22,  a  company  unable 
to  meet  its  engsgements  with  its  creditors, 
may  prepare  a  scheme  of  arrangement  with 
them,  and  may  file  same  in  the  High  Court 
of  Justice;  and  thereafter,  all  actions 
against  the  company  by  creditors  will  be 
stayed,  and  no  execution  may  thereafter  be 
made  available  against  the  property  of  the 
company  without  the  leave  of  the  High 
Court  Three-fourths  of  the  holders  of 
mortgages  or  bonds  or  of  debentures,  &c., 
consenting  to  the  proposed  arrangement, 
bind  the  otibers  of  their  own  class;  the 
ordinary  shareholders  assent  at  an  extra- 
ordinary general  meeting.  And  after  such 
consents  obtained,  the  company  obtains, 
upon  petition  to  the  Court,  a  confirmation 
of  the  scheme,  usually  within  three  months 
of  the  filing  of  the  scheme.  The  sdieme 
being  confirmed  is  enrolled  in  the  'Court, 
and  notice  of  such  confirmation  and  enrol- 
ment is  published  in  the  OazeUe,  And  for 
Joint  Stock  0>mpanies  generally  as  to  such 
arrangements,  see  33  &  34  Vict.  o.  104  {In 
re  D.  D.  CoUieries,  11  Ch.  Div.  605). 

ABRAVGSiaSHTS  WITH  OBBDITOXfl. 

May  be  either  voluntary  where  and  so  far 
as  the  creditors  consent  thereto  with  the 
debtor,  or  may  be  validated  by  statute. 
The  Bankruptcy  Act,  1869  (32  &  33  Vict, 
c.  71)  provides  for  such  arrangements,  and 
for  the  enforcement  thereof,  either  by  liqui- 
dation or  by  composition. 
See  titles  Cgmpobttiov  ;  Liquidation. 
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ABRAT.  SignifieB  tho  ranking  or  setting 
forth  in  order.  A  challenge  to  (he  arrays 
as  applied  to  juries  and  as  distin^isbra 
from  a  challenge  to  the  polls,  signifies  an 
exception  or  objection  against  aU  the  per- 
sons arrayed  or  impanneled  on  a  jury  on 
account  of  partiality,  or  some  default  of 
the  sheriff  or  his  under-offlcer  who  arrayed 
the  panel. 

anttgAiM  From  the  French  arrive 
(behind),  denotes  money  remaining  unpaid 
after  it  is  due.  Under  the  stat  3  &  4 
Will.  4,  c.  27,  six  years  is  fixed  as  the 
amount  of  arrears  of  rent,  dower,  &c., 
which  may  be  recovered  out  of  the  land, 
in  respect  of  which  the  right  to  payment 
exists;  but  this  does  not  prevent  an  action 
of  covenant  being  brought  under  the 
stat.  3  &  3  Will.  4,  c  42,  for  twenty  years* 
arrears.  Runter  v.  Nockold$,  1  Maa  &  G. 
640. 

ABBB8T.  From  the  French  arrHer  (to 
stop),  signifies  the  restraint  of  a  man's 
person  by  substituting  for  his  own  will  the 
constraints  of  the  law.  Arrests  may  be 
either  in  civil  or  criminal  cases. 

(1.)  Arrests  ineivU  cases  were  either  by 
writ  of  capias  or  by  writ  of  aUachmenU  the 
former  being  Uie  more  general,  the  latter 
issuing  only  in  cases  of  a  contempt  of 
Court  Such  arrests  were  also  either  on 
metfM  process  or  on  final  process;  but 
anrest  on  meine  process  was  abolished  by 
the  stat  1  ft  2  Vict  c.  110  (with  certain 
exceptions  specified  in  the  Act),  and  more 
recently  arrest  on  ^nol  process  for  debt  has 
been  abolished  by  the  stat.  32  &  33  Vict. 
C  62  (with  certain  exceptions  specified  in 
the  Act). 

(2.)  Arrests  in  eriminal  cases  may  be  as 
follows : — ^In  the  case  of  a  breach  of  the 
peace  actually  continuing,  or  reasonably 
likely  to  be  renewed,  any  private  person 
may  arrest  the  offenders,  or  any  of  them ; 
but  when  the  affray  is  over  he  may  not  do 
so,  nor  even  require  a  policeman,  uho  has 
not  seen  the  affray^  to  do  so  (Baynes  v. 
BrewtUr,  2  Q.  B.  375).  In  the  case  of  a 
felony  being  actually  committed,  he  may 
arrest  the  felon ;  and  in  case  the  felony  is 
completed,  he  may  give  the  felon  in  chitfge 
to  a  policeman  {Aikinson  v.  Wame,  1  Gr. 
M.  &  B.  827).  All  these  things  he  may  do 
without  a  warrant,  and,  i  fortiori  a  regular 

S>liceman  may  and  ought  to  do  the  like, 
ut  fhrther,  in  the  case  of  a  felony  actually 
committed,  a  policeman  may,  upon  probable 
suspicion  merely,  arrest  the  felon  without  a 
warrant,  and  may  even  break  open  doors ; 
and,  if  necessary  for  his  apprehension,  kill 
the  felon  {Hogg  v.  Ward,  3  H.  &  N.  417). 
A  warrant  for  the  apprehension  is  a  pro- 
tection to  the  constable  in  all  cases,  unless 
where  it  shews  upon  the  face  of  it  a  total 
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want  of  jurisdiction,  {The  Marthahea  Case, 
10  Bep.  68). 

See  titles  Oonbtablb;  Police;  Wab- 

BANT. 

ABBS8T,   7BEXD0M    TBOIC       Is   a 

privilege  of  members  of  Parliament,  and 
which  (as  regards  the  Commons)  received 
its  first  distinct  legislative  recognition  in 
1603^,  consequent  upon  the  difficulty  in 
Shirleifs  Case,  1603.  There  had  been 
numerous  earlier  assertions  of  the  privilege, 
which  (it  was  alleged)  had  exierted  from 
time  immemorial.  The  privilege  extended 
to  the  personnel  of  the.  members,  and  con- 
tinued not  only  during,  but  for  forty  days 
before  and  after,  the  session. 

See  title  Pbivilbqb  or  Pabuament. 

Certain  places,  called  Sanctuaries,  e,g.^ 
the  Mint,  the  Savoy,  &c.,  conferred  a  privi- 
lege from  arrest ;  but  such  privileges  were 
aboUshed  by  the  stat  8  &  9  Will.  3,  c.  27 ; 
9  Geo.  1,  c.  28;  and  1  Geo.  4,  c.  116. 

See    titles    Attacoment  ;    Capias  ; 
Police. 

ABBEST  OF  JUDOMBHT.  The  with- 
holding or  staying  of  judgment,  notwith- 
standing a  verdict  has  been  given,  on  the 
ground  that  there  is  some  error  appearing 
on  thd  face  of  the  record,  which  vitiates 
the  proceedings  (Steph.  on  Pleading,  106, 
6th  ed. ;  Bosowla  v.  Thomas,  6  Jur.  929). 
As  a  general  rule  the  error  must  be  one  of 
substance,  and  not  merely  formal,  the 
Statutes  of  Amendments  and  Jeofails  ex- 
cluding it  in  'respect'  of  the  latter.  The 
defendant  is  of  course  the  party  who  moves 
in  anest  of  judgment 

In  criminal  cases,  the  accused  may  at 
any  time  between  conviction  and  sentence, 
but  not  afterwards,  move  in  arrest  of  judg- 
ment, and  the  Court  will  even  in  certain 
oases,  of  its  own  motion,  arrest  the  judg- 
ment. By  the  stat  7  Geo.  4,  o.  64,  s.  20, 
many  formal  defects  in  an  indictment  are 
made  demurrable  only,  and  are  no  longer 
available  as  a  ground  of  motion  to  arrest 

ABBECmaVT.  The  Scotch  term  for 
arresting.  It  is  applied  either  to  the 
person  or  to  the  effects.  Arrestment  of 
^d  person  takes  place  in  oases  in  which 
there  is  reason  to  apprehend  that  the  person 
will  leave  the  jurisoiction  of  the  judge,  and 
so  deprive  the  creditor  of  the  means  of 
redress.  Arrestment  of  ihe  effeds  is  that 
process  of  the  law  by  which  a  creditor 
attaches  the  debt  due  to  him,  or  the  move- 
ables belonging  to  his  debtor  in  the  hands 
of  a  third  party. 

See  titles  Attachment  :  Attachment 
OF  Debt. 

ATMtiTA  In  Roman  law  was  the  earnest 
in  English  Law ;  but  in  Boman  Law,  tho 
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arrha  (unlike  the  earnest)  did  not  con- 
stitute any  part  of  the  essence  of  the  con- 
tract of  sale,  for  tliat  contract  was  purely 
conventional.  It  was  forfeited  if  the  pur- 
chaser failed  to  carry  out  the  contract 
See  title  Eabnbst. 

ABSIAOE  AHD  CABBIAOE  were  inde- 
finite services  formerly  demandablo  from 
tenants,  but  prohibitea  by  20  Geo.  2,  c.  50, 
ss.  21,  22. 

ABBOOATIO.  In  Roman  Law  was  the 
adoption  of  a  male  eui  juris,  ix.,  of  the  head 
of  a  familia,  t.e.,  of  a  pater&milias.  The 
arrogating  father  acquired  (prior  to  Jus- 
tinian) all  the  property  of  the  arrogated  son, 
and  was  by  F^etorian  Law  liable  to  the 
debts  of  the  latter ;  in  case  of  his  disinherit- 
ing the  arrogated  son,  without  sufficient 
cause,  he  had  to  restore  all  his  property  to 
him,  and  add  a  fourth  of  his  own  property 
to  it ;  and  in  all  cases  if  the  arrogated  son 
died  under  age,  he  had  to  restore  the  entire 
property  to  his  haeredes. 
See  title  Adoption. 

AS80F.  From  the  Latin  ardere  (to 
bum),  is  the  offence  of  unlawfully  and 
maliciously  setting  property  on  fire.  By 
the  ancient  CJommon  Law,  the  offence  was 
of  two  degrees, — either,  (1.)  Felonv,  where 
the  defendant  wilfully  burnt  the  house  of 
another,  or,  (2.)  Misdemeanor,  where  he 
wilfully  burnt  his  own  house,  with  the  in- 
tention of  burning  that  of  another.  By 
statutes  passed  at  various  periods,  arson  of 
every  kind  was  made  a  capital  felony,  but 
the  severity  of  the  statute  law  was  miti- 
gated by  the  consolidation  statutes  7  &  8 
Geo.  4,  c.  30,  and  7  Will.  4  &  1  Vict.  c.  89, 
according  to  which  certain  arsons  were 
made  capital  felonies,  and  the  rest  felonies 
not  capital.  The  present  law  is  embodied 
in  the  stat  24  &  25  Vict  c  97.  See 
Arch.  PL  Grim.  Gases  (17th  ed.)  pp.  503- 
520. 

ABTICLED  OLSBK.  Is  a  clerk  under 
articles  (t.e.,  heads  and  particulars)  of  an 
agreement  to  serve  a  solicitor  in  considera- 
tion of  being  initiated  into  the  routine  aud 
mystery  of  the  profession.  No  one  solicitor 
may  have  more  than  two  articled  clerks  at 
any  one  time  (7  &  8  Vict.  c.  73),  but  a  firm 
of,  say,  three,  partners  may  have  as  many 
as  MSB  (8  X  2)  such  clerks  among  them,  viz., 
two  to  each  partner,  provided  each  Ib  bound 
separately  to  one  of  thepartners  only,  and 
not  generally  to  all.  Where  the  clerk  is 
(as  usually  happens)  at  the  date  of  the 
articles  under  age,  his  parent  or  guardian 
is  usually  made  a  party  to  the  articles  as 
well  as  himself. 

See  title  Attorn  bt. 


ABTICLE8  07  ABSOCIAnOV.  In  addi- 
tion  to  the  memorandum  of  association, 
there  may  be  in  the  case  of  a  company 
limited  by  shares,  and  there  must  be  in  the 
case  of  any  other  joint  stock  company, 
articles  of  association ;  and  the  memorandum 
and  articles  are  both  delivered  to  the 
Registrar  of  Joint  Stock  Gompanies  for 
registration  by  him.  The  articles  of  asso- 
ciation in  Table  A.  to  'the  Gompanies  Act, 
1862,  are  the  articles  for  a  company  limited 
by  shares  and  not  having  any  other 
articles.  These  articles  in  the  case  of  all 
joint  stock  companies  correspond  to  the 
clauses  in  a  deed  of  partnership. 

See  titles  Inoobforation  ;  Pabtner- 

SHIP. 

ABTICLE8  07  PABTKEB8EIF.  See 
title  Partnership. 

ABTICLE8  07  THE  PEACE.  See  title 
PsACB,  Articles  of  the. 

ABTICLBB   07    BBLIOIOF,   TEXBTY- 

HIHE.  These  articles  as  originallv  drawn 
up  (1551)  were  forty-one  in  number,  but 
were  afterwards  (1563)  reduced  to  thirty- 
nine.  In  1571  they  were  made  binding  on 
the  clergy  (13  Eliz.  c.  12). 

ABTICT7LI  OLEBI.  The  name  of  an 
ancient  statute  9  Edw.  2,  st.  1,  concerning 
the  liberties  and  franchises  of  the  clergy. 
The  petitions  presented  to  the  Star  Gham- 
ber  by  Archbishop  Bancroft,  in  1605,  being 
thought  to  present  some  analogy  to  the 
statute  of  the  9  Edw.  2,  were  called  bv 
Lord  Goke  by  the  same  name.  1  Hall. 
Gonst  Hist  p.  324. 

ABTICUU    SUFEB    CHABTAS.     The 

title  of  the  stat.  28  Edw.  1,  confirming 
Magna  Gharta  and  the  Gharta  de  Forests, 
without  the  saving  clauses  which  were 
contained  in  the  Oonfijmatio  Ghartamm, 
25  Edw.  1. 

A8HBT  V,  WHITE :  See  titles  Election 
Gohmittee;  Elections^  Gommons*  Bights 

IN. 

ASP0BTATI8,  DE  BOEIB:  See  tiUe 
Trespass. 

A88A88IHATI0V.  Properly  means 
murder  accomplished  with  premeditation, 
or  lying  in  wait.  This  is  the  definition 
of  it  ^ven  by  the  French  Law.  (Gode 
Penal  iii.,  2,  1.)  The  thing  is  an  abuse 
frequently  resorted  to  by  oppressed  subjects 
agaiost  their  oppressors,  e.g.,  by  the  Eng- 
lish against  the  Normans,  whence  the 
*'  Law  of  Englishry,"  enacted  by  William 
the  Gonqueror. 

See  title  Englishrt,  Law  of. 

ASSAULT  AND  BATTEBY.  According 
to  Hawk.  P.  G.  i.  o.  62,  §  1,  an  assault  is 
an  attempt  or  offer  to  do  a  corporal  hurt 
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A88AI7LT  AHD  BATIERT— ^onfo'mied.     I 

tu  another,  as  by  striking  him,  or  present-  i 
ing  a  gUD  at  him  at  carrying  diiitance,  or  ' 
pointing  a  pitchfork  at  him  which  rai^ht 
reach  htm,  or  holding  np  one's  fiiit  at  hiiu, 
or  doing  any  such  like  act  in  an  angry, 
threatening^:  manner ;  and  a  battery  is  any 
injury  whatsoever  to  the  person  of  a  man 
done  in  an  angry,  revengeful,  rude,  or  inso-  ' 
lent  manner.  An  assault  and  battery  is 
the  combination  of  both  offences.  By  the 
Common  Law,  an  assault  or  battery  being 
a  common  assault,  is  only  a  misdemeanour : 
but  by  the  stat.  9  Geo.  4,  c.  31,  s  2\  and 
snbstquently  by  the  stat.  24  A  25  Vict 
0. 100,  certain  aggravated  assaults  are  made 
felonies,  and  certain  others,  although  re- 
maining misdemeanours,  are  visited  with 
severer  punishment :  and  under  the  Matri- 
monial Causes  Act.  1878  (41  Vict,  a  19), 
if  a  husband  is  convicted  of  an  aggravated 
assault  upon  his  life,  the  convicting  magis- 
trate may  by  order  exempt  the  wife  from 
fatore  co-habitation  with  him. 

Either  an  action  at  suit  of  the  injured 
party,  or  an  indictment  at  suit  of  the 
Grown,  or  both,  may  be  brougitt  or  laid  for 
the  offence,  and  the  police  magistrates 
have  also  a  summary  jurisdiction  over  the 
oflenoe. 

ASSEMBLY,  tHfLAWFUL,  is  defined  to 
be  the  meeting  of  three  or  more  persons 
with  the  intention  of  doing  an  nnUwful 
act 

See  also  titles  Bior;  Bout;  Unlaw- 
ful AssmfBLiES  Act. 

AS8BS8.  To  ^'s,  or  settle  the  amount  of 
a  tax  or  rate. 

AS8X8SED  TAZXS.  Otherwise  called 
Queen*s  taxesy  include  taxes  on  people  in 
respect  of  inhabited  houses  (14  &  15  Vict 
c  36,  repealing  7  Will  3,  c.  18,  which  had 
taxed  the  windows),  in  resnect  of  servants, 
carriages,  horses,  annorial  bearings,  and 
such  like. 

See  title  Taxation,  VABisnES  of. 

A88BS8I0HABLE  KAITOBS.  Two 
groaps  of  manors  within  the  Duchy  of 
Cornwall,  and  belonging  to  the  Duke,  are 
so  called.  The  lands  are  mostly  granted 
to  conventionanr  tenants,  subject  to  the 
miuing  rights  of  the  Unneri. 

See  title  Convbntionabt  Tenements. 

ASSBSSMSVr  OOXiaTTSE.  The  local 
committee  is  so  called  which  fixes  the 
amount  of  the  poor-rate  (and  other  rates) 
payable  in  respect  of  the  occupation  of 
Unds,  mines,  &c.  It  is  constituted  under 
the  Union  Assessment  Committee  Act, 
1862  (25  &  26  Vict.  c.  103). 


ASSBSSHXHT  OF  BAXAGZB— crmtd. 

to  the  amount  of  the  damages  being  ascer- 
tained, or  where  judgment  goes  by  default, 
subject  to  the  amount  of  the  damages  being 
ascertained,  a  writ  of  enquiry  is  commonly 
issued  in  the  action  returnable  before  the 
sheriff  or  under-sheriff  and  a  jury  for  the 
purpose  of  assessing,  that  is  ascertaining, 
the  damages.  Occa£>ionally  it  is  referred 
to  the  Master  in  Common  Law  actions, 
and  very  frequently  to  the  chief  clerk  in 
Chancery  actions,  and  sometimes  to  an 
arbitrator  in  both  chissed  of  actions,  to  ascer- 
tain the  damages. 

See  titles  Damages  ;  Wurr  of  Enqi^bt. 

ASSESSUnr,  TmOir,  act.  See  titles 
Poob;  Poob-batb;  Union  AflSEft&MXNT 
Act. 

ASSESSOR..  A  person  learned  in  some 
particular  science  or  industry,  who  sits 
beside  the  judge  or  other  officer  of  a  Court 
to  asiiist  him  with  his  advice  in  the  trial  of 
a  case  requiring  special  knowledge,  e.g:. 
Nautical  Assessors  in  Admiralty  actions 
and  actions  for  collisions. 

ASSETS  are  the  funds  or  property  (real 
or  personal)  available  for  the  payment  of 
debts.  During  the  debtor's  life,  the  phrase 
is  practically  confined  to  his  estate  in  bank- 
ruptcy or  in  liquidation ;  after  the  debtor's 
decease,  it  applies  to  his  estate  when  being 
a<lministereri  in  the  Court  of  Chancery  or 
Chancery  Division.  As  being  so  adminis- 
tered, the  assets  are  said  to  be  either  legal 
or  equitable,  and  certain  important  differ- 
ences (now  mostly  abolished)  used  to  follow 
from  the  distinction. 

See  titles  Adhinistbation  of  Assets  ; 
Equitable  Assets  ;  Legal  Assets. 

ASSIGN.  This  word  has  numerous  and 
distinct  meanings,  as  to  which  »ee  the  fol- 
lowing titles  respectively. 

ASSIGNEES.  These  are  the  transferees 
under  an  assignment  of  personal  property. 
They  may  be  either  fl.)  general  assignees, 
as  in  the  case  of  bankmptcv,  or  (2.)  parti- 
cular assignees,  as  under  a  bill  of  sale.  In 
cases  of  bankruptcy,  they  were  either  ofii- 
cial  assignees  or  trade,  i^.,  creditors',  ast»ig- 
nees;  but,  under  the  Bankruptcy  Act, 
1869,  the  word  trustee  is  substituted  for 
that  of  assignee,  and  the  registrar  is  made 
the  official  tmutee,  and  the  nominee  of  the 
creditors  is  called  simply  the  trustee. 

It  is  a  rule  of  law  that  sssigneoai  of  a 
chose  in  action  take  subject  to  the  equities, 
and  that  they  do  so  although  particular 
assignees  for  value  and  without  notice. 

ASSIOEMEMT  OK  BAHKBUPTCT :   See 

title  Assignees. 

OV  DAXAGSS.    Where  ASSIGHMEXT  OF  BBSAOEES.    Where 

judgment  is  obtained  in  an  action,  subject      a  contract  (whether  specialty  or  simple)  is 
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broken,  and  an  action  is  brought  upon  it, 
it  is  necessary  to  state  in  what  the  contract 
has  been  broken,  and  this  statement  of  the 
breach  is  called  the  assignment  of  tiie 
breach ;  or,  if  the  contract  has  been  broken 
in  more  respects  than  one,  tlien  the  state- 
ment of  these  respects  is  called  the  assign- 
ment of  breaches.  Generally,  this  assign- 
ment should  be  made  in  the  words  of  the 
covenant  or  promise,  negatively  or  affirma- 
tively, accoxding  as  the  words  of  the  c-on- 
tract  are  affirmative  or  negative :  and  it  is 
not  safe  or  expedient  to  descend  into 
details,  excepting  as  examples  of  the  prior 

feneral  assignment.    See  Ball  &  Ixake, 
'1.,  61-2. 

See  title  Breaches. 

ABSIOHIISNT  07  EBB0B8.  Upon  pro- 
ceedings in  error,  where  the  error  is  one  of 
fact^  it  is  necessary  for  the  plaintiff  in  error 
to  specify  the  particular  alleged  error  or 
errors ;  and  this  is  called  the  assignment  of 
errors.  The  form  of  doing  so  used  to  be 
regulated  by  the  0.  L.  P.  Act,  1852,8.  158, 
Soh.  A.,  form  No.  12,  which  furnished  a 
general  form  of  pleading,  and  also  required 
an  affidavit  in  support,  particularising  the 
error  or  errors. 

Bee  title  Ebbob. 

ASnONKEHT  OK  MABBIAOS:  See 
title  Husband  and  Witb. 

ABSIOlTHEirr  07  PEB80HAL  FSO- 
7BBTY.  This  is  the  assigning  over  or 
transferring  to  another  person  the  right  or 
interest  which  one  has  in  some  matter 
or  thing. 

(1.)  As  applied  to  leasehold  property  or 
chattels  real,  see  title  Convetances.  It 
was  the  rule  of  the  Common  Law,  tiiat  all 
certain  estates  and  interests  in  lands  and 
tenements  were  assignable,  but  that  mere 
titles,  rights  of  entry,  contingent  interests, 
and  possibilities,  were  not  assignable  (Oo. 
Litt.  214  a,  266  a).  But,  under  the  stat.  8 
&  9  Vict.  0. 106,  all  such  latter  interests 
have  become  asbignable. 

(2.)  As  applied  to  pure  personal  pro- 
perty, and  hereunder  (a. )  In  possesaion, — 
The  assignment  of  tliat  was  always  per- 
mitted by  the  Common  Law,  and  is 
effected  in  the  same  way  as  the  assignment 
of  leaseholds. 

(5.)  Not  in  possemon. — ^Personal  pro- 
perty not  in  possession  is  ordinarily  desig- 
nated a  chote  in  action.  By  the  Common 
Law,  no  such  chose  was  assignable  (Com. 
Dig.  Assignment,  c.  1,  2, 3) ;  but  in  Equity 
every  such  chose  is,  and  always  has  oeen 
assignable,  the  Court  requiring  the  assignor 
to  perfect  what  he  has  done  towards  an 
assignment,  and  holding  that  an  imperfect 
legal  assignment  is  at  any  rate  evidence 


ASSIOHIIEHT   07   PEB80KAL    PBO- 

2ZRTY— continued, 

of  a  contract  to  assign,  which  contract, 
when  for  value,  the  Court  will  enforce. 
But,  as  the  result  of  gradual  approxima- 
tions on  the  part  of  Law  to  equitable  prin- 
ciples— approximations  attributable  partly 
(as  in  the  case  of  bills  of  exchange)  to  mer- 
cantile usage,  partly  and  chiefly  (as  in  the 
case  of  policies  of  assurance)  to  statutes, 
in  particular  the  culminating  stat.  36  & 
37  Vict  c.  66  (Judicature  Act,  1873), 
s.  25,  every  chose  in  action  is  now  become 
assignable  equally  in  Law  as  iii  Equity ; 
and  if  the  assignment  is  absolute,  and  not 
by  way  of  charge  onlv,  then  it  is  effected 
by  writing  under  the  hand  of  the  assignor, 
accompanied  with  notice  in  writing  to  the 
debtor.  But  if  the  assignment  is  by  way 
of  charge  only,  it  should  still,  «em62e,  be 
effected  by  deed. 

See  title  Equitable  Assiqnuent. 

A88IOH8.  These  are  the  transferees  of 
real  (and  sometimes  of  personal)  property. 
The  principal  question  arising  in  relation 
to  assigns  is  this, — By  what  covenants  are 
they  bound  and  by  what  not?  The  answer 
to  this  question  will  be  found  under  title 
CoYENANT,  sub-title  Beal  and  Pbbsonal 

A88ISA   OADIT   IK  JTJSATAX.     An 

assise  was  taken  either  **  inmodum  auism  " 
or  "  in  modumjuratxj**  in  which  latter  case 
it  was  said  to  fall  into  a  jury  {cadere  in 
juratam,)  The  difference  between  the  two 
forms  of  assise  appears  to  have  been  this : 
(1.)  In  nature, — ^tne  very  matter  alleged 
by  the  plaintiff  as  his  ground  of  claim  was 
traversed  in  the  assisa,  while  in  the  jurata 
some  fresh  point  was  stated  which  went  to 
destroy  that  g^und  of  claim  ;  and 

(2.)  In  consequence, — the  jury  could  not 
be  attainted  for  false  verdict  in  the  jurata, 
whereas  in  the  asnaa  they  might  bo 
attainted. 

A8SI8A     CADIT     DT     FE&AICBULA- 

TIOHEX.  The  jury  declaring  their  igno- 
rance of  the  boundaries  in  a  question  of 
disputed  boundaries,  the  judge  would  order 
a  perambulation,  with  a  view  to  ascertain 
the  boundary ;  whence  this  phrase. 

ASBI8A  PAHIS  ST  CSBEVI8LB.  This 
was  the  power  of  assising  (at  the  time  the 

{'udges  on  circuit  assised)  the  weight  of 
>rea<d  and  the  measures  of  beer.  The  stat. 
51  Hen.  3,  for  fixing  the  price  of  bread  and 
ale,  was  so  called.    Cowel ;  Tomlins. 

A88I8S.  This  word  is  derived  from 
cuaideo,  to  sit  together;  and  is  usually 
taken  for  the  Court,  place,  or  time  where 
the  judges  of  the  Supreme  Court  of  Jus- 
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tioe  going  circuit  try  all  questions  of  fact 
issuing  out  of  the  High  Court  that  are  ready 
for  trial  by  jury.  These  assizes  are,  in- 
deed, neither  more  nor  less  than  the  sit- 
tings of  the  judges  at  the  various  plaots 
where  they  visit  on  their  ciruuits,  and 
whioh  they  usually  make  four  times  in 
every  year  at  the  times  specially  fixed  for 
same.  The  word  cugiae  also  sometimes 
denoted  a  jury,  and  sometimes  denoted  a 
tort*. 

See  title  Assizb,  Juinis  of. 

ASSISE  DB  UTBUIC.  This  writ,  which 
was  called  also  aseisajurum  utrumj  lay  for 
a  parson  against  a  layman,  or  for  a  layman 
against  a  parson,  for  Innds  or  tenements, 
as  to  which  it  was  doubtful  whether  they 
were  lay-fees  or  free-alma.    GoweL 

ASSISE  OT  DABBEIV  FEESEVTMElTr. 

This  was  a  writ  which  lay  when  a  man  or 
his  ancestor  had  presenttd  a  clerk  to  a 
ohuroh,  and  after  the  church  had  become 
void  by  his  death  or  otherwise  a  stranger 
presented  his  clerk  to  the  church,  in  dis- 
turbaniDe  of  the  patron  (F.  N.  B.  81  F.). 

ASSISE  07  XOBT  D*AHCE8T0B.     A 

writ  that  lay  when  a  man's  father,  sister, 
mother,  brother,  &c.,  died  seised  of  lands, 
tenements,  rents,  &c.,  that  were  held  in  fee, 
and  after  their  death  a  stranger  caused  an 
abatement. 

See  title  Abatement  of  Possession. 

ASSISE  07  HOYSL  DISSEISIE.  A  re- 
medy for  the  recovery  of  lands  or  tenements 
of  which  the  party  himself  liad  been  dis- 
seised. 

ASSISE  07  HT7ISAKCE.  A  writ  which 
lay  against  a  man  tu  redress  or  remoTe  a 
nuisance  which  he  had  created  to  the 
freehold  of  another,  which  the  latter  held 
for  life,  in  tsil,  or  in  fee  simple.  F.  N.  B. 
183,1. 

ASSISE  SEHTS.  Are  the  certain  estab- 
lished rents  of  the  ancient  freeholders  and 
copyholders  of  a  manor,  and  are  so  called 
predsely  because  they  are  assised  or  certain. 

ASSI8TAHCE :  See  title  Writ  of  Absist- 

AKOB. 

ASSIZE,  JTTDOES  07.  AU  the  judges  of 
the  High  Ck)art,  and  some  few  of  the  judges 
of  the  Court  of  Appeal,  are  liable  to  be 
called  upon  to  act  as  judges  of  assize,  un- 
less ttiey  have  been  appointed  before  the 
Judicature  Act,  1878.  The  first  judges  of 
assize  were  called  Justices  Itinerant  or 
Justices  in  Eyre,  and  were  appointed  by 
the  Parliament  of  Northampton  in  1176. 
See  title  Cibouits. 


ASSIZE  07  ABKS.  An  ortlinance 
passed  in  1181  by  Henry  2,  whereby  he 
revived  the  ancient  fyrd  or  national 
militia. 

See  titles  Abmt;  Police;  Watch  and 
Ward. 

ASSOCIATE  JUDGE.  Under  the  stat. 
15  &  16  Vict.  c.  73,  ss.  1-6,  there  is  an 
associate  in  each  of  the  Common  Law 
Courts,  appointed  by  the  respective  chiefs 
of  these  Courts.  Each  associate  appoints 
two  clerks  for  assisting  him  in  the  dis- 
charsre  of  his  duties,  such  latter  appoint- 
ments being  subject  to  the  approval  of  the 
chief  of  the  Court.  No  associate  may  act 
either  as  a  barrister  or  as  a  solicitor. 

ASSOGIATIOE,  AETICLES  07 :  See  title 
Articles  of  Association. 

ASSOCIATIOE,    XEXOBANDUIC    07: 

See  title  Mehobandum  of  Association. 

ASSUMPSIT.  Is  a  promise  (not  being 
under  seal)  by  which  one  person  assumes 
or  takes  upon  him  to  do  some  act  or  pay 
something  to  another. 

ASSUMPSIT,  ACnOK  07.  Was  the 
form  of  action  given  by  law  to  recover 
damages  for  the  non-performance  of  con- 
tracts, either  express  or  implied,  and  whirh 
were  neither  of  record  nor  under  seal.  In 
origin,  it  was  an  action  on  the  ease  for  non- 
performance of  an  agreement;  and  in 
Slade  V.  Morley,  4  Bep.  92  b,  44  Eliz.,  it 
was  settled  that  assumppsit  might  even  be 
brought  for  a  sum  certain,  although  debt 
was  the  more  natural  form  of  action. 

See  also  titles  Action;  Simple  Con- 
tract. 

ASSUBAHGS.  Thia  word  is  the  same 
as  Insurance  (jsee  title  Insubancb).  It  is 
also  the  old  name  for  Conveyance  (see  title 
Conveyance). 

ATHEISM.  Is  an  ofienoe  against  the 
English  Law,  and  punishable  accordingly : 
but  the  offence  appears  to  be  incapable  of 
proof.  An  atheist  may,  in  giving  evi- 
dence, make  a  solemn  declaration  in  lieu 
of  taking  an  oath,  which  in  his  case  is 
impossibk. 

See  titles  Cbbistiakity  ;  Hebest. 

ATTACHMENT.  A  taking,  apprehend- 
ing, or  seizing  by  command  of  a  judicial 
writ,  termed  a  writ  of  attachment.  The 
process  of  attachment  was  frequently  re- 
sorted to  in  the  Court  of  Chancery,  to  en- 
force the  appearance  of  a  party  who  had 
been  served  with  a  subpoena,  and  who  had 
taken  no  notice  of  it ;  and  under  the  later 
practice,  the  plaintiff  might  (although  it 
was  unusual  to)  exercise  me  same  process 
against  a  defendant  refusing  to  appear  to 
the  bill  (1  Dan.  Ch.  Pr.  381-5).    But  under 
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the  present  practice,  the  writ  of  sum- 
mons  issned  under  the  Judicature  Acts, 
1873-5,  omite  the  usual  warning  that  the 
defendant  failing  to  appear  will  be  liable 
to  attachment.  However,  generally,  an 
attachment  may  issue  in  all  cases  for  a 
contempt  of  Court,  arising  from  a  refusal 
to  obey  or  to  comply  with  its  procces ;  and 
in  particular  under  the  present  practice,  a 
writ  of  attachment  may  issue  (but  only  by 
leave  and  upon  notice)  either  to  enforce 
the  doing  or  forbearing  from  any  act  (other 
than  the  payment  of  money)  ordered  to  be 
done  or  forborne  (Order  xlu.,  5),  or  to 
enforce  an  or<ler  to  pay  money  into  Court, 
or  to  enforce  the  recovery  of  spicific  prr)- 
perty  (not  being  land  or  money)  ordered  to 
be  delivered  up  (Order  XLii.,  4).  The 
writ  should  not  be  regarded  as  a  penal 
writ  {Barrett  v.  Hammmd^  10  Ch,  Div. 
285). 

ATTAOEKEHT,  TOBEIGH.  This  was  a 
peculiar  and  ancient  remedy  open  to  cre- 
ditors within  the  jurisdiction  of  the  city  of 
London,  Exeter,  and  some  otier  ancient 
cities,  by  which  they  were  enabled  to  satisfy 
their  own  debts  by  attaching  or  seizing  the 
money  or  goods  of  their  debtor  in  the 
liands  of  a  stranger  or  third  person  within 
the  jurisdiction  of  such  city.  WGraili  v. 
Hardy  (4  Bing.  N.  C.  785)  contains  a  very 
luminous  statement  of  the  proceedings  in 
foreign  attacliment.  The  Lord  Mnyor's 
Court  of  the  City  of  London  btill  exercises 
very  extensive  powers  of  th^s  character, 
and  out  of  this  Court  the  writ  may  issue 
immediately  after  action  commenced,  and 
before  judgment  {Levy  v.  Ixyvell,  11  Ch. 
Div.  220). 

See  alBO  next  title. 

ACTACEMZNT  07  DEBTS.  Under  the 
Stat  17  &  18  Vict.  c.  125.  s.  60,  a  creditor 
who  had  obtained  a  judgment  in  a  superior 
Court  of  Law  might  apply  to  the  Court  or 
a  judge  for  a  rule  or  order  that  the  judg- 
ment debtor  should  be  orally  exii mined  as 
to  what  debts  were  owing  to  him,  and  under 
8.  61^  Qpon  affidavit  that  the  debt  or  debts 
were  still  unsatisfied,  and  that  some  third 
person  (to  be  specified)  within  the  juris- 
diction was  indebted  to  the  defendants,  the 
judge  might  order  that  all  debts  owing  or 
accruing  from  such  third  person  (called  the 
garuishee)  to  the  debtor  should  be  attached 
to  answer  the  judgment  debt  The  stat 
33  &  34  Vict.  c.  30,  prohibits  the  attach- 
ment of  wages.  The  present  practice  is 
substantially  the  same. 

See  title  GABNisHn  Obdeb. 

ATTACHXEHT  OF  THE  PSB80H:  See 

title  Attachment. 


ATTAINBEB.    The  taint,  stain,  or  cor- 
ruption of  blood,  which  the  law  attiiched  to 
a  criminal  who  wns  capitally  condemfcd. 
He  wns    then   csiUed    attaint  {atlinctu8\ 
stained  or  blackem  d, and  was  no  long(  r  of 
any   credit  or  reputation,  and   was  con- 
sideieil  already  dead  in  law,  and  incapable 
of  pel  forming  the  functions  of  another  niun. 
The  effect  of  an  attiinder  nted  to  be  a  for- 
feiture of  th*»  pnrty's  honours  and  dig:niti<.'8  ; 
he  used  to  become  degraded  in  the  eye  of 
the  law,  so  that  his  children  could  not  bo 
heirs  to  him  nor  to  any  oth(»r  ancestor 
through  him,  tind  these  oonsequenccH  could 
only  be  removed  by  authority  of  Pailianient 
(Co.  Litt  891  b.  8.  746).     But  under  the 
Forfeiture  for  Felonv  Abolition  Act,  1870 
(33  &  34  Vict  c.  2H),  s.  1,  no  conviction 
for  any  treason  or  felony  is  to  cause  any 
attainder  or  corruption  of  blood,  or  any 
forfeiture  or  csiheHt. 
See  next  title. 

ATTAIKDEB,  BILLS  OF.  Differ  from 
imptacliments  in  this  resi)ect,  rtz.,  in  an 
impeachment,  the  Commons  are  the  prose- 
cutors, and  the  Lords  are  the  bole  judges ; 
but  a  bill  of  attainder  is  like  any  oiher  bill 
in  Parliament.  Evidenee  is  nut  necessary 
in  the  latter;  but  an  impeacliment  must  bo 
supported  by  evidence.  The  earliest  ncta- 
ble  instance  of  a  bill  of  attainder  is  tliat  in 
15  Edw.  2  (1321),  banishing  the  two  De- 
spencers,  fti titer  and  son. 

See  title  Impeachment. 

ATTAINT,  WBIT  OF :  See  title  Jurors, 
Immunity  of. 

ATTEMPT.  Is  defined  in  jurisprudence 
as  that  which,  if  not  prevented,  would  have 
resulted  in  the  full  consummation  of  the 
act  attempted.  Wherefore  there  can  be 
no  attempt  to  steal  a  purse  from  an  empty 
pocket  {R,  V.  Collins,  L.  &  C.  471) ;  but  an 
action  of  trespass  for  the  assault  may  lie 
(see  title  Assault),  or  a  count  for  the  mis- 
demeanour may  be  fi-amed ;  and  gtnerally 
attempts  to  commit  a  felony,  not  being 
murder,  which  are  frustrated  may  bo 
treated  as  misdemeanours.  And  under  the 
btat.  14  &  15  Vict  c.  100,  s.  9,  it  is  com- 
petent to  the  Court  to  convict  of  the 
attempt  upon  an  indictment  for  the  felony 
according  to  the  evidence  adduced  at  the 
trial,  but  not  vice  versa. 

ATTEHDAKCE  OF  WITNESSES.    May 

be  enforced  by  evbpasna  ad  testificandum, 
a  refusal  to  obey  which  is  a  contempt  of 
Court,  and  may  be  punished  by  attach- 
ment 

ATTENDANT  TEEMS.  Terms  of  years 
created  by  the  owner  of  the  inheritance  by 
way  of  mortgage,  or  otherwise,  used  when 
satisfied  to  become  attendant  upon  the  in- 
heritance, either  by  operation  of  law,  or  by 
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ATTZHDAKT  IXXMB—continued. 
express  declaration,  for  the  protection  of  the 
inheritance.  Bat  under  the  Satisfied 
Terms  Act  (8  &  9  Vict.  o.  112),  all  snch 
terms  are  absolutely  to  cease  for  all  pur- 
poses whatsoever,  excepting  that  terms 
attendant  by  express  declaration  on  the  Slst 
of  December,  1845,  are  to  protect  the  in- 
heritance as  before. 

See  title  Satisfied  Terms. 

ATTE8TATI0V.  Certain  documents 
require  attestation,  that  is  their  execution 
to  oe  witnessed,  and  certain  others  require 
no  attestation.  Wills,  e.g.,  require  two  wit- 
nesses in  all  cases,  and  uaually  shew  also 
an  a. testation  dause  expressing  that  the 
witnesses  were  present  at  the  same  time, 
&c.,  with  the  testator  when  he  executed  his 
will.  Genendly,  the  attesting  witness 
must  be  called  to  prove  every  document 
requiring  attestation ;  and  if  he  is  dead  or 
cannot  he  found,  then  priiof  of  his  hand- 
writing may  be  given.  Oil  tbe  other  hand, 
documents  not  requiring  attestation  may 
be  admitted  (17  &  18  Vict.  c.  125,  s.  26),  or 
may  be  proved  in  various  ways. 

Bse  titles  Evidence  ;  Uandwbitino  ; 
Pbovihg  a  Will. 

ATTESHKG  WITNESS :  See  titles  Evi- 
dence :  Attestation  ;  Handweetinq,  &c. 

ATTOBVBY.  One  who  U  put  in  the 
place  or  stead  of  anutiior  to  act  for  him. 
Tiiere  are  two  kinds  of  attorneys :  one  who 
acts  in  a  private  capacity,  and  is  simply 
called  an  attorney  while  liis  authority  to 
act  for  such  other  party  is  in  existence  (nee 
title  Attobnet,  Poweb  of)  ;  the  other,  who 
acts  in  a  public  capacity  as  an  officer  in 
Her  Majesty's  Courts,  and  who  is  called  an 
attomey*at-law  or  a  solicitor,  and  whose 
duty  consists  in  transacting  and  superin- 
tending the  legal  business  of  his  clients,  as 
in  carrying  on  and  defending  actions  at 
law,  in  furnishing  his  clients  with  legal 
advice,  and  in  performing  various  other 
important  matters  connect^  with  the  prac- 
tice of  the  law.  Every  attorney  must  liave 
been  an  articled  clerk,  and  must  have  been 
admitted  by  the  Master  of  the  Bolls  to  the 
office  of  attorney :  and  must  also  take  out 
annually  a  certificate  to  practise,  paying 
the  stamp  imposed  by  the  Stamp  Act,  1870 
(33  &  31  Vict  c.  97) ;  and  if  uncertificated, 
neither  the  attorney  himself  nor  his  client 
can  recover  his  costs,  even  when  successful 
in  the  action.  Under  the  stat.  23  &  24 
Vict  c.  27,  being  in  the  Law  List  is  primd 
facie  evidence  of  being  duly  qualified. 
Under  the  stat  33  &  34  Vict  c.  28,  a  soli- 
pitor  or  attorney  is  enabled  to  make  an 
agreement  with  respeit  to  future  (as  he 
was  already  able  with  respect  to  past) 
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costs  ,*  but  all  such  agreements  arc  subject 
to  taxation. 

See  titles  Lien  ;  Retainer  ;  and  Tax- 
ation OF  Costs. 

ATTOBKEY-AT-LAW:  See  tide  At- 
tobnet. 

ATTOBNST'S  BILL  OF  COSTS :  See  titles 
Costs,  Solicitors'  Act,  1813;  Soligitobs' 
Bill  of  Costs. 

ATTOBKET-GENEBAL.  Is  the  attorney 
for  the  Crown  in  all  matters  affecting  the 
Crown  or  the  people  gfuerally.  He  is  tlie 
head  of  the  ^nr,  and  takes  precedence  of 
and  has  pne-audience  over  all  Serjeants  and 
queen's  counsel.  He  is  the  informant  in 
all  informations;  and  he  is  usually  a 
member  of  Parliament,  and  there  superin- 
tends the  legal  business  of  the  Govern- 
ment. The  Prince  of  Wales  has  his  own 
Attorney  General ;  likewise,  a  queen-consort. 

ATTOBKET,  POWEB  OF.  This  is  an 
instrument  by  whii'h  one  person  empowers 
another  to  act  in  his  stead.  The  donor  of 
the  power  is  called  the  principal ;  the  donee 
is  called  the  attorney,  or  (when  appointed 
by  a  corporation  aggregate  to  receive  ad- 
ministration) the  syndic.  A  power  of 
attorney  which  simply'  authorizes  the 
attorney  to  vote  is  called  a  proxy;  one 
which  simply  authorizes  the  attorney  to 
appear  in  an  action  and  confess  the  action 
or  sufier  judgment  to  go  by  default,  is 
called  a  warrant  of  attorney.  All  other 
authorities  are  called  simply  powers  of 
attorney,  the  power  being  special  if  it  is  to 
do  one  particular  act,  and  general  if  to  do 
generally  all  matters  connected  with  a  par- 
ticular employment.  And  even  where  the 
power  of  attorney  is  general,  a  farther 
special  power  of  attorney  is  occasionally 
necessary,  even  for  a  matter  ctimprised  in 
the  generul  power,  e.g.,  in  a  foreclosure 
action  to  receive  the  purchase  *  money 
(^ottrdiKon  v.  Bocke,  27  L.  J.  (Ch.)  681); 
also,  in  an  action  or  suit  in  which  money 
has  been  paid  into  Court,  to  receive  that 
money  out  of  Court  (Middleton  v.  Younger, 
22  L.  J.  (Ch.)  1005).  And,  again,  a  gene- 
ral power  of  attorney  may  be  either  limited, 
as  when  it  leaves  nothing  to  the  discretion 
of  the  attorney ;  or  unlimited,  as  when  it 
leaves  everything  to  his  discretion. 

I.  Persons  incapable  of  making  attorneys. 

An  infant  cannot  execute  a  power  of 
attorney,  unless  to  do  an  act  which  is  for 
his  own  benefit,  e^,,  to  receive  livery  of 
seisin  for  him  {Palfryman  v.  Orobie,  1  Roll. 
Abr.  730),  not  also  to  make  livery  for  him 
(  Whittingham*8  Caae,  8  Rep.  45  a.),  alOiough 
at  the  age  of  fifteen  years  he  mav,  under 
a  custom,  be  able  to  make  a  feoffment  in 
his  own  person.  The  guardian  is  able  to 
appoint  the  infant's  attorney  {Graham  v. 
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Maclean,  2  Curt.  659),  and  he  may  even  be 
ordered  to  do  so  {fiuck  v.  Bancarthj  25  L.  T. 
242). 

A  lundic  oaanot  execute  a  power  of 
attorney ;  but  where  a  person  apparently 
sane  at  tlie  time  executes  a  general  power 
of  attorney,  under  which  his  attorney 
enters  into  a  fair  and  bond  fide  contract  on 
his  behalf,  such  contract,  after  it  is  exe- 
cuted,  cannot  be  set  aside,  although  the 
principal  should  be  afterwards  found  to 
have  been  a  lunatic  at  the  time  of  the 
execution  of  the  power  (Ex  parte  Brad" 
hury,  1  Mont.  &  Gh.  625). 

A  married  woman  cannot  execute  a 
power  of  attorney ;  and  if  she  join  with 
her  husband  in  executing  one,  the  power 
of  attorney  is  that  of  the  husband  aloue, 
and  therefore  ceases  with  his  death  {In  re 
Jones,  5  W.  B.  336).  But  so  far  as  she 
has  separate  estate,  whether  existing  by 
creation  of  equity,  or  in  virtue  of  the  M. 
W.  P.  Act,  1870  (33  &  34  Vict.  c.  93),  she 
is  fully  able  to  execute  a  power  of  attor- 
ney ;  but,  gemblet  she  has  no  such  capacity 
in  respect  of  the  separate  estate  created 
upon  judicial  separation  by  the  Act  20  & 
21  Vict.  c.  85  (Fairthome  v.  Blaquire,  6  M. 
&  S.  73).  And  where  a  married  woman  is 
an  executrix  or  administratrix,  she  must 
join  her  husband  in  the  execution  of  a 
power  of  attorney  (Wms.  Exors,  5th  ed. 
b69).  But  with  reference  to  a  fund  in 
Court  belonging  to  a  married  woman,  she 
may,  after  being  examined,  execute  a 
power  of  attorney  directing  a  payment 
out  of  Court  of  the  fund  to  her  husband 
{AUatt  Y.  Bailey,  1  W.  E.  383). 

Generally,  also,  when  an  act  is  intended 
to  be  personal  to  the  party,  he  cannot  con* 
stitute  by  power  of  attorney  or  otherwise, 
a  deputy  to  perform  it  for  him,  e.g.,  the 
doing  of  fealty  {Combed  Case,  9  Bep.  76  a) ; 
the  duties  of  trustees  {Ait-Gen  v.  SeoU,  1 
Ves.  Sen.  413);  unless  indeed,  but  only 
with  reference  to  trustees,  in  a  case  of 
moral  necessity  {Joy  v.  Campbell,  1  Sch.  & 
Lef.  341 ;  StuaH  ▼.  Norton,  9  W.  B.  320 ; 
Hopkinson  v.  Roe,  1  Beav.  180).  Similarly, 
railway  companies  cannot,  unless  author- 
ized by  Parliament,  delegate  to  another 
company,  or  to  other  companies,  the  sta- 
tutory powers  conferred  on  themselves 
(  Winch  V.  Birkenhead,  Ac.,  By,  Co.  16  Jur. 
1035;  Great  Northern  By,  Co.  v.  Eastern 
Counties  By.  Co.,  9  Hare,  306).  Also,  one 
joint  tenant  or  tenant  in  common  cannot 
appoint  an  attorney  for  himself  and  his  co- 
tenants;  but  one  partner  may  do  so  for 
himself  and  his  oo  partners  in  matters 
usual  in  the  partnership  (Ex  parte  Mitchell, 
14  Ves.  597),  but  not  in  matters  beyond 
what  are  usual  {Hambridge  y.Dela  Crouoe. 
4  D.  &  L.  466). 


ATTORKXT,  POWER  07— continued. 

II.  Instrument  constituting  attorney. 

An  attorney  to  make  or  take  livery,  or 
to  execute  a  deed,  must  be  constituted  by 
deed;  and  so  also  the  attumey  for  a  cor- 
poration aggregate  in  all  mutters  of  so* 
lemnity  (Dumper  v.  Syms,  Cro.  Eliz.  816). 
But  an  attorney  of  a  corporation  £ole,  and, 
generally,  imy  private  person  who  is  copa- 
ble  of  appointing  an  attorney  at  all,  may 
appoint  one  by  deed,  writing  not  under 
seal,  or  parol,  as  he  pleases,  according  as 
the  greater  or  less  solemnity  of  the  occasion 
requires  {Ex  parU  Candy,  5  L.  J.  (N.  S.) 
C/Jn.  14). 

It  is  not  necessary  that  the  attorney 
should  be  a  party  to  the  indenture  consti- 
tuting him  {Moyle  v.  Ewer,  Cro.  Eliz. 
905). 

It  is  competent  to  authorize  the  attorney 
to  appoint  a  sub-attorney,  and  the  sub- 
stitute, when  appointed,  has  full  capacity 
{Blandy  v.  Price,  8  Jarm.  Conv.  12.  n.  (».)  ). 

The  attestation  of  the  execution  of  the 
deed  constituting  the  attorney  is  generally 
by  two  witnesses,  the  Bank  of  England  and 
certain  other  public  bodies  insisting  upon 
that  number,  inasmuch  as  if  a  power  of 
attorney  U  forged,  it  is  a  nullity  as  regards 
the  mis-apparent  principal  {Davis  v.  Bank 
of  England,  2  Bing.  893;  5  B.  &  C.  185). 

When  the  power  of  attomev  authorizes 
the  doing  of  a  certain  act,  it  impliedly 
authorizes  the  doing  also  of  everything 
properly  incident  to  that  act  {Bayley  v. 
WUkins,  7  C.  B.  886) ;  e.g.,  a  power  to  seU 
goods  implies  a  power  to  receive  payment 
on  the  sale  {Capel  v.  Thornton,  3  0.  &  P. 
352),  and  a  power  to  manage  a  mine  is  an 
iinplicd  power  to  incur  debts  for  wages 
{Ex  parte  Chippendale,  In  re  German  min- 
ing Company,  4  De  G.  M.  &  G.  19).  Never- 
theless, the  power  is  to  be  construed 
strictly,  and  therefore  the  attorney  cannot 
bind  his  principal  by  any  act  beyond  the 
scope  of  his  authority  {Fetm  v.  Harrison, 
3  T.  B.  757),  e.g.,  a  power  to  indorse  bUls 
remitted  to  the  principal,  or  to  indorse  and 
negotiate  such  bills,  would  not  authorize 
the  accepting  of  bills  {Attwood  y.  Mun- 
nings,  7  B.  &  C.  278)^  nor  will  the  general 
words  which  are  usually  thrown  in  at 
the  end  of  the  power  be  construed  as 
enlarging  the  authority  bevond  matters 
strictly  incident  to  the  principal  object 
of  the  power  (Esdaile  v.  La  Nauze,  1  V.  & 
C.  394).  However,  when  the  attorney 
merely  exceeds  his  authority,  the  excess 
alone  is  a  nullity  (Perkins,  189);  and 
where  he  varies  from  the  power,  the  varia- 
tion, being  immaterial,  will  not  avoid  the 
act  (1  Salk.  96). 

A  power  of  attorney  is  inherently  re- 
vocable, and  words  purporting  to  make  it 
not  80  are  void  for  repugnancy  ( Vynior'e 
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Otse,  6  Rep.  82  a.) ;  neTertheleas,  when  the 
power  forms  part  of  a  security,  or  is  for 
value,  it  is  inrevocable  (Bromley  v.  Holland, 
7  Yes.  28).    The  revocation  may  be  eitlier 
express  or  implied ;  and  if  express,  tlieu  by 
either  party  or  by  botti,  and  either  by  deed, 
writing  not  under  seal,  or  word  of  mouth, 
no  matter  in  which  of  these  ways  it  may 
itself  have  been  created ;  and  if  implied, 
then  by  the   exhaustion  of  the  power, 
whether  in  substance  or  in  time,  or  by  the 
death  of  the  person  constituting  the  attor- 
ney.   And  with  reference  to  death  as  an 
implied  revocation,  this  distinction  is  taken, 
that  when  the  power  is  a  power  simplv,  it 
is  always  revoked  both  at  Law  ana  in 
Equity ;  but  when  it  forms  part  of  a  secu- 
rity, then  it  is  revoked  at  Law  (  Watson  v. 
King^  4  Gamp.  272),  but  continues  good  in 
Equity  (Bra«ier  v.  Hudson,  9  Sim.  1) ;  and 
of  course  it  is  good  both  at  Law  and  in 
E'juity  as  to  things  already  effected  under 
it  before  the  death.    And,  again,  with 
regard  to  things  effected  after  the  death, 
but  without  notice  of  the  death,  these  are, 
9emble,gpod  in  Equity  (Htiy^  v.  Walmeley, 
12  Jur.  833);   and  of  course,  since  the 
Judicature  Act,  1873,  at  Law  also,  although 
formerly  they  were  doubtfully  so  (Drew  v. 
Nunn,  4  Q.  B.  Div.  661).    Lastly,  with 
regard  to  things  done  aftw  the  death,  and 
with  notice  of  the  death,  these  are  neces- 
sarily bad  when  the  power  is  a  power 
simply,  but  good  when  the  power  forms 
part  of  a  security  (KiddiU  v.  FarneU,  3 
Bm.  &  Gif.  428).    And  see  as  to  trustees 
and  personal  representatives,  22  &  24  Vict. 
0.  35,  s.  26. 

In  executing  a  deed  pursuant  to  his 
power,  the  attorney  onght  to  seal  and 
deliver,  in  the  case  of  a  simple  power,  in 
the  name  of  his  principal,  e.g.,  **  A.  B.,  by 
his  attorney,  C.  D ;"  and  in  the  case  of  a 
power  forming  part  of  a  security,  in  his 
own  name.  Therefore,  leases,  submissions 
to  an  award,  and  such  like,  should  be  in 
the  principal's  name. 

ATTOBVET,WABBAHTOF.  Is  a  power 
of  attorney  given  for  the  single  purpose  of 
confessing  judgment  ip.  double  the  amount 
of  the  debt;  and  on  itsHBaoK  is  written  a 
defeasance  whereby  upon  payment  of  the 
true  amount  of  the  debt  the  warrant  is  to 
\>ecome  voidT  The  warrant  must  be  attested 
b^  a  solicitor  on  behalf  of  the  defendant 
giving  it,  and  such  solicitor  must  also  have 
explained  to  his  client  the  effect  of  the 
warrant.  The  warrant  must  also  be  filed 
in  the  Queen's  Bench  within  twenty-one 
days  of  its  execution  (3  Geo.  4,  c  39 ; 
32  ft  83  Vict.  o.  62). 

ATTOBVIQXT.  A  tenant's  acknowledg- 
ment of  iiis  new  landlord  ou  the  alienation 


ATTOBKMENT— oon/tntieci. 
of  lands  by  the  former  landlord.    It  is  of 
feudal  origin,  for  by  the  feudal  law  the 
feudatory  could  not  aliene  or  dispose  of  the 
feud  without  the  consent  of  the  lord,  nor 
the  lord  aliene  or  transfer  his  seigniory 
without  the  consent  of  his  feudatory  (Bract. 
41 ;  Spelman,  verb.  AUumamentum),  And 
generally  to  the  validity  of  any  grant  of  a 
seigniory,    reversion,    or   remainder,    the 
attornment  of  the  tenant  was  necessary ; 
inbomuch  that  if  two  successive  grants  were 
made  of  the  same  seigniory,  reversion,  or 
remainder,  and  the  tenant  attorned  to  the 
second  grantee,  the  first  grantee  was  de- 
feated.   Nor  was  there  any  legal  means  of 
compelling  the  tenant's  attornment;  but 
the  grant  might  be  made  by  fine,  which 
dispensed  with  the  necessity  of  attornment 
However,  by  stat.  4  Anne,  c  16,  ss.  9, 10, 
the  necessity  for  attornment  is  dispensed 
with  in  all  oases,  although  attornment  is 
still    permissible;    and    by   the    further 
Stat.  11  Geo.  2,  c.  19.  s.  11,  attornments 
are  deprived  of  any  tortious  effect,  when 
made  to  strangers  claiming  the  land  as 
against  the  rightful  landlord.    The  pay- 
ment of  rent  under  a  mistake  as  to  the 
claimant's  title  is  held  not  to  amount  to 
an  attornment  (Gregory  v.  Doidge^  3  Bing. 
474). 

ATTOBHHEHT  CLAUSE  IE  MOBT- 
6A0E.  Tliat  clause  in  a  mortgage  deed 
whereby  the  mortgagor,  as  upon  a  re- 
demise (and  sometimes  upon  an  actual 
re- demise)  of  the  mortgaged  property 
attorns  to  and  becomes  tenant  of  tlie  mort- 
gHgee  in  respect  of  his  continuing  in  pos- 
bosttion  of  the  mortgaged  premises.  Such 
a  clause  usually  reserves  a  rent  equal  to 
the  interest  on  the  mortgage  debt;  and  it 
oonfew  on  the  mortgagee  tiie  right  of  dis- 
training for  such  interest  If  the  attorn- 
ment clause  is  not  fraudulent,  then  it  is 
valid  under  the  Bills  of  Sale  Act,  1878 
(41  &  42  Vict  c.  31)  if  duly  registered 
thereunder;  and  so  generally  (Ex  parte 
Wiaiams,  7  Ch.  Div.  138;  In  re  Stockton 
Iron  Furnace  Co^  10  Ch.  Div.  335). 

ATTBIBUTIVE  JITSTICE  Is  a  term  in 
jurisprudence,  used  to  denote  the  duties 
arising  out  of  imperfect  obligations,  the 
performance  of  which  are  not  legally  but 
only  morally  enforceable.  In  tliis  sense  it 
is  opposed  to  the  term  txpUtive  justice, 
which  consists  in  duties  of  perfect  obliga- 
tion, and  which  are  legally  enforceable. 

AUOnOE.  This  consists  in  the  sale  of 
lands  or  goods  in  public,  as  opposed  to  a 
sale  thereof  by  private  contract. 

Sales  are  variously  regulated  according 
to  the  common  law,  according  to  statute, 
and  according  to  the  agreement  of  the 
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AUCTION— conhnued. 

partie&  The  general  principles  affecting 
the  oonti-act  of  sale  of  (1.)  personal  pro- 
perty will  be  foand  under  the  title  Sale  ; 
and  some  few  of  the  particular  rules  affect- 
ing this  contract  will  be  found  under  the 
titles  Sale  bt  Sample;  Sale  on  Ap- 
proval ;  Sale  with  all  Faults,  Ac. 

The  sale  of  (2.)  real  estate  by  auction  is 
now  regulated  by  the  30  &  31  Vict  a  48, 
the  short  contents  of  which  Act  are  as 
follows : — 
(1.)  No  puffer  is  to  be  employed,  other- 
wise the  sale  is  void : 
(2.)  The  conditions  of  sale  are  to  state 
whether  or  not  the  sale  is  without 
reserve;  also, 
(3.)  Whether  or  not  a  right  to  bid  is 

reserved;  and 
(4.)  The  practice  of  opening  the  biddings 
is  abolished. 
See  also  title  Conditions  of  Sale. 

AUCnONEEIl.  Under  the  stats.  8  &  9 
Vict.  0.  15,  and  27  &  28  Vict  c.  56,  must 
liave  a  licence.  In  case  ho  have  not  him- 
self, but  through  his  clerk  only  {Bird  v. 
Boulter,  4  B.  &  Ad.  443)  signed  the  memo- 
randum of  agreement,  be  may  sue  the 
buyer  {Robinson  v.  RtUUr,  4  E.  &  B.  954) ; 
without  prejudice,  however,  to  the  pur- 
chaser's right  to  set  off  any  debt  due  from 
the  principal  (the  vendor)  (fioppen  v. 
Craig,  7  Taunt.  243). 

ATJDITA  QTJEitSLA.  A  writ  which 
lay  for  a  defendunt,  against  whom  judg- 
ment had  be(^n  recovered,  and  who  was 
therefore  in  danger  of  having  execution 
is^iued  against  him,  to  relieve  or  discharge 
liim  upon  shewing  some  good  ground  for 
dischurge  which  had  arisen  since  the  re- 
covery of  such  judgment,  e,g ,  a  release. 
Tiiis  remedy  is  not  now  resoited  to,  inas- 
much as  the  Courts  grant  the  like  relief  in  a 
summary  way  upon  motion ;  the  Judicature 
Acts  (Order  xlii.,  22)  providing  that  gene- 
rally upon  the  ground  of  facts  which  have 
arisen  too  late  to  be  pleaded  (and  which 
would  formerly  have  been  tlie  subject  of  a 
proceeding  by  audita  querela),  any  party 
liable  to  execution  on  any  juilgment  given 
against  him  may  have  an  order  bttiyiug  the 
execution. 

The  writ  of  nudiia  querela  was  a  pro-, 
ceediug  of  common  right  and  ex  debitojuS" 
mix ;  but  by  the  rules  of  H.  T.  1853,  r.  79, 
the  writ  was  not  to  be  allowed  unless  by 
rule  of  Court  or  judge's  order. 

By  the  C.  L.  P.  Act,  1854,  s.  84,  any 
pleadable  matter  which  arose  after  the 
time  for  pleading  might  be  set  up  by  way 
of  audita  querela ;  but  now  there  would  be 
a  further  pleading  by  leave,  provided  judg- 
ment hud  not  yet  been  given. 

In  an  audita  querela  the  iide  (if  any) 


AT7DITA  UTTEBSLA— continued. 
which  tlie  0)urt  granted  was  absolute  in 
the  first  instance  (GUea  v.  HuU,  1  Exch.  59). 

AUOUSNTATIOK,    GOTJST    OF.      The 

name  of  a  Court  erected  in  27  Henry  8, 
for  the  purpose  that  the  King  might  be 
justly  dealt  with  concerning  the  'profits  of 
such  religious  houses  and  their  lands  as 
were  given  to  him  by  Act  of  Parliament 
in  that  year.  The  Court  was  so  called  be- 
cause the  revenues  of  the  Crown  were  so 
much  augmented  by  the  suppression  of 
sucb  of  the  said  religious  houses  as  the 
King  reserved  to  the  Crown.  Le$  Termea 
de  la  Ley. 

AULA  BE0I8.    Was  the  King's  Court 

or  Curia  Regis.    From  it  all  the  Courts  of 

Justice  have  emanated ;  likewise  ttie  High 

Court  of  Parliament,  andihe  Privy  Council. 

See  titles  Courts  of  Justice;  Cubia 

Begis. 

AUTEBF0I8  ACQUIT.     This  is  a  plea 

Elended  by  a  criminal,  signifying  that  he 
as  been  formerly  acquitted  on  an  indict- 
ment for  the  same  alleged  offence,  it  being 
a  maxim  of  the  Common  Law  of  England, 
that  no  man's  life  is  to  be  put  in  jeopardy 
more  than  once  for  the  same  offence.  Co. 
8  Inst. 

See  also  next  two  titles. 

AUTSBF0I8  ATIADIT.  A  plea  by  a 
criminal  that  he  has  been  before  attainted 
either  for  the  same  or  some  other  offence. 
For  wherever  a  man  is  attainted  of  felony 
by  judgment  of  death,  either  upon  a  ver- 
dict or  on  confession,  bv  outlawiy,  and  for- 
merly by  abjuration,  he  may  plead  such 
attainder  in  bar  to  any  subsequent  indict- 
ment on  appeal  for  the  same  or  any  other 
felony.  The  reason  of  this  is,  that  any 
proceeding  on  a  second  prosecution  cannot 
oe  to  any  purpose,  as  the  prisoner  is  dead 
in  law  by  the  first  attainder,  his  blood  is 
alrecMly  corrupted,  and  he  has  forfeited  all 
that  he  has. 

AUTERF0I8  CONYIOiP.  A  plea  by  a 
criminal  that  he  has  been  before  convicted 
of  the  same  identical  crime ;  it  is  similar 
in  its  nature  to  that  mentioned  in  the  last 
title  but  one. 

AUTE0SIT7  AHD  IHTERS8T.  A  mere 
authority  without  any  interest  is  revocable 
at  any  time ;  not  so  an  authority  coupled 
with  an  interest. 

See  title  Attobnet,  Poweb  of. 

AUTRE  DROIT.  An  executor  entitled 
as  such  to  a  leasehold  or  other  personal  pro- 
perty, and  not  in  his  own  right  (i.6.,  tn  aon 
droit),  is  said  to  be  entitled  in  atUre  droity 
I.e.,  in  right  of  iiis  testator,  or  of  the  bene- 
ficiaries entitled  under  the  testator's  will. 
See  title  Mebgeb. 
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AUTRE  VIS.  A  tenant  for  life  is  com- 
monly entitled  for  his  own  life;  if  he 
should  be  entitled  for  the  life  of  a  third 
person,  he  is  said  to  be  a  tenant  pur  autre 
vie. 

See  titles  Estate  ;  Cestui  que  Vie. 

AVXILIABT  JUBIBDICnOir.  Was  the 
jurisdiction  exercised  by  equity  "  in  aid  " 
(t.0.,  in  atmlio)  of  the  Common  Law,  prin- 
cipally by  helping  a  plaintiff  at  law  to  the 
evidence  necessary  to  snpport  his  rtction  at 
law.  It  is  completety  obsolete  since  the 
Judicature  Acts. 

AYXRAOE.  Is  the  contribution  that 
merchants  and  others  make  towards  the 
looses  of  those  who  baye  their  goods  cast 
into  the  sea  for  the  safe^in^ard  of  the  ship 
or  of  the  other  goods  and  of  the  lives 
therein ;  it  is  called  an  average  because  it 
is  proportioned  after  the  rate  of  every  man's 
goods  carried. 

Such  average  is  either  general  or  grose 
on  the  one  hand,  or  varticular  or  petty 
on  the  other;  as  to  tne  former,  see  title 
Genebal  Average  ;  and  as  to  the  latter, 
it  arises  when  any  particular  damage  is 
done  to  the  cargo  or  vessel  by  accident  or 
otherwise,  such  as  the  loss  of  on  anchor  or 
cable,  the  starting  of  a  plauk,  or  such  like 
other  particular  losses  which  do  not  en- 
danger the  general  safety.  All  such  latter 
losses  rest  where  they  falL 

AVXBAGS  AHS  FBDCAGE:  See  title 
Pbimaoe. 

AYEBnS  CAFTIS  IK  WITHEBITAX. 
A  writ  once  issued  for  the  taking  of  cattle 
to  a  person's  use,  who  had  had  his  own 
cattle  taken  by  another,  and  driven  out  of 
the  county  where  they  were  taken,  so  that 
they  could  nut  be  replevied.  Beg.  Grig. 
82;  Cowel. 

AYEBIISNT.  An  allegation  in  plead- 
ing is  so  called. 

AVOIBAKCE.  Has  a  general  applica- 
tion in  law,  and  denotes  setting  aside  or 
avoiding  or  vacating;  e.g,,  the  avoidance 
of  a  fraudulent  conveyance,  is  the  setting 
such  conveyance  aside ;  the  avoidance  of  a 
benefice  is  the  vacating  thereof ;  and  so  on. 

AVOWXT.  The  defence  to  an  action  of 
replevin,  whereby  the  defendant  insists 
(admitting  the  taking  of  the  goods)  that  he 


has  a  right  to  do  so;  when  this  alleged 
right  is  as  agent  for  another,  this  defence 
is  called  a  cognizance. 

See  titles  Cognizance;  Beplevin. 

AWABD:  See  title  Arbitration  and 
Award. 

AWAT-OOIHO  CBOP.  The  crop  upon 
the  lands  and  unreaped  at  the  time  of  the 
natural  determination  of  the  tenancy,  or 


AWAT-OOIITG  CROT-Hi(miinuecL 

where  such  determination  arises  through 
the  act  of  the  parties.  By  special  custom 
(but  not  otherwise)  the  tenant  may  have 
the  right  to  treat  that  crop  as  if  it  were 
emblements,  and  to  come  back  and  reap 
and  carry  it  away  when  ready  for  cutting 
iWiggleeworth  v.  DaUiatm,  Doug.  201.) 
See  title  Emblememtb. 


.  B. 

BACKIHO  A  WABBAHT.  The  warrant 
of  a  justice  of  the  peace  cannot  be  enforced 
or  executed  in  any  other  county  than  that  in 
which  he  has  jurisdiction,  unless  a  justice 
of  such  other  county  wherein  it  is  to  be 
executed  indorses  or  writes  on  the  back  of 
such  warrant  an  authority  for  that  purpose, 
which  is  thence  termed  backing  the  war- 
rant. Greenwood  and  Martin's  Mag.  and 
Police  Guide,  7. 

BAH.    The  setting  at  liberty  of  a  person 
who  is  arrested  in  any  action,  formerly 
civil  or  criminal,  but  now  only  criminal, 
on  his  finding  sureties  for  his  re-appear- 
ance.   It  is,  however,  usually  understood 
for  the  sureties  themselves ;  as,  if  A.  is 
arrested  and  puts  in  bail,  this  means  that 
he  has  found  persons  who  have  become 
sureties  for  his   re-appearance,  and  who 
take  upon  themselves  the   responsibility 
of  his  returning  or  not  returning  when  re- 
quired.   There  are  or  were  several  kinds  of 
bail,  of  which  the  principal  are  the  follow- 
ing: viz.  (1.)  Bau  heilow,  or  Bail  to  the 
eheriff;  (2.)  Bail  above,  Special  Baity  or 
Bail  to  the  actvm;  (3.)  Bail  in  error;  and 
(4.)  Common  Bail,    Now,  taking  each  of 
these  four  varieties   of  bail  in  order.  (1.) 
Bail  hdoiD,  or  to  the  aheriff^  was  such  as  a 
defendant  put  in  when  arrested  upon  a 
writ  of  capias.    This  he  did  by  entering 
into  a  bond  to  the  sheriff  with  sufficient 
sureties   conditioned    fur  his  appearance 
within  the  period  required  by  the  writ,  and 
wldch  bond  the  sheriff  was  compelled  by 
statute  to  accept,  and  to  discharge  the  de- 
fendant out  of  custody.    (2.)  Bail  above, 
special  haU,  or  haU  to  (he  action,  were  per- 
sons whom  the  defendant  procured  to  be- 
come his  sureties  for  the  ultimate  payment 
of  the  debt  and  costs  in  the  action,  in  the 
event  of  judgment  passing  against  him,  or 
as  an  alternative  that  he  should  surrender 
himself  to  prison.    They  were  termed  hail 
to  the  action  because  they  were  responsible 
for  the  d^endant's  abiding  by  the  event  of 
the  action,  and  obeying  the  judgment  of  the 
Court  therein,  in  contradistinction  to  haU 
to  the  sheriff,  who  only  undertook  that  the 
defendant  should  appear  according  to  the 
exigency  uf  the  writ,  and  provide  bail  to 
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See  title 
Bail. 


BAIL — continued. 
the  action.  The  undertaking  of  the  sureties, 
of  bail  above,  was  drawn  upon  a  piece  of 
parchment  by  the  defendant's  attorney,  and 
was  technically  termed  the  bail  piece.  (3.) 
Bail  in  error  were  sureties  whom  a  party 
prosecuting  a  writ  of  error,  oommonly 
called  the  plaintiff  in  error,  was  required  to 
find,  and  who  undertook  that  the  plaintiff 
in  error  should  prosecute  his  writ  of  error 
with  effect,  and  that  in  case  the  plaintiff  was 
non  pro8-ed,  or  the  judgment  in  the  Court 
below  was  affirmed,  he  should  pay  all  the 
debt,  dnmages,  and  costs  adjudged  upon  the 
foimer  judgment,  and  all  costs  and  damages 
to  be  awarded  by  reason  of  the  delay  of 
execution  on  such  former  judgment  (.S  Jhc. 
I,  c.  8;  3  Car.  1,  c  4,  a.4;  19  Geo. 3,  c.70; 
6  Geo.  4,  o.  96,  ss.  1,  4.  (4.)  Common  hail 
signified  an  appearance. 

See  title  Appearance  to  Wbit. 

BAIL  A  GHEFTELj 

BAIL  A  FEBMS    ISee  title  Louaob. 

BAIL  A  LOTEB     J 

BAIL  ABOVE 

BAIL  BELOW 

BAIL,  COmCOH 

BAIL  IN  EBBOE 

BAIL,  SPECIAL 

BAIL  TO  THE  ACTIOV 

BAIL  TO  TEE  SHEBITF 

BAIL  COTJET.  An  auxiliary  court  of  the 
Court  of  Queen's  Bench,  at  Westminster, 
wherein  points  connected  more  particularly 
with  pleading  and  practice  were  argued  and 
determined.  It  has  now  ceased  to  exist. 
See  title  Pbaotioe  Coubt,  Queen's 
Bench. 

BAIL  IH  CEmiHAL  PE0CEEDIHO8. 

Upon  application  to  the  Court  of  Queen's 
Bench  or  Queen's  Bench  Division,  or  to  a 
judge  thereof,  the  Court,  or  division,  or 
judge  may,  as  a  favour,  admit  the  prisoner 
to  bail,  and  that  even,  aemble,  in  non-bail- 
able proceedings.  But  generally,  in  all 
cases  of  misdemeanour,  the  accused  has  an 
absolute  right  to  be  disoharged  from  his 
interim  custody  upon  finding  sufficient  bail. 

BAIL  PIECE :  See  title  Bail. 

BAILIFE.  There  are  various  sorts  of 
bailiffs;  as  bailifis  of  liberties,  sheriff's 
bailiffs,  bailiffs  of  lords  of  manors,  &c.,  &o. 
Sheriffs  are  also  called  the  king's  bailiffs, 
and  the  counties  wherein  it  is  their  duty 
to  preserve  the  rights  of  the  king  are  tre- 
auently  called  their  bailiwicks,  a  word  intro- 
duced by  the  Norman  princes  in  imitation 
of  the  French,  whose  territory  was  divided 
into  bailiwicks,  as  that  of  England  is  into 
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counties.  The  word  '*  bailiff,"  however,  usu- 
ally signifies  bheriffs'  officers,  who  are  either, 
(1.)  iSiiliffs  of  hundreds,  or,  (2.)  Special 
bailiffs.  ( 1 .)  Bailiff n  of  hundreds  are  officers 
appointed  over  those  respective  districts, 
by  the  sheriffs,  to  collect  fines  therein,  to 
summon  juries,  to  attend  the  judges  and 
justices  at  the  assizes  or  quarter  sessions, 
and  also  to  execute  writd  and  processes  in 
the  several  hundreds.  (2.)  Special  haUiffe 
are  that  lower  class  of  persons  employed 
by  the  sheriffs  for  the  express  purpose  of 
serving  writs  and  making  arrests  and  exe- 
cutions, &c.  (3.)  Those  persons  also  who 
have  the  custody  of  the  king's  castles  are 
called  bailiffs,  as  the  bailiff  of  Duver  Castle. 
(4.)  The  chief  magistrates  of  particular 
iurisdictions  are  also  called  bailiffs,  as  the 
bailiff  of  Westminster,  for  example.  (5.) 
There  are  also  bailiffs  of  courts  baron, 
bailiffii  of  the  forest,  &c.  Cowel;  Termet 
de  la  Ley, 

BAILMENT.  This  is  the  most  general 
word  in  English  Law  for  agency,  and  com- 
prises the  following  varieties  of  agency  : — 

(1.)  Gratuitous  bailment, — in  which 
case  it  is  settled  that  a  fnwfeasanoe  on  the 
part  of  the  bailee,  t.e.,  agent,  is  actionable 
ICoggs  V.  Bernard,  1  8m.  L.  C.  177) ;  but 
that  a  mere  fion-feasance  is  not  action- 
able (Elsee  V.  Gatward,  5  T.  R.  143). 

(2.)  Bailment  for  reward,  —  in  which 
case  the  bailee  is  of  course  liable  as  well 
for  a  non-feasance,  as  for  a  misfeasance, 
and  cannot  recover  his  recompense  until 
his  performance  of  the  duty  which  he  has 
undertaken. 

Again,  bailment  comprises  the  following 
varieties  of  agency : — 

(1.)  Bailments  in  which  the  trust  re- 
posed is  exclusivelv  for  the  benefit  of  the 
tMJlor,  and  hereunder  Mandatum  and  De- 
poHtum,  as  to  which,  sea  these  two  titles. 

(2.^  Bailments  in  which  the  trust  re- 
posed is  exclusively  for  the  benefit  of  the 
niilee,  and  hereunder  Commodatum  (or 
Pret  h  usage),  and  (where  gratuitous) 
Mutuum  (or  Frit  A  conaommation),  as  to 
which,  see  these  two  titles ;  and 

(3.)  Bailments  which  are  for  the  benefit 
of  both  bailor  and  bailee,  and  hereunder 
the  following  varieties  (as  to  which,  see 
the  respective  titles),  viz. : — 

(1.)  Pledge  or  Paton, — Pawnbroksbs. 
(2.S  Custody f — Innkbbpebs;  and 
(3.)  Carriage, — Cabbiebs. 

BAITIEG  ANIKAL8.  Is  a  species  of 
cruelty  to  animals  by  setting  them  to  fight 
with  each  other,  e.g.,  bullsTbears,  badgers, 
dogs,  cocks,  SCO.  (12  &  13  Vict.  o.  92 ;  17  & 
18  Vict  a  60).  The  penalty  is  fine  or 
imprisonment. 
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BALLOT,  YOR  BY,  Under  iho  stat.  35 
&  36  Yict.  c.  33,  all  parliamentary  and 
municipal  elections  are  required  to  be 
made  by  ballot;  and  under  the  Elemen- 
tary Education  Act,  1870  (33  &  34  Yict. 
c.  75X  the  elections  are  similarly  required 
to  be  by  ballot 

This  mode  of  voting  was  one  of  the  Ayc 
points  advanced  by  the  so-called  Chartists, 
m  1RS9,  as  the  People's  Charter;  the 
four  other  points  were  uoiverBal  suffrage, 
annual  parliaments,  payment  of  members, 
and  the  abolition  of  the  property  qualifi- 
cation for  members  of  parliament. 
8e€  also  title  Bipbbsentation. 

BAHC,  or  BABOO,  BUTIHe  DT.    The 

sittings  which  the  respective  superior 
Courts  of  Common  Law  used  to  hold  during 
every  term,  and  on  certain  appointed  days 
after  term,  for  the  purpose  of  hearing  and 
determining  the  varioud  matters  of  law 
argued  before  them,  were  so  called,  in  con- 
tr^istinction  to  the  sittings  at  Nisi  Prius, 
which  were  held  for  the  purpose  of  trying 
issues  of  PAOT.  The  former  were  usually 
held  before  four  of  the  judges;  at  the 
latter,  one  judge  only  presided.  The 
phrase  is  not  yet  obsolete,  but  the  thing 
itself  is  much  altered,  not  more  than  two 
or  at  the  most  three  judees  now  sitting 
together  at  Westminster  in  banc,  and  when 
BO  sitting  being  called  also  a  Divisional 
Court,  and  the  sitting  in  banc  being  now 
nearly  continuous. 

BABX  OF  EBOLABD.  A  corporation 
established  in  1694  by  charters  of  the 
Crown  granted  under  the  authority  of  the 
Stat.  5  Will,  and  MHry,  c.  20.  The  charter 
was  continued  by  the  Bank  Charter  Act, 
1844  (7  &  8  Yict.  0.  32),  determinable 
after  Ist  August,  1855,  by  giving  twelve 
months^  notice  upon  vote  or  resolution  of 
the  House  of  Commons.  The  Bank  assists 
the  Government  in  all  the  great  operations 
of  finance,  and  is  its  appointed  agent  for 
managing  the  National  Debt  Its  ad- 
vances to  the  Government  are  controlled  by 
the  stat  59  Geo.  3,  c.  76,  which  requires 
the  previous  authority  of  Parliament  to  all 
advances  or  loans ;  but  that  Act  does  not 
afiTect  purcha»e$  by  the  Bank  of  lawfully 
autiiorized  exoliequer  bills  or  bonds,  or 
advances  upon  such  bonds.  In  1826, 
branches  of  the  Bank  of  England  were 
authorized  to  be  established,  and  in  the 
same  year  the  Bank's  monopoly  of  banking 
was  broken  in  upon. 

See   titles   Bank   Nons,  Issue  of; 

Banks,   Joint   Stock;   National 

Debt. 

BABK  B0TS8.  These  are  a  legal  tender 
in  England  for  all  sums  oyer  £5 :  See  title 
Cash  Note,  3  ft  4  Will.  4,  c.  98,  s.  6.  In 
case  a  bank  note  is  lost,  or  is  stolen,  or  is 
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otherwise  improperly  obtained,  the  Bank 
of  England  (upon  presentment  by  a  bond 
fide  holder)  is  bound  to  cash  it,  althonj^h  to 
the  prejudice  of  the  true  owner.  MUUr  v. 
Bace,  1  Sm.  L.  C.  468. 

BABK  BOXES,  tSBITB  OB.  By  the  stat 
7  Geo.  4,  c.  46,  any  banking  corporation 
(or  partnershin,  although  consisting  of  more 
than  six  members)  was  enabled  to  issue  its 
own  bills  or  notes,  payable  on  demimd  or 
otherwise,  at  any  places  in  England  ex- 
ceeding sixty-five  miles  from  London ;  and 
this  provision  was  continued  under  the 
stat  3  ft  4  Will.  4,  c  98,  but  no  note 
was  to  be  for  a  less  sum  than  £5,  and 
within  London  and  the  sixty-five  miles' 
radius  banks  of  deposit  (but  not  of  issue) 
might  be  established.  And  by  the  Act  of 
1844  (7  ft  8  Vict  c.  32),  it  was  provided 
that  in  future  it  should  not  be  lawful  for 
any  banker  to  draw,  accept,  make,  or  issue 
any  biU  or  note  pavable  to  bearer  on 
demand,  subject  to  this  proviso,  viz.,  that 
any  banker  who,  on  the  6th  of  May,  1844, 
was  lawfully  issuing  his  own  notes  might 
continue  to  issue  same,  but  if  he  once 
thereafter  discontinued  doing  so,  his  right 
should  be  incapable  of  revival  and  subse- 
quent exeroise;  and  the  amount  of  his 
note  issue  was  not  to  be  increased.  The 
last- mentioned  proviso  applies  only  to  bills 
or  notes  payable  to  bearer  on  demand. 
By  the  stat  20  ft  21  Vict  c.  49,  s.  12, 
partnerships  for  banking  might  be  con- 
stituted of  any  number  of  persons  not 
exceeding  ten  (formerly  six).  Under  the 
Companies  Act,  1862  (25  ft  26  Vict  c.  89), 
no  banking  company  claiming  to  issue  notes 
can  be  registered  with  limited  liability  as 
regards  the  amount  of  such  issue. 

BABKXB8.  According  to  the  decision 
in  Foley  v.  HiU  (2  H.  L.  C.  28),  the  rekition 
between  a  banker  and  a  customer  who  pays 
money  into  the  bank,  is  the  ordinary  rela- 
tion of  debtor  and  creditor,  with  a  super- 
added obligation  arising  out  of  the  custom 
of  bankers  to  honour  the  drafts  of  cus- 
tomers, and  that  relation  is  not  altered  by 
an  agreement  by  the  banker  to  allow 
interest  on  the  balances  in  the  bank.  The 
relatiou  does  not  partake  of  a  fiduciary 
relation,  and  therefore,  as  a  general  rule,  no 
bill  in  equity  will  lie  against  a  banker  for 
an  account. 

See  tiso  tities  Bills  or  Exchange; 
Cash  Notes;  Cbsqubb;  ChficuLAB 
Notes  ;  and  Lettebs  or  Cbedit. 

BABKBB8' BOOKS  BYIBBBOB.   By  the 

Bankers  Books  Evidence  Act  1379  (42 
Vict  ell),  repealing  the  like  Act  of  1876 
(39  ft  40  Vict  c  43),  a  copy  of  any  entry 
in  a  banker's  book  is  made  evidence  of  the 
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CJ^mihT\{i^  of  the  entry  aiHl  of  tbe  entrr,  tbe 
Vj<Kik  \k\i\%,  first  proved  to  Lnve  bt-en  a 
Imnker'n  bo')k  at  the  time  of  tlie  entrr  I 
I *'Jiij?  made  tlien,'iii,  the  pr« Kjf  thereof  btiii;^  , 
Uk*  affidavit  or  rj&th  of  i»(nnc  psirtner  in,  or 
officer  of,  lh*j  Ijank  (an.  3,  4);  arnl  the  copy 
\n-'\\\%  fir.it  provwl  to  Ix;  correct,  such  latter 
prrKif  beiiii;  by  the  affidavit  or  oath  of  some 
fierarm  who  hiis  examiricd  the  copy  with 
the  entry  (h.  5);  and  henceforward  the 
luink  cannot  be  oompelk-d  to  produce  it« 
Ix^ikrt  in  Court  ''s.  6, ;  but  the  Court  may 
order  iuHpection  thereof  by  any  party  t4j  an 
action  (h.  7,,  or  to  a  pnwecutiou  or  an 
arbitrsition  (».  10).  And  this  order  may  be 
mwle  either  by  the  High  Court  of  Justice 
(or  any  judge  thereof)  or  by  tlie  County 
Court  judge. 

See.  titKs  Dihoovery;  Duces  tecum; 
Pkoduction  of  Documents. 

BABKBBS  CASE.  This  cnse  was  a  case 
cxt4;nding  bitwe<'n  the  years  1G90  and 
17(>0.  and  which  arose  out  of  the  following 
circumstances: — It  had  been  a  frequent 
practice  atler  the  Restoration  in  IGOO  for 
the  king  to  borrow  money  upon  the  security 
of  the  public  funds,  orders  being  given  on 
the  Exchequer  for  payment  of  the  principal 
and  interest  By  Vi  Qnr.  %  c  12,  these 
orders  were  made  transferable.  In  1677 
the  king  granted  the  bankers  annuities 
out  of  the  nercditary  excise  equal  to  6  per 
cent,  interest  on  their  debts,  redeemable  on 
payment  of.  the  principal.  The  interest 
wus  pflid  till  1G8:-),  when  it  became  in 
urrear,  and  so  continued  until  the  Revolu- 
tion ill  1688,  when  suits  by  way  of  petition 
to  the  Barons  of  the  Exchequer  were 
instituted  to  enforce  payment  The  prin- 
cipul  question  in  these  suits  (including  the 
Banker^  Case)  was,  whether  the  grant  of 
the  king  was  good  so  as  to  bind  his  suc- 
cessors, and  continue  a  charge  upon  the 
revenue  ?  The  decision  was  practically  in 
favour  of  the  bankers ;  but  they  derived 
no  good  from  it,  until  Parliament  afterwards 
nuide  provision  for  them,  by  granting 
tliem  £3  per  cent  in  lieu  of  the  £6  per 
cent. ;  and  this  provision  of  Parliament 
was  the  origin  of  the  Three  Per  Cent 
Consolidated  Bank  Annuities. 

See  titles  Consols  ;  National  Dkbt. 

BAHX8,  JOIBT  BIOCX.  By  the  89  & 
40  Goo.  3,  0.  28,  ■  15,  it  was  forbidden  to 
establish  any  corporate  bank  whatever,  or 
any  bank  where  the  number  of  partners 
exceeded  six,  so  as  to  borrow,  owe,  or  take 
up  any  sum  or  sums  of  money  on  their 
bdls  or  notes  payable  on  demand,  or  at 
any  less  time  than  six  months,  during  such 
time  as  the  Bank  of  England  enjoyed  the 
rights  conferred  by  formt-r  Acts.  But  in 
1826,  the  7   (ico.  4,   o.   16,   whs  parsed 


BABK8,  JOIBT  tFIOCK—toniinued. 
legalizing  the  formation  under  deeds  of 
»-ttlem  nt,  of  banking  co-partnerships  con- 
sisting of  more  than  six  persons,  providwi 
they  did  not  carry  on  busineas  in,  or  within 
siity-five  miles  of,  London.  Afterwards, 
in  1845,  was  pa^iscd  the  7  iSc  8  Yict.  c.  113, 
which  for  a  short  time  enabled  joint-stock 
banks  to  be  established  under  letters 
patent  of  incorporation.  And  latterly,  the 
Joint  Stock  Banking  Companies  Act  1857 
(21  &  22  Vict.  c.  49),  and  Companies  Acts, 
1862  (25  &  26  Vict  c  8:^)  and  18b7  (30  & 
81  Vict.  c.  131),  have  afibrded  every  facility 
for  constituting  joint  stock  banks  in  every 
part  of  Englanci,  subject  to  the  provisions 
of  these  Acts. 

See  title  Joint  Stock  Companies. 

BAHK8   07   I8817S:   See  tiUe    Bank 
Notes,  Issue  of. 

BAHXBUFTCT.      Under     the     Bank- 
ruptcy Act  1869  (32  &  33  Vict  c.  71), 
which   commenced    as  from    the    1st   of 
Jannarv,  1870,  but  which  does  not  extend 
to  Scotland  or  Ireland,  any  one,  whether  a 
trader  or  not,  and  whether  a  member  of 
Parliament  or  not,  may  be  adjudicated  a 
bankrupt  (s.  6)  upon  the  petition  of  his 
creditor  or  creditors,  upon  any  one   or 
other  of  the  following  six  grounds, — com- 
monly designated  **  acts  of  banlonptcy  :*' — 
(1.)  Making  a  conveyance  or  assignment 
of  all  his  property  for  the  benefit 
of  his  creditors  generally ; 
(2.)  Making  any  fraudulent  conveyance 

or  assignment  of  his  property ; 
(3.)  Doing,  with  intent  to  defeat  or  delay 
his  creditors,  any  of  the  following 
acts,  viz., — 

(a.)  Departed   or   remained 

out  of  England, 
(h.)  Being  a  trader,  departed 
from     his     dwelling 
house, 
(o.)  Begun  to  keep  house,  or 
Id.)  Suffered  outlawry ; 
(4.)  Filing  a  declaration  of  insolvency ; 
(5.)  Being  a  trader,  having  execution 
levied  by  seizure  and  sale  of  his 
goods  for  a  debt  of  £50,  or  up- 
wards; or 
(6.)  Having,  if  a  trader  for  seven  days, 
and  if  a  non-trader  for  twenty- 
one    days,    after    service   of    a 
debtor's  summons  for  a  debt  of 
not  less  than  £50,  neglected  to  pay 
or  satisfy  same. 
The  petition  grounded  upon  any  one  of 
such  acts  must  be  presented  within  six 
months  from  the  commission  of  tbe  act 

The  Act  constitutes  two  distinct  juris- 
dictions, viz. : — 
(1.)  The  London  district, — which  com- 
prises the  City  of  London  and  its 
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libf  rties,  and  all  places  sitnated 
within  the  districts  of  the  metro- 
politan County  Courts;  and 
(2.)  The  country  district. — which  com- 
prises the  rest  of  England. 
The  Court  of  the  London  Bankruptcy 
Di>trict  has  all  the  powers  and  jurisdictions 
of  the  superior  Courts  of  Common  Law  and 
Equity  {In  re  Anderson^  L.  R.  5  Ch.  App. 
473) ;  the  Judge  may  also  reyeise,  vary,  or 
affirm  any  order  of  a  local  Bankruptcy 
Court,  in  respect  of  a  matter  either  of  law 
or  of  fact.    . 

When  a  person  is  adjufUoated  a  l>ank- 
mpt,  all  his  property,  whether  real  or  per- 
sonal, vests  in  nis  trustee,  who  has  the 
following  powers : — 
(1.)  Beceiying  and  deciding  upon  proof 

of  debts. 
(2.)  Carrying  on  the  business  of  the 

bankrupt. 
(3.)  Bringing  or  dt- fending  actions. 
(4.)  Selling  the  property  of  the  bank- 
rupt, either  by  public  auction  or 
by  private  contract ;  and 
(5.)  Giving  eifoctual  receipts  for  money 

received. 
Upon  the  close  of  the  bankruptcy,  or 

2mt  only  with  the  assent  of  his  creditors), 
uring  its  continuance,  the  bankrupt  may 
apply  to  the  Court  for  an  order  of  dU- 
charge,  which  he  will  obtain  if  he  have 
paid  10s.  in  the  pound,  and  not  otherwise, 
excepting  as  a  special  indulgence  of  the 
crcKlitors ;  also,  if  undiBcharg^,  he  is  pro- 
tected for  three  years  from  the  doae  of  the 
bankruptcy  proceedings,  and  if  he  should 
during  that  period  have  paid  up  to  lOs.  in 
the  pound,  he  then  obtams  his  discharge ; 
but  otherwise,  the  unpaid  balance  becomes 
a  judgment  debt  against  him,  and  may  be 
levied  against  his  property,  real  or  per- 
sonal, in  the  usual  way,  by  leave  of  Uie 
Court 

BAIJIXKET,  or  BAHSSNT.  A  ban- 
neret, or  banrent,  is  eoid  to  have  been  a 
knight  made  in  the  field,  with  the  cere- 
mony of  cutting  off  the  point  of  his 
standard,  and  so  making  it  liJce  a  banner. 
They  were  accounted  so  honourable  that 
they  wero  permitted  to  display  their  arms 
in  a  bann^  in  the  field  like  barons.  See 
8elden*s  Tit  of  Hon. 

BAB,  PLEA  IH.  Is  a  defence  put  for- 
ward to  an  action  (or  in  fact  to  any  prior 
substantive  pleadine),  and  which  is  based 
upon  the  merits  and  goes  to  the  root  of  the 
case.  It  is  opposed  to  a  plea  in  abatement 
(now  abolished).  In  Roman  Law,  it  was 
called  peremploria  vel  perpeitia;  while  a 
plea  in  abatement  was  called  dilatoria  vel 
iempordUn. 

See  title  ABATmsNT,  Plea  ik. 


BABE  TEI78TBE.  Is  a  trustee  all  whose 
duties  have  determined,  but  through  some 
negligence  or  other  cause  the  legal  estate 
in  the  trust  property  has  been  left  to 
remain  in  him.  His  administrator  (when 
the  bare  truatee  dies  intestate)  and  not  his 
heir-at-law  takes  tlie  fee  simple  corporeal 
or  incorporeal  tru^t  property  (Vendor  and 
Purchasers  Act.  1874,  37  &  38  Vict  c  78 ; 
and  Amendment  Act,  1875,  88  &  39  Vict. 
c.  87). 

BABQAIK :  See  titles  Aobbeubnt  ;  Sale. 

BABOAIN  AKD  SALE:  See  title  Cox- 

VETANCES. 

BABNABDI8T0H  V.  SOAIDB.  A  case  in 
election  law,  26  Car.  2  (1674),  in  which  the 
plaintiff  recovered  £800  in  damages  against 
the  defendant  (who  was  sheriff  of  Suffolk) 
for  making  a  double  rotum  of  members 
elected  to  serve  in  Parliament;  but  tlie 
ju<lgment  was  afterwards  reversed.  The 
principle  of  the  original  decision  was, 
however,  afterwards  affirmed  by  the  stat 
7  &  8  Will.  3,  c  7.  And  under  the  stat 
11  &  12  Vict.  o.  98,  if  any  returning  officer 
wilfully  delays  or  neglects  or  refuses  duly 
to  return  the  electea  member,  the  latter 
may  have  his  action  against  tiie  returning 
officer  for  damages. 
See  title  Rbiubk. 

BABOK.  A  term  of  very  wide  si^^niflca- 
tion  originally,  including  all  free  tenants 
in  chief,  and  quxre,  all  f^holders  even. 
It  was  not  originally  a  title  of  honour  at 
all,  all  the  citizens  of  London  (e.g.)  being 
designated  barons.  Eventually,  the  greatr 
barons  developed  into,  and  became  identi- 
fied with,  the  House  of  Lords,  and  the 
lesser  barons  became  absorbed  in  the  mass 
of  the  commonalty,  and  were  represented 
(along  with  the  burghs)  in  the  House  of 
Commons. 

BABOK  AND  FEXE :  See  title  Husband 
AND  Wife. 

BABOHY.  The  tenure  of  lands  by 
barony  was  one  of  the  titles  to  peerage. 
The  precise  character  of  tlie  tenure  has 
been  a  matter  of  dispute,  and  is  hardly  yet 
settled.  The  question  in  its  first  aspect 
was  this, — whether  all  holding  lands  in 
capUe  were  barons ;  for  it  is  admitted  that 
in  early  times  all  barons  held  lands,  in 
other  words,  that  in  early  times  all 
baronies  were  territorial.  Selden*8  opinion 
was,  that  all  holding  lands  in  eapite  wero 
barons,  and  that  in  fact  bdrony  or  tenure 
by  barony  was  the  same  as  tenure  of  lands 
of  the  king  «n  eapite  by  knight  service; 
also  that  fiie  distmction  between  greater 
and  lesser  barons  which  afterwards  grew 
up,  and  the  ultimate  reference  of  the  title 
of  baron  to  the  former  class  of  barons  alone 
was  the  work  of  time,  beginning  prior  to 
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Magna  Oharta  and  becoming  oonflnned  by 
the  last  mentioned  Act  in  the  distinction 
which  that  Act  introduced  in  the  mode  of 
summons  of  barons, — the  eminent  tenants 
in  capUe  being  summoned  by  particular 
writs,  the  lesser  ones  by  a  general  writ. 
On  the  other  hand,  the  opinion  of  Maddoz 
was,  that  barony  or  tenure  per  baronlam 
was  intrinsically  different  from  tenure  of 
lands  of  the  king  in  eapite.  He  bases  his 
opinion  upon  the  circumstance  that  in  the 
onarter  of  Henr^  L  tenants  in  chief  are 
enumerated  distinctively  from  earls  and 
barons,  and  npon  the  further  circumstance 
that  the  like  aistinctiTe  enumeration  occurs 
in  the  list  of  the  members  present  at  the 
parliament  of  Northampton  in  the  years 
1165  and  1176.  He  does  not,  however, 
state  what  the  precise  nature  of  barony 
was,  otherwise  than  negatively,  for  he 
points  out  that  the  distinction  did  not  con- 
sist  in  the  number  of  fees  (Balliol  having 
thirty  and  yet  being  only  a  knight,  while 
Hwayton  was  a  baron  and  had  onlv  three), 
nor  yet  in  the  privilege  or  service  of  attend- 
ing parliament,  for  that  was  a  duty  on  the 
part  of  all  tenants  tn  capt(«.  The  question 
in  more  modem  times  has  been, — wnat  was 
the  effect  of  the  writ  of  summons  to  a 
baron,  and  was  a  barony  ever  disjoined 
from  territorial  poesesaions?  Now  it  ap- 
pears that  the  ancient  barons,  t.e.  peers 
holding  in  barony,  may  claim  as  a  matter 
of  right  their  writ  of  summons,  and  the 
sovereign  may  not  deny  it  them;  but 
barons  of  new  creation,  although  they  are 
in  all  oUier  respects  upon  a  level  with  the 
ancient  barons,  derive  their  title  under 
their  writy  or,  as  the  case  may  be,  their 
patent,  and  Uieir  title  is  not  more  extensive 
than  their  writ  or  patent  If,  therefore, 
words  of  inheritance  were  entered  in  the 
writ,  the  title  was  descendible  (De  Yesci, 
27  Hen.  6),  if  not  then  not;  although, 
indeed,  this  latter  statement  has  been  con- 
troverted, and  a  writ,  if  it  has  been  acted 
upon  by  the  party,  is  now  held,  even  with- 
out words  01  inheritance,  to  confer  an  in- 
heritable dignity,  a  patent  differing  ^m  a 
writ  of  nobility  in  this,  that  the  patent 
operates  proprio  vigore,  or  without  added 
entry,  and  according  only  to  the  words 
of  limitation  in  the  patent. 

A  tiUe  of  nobility  nas  now  become  purely 
pertondly  and  not  territorial  It  may  there- 
fore be  (and  indeed  frequently  is)  held 
apart  from  or  without  lands.  It  became 
personal  as  early  as  1295  (28  Edw.  1), 
according  to  Loiii  Granworth  in  Berkeley 
Peerage  Caae,  8  H.  L.  21. 

BASEATBY.  Any  act  of  the  master  or 
of  the  mariners  of  a  ship  which  is  of  a  cri- 
minal or  fraudulent  nature^  tending  to  the 


BAEBATBT— conf/ntied. 

prejudice  of  the  owners  of  the  ship,  without 
their  consent  or  privity;  as  by  running 
away  with  the  ship,  sinking  her,  deserting 
her.  or  embezzling  tiie  cargo.  Park  on  Ins. 
137,  138 ;  Kay's  Shipmasters  and  Seamen, 
210-217 ;  KnigU  v.  Cambridge,  1  Str.  581 ; 
VdUUoo  omd  Another  v.  Wheeler,  Oowp.  143. 

BABBISB8.  TBE8PA88  TO:  See  tiUe 
Bounds,  Wobkiho  out  of. 

BAXBniO  ESTATE  TAIL.  Formerly  an 
estate  tail  could  only  be  barred  by  levying 
a  fine  or  suffering  a  common  recovery  (tee 
these  titles).  At  the  present  dav,  it  can 
only  be  barred  (1)  in  the  case  of  n^eholds, 
by  a  disentailing  deed,  and  (2),  in  the  case 
of  copyholds,  by  surrender,  or  (but  only  if 
the  estate  is  equitable)  by  a  aisentailing 
deed  executed  in  accordance  with  the  stat 
8  &  4  Will.  4,  c.  74.  Therefore  neither  a 
will,  nor  a  contract  of  sale,  nor  any  other 
deed  or  instrument  in  writing  whatsoever, 
not  being  a  special  Act  of  Parliament,  is 
of  any  force  or  efficacy  whatsoever,  unless 

Preceded  by  the  proper  statutory  mode  of 
ar,  to  pass  or  to  convey  an  estate  tail  to 
the  devisee  or  oontractee,  or  other  person 
whatsoever ;  nor  may  the  Oourts  of  ^uity, 
in  favour  of  a  purchaser  for  value,  execute 
the  contract  by  decreeing  the  heir  in  tail 
to  carry  out  the  act  which  his  ancestor 
has  left  incomplete;  and  it  need  scarcely 
be  added  that  the  Clourts  of  Equitv  would 
not,  even  if  they  might,  decree  a  ditsentail- 
ing  deed  in  favour  of  the  devisee,  who  is  a 
mere  volunteer. 

BABBI8TEE.  A  counsellor  learned  in 
the  law  who  pleads  at  the  bar  of  the  Oourts, 
and  takes  upon  himself  the  advocacy  or 
defence  of  causes.  His  professional  con- 
duct is  under  the  control  of  the  Benchers 
of  his  Inn  (Jftidson  v.  Blade,  8  F.  &  F. 
390).  His  fees  are  an  Aimorarttim,  and  no 
action  lies  to  reoov.er  them,  nor  can  any 
security  be  taken  for  them  {Brown  v.  Ken^ 
nedv,  13  G.  B.  677).  But  it  is  otherwise 
with  the  fees  of  conveyancers  or  special 
pleaders  below  the  bar,  who  may  maintain 
such  action,  or  take  such  aocxuitj(8teadman 
V.  Hockley,  15  M.  &  W.  558).  A  barrister 
is  not  liable  for  negligence  or  non-attend- 
ance {FeU  V.  Broion,  Peake,  96).  He  enjoys 
numerous  privileges  (which,  however,  he  is 
assumed  to  exercise  only  for  the  benefit  of 
his  client),  e.g.,  he  may  compromise  the  case 
(Swinfen  v.  Bwinfen,  1  C.  B.  (N.S.)  864 ; 
2  De  G.  &  J.  881);  nor  is  he  exposed  to 
any  action  for  libel  or  slander,  in  conse- 
quence of  words  written  or  spoken  by  him 
in  the  conduct  of  his  case  (JSod^ion  v. 
SoarUt,  1  B.  ft  A.  232) ;  nevertheless  it 
seems  that  he  is  liable  to  be  punished  for 
contempt  of  Oourt  even   for  words  pro- 
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feraedly  spoken  in  the  discharge  of  his 
fanctions  as  advocate  {Ex  parte  PaJter,  5  B. 
&  S.  299).  He  is  privileged  from  arrest 
while  attending  Goort  or  going  circuit. 

BASTEB :  See  titles  Exghangb  ;  Pbb- 

HUTAT^O. 

BASE  FEE.  A  base  or  qaalified  fee  is 
an  estate  which  hath  some  qnalific-ation 
subjoined  thereto,  and  which  must  cease 
or  be  determined  whenever  such  qualifica- 
tion is  at  an  end.  As  in  the  vase  of  a 
giant  to  A.  and  his  heirs,  tenanU  of  the 
manor  of  Dale ;  in  this  instance,  whenever 
the  heirs  of  A.  cease  to  be  tenants  of  that 
manor,  the  grunt  is  entirely  defeated.  So 
when  Henry  YI.  granted  to  John  Talbot, 
lord  of  the  manor  of  Kingeton-Litle,  in 
Berkt,  that  he  and  his  heirs,  lords  of  the 
said  manory  should  be  peers  of  the  realm 
bv  the  titl^  of  Barons  of  Lisle ;  here  John 
Talbot  had  a  base  or  qualified  fee  in  that 
dignity,  and  the  instant  he  or  his  heirs 
quitted  the  seigniory  of  that  manor,  the 
dignity  was  at  an  end.  These  estates  are 
fees,  l^oause  it  is  posisible  that  they  may 
endure  for  ever  in  a  man  and  his  heirs ; 
yet  as  that  duration  depends  on  certain 
collateral  circumstances  which  qualify 
and  debase  the  purity  of  the  donation,  it 
is  therefore  called  a  base  or  qualified  fee. 
In  a  more  limited  sense,  a  base  fee  is  used 
to  denote  a  fee  simple  derived  out  of  a  fee 
tail,  which  has  been  barred  by  one  whose 
power  extends  only  to  bur  his  own  Usae 
neirs  in  tail ;  in  this  case,  so  long  as  such 
heirs  in  tail  or  their  issue  endure,  the  fee 
simple  endures,  but  determines  when  they 
become  extinct. 

BA8TABD.  A  child  bom  out  of  wed- 
lock. He  is  not  legitimized  by  the  subse- 
quent marriage  of  his  parents  (JDoe  d.  Biri' 
whitae  V.  Vardelly  6  Biug.  N.  G.  385). 
Upon  an  order  of  affiliation,  the  putative 
father  becomes  liable  to  a  limited  extent  to 
support  his  child ;  but  otherwise  the 
mother  must  support  it  The  custody  of 
the  child  belongs  also  of  right  to  the 
mother,  notwithstanding  the  father  is  able 
and  willing  to  maintain  it  better  {Ex  parte 
Knee,  1  N.  B.  148);  but  it  seems  that  the 
wishes  of  the  child  itself  will  be  consulted 
(III  re  Uoydj  3  Man.  &  G.  547). 

A  child  bom  under  the  cloak  of  wedlock 
is  a  bastard,  notwithstanding  the  maxim 
PcUer  est  quern  nuptiss  demonstrani,  if  it  is 
proved  that  the  husband  of  the  mother  had 
no  access  or  possibility  of  access  to  her 
during  the  required  period  of  generation. 
&e  title  Affiluhon  Obdsb. 

BASTABD  BIOHS :  See  title  Eiazril:. 

BATES'S  CASE.  Decided  that  a  Turkey 
merchant  importing  currants  into  England 


BATES'S  CASE—aontinued, 
from  the  Levant  was  liable  to  a  tax  or 
imposition  laid  on  by  the  King  (Jac.  I.) 
without  the  sanction  of  Parliament,  the 
restraints  of  the  early  statutes  and  ordi- 
nances on  the  King's  taxation  not  extend- 
ing to  foreign  commerce.  This  case  is 
sometimes  called  the  Case  of  Impositions. 
See  title  Bill  of  Bights. 

BATTEL.  The  trial  by  wager  of  battle 
was  a  species  of  trial  introduced  into 
England,  among  other  Norman  customs, 
by  William  the  Conqueror,  in  which  the 
person  accused  fought  with  his  accuser, 
under  the  apprehension  that  Heaven  would 
give  the  victory  to  him  who  was  in  the 
right. 

See  titles  Jubt,  Tual  bt,  Histoby  of  ; 
Wagbb  of  Battls. 

BATTEBT:  See  title  Assault  and 
Battbbt. 

BATTLE,  TBIAL  BT.  A  mode  of  trial 
in  Anglo-Saxon  times,  which  became  obso- 
lete after  trial  by  jury  was  introduced 
(Hen.  n.) ;  the  last  instance  of  it  {Ashford 
V.  Thornton^  1817-1818)  was  the  occasion 
of  its  express  abolition  by  statute  (59 
Geo.  3,  c.  46).  Taswell-Langmead,  122. 
See  title  Jubt,  Tbial  bt,  Histobt  or. 

BAWBY-HOirSE:  See  tide  Bbotbkl. 

BEDCHAMBEE  QUESTIOK.  This  was 
a  question  raised  for  the  first  time  in  1839, 
upon  the  accession  of  Sir  Bobert  Peel's 
administration,  in  succession  to  that  of 
Lord  Melboiune;  and  the  question  was 
simply  this, — whether  the  ladies  of  the 
royal  household  (where  the  sovereign  more 
especially  was  a  queen)  were  to  go  out  with 
the  out-going  ministry,  upon  the  ground 
that  their  near  relationship  to  that  ministry 
was  likely  to  thwart  or  render  insecure,  or 
unstable,  the  acts  of  the  incoming  ministry. 
The  Queen  herself  was  o)tposed  to  the 
change,  and  Sir  Bobert  Peel  refused  to 
accept  oSice  in  consequence;  but  in  1841, 
upon  Sir  Bobert  Peel's  retum  to  office,  the 
question  was  decided  in  the  way  he  had 
contended  for  in  1839. 

BEEB  HOUSE :  See  titles  Ale  and  Beeb 
Houses;  Licenbtng Acts. 

BEGIN,  BIGHT  TO.  The  right  to  begin, 
or  duty  of  beginning,  when  an  action 
comes  on  for  trial,  usually  rests  with  the 
plaintiff,  and  does  so  in  all  cases  in  which 
any  of  the  issues  rest  upon  him  to  prove ; 
but  this  rule  is  subject  to  the  conbol  of  the 
judge.  Even  where  it  is  only  the  amount 
of  damage  that  requires  to  be  proved  on  the 
plaintifrs  part,  he  has  the  right  to  begin 
{Carter  v.  /ones,  6  G.  &  P.  64 ;  Mereer  v, 
Whale^  6  Q.  B.  447).  An  erroneous  ruling 
of  the  Court  as  to  the  right  to  begin  used 
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BEOIK,  BIGHT  l:(y— continued. 

to  be  a  ground  for  a  new  trial,  but  always 
in  the  discretion  of  the  Court 
See  title  Right  to  Begin. 

BBLUOXBENGY :  See  title  Rebel  ob 

BXLLIGBRSNT. 

BENCH  WABBAHT.  When  an  indict- 
ment has  been  found  for  a  misdemeanour 
during  the  assizes  or  sessions,  it  is  the 
practice  for  the  judge  attending  the  assizes, 
or  for  two  of  the  justices  attending  the 
sessions,  to  issue  a  bench  warrant,  signed 
by  him  or  them,  to  apprehend  the  defend- 
ant. It  is  otherwise  like  an  ordinary 
warrant  issued  by  a  justice  or  police 
magistrate.  Haw.  PI.  Cr. ;  Harris's  Crim. 
Law,  374. 

BEKCHEB.  A  dignitary  of  the  Inns  of 
Court  is  so  termed.  Elach  Inn  of  Court  is 
presided  over  by  a  certain  number  of 
benchers,  who  exercise  the  right  of  admit- 
ting candidates  as  members  of  their  society, 
and  also  of  ultimately  calling  them  to  the 
bar.  They  are  usually  selected  from  those 
of  their  members  who  have  distinguished 
themselves  in  their  profession;  and  it  is 
the  ordinary  practice,  but  subject  to  a  dis- 
cretion in  the  body  of  benchers,  for  each 
Inn  of  Court  to  select  its  member  a  ben- 
cher as  soon  as  he  has  attained  the  rnnk 
or  degree  of  queen's  counsel.  They  also 
exercise  a  general  supervision  over  the 
professional  conduct  of  all  counsel  that  are 
members  of  the  Inn. 

BEHBFICE  dlHYXBTAIBE.  This  in 
French  Law  corresponds  to  the  Beneficium 
InverUarii  of  Roman  Law,  and  substan- 
tially to  the  English  Law  doctrine,  that  the 
executor  properly  accounting  is  only 
liable  to  the  extent  of  the  assets  received 
by  him. 

BEHEFICE8.  Generally  taken  for  any 
ecclesiastical  livings  or  church  preferments, 
whether  dignities  or  not  King  John 
having  conceded  to  the  pope  the  right 
of  nominating  to  benefices,  and  Magna 
Charta  having  secured  the  exercise  of 
popular  nominations,  but  subject,  never- 
theless, to  the  sanction  of  the  pope,  and 
the  papal  right  being  greatly  abused  by 
being  made  a  channel  for  drawing  English 
money  abroad,  eventually,  after  other 
checks  failing,  the  Statute  of  Provisions 
(25  Edw.  3)  was  passed  forbidding  the 
pope's  nomination  to  benefices,  and  super- 
seding his  control  of  the  popular  nomi- 
nations. 

See    titles    Advowbon  ;    Pbovisobs, 
Statutes  of. 

BEHXFICIABIB8.  The  oestuia  que 
iruitent,  or  persons  entitled  beneficially 
to  property  held  by  a  trustee  arc  so  called. 


BENETICITTM      CEDEKDABUM     AC- 
TIOKUIC :  See  title  SuRETTsniP. 

BEVEFICinX  DIYISIOins  :  See   titlo 
Suretyship. 

BEKETICIUM      EXCTISSIONIS      VEL 
0BDIKI8  :  See  title  Subbttship. 

BENEFICIinC  INYENTABU :  See  titlo 
Benefice  d'Iitventaibe. 

BENEFIT    BTTILDIHG    80CIETT:   See 

title  Building  Societibs. 


BENEFIT  OF  CLEBOT :  See  UtleCLERGT, 
Benefit  of. 

BENEVOLENCES.  Were  a  mode  of 
early  taxation,  falling  principally,  if  not 
exclusively,  on  the  wealthier  classes ;  they 
took  the  place  of  the  ancient  loaruj  but  were 
in  fact  forced  contributions,  not  intended  to 
be  repaid.  Strong  sovereigns  resorted  to 
them  (e.g.  Edward  I.,  III.,  and  lY.);  but 
Richard  III.  declared  them  illegal, — a  con- 
cession to  the  powerful  feeling  of  the  people 
against  them.  They  were  again  resorted 
to  by  Henry  VII.,  Bishop  Morton,  his 
chancellor,  arguing  people  into  their 
ability  to  pay  by  means  of  his  impudent 
dilemma  (Morton's  Fork).  Benevolences 
were  afterwards  attempted  to  be  levied  as 
an  antici()ation  of  the  lawful  revenue,  i.e. 
subject  to  a  promise  of  repayment  out  of  the 
next  or  some  other  suostquent  subsidy. 
The  stat.  of  Richard  III.  had  been  de- 
clared illegal  by  Henry  VII. 's  lawyers,  as 
being  that  of  a  usurper.  Eventually,  by 
the  BiU  of  Rights,  the  stat  of  Richard  HI. 
was  in  effect  restored. 

See  titles   Taxation,    Histobt   of; 
Bill  of  Rights. 

BEaUEATH  OB  BEaiTEST:  See  title 
Devise. 

BEST  EVIDENCE.  Primary  evidence, 
if  obtainable,  renders  secondary  evidence 
inadmissible ;  but  this  is  only  one  applica- 
tion of  the  rule  requiring  the  best  evidence 
to  be  given.  Because  even  in  secondary 
evidence,  and  also  in  circumstantial  evi- 
dence, that  evidence  is  to  be  used  which 
is  the  best  obtainable,  having  regard  to 
the  nature  of  the  case. 

BESTIAUTT :  See  title  Sodomt. 

BETTING  HOUSES.  These  were  sup- 
pressed in  England  by  the  16  &  17  Vict. 
c.  119;  and  in  Scotland  by  the  37  &  38 
Vict.  c.  15. 

BETOND  THE  SEAS.  No  part  of  the 
United  Kingdom  of  Great  Biitain  and 
Ireland,  nor  the  Isle  of  Man,  Guemsev. 
Jersey,  Aldemey,  or  Sark,  nor  any  islands 
adjacent  to  any  of  them  (being  part  of  the 
dominions  of  Her  MajesWl  are  deemed, 
as  regards  plalntifis,  beyond  the  seas  within 
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BSTOHD  TEE  SEAB—€ontintted, 
the  meaning  of  the  stat.  8  &  4  Wm.  4, 
c.  27,  amended  by  the  Real  Property  Limi- 
tations Act.  1874  (37  &  38  Vict.  c.  57) : 
and  although  it  appears  to  have  been  held 
that  Dublin,  or  any  place  iiv  Ireland,  was 
beyond  the  seas  within  the  meaning  of  the 
Statute  of  Limitations,  21  Jao.*l,  c.  16 
(King  v.  Walker,  1  Bl.  Rep.  286 ;  NigU- 
ingale  v.  Adam$,  Show.  91),  still  it  is  no 
longer  so  (19  &  20  Vict.  c.  97)  as  regards 
plaintiffs. 

KDDnrOB,  OFEKnra  of.  See  title 
AuonoN. 

BIGAMY.  A  criminal  offence  which 
oonsists  in  going  through  the  ceremony  of 
marriage  with  another,  while  a  former 
husband  or  wife  is  still  alive  and  not  di- 
vorocd,  knowing  at  the  time,  or  reasonably 
believing,  that  such  former  consort  is  still 
alive.  The  offence  amounts  to  a  felony, 
and  is  punishable  with  penal  servitude  for 
not  more  than  seven  nor  fewer  than  five 
years,  or  with  imprisonment  with  or  with- 
out hard  labour  for  any  period  not  exceeding 
two  years. 

BILATEEAL  COHTBAGTS :  See  title 
Unilatx&al  Gontbacts. 

BILL  has  various  significations  in  law 
proceedings.  In  civil  matters  it  used  to 
denote  the  bill  of  complaint  in  the  Oourt 
of  Chancery,  which  has  now  been  super- 
seded by  the  statement  of  claim  introduced 
by  the  Judicature  Acts. 

See  title  Bill  in  (Thancebt. 

In  criminal  matters,  when  a  grand  jury, 
upon  any  presentment  or  indictment,  con- 
sider the  same  to  be  probably  true,  they 
write  on  it  two  wordis  hiUa  vera,  in  other 
words,  they  are  said  to  fijid  a  true  hiU,  and 
thereupon  the  accused  party  is  said  to 
stand  indicted  of  the  crime,  and  is  bound 
to  make  answer  to  it. 

See  also  the  following  titles. 

BILL  FOB  DISCOVEBY :  See  tide  Dis- 

OOVEBT. 

BILL  IN  CHAHGEEY.  The  method  of 
instituting  a  suit  in  the  C^ourt  of  Ohnncery 
used  to  be  by  addressing  a  bill,  in  the 
nature  of  a  petition,  to  the  Lord  Chan- 
cellor. This  bill  was  neither  more  nor  less 
than  H  statement  of  all  the  circumstances 
which  gave  rise  to  the  complaint,  and  a 
prayer  or  petition  for  particular  relleF,  ac- 
cording to  the  case  made  by  the  bill,  or  for 
general  relief,  according  as  the  nature  of 
the  case  might  require.  When  this  bill  was 
drawn  up  or  prepared,  it  was  left  with  the 
proper  ofBcer  of  the  Court  in  order  to  be 
filed,  and  this  was  what  is  termed  filing  a 
bill  in  Equity. 

Until  the  Ist  of  November,  1875,  in  cnsos 
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where  the  summary — i.e.,  statutory — pro- 
ceeding by  petition  or  summons  was  not 
available,  the  bill  was  the  only  process, 
but  at  the  same  time  a  universal  process, 
of  initiating  Chancery  proceedings.  How- 
ever, now,  under  the  Judicature  Act,  1873, 
all  actions  and  suits  are  to  be  commenced 
by  a  writ  of  summons,  which  is  usually,  in 
due  course,  followed  up  by  a  statement  of 
claim  (in  the  nature  of  the  old  bill),  and 
other  pleadings. 

Ae  titles  Pleadings  ;  Statement  or 
Claim  ;  Statement  or  Defence. 

BILL  OF  COSTS:  ^800  title  Atiobnet*8 
Bill  of  Costs. 

BILL  OF  EXCEPTIONS.  If  during  a 
trial  a  judge,  in  his  direction  to  the  jury, 
or  in  his  decision,  mistook  the  law,  either 
through  ignorance,  inadvertence,  or  design, 
the  counsel  on  either  side  might  require  him 
publicly  to  seal  a  bill  of  exceptions,  which 
was  a  statement  in  writing  of  the  point 
wherein  he  had  committed  the  error,  and 
which  statement,  by  fixing  his  seal  thereto, 
he  thus  acknowledged  (Smith's  Action  at 
Law,  p.  82).  This  statement  had  to  be  put 
in  writing  while  the  Court  was  sitting,  and 
in  the  presence  of  the  judge  who  tried  the 
cause,  and  signed  by  tne  counsel  on  each 
side ;  after  which  it  was  formally  drawn  up 
and  tendered  to  the  judge  to  be  sealed.  A 
bill  of  exceptions  was  said  to  be  in  the 
nature  of  an  appeal  from  the  judgment  or 
decision  of  the  Court  below  to  a  Court  of 
error.  (Wright  v.  Sharp,  1  Salk.  288; 
Gardner  v.  Bailey,  1  Bos.  &  P.  82; 
Wright  v.  Tatham,  7  A.  &  R  381).  By 
the  Judicature  Act,  1873,  bills  of  excep- 
tion are  abolished,  and  an  appeal  to  the 
Court  of  Appeal  substituted  for  them ;  but 
under  Order  Lviu.  13,  and  s.  22  of  tlie 
Judicature  Act,  1875,  when  there  is  a 
motion  for  a  new  trial  made  upon  the 
ground  that  the  judge  at  the  trial  has  not 
submitted  or  left  the  issues  to  the  jury, 
and  directed  the  jury  as  to  the  law  and  the 
evidence  applicable  to  the  case,  the  motion 
is  to  be  nuMde  upon  an  exception  (i,e.  objec- 
tion) taken  at  the  trial  and  entered  upon 
or  annexed  to  the  record  (if  any). 

See  title  Exceftion  to  Juixse's  Dibbo- 

TION. 

BILL  OF  EXCHANGE.  A  bill  of  ex- 
change is  defined  by  Blackstone  to  be  an 
<*open  letter  of  request  from  one  man  to 
another,  desiring  him  to  pay  a  sum  named 
therein  to  a  thud  person  on  his  account." 
The  person  who  draws  or  makes  the  bill  is 
called  the  drawer ;  the  person  to  whom  it  is 
addressed  is  called  the  drawee ;  and  when 
the  drawee  has  undertaken  to  pay  the 
amount  (which  undertaking  he  signifies  by 
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writing  across  tlio  bill  of  oxchaDge  the 
word  **  acccpti^d  "  together  with  his  name, 
or  hiuname  simply,  with  or  without  adding 
the  place  where  the  money  is  to  be  paid), 
then  he  is  called  the  acceptor ;  the  person 
to  whom  the  money  is  ordered  to  be  paid  is 
called  the  payee ;  and  if  the  payee  transfers 
it  over  to  another  (which. he  does  by  simply 
writing  his  name  across  the  back),  he  is 
culled  the  indorser,  and  the  person  to  whom 
lie  thus  transfers  it  U  called  the  indorsee, 
which  latter  person  may  also,  if  he  pleases, 
in  his  tarn  transfer  it  to  another  party  (by 
the  same  process  of  signing  his  name  on 
the  back,  or  indorsing  it,  as  it  is  termed), 
and  sometimes  by  mere  delivery ;  thus  it 
may  be  transferred  from  one  person  to 
another  ad  infinitum^  the  party  transfer- 
ring it  always  being  called  the  indorser, 
and  the  party  to  whom  it  is  transferred  the 
indorsee.  The  acceptor  is  the  person  pri- 
marily liable ;  and  it  is  his  duty  in  general 
to  run  after  the  bill  when  it  falls  due,  and 
to  find  out  the  holder  and  pay  him,  being, 
however,  allowed  the  usual  three  days  of 
gnicc,  unless  the  bill  is  payable  on  demand, 
or  (since  34  &  35  Vict.  o.  74)  on  presenta- 
tion, or  at  sight ;  but  if  Uie  acceptor  should 
have  accepted  in  a  form  spccifymg  a  place 
of  payment  upon  the  bill  falling  due,  then 
the  holder  must  either  present  the  bill  at 
the  place  specified,  or  himself  find  out  the 
acceptor ;  and  if  the  bill  should  be  accepted 
payable  at  a  specified  place,  **  and  not  ehe- 
tohere"  then  the  holder  must  present  it  at 
that  place  and  no  other  place,  and  the 
acceptor  ought,  before  the  expiration  of 
the  three  days  of  grace,  to  have  funds  pro- 
vided there  to  meet  the  bill.  Bills  of  ex- 
change are  usually  given  by  way  of  pay- 
ment for  goods  purchased  on  credit  ,*  when 
they  are  given  without  any  valuable  con- 
sideration, they  are  CRlled  accommodation 
bills;  but  these  latter  bills,  excepting  as 
between  the  drawer  and  the  acceptor,  do 
not  differ  from  other  bills  of  exchange. 
Should  the  acceptor  fail  to  pav  the  bill,  the 
holder  may  either  sue  him  or  have  recourse 
to  any  of  the  parties  whose  names  are  in- 
dorsed on  the  bill,  such  parties  being  (unless 
when  they  have  indorsed  sans  recours)  liable 
secondarily,  or  as  sureties  for  the  acceptor, 
in  a  manner ;  but  if  the  holder  intends  to 
have  such  recourse  to  any  of  tlie  indorsees, 
he  must,  inmiediatcly  after  the  acceptor's 
refusal  to  pay,  give  each  of  them  notice 
that  the  bill  was  duly  presented  for  pay- 
ment and  was  dishonoured,  and  this  is 
called  giving  notice  of  dishonour.  Even 
the  drawer  (unless  the  bill  is  an  accommo- 
dation one)  is  entitled  to  receive  this  notice. 
IVhon  a  bill  of  exchange  is  transferred  by 
indorsement  and  delivery,  or  by  delivery 
only  before  it  is  due,  it  is  a  fully  negoti- 


BILL  OF  TXCEASOIR— continued. 
able  instrument,  and  the  indorsee  takes 
free  from  all  (if  any)  equities  that  may 
affect  the  bill ;  but  when  the  bill  is  trans- 
ferred after  it  is  due  by  indorsement  and 
delivery  Xbut  semhle,  not  when  by  delivery 
only),  the  indorser  takes  subject  to  the 
equities  (if  any)  affecting  the  bill.  For  pay- 
ment of  a  forged  bill,  the  paying  person  or 
bank  is  the  sufferer;  but  if  the  bill  is  a 
banker's  order  or  cheque,  payable  on  de- 
mand, and  the  indorsement  only  is  forged, 
the  paying  bank  is  not  the  sufferer.  Lost 
bills  may  be  safely  paid  on  an  indemnity 
and  an  affidavit  of  the  loss;  destroyed 
bills  upon  an  affidavit  of  the  destruction. 
See  title  PboIiissort  Note. 

BILL    OF    EXCHAKOE,    AGTIOK    OK. 

Under  the  Summary  Procedure  on  Bills  of 
Exchange  Act,  1«55  (18  &  19  Vict.  c.  67), 
when  an  action  is  commenced  on  a  bill  of 
exchange  or  promissory  note  within  six 
months  after  due,  the  writ  of  summons 
(with  which  the  action  commences)  directs 
(in  effect)  the  defendant  to  obtain  leave  to 
appear,  and  also  to  appear,  to  the  writ 
within  twelve  days  after  service  thereof 
U(wn  him  (Form,  Schedule  A  to  Act,  1855). 
.Unless  the  defendant  can  shew  some  de- 
fence to  the  action  on  the  merits,  he  will 
not  get  leave  to  appear,  and  so  final  judg- 
ment may  be  entered  against  him  after  the 
twelve  days;  but  if  he  succeed  in  obtain- 
ing (within  the  twelve  days)  leave  to  appear 
(u|X)n  showing  some  such  defence  as  amre- 
said),  and  if  he  do  also  thereupon  appear 
within  the  time  limited  for  his  appearanco 
to  the  writ,  then  in  its  other  stages,  the 
action  proceeds  like  any  other  action  in  the 
High  Court  The  application  for  leave  to 
appear  is  made  at  chambers  (to  the  chief 
clerk  or  judge  in  Chancery,  or  to  the  master 
in  the  Common  Law  Divisions)  or  in  the 
district  registry,  when  writ  of  summons 
issued  thereout  (Order  54,  rule  2 ;  Order 
35,  rule  4 ;  Oger  v.  Bradnum,  L.  R.  1  0.  P. 
Div.  334). 

BILL  OF  EXCLVSIOK;  See  title  Ex- 
clusion, Bill  of. 

BILL  OF  HEALTH.  Is  a  certificate  given 
by  consul  to  master  of  vessel,  regarding 
state  of  the  port  of  starting.  The  bill  may 
be  either  clean,  suspected,  or  foul ;  if  foul, 
the  vessel  will  be  subjected  to  quarantine 
on  its  arrival  at  port  of  destination.  Kay's 
Ship,  and  Seamen,  133. 

BILL  OF  LADING.  This  is  a  document 
which  is  signed  and  delivered  by  the  ship- 
owner, or  master  as  his  agent,  to  the  ship- 
pers in  a  general  ship  on  the  goods  being 
shipped;  or,  speakijig  more  practically, 
upon  the  goods  being  shipped,  the  mate 
gives  the   shipper   an    acknowledgment 
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thereof,  whidi  is  called  the  *' mate's  re- 
ceipt,** and  the  shipper  takes  that  to  tlie 
broker  or  captain  of  the  ship,  who  ex- 
changes it  for  tlie  bill  of  lading. 

Form  of  BiU  of  Lading  ,-S.  bill  of 
lading  is  oommonly  made  out  in  parts. 
One  or  more  of  these  parts  are  sent  by  the 
shipper  to  the  consignee  of  the  goods,  one 
is  retained  by  the  shipper  in  his  own  cus- 
tody, and  another  is  given  to  the  master, 
shipowner,  or  captain.  The  bill,  after 
mentioning  the  shipping  of  the  goods  in 
good  order  and  condition,  and  their  desti- 
nation, undertakes  to  deliver  same  in  like 
order  and  condition  to  the  consignee  or  his 
assigns,  upon  payment  by  the  latter  of  the 
agreed  freight 

Ineidenls  of  BtU  of  Lading :— A  bill  of 
lading  may  be  indorsed,  and  thereafter, 
open  being  delivered,  it  passes  to  the  in- 
dorsee the  property  in  the  goods  to  which 
it  relates ;  and  since  the  Act  18  &  19  Vict. 
c.  Ill,  the  indorsee  may  sne  thereon  in 
contract  in  his  own  name,  and  not,  as  herc- 
tofi>re,  in  the  name  of  the  indorser  only. 
The  actual  holder  of  a  bill  of  lading,  al- 
though insolvent,  may  even  defeat  by  a 
hoTid  fide  indorsement,  accompanied  with 
delivery  of  the  bill  of  lading,  the  right  of 
the  unpaid  consignor  or  vendor  to  stop  the 
goods  in  transitu ;  and  for  tliis  purpose  it  is 
not  material  that  the  indorsee  knows  that 
the  consignor  has  not  been  paid  for  the 
l^ooda  in  money,  if  he  does  not  know  that 
the  consignee  is  insolvent,  or  that  the  bills 
given  in  payment  are  bad  (^Cuming  v. 
Brown,  9  £aist,  50(3).  No  property,  how- 
ever, passes  by  the  indorsement  if  there  is 
fraud  in  the  transfer,  or  if  there  is  notice 
by  the  previous  indorsement  that  the  earlier 
trunsfciT  is  conditional  only,  or  if  tiie  in- 
dorsee knows  of  the  insolvency  of  the  con- 
signee (Vertite  v.  Jewell,  4  Camp.  31).  Nor 
can  the  bond  fide  indorsee  for  value  inter- 
fere by  virtue  of  the  indoraemeiit  to  him 
with  the  stoppage  in  trantitUj  if  the  person 
through  whom  the  bill  of  lading  came  to 
him  had  no  authority  from  the  shipper  or 
oonsigneo  to  put  it  in  circulation  {Crumey 
V.  Behrend,  3  E.  &  B.  622),  the  bill  of 
lading  being  in  this  respect  like  an  over- 
due bill  of  exchange.  And  it  is  expressly 
provided  by  the  1§  &  19  Vict.  o.  Ill,  s.  2, 
that  the  extension  which  that  Act  gives  to 
the  rights  and  liabilities  of  the  indorsee 
shall  not  affect  in  any  way  the  right  of 
stoppage  in  transitu.  Where  the  bill  of 
lading  is  negotiated  by  way  of  pledge,  the 
right  to  stop  in  transitu  may  oe  gone  at 
Law  (and  the  better  opinion  seems  that  it 
is) ;  but  it  remains  in  Equity,  subject  to 
the  pledgee's  rights  in  respect  of  his  spe- 
cific advance  {In  re  Westzinthw,  5  B.  & 
Ad.  817). 


BILL  OF  LAJDIHO— conetnued. 

A  bill  of  lading,  after  indorsement,  is 
countermandable  before  actual  delivery 
thereof  or  of  the  goods  to  the  indorsee ; 
but,  after  an  indorsement  and  delivery  of 
the  bill  of  lading  and  invoice  of  the  gooiis 
as  a  security  against  bills  which  are  to  be 
drawn  by  the  indorsers  on  the  indorsees, 
the  iodorsers  cannot,  after  having  obtained 
the  acceptances,  and  whilst  the  balance  of 
accounts  is  in  favour  of  the  indorsees, 
countermand  the  delivery  of  the  goods, 
and  the  m>ister  of  a  ship  would  be  liable 
in  trover  if  he  acted  under  any  such  order 
iHaiUe  V.  Smith,  1  B.  &  P.  563).  But, 
aemble,  it  would  be  otherwise  if  the  balance 
of  accounts  were  the  other  way. 

BILL  OF  MIDDLESEX.  A  species  of 
process  by  which  actions  were  formerly  com- 
menced in  the  Court  of  Queen's  Bench.  It 
was  a  kind  of  precept  direct^id  to  tiio  sheriff 
of  the  county,  commanding  him  to  take 
the  body  of  the  defendant  and  have  it,  on 
a  certain  day  therein-mentioned,  in  Court, 
wheresoever  the  lord  the  king  should  bo 
in  England  (Buote's  Suit  at  Law,  .S8). 
This  mode  of  proceeding  was  abolished  by 
the  Uniformity  of  Process  Act,  2  WUl.  4. 
0.  39. 

BILL  OF  FABnCULARS.  A  bill  of 
particulars,  or,  as  it  was  frequently  termed, 
a  particular  of  plaintiff's  demand,  was  a 
statement  in  writing  of  wiiat  the  plaintiff 
sought  to  recover  in  his  action.  Its  object 
was  to  furnish  the  defendant  with  a  better 
or  more  specific  statement  of  the  plaintiff's 
cause  of  action  than  was  to  be  collected 
from  the  declaration  or  summons.  The 
bill  of  particulars ''differed  from  the  decla- 
ration, inasmuch  as  the  one  disclosed  the 
nature  and  le^l  effect  of  the  plaintiff's 
claim,  the  ouier  its  component  ingre- 
dients" (Lush's  Pr.  374 ;  Pylie  v.  Stevens, 
6  Mee.  &  W.  814).  Under  the  present 
practice,  a  party  may  obtain  particulars  of 
the  plaintiff's  demand  or  of  a  defendant's 
set-off  upon  summons  (Rules  of  Hilary 
Term,  1853,  r.  17) ;  and  under  Order  xiii.  5, 
to  a  writ  not  specially  indorsed  if  defendant 
fails  to  appear,  the  plaintiff  files  a  state- 
ment  of  the  particulars  if  the  debt  is  a 
liquidated  demand  sought  to  be  recovered , 
and  signs  judgment  for  same  after  eight 
days. 

See  title  Pabticclars  of  Dbhand. 

BILL  OF  PEACE.  These  are  bills  in  the 
nature  of  bilh}  quia  timet,  but  which  are 
most  commonly  brought  after  the  right 
has  been  tried  at  Law.  The  bill  is  brought 
for  the  purpose  of  establuihing  and  per- 
petuating a  right  claimed  by  thu  plaintiff, 
the  right  being  of  a  nature  to  be  contro- 
verted by  the  different  persons,  at  different 
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times,  and  by  different  actions.  The  design 
of  the  bill  is  to  secure  repose  from  pt>r- 
petual  litigation,  or  the  fear  thereof,  and 
is  justified  by  the  doctrine  of  public  policy 
that  there  should  be  an  end  to  litigation. 
Thus,  the  lord  of  a  manor  may  bring  such 
a  bill  against  his  tenants  in  regard  of  an 
encroachment  (Sheffield  Waierworks  Co,  v. 
Yeomans,  L.  R.  2  Ch.  App.  8;  Earl  of 
Bath  ▼.  Sherwin,  Preo.  Ch.  26). 

BILL   OF   BEVIEW:    See   titles  Be- 
HEABma ;  Bbtiew,  Bill  of. 

BILL  OF  BEYITOB :  See  tiUe  Bevtyor. 

BILL    OF    BI0ET8.      The    statute    1 
Will.  &  Mary,  stat  2,  c.  2,  is  so  termed 
because   it  declares   the  true   rights  of 
British  subjects.    The  short  contents  of  it 
are  as  follows  :  After  reciting  the  various 
unconstitutional  and  illegal  acts  of  the 
preceding  Stuart  reigns,  it  goes  on  to  enact 
as  follows : — 
(1.)  The  Huspending  power,  when  ex- 
ercised by  the  Crown  without  the 
assent  of  Parliament,  is  illegal ; 
(2.)  The  dispensing  power,  cm  of  late 

exercisedf  is  illegal; 
(3.)  Levying  money  by  prerogative  is 

illegal ; 
(4.)  The  subjects  have  a  right  to  petition 
'the  (>own,  and  all  commitments 
for  so  petitioning  are  illegal ; 
(5.)  Baising  or  maintaining  a  standing 
army  within  the  kingdom  in  time 
of  peace  is  illegal,  if  done  without 
the  assent  of  Parliament ; 
(6.)  Freedom  of  speech  in  Parliament 

secured;  and 
(7.)  Excessive  bail,  excessive  fines,  Ac., 
&c.,  discouraged. 

BILL  OF  SALE.  Is  an  instrument 
whereby  one  person  called  the  assignor 
assigns,  or  purports  to  assign,  to  another 
person  called  the  assignee,  personal  pro- 
perty or  chattels,  either  conditionally,  t'.0., 
by  way  of  mortgage,  or  absolutely,  i.e.,  by 
way  of  sale  or  gift  outright. 

Under  the  Bills  of  Sale  Act,  1878  (41 
&  42  Vict.  c.  31).  every  bill  of  sale  requires 
to  be  registered  within  seven  days  from 
the  making  thereof,  otherwise  the  same  is 
void  as  a^inst  execution  creditors^  the 
trustee  in  bankruptcy,  and  others;  it  re- 
quires to  be  re-registered  every  five  years. 
And  even  then,  without  possession  taken 
prior  to  an  act  of  bankruptcy,  it  used  to 
be  void  as  against  the  trustee  in  bank- 
ruptcy {Badger  v.  Shaw,  2  El.  &  El.  472, 
following  Staiufield  v.  CtibiU,  27  L. J.  (Ch.) 
266),  but  is  not  now  so  (Act  1878,  s.  20). 

This  strictness  of  the  law  is  due  to  the 
fact  that  fictitious  bills  of  sale  are  often 
given  for  the  purpose  of  eficctuating  a 


BILL  OF  BAJ^E— continued, 

fraud.  In  Edwards  v.  Harhen  (2  T.  B.  587), 
following  Twynes  Case  (1  8m.  L.  C.  1), 
the  retention  of  possession  by  the  maker 
was  accepted  as  an  index  of  fraud.  The 
bill  of  sole  is,  however,  in  all  cases  good  as 
between  the  parties,  even  although  unre- 
gistered (Bessey  v.  Windham,  6  Q.  B.  166). 
See  title  fSuLUDULsirr  Convetances. 

BILL,  FABUAMSHTABY.  A  parlia- 
mentary  bill  has  been  described  as  tho 
"  draft  or  skeleton  of  a  statute."  Bills  are 
divided  into  two  classes,  viz.,  public  and 
private  bills.  The  former  are  such  as  in- 
volve the  interests  of  the  public  at  large, 
and  when  passed  bv  all  the  three  branches 
of  the  Legislature,  become  a  portion  of  the 
public  statutes  of  the  realm :  the  latter  are 
such  as  have  reference  to  the  interests  of 
private  individuals,  and  are  frequently 
mtroduced  to  enable  them  to  undertake 
works  of  public  utility  at  their  own  risk ; 
such,  for  instance,  are  the  various  bills 
introduced  for  the  purpose  of  establisliing 
railway  companies ;  such  also  used  to  he 
those  of  naturalization,  for  change  of  name, 
for  divorce,  &c.,  although  all,  or  the  ma- 
jority, of  these  latter  purposes,  are  now 
partly  accomplished  in  virtue  of  public  or 
general  statutes. 

BILL  QXriA  TIMET.— Was  a  proceeding 
in  the  Court  of  Chancery, — and  which 
would  now  be  called  an  action  in  the 
nature  of  a  BiU  quia  IHmet, — ^brought  for 
the  purpose  of  anticipating  and  providing 
against  an  apprehended  liability,  or  for 
the  purpose  of  anticipating  and  preventing 
an  apprehended  wrongful  act 

BILL  TO  ESTABLISH  WILL.— Was  a 

proceeding  in  the  Court  of  Chancery,  hav- 
ing for  its  object  to  establish  the  validity 
of  wills  (of  real  estate).  The  devisee  was 
plaintiff,  and  with  his  consent  the  heir-at- 
law  might  have  been  plaintiff.  This  kind 
of  proceeding  became  very  infrequent 
after  the  Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77)  enacted  that  where  a 
will  is  proved  in  solemn  form,  the  probate 
shall  be  conclusive  proof  of  the  validity  of 
the  wilL 

See  title  Pbovirq  a  Wilu 

BILLETIHO — ^Of  soldiers  and  marines 
on  private  persons  was  one  of  the  alleged 
unconstitutional  acts  of  the  king  com- 
plained of  in  the  Petition  of  Bights 
(3  Car.  1 ) ;  and  no  such  billeting  is  now 
legal.  But  under  the  Annual  Mutiny  Act 
and  the  stat.  4  &  5  Will.  4,  c.  85,  s.  5, 
soldiers  and  marines  may  be  billeted  on 
innkeepers,  licensed  victuallers,  &o. 

BIBDS,  PEOTECnON  OF  WILD.  Under 
the  stats.  35  &  36  Vict.  c.  78,  and  39  & 
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BIBD8,  FBOTBCnOH  OF  WILD— eontd. 

40  Viot.  c.  29,  pro?i8ion  has  been  made  for 
the  protectiou  of  wild  birds,  chiefly  by  pro- 
hibiting their  sale  daring  certain  parts  of 
the  year ;  and  these  Acts  apply  to  any 
sale  or  exposore  for  sale  within  the  United 
Kingdom  of  birds  purchased  without  the 
United  Kingdom  {WhUhead  ▼.  8mither$j 
2  0.  P.  Div.  558). 

BIBTK  By  the  statute  6  &  7  Will.  4, 
c.  86,  it  is  provided  that  the  certified  copies 
of  entries,  purporting  to  be  sealed  with  the 
seal  of  the  Reu^istrar-GenerHl's  office,  shall 
be  evidence  of  the  birth  [death,  or  mar- 
riage], to  which  the  same  relate,  without 
any  further  or  other  proof  of  such  entry. 
An  affidavit  of  identity  must,  however,  ac- 
company the  extract  as  proof  of  the  birth 
[death,  or  marriage].  Parkituon  v.  Frarusis, 
15  Sim.  160. 

BIBTE,  COVCEAUCEHT  OF.  The  con- 
cealment of  a  birth  is,  under  24  &  25  Vict 
c.  100,  8.  60,  a  misdemeanour ;  and  as  such 
is  punishable  with  imprisonment  for  any 
term  not  exceeding  two  years,  with  or  with- 
out hard  labour. 

BISHOP.  A  dignitary  of  the  church 
who  has  epiBOopal  jurisdiction  within  his 
diocese,  but  which  jurisdiction  he  com- 
monly exercises  through  his  chancellor  or 
commissary.  A  bishop  is  a  Peer  of  Parlia- 
ment {See  title  Perbs,  Qualitt  of 
Spiritual).  Suoceasive  attempts  have  been 
made  in  recent  times  to  deprive  bishops  of 
their  seats  in  the  House  of  Lords,  princi- 
pally those  of  1834,  1836,  and  1837.  In 
1869,  the  Iri^  bishops  lost  their  seats  in 
Parliament  And  in  1847.  wiien  the  new 
bidhoprio  of  Manchester  was  created,  it  was 
provided  (10  &  11  Vict  c.  108),  that  no  in- 
crease in  the  spiritual  peers  should  take 
plKce.  The  two  ArchbiBhops  and  the 
Bishops  of  London,  Durham,  and  Win- 
chester have  always  a  right  to  sit  in  Parlia- 
ment, but  the  bishop  last  elected  to  any 
other  sec  (except  that  of  Sodor  and  Man, 
whose  bishop  is  in  no  case  a  lord  spiritual  of 
Parliament)  cannot  have  a  seat  until  the 
next  vacancy.  Taswell-Langmead,  668. 
See  titles  Aroubishop;  Ecclesiasti- 
cal Ooubts. 

BISHOPS,  CASS  01  THE  SBVSK.    A 

celebrated  trial  in  the  reign  of  Jac.  II. 
(1688)  of  Archbishop  Bancroft  and  six 
biahops,  which  arose  out  of  the  accused 
petitioning  the  king  against  an  order  of  his 
directing  to  be  read  in  all  the  churches  a 
certain  declaration  of  indulgence — pre- 
viously declared  illegal  in  parliament. 
The  action  resulted  in  the  acquittal  of  the 
bishops,  and  established  tiie  right  of  the 
gubjeci  to  petition,  and  the  right  of  the  jury 


BISHOPS,  CASB  OF  THE  SEVEH-— <^fi- 
tinued. 

to  return  a  general  verdict  in  actions  of 
libel. 

See  titles  Petition,  Subject's  Bight 
TO ;  Press,  Libbbtt  of. 

BLASPHEMT.  To  revile  at  or  to  deny 
the  truth  of  Christianity  as  by  law  esta- 
blished is  a  blasphemy,  and  as  such  is  pun- 
ishable by  the  common  law.  Under  the  stat. 
9  &  10  Will.  3,  c.  32,  cited  in  the  Stats.  Bev. 
as  9  Will.  3,  c.  35,  any  professed  Christian 
who  denies  the  Holy  Trinitv,  or  generally 
the  Christian  religion,  may  be  indicted  for 
the  same,  and  upon  conviction  is  liable  to 
bo  deprived  of  office  and  incapacitated  for 
holding  future  office ;  but  the  prosecution 
requires  to  be  commenced  within  four  days 
of  the  blasphemy  spoken ;  and  is  to  be  de- 
sisted from,  and  all  the  penalties  are  to  be 
removed,  upon  the  defenaant*s  renunciation 
of  his  heretical  opinions. 

BLEHDED  FtTHD.  Is  a  fund  consisting 
partly  of  the  proceeds  of  real  estate  or  of 
the  sale  thereof,  and  partly  of  the  proceeds 
of  the  conversion  of  personal  estate  or  of 
personal  estate.  The  fund  haD  usually  to 
be  resolved  again  into  its  component  ports 
or  proportions,  in  qu^stio'S  of  conversion 
and  iu  an  action  for  administration  in  the 
Chancery  Division,  at  least  where  there  are 
charitable  legacies  to  pay. 

See   titles   Coin'BRSiuN ;    Legacies  ; 

Tbusts,      sub-title      Cuabitablb 

Tblsts. 

BIACXADE.  A  blockade  in  law  must 
be  an  actual  or  effective  blockade,  and  not 
a  paper  blockade  merely ;  in  other  words,  a 
port  is  blockaded  when  a  squadron  is  in  the 
vicinity  of  it  for  the  purpose  of  preventing 
ingress  into  and  egress  from  it,  and  not  when 
it  is  merely  declared  to  be  under  blockade. 
A  violation  of  blockade  requires  tliree 
things— (1.)  That  the  blockade  be  effective ; 
(2.)  That  the  accused  had  notice  thereof; 
and  (3.)«  That  he  made  ingress  or  egress 
in  disregard  of  the  blockade. 

BOABDIKO-HOUSE.  The  keeper  of 
such  a  house  is  bound  to  take  ordinary  care 
of  the  goods  of  his  guest  therein,  and  will  be 
liable  for  negligence  occasioning  lo^  {Dan- 
cey  V.  Uichardson,  2  £1.  &  Bl.  144);  but  his 
liability  is  not  so  extensive  as  that  of  an  inn- 
keeper (Holden  v.  SotUby,  8  W.  B  438).  A 
contract  for  board  and  lodging  is  not  a  con- 
tract regarding  land  within  the  meaning  of 
the  Btitute  of  Frauds  (Wright  v.  Siavart, 
8  W.  B.  413). 

BOABD  07  HEALTH.  Under  the  stats. 
11  &  12  Vict.  c.  63  (Publie  Health  Aet, 
1848).  21  &  22  Vict  o.  98  {Local  Govern- 
ment  Act,  1858),  and  other  Acts  amending 
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BOARD  OF  KEALTR— continued. 

samo,  local  boards  arc  constituted  for  the 
better  securing  the  public  health,  and  who 
for  tliat  purpose  exercise  certain  powers 
as  to  sewcTB,  drains,  buildings,  slaughter- 
houses, &c. 

BOABD  OT  TEADE.  One  of  the  admi- 
nistrative departments  of  the  Gk)Teniment, 
constituted  by  the  Acts  22  Geo.  3,  c.  82, 
and  24  &  25  Vict  oc  45  &  47,  and  possess- 
ing under  yaiious  statutes  a  very  general 
jurisdiction  and  superintendence  over  rail- 
ways, merchant  shipping  and  seamen,  har- 
bours, fisheries,  &o. 

BOABD  07  W0SX8.  The  name  of  a 
board  of  officers  appointed  for  the  better 
local  management  of  the  metropolis,  and 
constituted  and  authorized  under  the  stat. 
18  &  19  Vict.  c.  120,  and  very  numerous 
subsequent  Acts.  They  have  the  care  and 
management  of  all  grounds  and  gardens 
dedicated  to  the  use  of  the  inhabitants  in 
the  metropolis ;  nlso,  the  superintendence 
of  the  drainage ;  also,  the  regulation  of  the 
street  traffic,  and  generally  of  the  buildings 
of  the  metropolis. 

BOCKLAin)  (Sax.  for  bookland).  An 
inlieritance  or  posticssion  held  by  the  evi- 
dence of  written  instruments.  It  wns  one 
of  the  titles  by  which  the  Saxons  held 
their  lands,  and,  being  always  in  writing, 
was  hence  called  bookland,  wliich  sig^fics 
deed  land  or  charter  land.  It  was  the  same 
as  aUodiumt  being  descendible  according  to 
the  common  course  of  nature  and  nations, 
and  devisable  by  will.  It  was  opposed  to 
the  common  land  called  folcland. 

BOKA  FIDE  P088E88I0.— In  Roman 
Law,  was  that  possession  which  was  ac- 
quired bond  fide  by  one  claiming  to  be  or 
to  become  the  owner  of  the  property.  It 
was  therefore  alwa3r8  a  possessio  civilU  as 
opposed  to  a  poBsesHo  naturuJu.  Upon  this 
vowesiio  as  its  basis  wtttcapio  might  bo 
built  up,  and  in  that  way  wlun  tlio  luucapio 
'was  completed,  the  bond  fide  poBsessio 
became  transmuted  into  dominium. 
See  titles  Dominium  ;  Usucafio. 

BOHA  FIDES.  Is  the  opposite  of  mala 
fides,  and  denotes  good  faith  as  opposed 
to  bad  faith  or  fraud.  It  is  one  of  the 
chief  essentials  in  the  case  of  every  plain- 
tiff coming  to  the  equity  jorisdiotion. 

See  titles  Notice  ;  Pubohabbbs  fob 
Value;  Tacking;  Tbusts. 

BOHA  HOIABILIA.  Such  goods  amount- 
ing at  the  least  to  £5,  as  a  party  dyin^  had 
in  another  diocese  than  that  wherein  he 
died ;  his  will  had  to  be  proved  before  the 
aichbishop  of  that  province  as  well.  If, 
however,  a  person  happened  to  dio  in 
another  dioceee  than  that  wherein  he  lived. 


BONA  NOTABILIA— conh'7iu«ff. 

while  on  a  journey,  what  he  had  alx)ut  him 
of  the  value  of  £5  was  not  bona  notalnlia 
(Book  of  Canons,  1  Jac.  Can.  92, 93 ;  Cun- 
niiighnm).  But  now,  under  the  Court  of 
Probate  Art,  1857  (20  &  21  Vict  c.  77),  ss. 
3-4,  the  distinction  of  goods  as  bona  nota- 
bUia  has  been  abolish^  (1  Wms.  Exors. 
279-280,  6tli  ed  ). 

BOKA  VACANTIA.  Goods  in  which  no 
one  claims  a  property  but  the  king ;  such  as 
royal  fish,  shipwrecks,  treasure  trove,  waifs, 
strays,  &o.  Where  a  person  dies  possessed 
of  ()ersonal  property,  intestate,  ana  leaving 
no  next  of  Kin,  the  Crown  becomes  entitled 
(upon  office  found)  to  all  such  property. 
This  title  of  the  Crown  is  in  virtue  of  its 
prerogative,  and  in  this  respect  differs 
from  the  title  of  the  Crown  to  land  by 
rscheat.  See  Muldleion  v.  Spicer^  1  Bro. 
C.  C.  201 ;  Burgets  v.  Wheaie,  1  Eden,  177. 

BOND.  Is  a  oontmct  by  specialty  to  pay 
a  certain  sum  of  money.  It  m  either  single, 
t.e.,  simple,  in  which  cose  the  money  is  ab- 
solutely to  be  pnid ;  or  double,  t.f,  condi- 
tional, in  which  case  the  money  is  only 
conditionally  payable,  and  ceases  to  be  pay- 
able or  boooines  absolutely  payable  accord- 
ing to  the  event  which  is  expressed  in  tho 
condition.  If  tho  condition  is  entire  and 
unlawful,  the  bond  is  void  (Cdlint  v.  Blan- 
tern,  1  Sm.  L.  C.  325) ;  but  if  the  condition 
is  Bcverable,  and  part  of  it  is  good,  tho 
bond  is  valid  to  that  extent  {Yale  v.  Rex 
(in  error),  6  Bro.  C.  P.  61).  In  the  case  of 
alternative  conditions,  if  one  becomes  im- 
possible, the  other,  as  a  general  rule,  bo- 
comes  absolute  {Da  Costa  v.  DaviSy  1  B.  & 
P.  242).  The  chief  varieties  of  bonds  aro 
the  following : — Bonds  of  Indemnity,  Post 
Obit  Bonds,  Voluntary  Bonds,  Administra- 
tion Bonds,  Bail  Bonds,  Bottomry  Bonds, 
Debentures,  Guaranties,  Replevin  Bonds, 
Bonds  in  Restraint  of  Trade,  Resignation 
Bonds,  and  Lloyd's  Bonds,  all  of  which 
will  be  found  explained  under  the  appro- 
priate titles. 

See  also  title  Obligation. 

BONI  JTTDIOIS  EST  AXFLIABE  HTBIS- 
DICnONXM.  It  is  the  part  of  a  good  judgo 
to  find  ^nnds  for  assuming  and  extend- 
ing his  jurisdiction,  so  as  to  punish  wrong. 

BONOBTTM  F088E88I0.— In  Roman  Law, 
was  that  possession  which  the  praetor  con- 
ferred by  virtue  of  his  edict.  It  sometimes 
went  along  with  the  Haereditas,  that  is  to 
say,  in  all  those  oases  in  which  tho  praetor 
agreed  with  the  civil  law,  and  that  either 
under  a  will  or  under  an  intestacy.  At 
other  times,  it  went  to  some  person  or 
persons  different  from  the  person  or  per- 
sons to  whom  tho  civil  law  carried  tho 
I  Haereditas, — tho  praotor(evon  contrary  to 
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BOKOBVX  F08SSBSIO-eon<in«6<l. 
tlie  will)  giving  the  honorum  pouemo  as 
nearly  as  might  be  to  the  persons  who 
would  have  been  entitled  Uiereto  if  the 
deceased  testator  had  died  intestate,  viz., 
(1.)  to  the  sui  haeredes  (and  those  who 
were  ranked  with  them  by  Praetorian 
equity  or  Imperial  legislation) ;  (2.)  to 
the  agnati  (and  those  who  were  ranked 
with  them  by  Imperial  legislation) ;  (3.) 
to  the  cognatL  If  the  hwiorum  possessor 
oould  not  be  deprived  by  the  owner  at 
civil  law  (i.e.,  Haeres)  he  had  the  bonorum 
possestio  cum  re ;  but  if  he  might  be  de- 
prived, ho  had  only  the  bonorum  possessio 
sine  re. 

BOH178.  Is  a  sum  of  money  (in  the 
nature  of  profit)  accruing  on,  cgr.,  a  policy 
of  life  assurance,  and  being  usually  in  re- 
spect of  some  determinate  period  of  years. 
»)nietimes  a  bonus  is  added  to  and  form:* 
part  of  tlie  principal  trust  fund ;  but  where 
it  would  TO  dealt  with  as  income,  it  is 
apportionable  under  the  Apportionment 
Aet,  1870  (33  &  34  Vict.  c.  35),  Weekly 
Notes,  1879,  p.  144  (Oarr  v.  Griffith), 
See  title  Apfortionmbnt. 

BOOK  07  COXMOK  FSATEB.  Contains 
the  order  of  divine  worship  as  settled  by 
a  committee  of  divines  appointed  for  the 
purpose,  and  which  (and  no  otiier)  was 
directed  to  be  used  in  all  the  churches 
(2  &  3  Edw.  6.  c.  1).  The  Act  of  Unifor- 
mity, 1662  (13  k  14  Gar.  2,c.  4)  re-enacting 
the  Uniformity  Act  (1  Eliz.  c.  2)  further 
secured  the  exclusive  use  of  this  book  in 
the  churches. 

BOBOirOH.  See  titles  Electoral  Fran- 
chise ;  ReTKESEKTATIOM  in  rAIlUAMENT. 

BOSOVOE  EKOLISH.  The  custom 
which  prevails  in  certain  ancient  boroughs 
and  copyhold  manors,  of  lands  descending 
to  the  youngest  son  instead  of  to  the 
oldest  The  reason  of  tliis  cnstom  suems 
to  be,  that  in  these  boroughs  \  oople  chiefly 
maintain  and  support  themselves  by  trade 
and  industry ;  and  the  elder  children,  being 
provided  for  out  of  their  father's  goods,  and 
introduced  into  his  trade  in  his  lifetime, 
were  able  to  subsist  of  themselves  without 
any  land  provision,  and  therefore  the 
land  descended  to  the  youngest  son,  ho 
being  in  most  danger  of  being  left  desti- 
tute. It  is  called  borough  English,  be- 
cause, as  some  hold,  it  ftrst  prevailed  in 
England  Unlike  Gavelkind,  the  mode  of 
descent  in  borough  English  is  confined  to 
lineal  desoendants,  and  docs  not  extend  to 
coUateials. 

See  titles  Gatelkind;  Tesojres. 

BOBOUOH  BATE8.  Are  ratea  made  and 
levied  under  the  authority  of  the  Municipal 
Oirporations  Act,  1835  (5  &  6  Will.  4,  c.  76), 


BOBOirOH  BATES— conftntied. 
for  the  purposes  of  the  borough,  such  as 
the  payment  of  constables,  &c.,  officers  of 
the  borough,  the  construction  and  main- 
tenance of  the  borough  gaol  and  other 
buildings  of  the  borough,  and  such  like 
things,  and  when  the  borough  has  a  re- 
corder, the  payment  of  the  costs  of  prose- 
cutions at  the  assizes. 

See  titles  County  Bates;   Corpora- 
tions, Municipal  ;  Rating. 

BOBKOWnrO  POWEBS.  Public  com- 
paniee  and  joint  stock  companies  may  have 
powers  to  borrow  money,  the  former  class 
of  companies  under  their  special  Act,  the 
latter  by  special  resolution  (3  De  Qex  &  Jo. 
123).  Under  the  Companies  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  16), 
being  the  general  Act  and  which  is  usually 
incorporated  with  the  special  Act,  the 
public  company  may  borrow  on  mortgage 
or  bond  (i.e.  on  dobentures)  such  sum  or 
sums  as  may  be  sanctioned  by  a  general 
meeting  of  the  company,  always  keeping 
within  the  provisions  of  the  special  Act ; 
and  for  securing  the  rejwyment  of  such 
borrowed  moneys,  the  company  may  mort- 
gage the  undertaking:  of  the  company,  and 
the  future  calls  (s.  38) ;  and  the  company 
may  also  re-borrow  (s.  39).  Under  the 
Companies  Clauses  Act,  1863  (26  &  27 
c.  118),  the  company  may  create  debenture 
stock  (s.  22) ;  and  to  that  extent  it  extin- 
guishes its  borrowing  or  re-borrowing 
powers  (s.  34). 

BOTTOMBT.  Is  in  the  nature  of  a 
mortgage  of  a  ship,  when  the  muster  takes 
up  money  upon  it  to  enable  him  to  carry 
on  his  voyage,  and  pledges  the  keel  or 
bottom  of  the  ship  {pariem  pro  toto),  as  a 
security  for  the  rcimymeut  thereof.  In 
which  Ciise  it  is  understood,  that  if  tho 
ship  bo  lost,  tho  lender  loses  ulso  his  whole 
money  ;  but  if  it  return  in  safety,  then  ho 
shall  receive  back  his  principal,  and  also 
the  premium  or  interest  agreed  upon,  how- 
ever it  may  exceed  what  was  once  the  legal 
rate  of  interest  And  this  is  allowed  to 
be  a  valid  contract  in  all  trading  nations, 
for  the  benefit  of  commerce,  and  by  reason 
of  the  extraordinary  hazard  run  by  the 
lender;  and  in  this  case,  the  ship  and 
tackle,  if  brought  home,  are  answerable 
(as  well  as  tho  person  of  the  borrower)  for 
money  lent.  Kay  on  Shipmasters  and 
Seamen,  pp.  508-515. 

See  also  titles  Cargo;   Hypotueca- 
TiOK ;  Respondentia. 

BOUGHT  ABB  BOLD  HOTXS.  These 
are  the  notes  which  a  broker  of  stock  or 
goods  sends  respectively  to  the  vendor  and 
purchaser  for  whom  he  has  been  engaged 
in  tho  particular  sale.    They  furnish  the 
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evidence  of  the  contract,  and, if  they  agree, 
bind  the  principals,  the  broker  baving 
authority  to  si^n  for  both  {Fisenden  v. 
Levy,  3  F.  &  F.  477).  In  case  of  a  discre- 
pancy in  the  terms  of  the  two  notes,  there 
is  a  want  of  that  oMerutJU  ad  idem  which  is 
necessary  to  a  binding  contract. 
See  title  Gontbacts. 

BOtJHDAEIES.  The  boundaries  of 
boroughs  are  at  present  regulated  by  the 
stats.  2  &  3  Will.  4,  c.  64,  and  6  &  7  Will.  4, 
c.  103.  Upon  a  question  of  boundaries,  evi- 
dence of  reputation,  although  in  the  nature 
of  hearsay,  is  receivable,  but  not  to  prove 
the  boundaries  between  two  private  estates. 
See  titles  Fences  and  Ditches  : 
Hearsay  Evidence. 

B017NDABIES,  GONVTTSIOir  07.  Where 
a  tenant  holds  lands  as  a  lessee  or  copyhold 
tenant  and  also  lands  of  his  own,  either  in 
feudal  freehold  tenure  or  in  ancient  freehold 
tenure,  it  is  his  duty  to  keep  the  boundaries 
between  them  distinguished  during  all  the 
period  of  his  holding ;  and  if  he  fau  in  that 
dutv,  the  landlord  may  even  before  the 
expiration  of  the  term  {Spike  v.  Harding,  7 
Ch.  Div.  871)  and  the  lord  of  the  copyholds 
may  at  any  time  oommenoe  an  action 
against  him  for  the  ascertainment  of  the 
boundaries  which  have  been  confused  (Lord 
Abergavenny  v.  ThomaSt  8  Anst.  668,  note 
(a) ;  AUomey-Chnerai  v.  FtiUerton,  2  Ves, 
&  B.  263 ;  iScriv.  on  Copyholds,  387-388). 

BOUITDS,    WOBKIHO    OTTF   07.      An 

action  in  the  nature  of  an  action  of  trespass 
lies  by  a  mineral  owner  against  an  adjoin- 
ing mineral  owner  for  the  latter's  working 
beyond  his  own  proper  bounds:  and  the 
Court  will  also  readily  grant  an  inspec- 
tion of  these  workings  for  the  purpose  of 
asoertaining  the  fact  or  the  extent  or  both 
the  fact  and  the  extent  of  such  workings ; 
and  the  plaintiff  will  recover  damages  for 
the  amotnt  of  mineral  abstracted  by  the 
trespass.  Such  damages  when  the  wrong- 
ful workings  are  dishonest,  t.e.,  have  been 
made  with  knowledge  of  the  trespass, 
amount  to  the  full  value  of  the  minerals 
abstracted  without  deducting  the  cost  of 
working  them  (Ifarttn  v.  Porter,  5  M.  &  W. 
351) ;  but  when  the  trespass  has  resulted 
from  a  simple  and  bond  fide  mistake,  the 
cost  of  working  will  be  allowed  {Powell  v. 
Aiken,  4  Kay  £  John.  343) ;  and  where  the 
mistake  arises  from  a  difficulty  of  title,  the 
Court  will  allow  (in  addition)  the  cost  of 
bringing  the  mineral  to  baink  {Ashton  v. 
Stock,  6  Ch.  Div.  619).  Every  working 
out  of  bounds  involves  also  a  trespass  to  the 
neighbour's  barriers,  for  which  an  injunction 
may  be  obtained. 

8e4  title  Babbisrs,  Tbispasb  to. 


B0TJB8E  DE  COIOCEBCE.  In  French 
Law,  is  an  aggregntion  sanctioned  by  Go- 
vernment of  merchants,  captains  of  vessels, 
exchange-agents,  and  officials,  the  two 
latter  being  nominated  by  the  Government 
in  each  city  which  has  a  bourse. 

B0VILL*8  ACT.  Is  the  statute  28  &  29 
Vict.  c.  86,  whereby  it  was  enacted  that  a 
person  should  not  be  liable  as  a  partner 
merely  from  his  or  her  participating  in  the 
partnership  profits,  in  the  four  following 
cases,  viz. : — 

(1.)  A  manager  receiving  his  salary  out 
of  profits; 

(2.)  A  widow  or  child  of  any  deceased 

Eartner  receiving  a  share  of  profits 
y  way  of  annuity  in  respect  of 
her  late  husband's  share  in  the 
partnership ; 
(3.)  A  lender  of  mone^  receiving  (per 
agreement  in  writing)  a  share  of 
profits  in  lien  of  interest ;  and 
(4.)  A  vendor  of  goodwill  receiving  his 
purchase-money  by  instalments. 
See  title  Pabtmbbship. 

BBAWUKO.  Under  the  27  Geo.  3,  o. 
44,  any  suit  for  this  offence  was  to  be 
brought  in  the  Ecclesiastical  Court  within 
eight  months ;  but  under  the  stal.  23  &  24 
Yict.  c.  32,  the  Ecclesiastical  Courts  were 
deprived  of  all  their  jurisdiction  in  the 
matter  iu  the  case  of  lay  persons,  and  the 
justices  of  the  peace  were  invested  with 
authority  to  punish  the  offence  as  a  misde- 
meanour. 

BBSACH    07   COHTEACT.     See   title 

CONTBACTTS. 

BBEACH  07  OOYEKAHT.  See  tiUo 
Covenants. 

BEEACE  07  PEIVILEOE.  A  breach 
of  privilege^ is  a  contempt  of  the  High 
Court  of  PaM lament,  whether  relating  to 
the  House  of  Lords  or  to  the  House  of 
Commons.  Both  branches  of  the  Legis- 
leture  act  on  the  same  grounds,  both 
declare  what  are  and  what  are  not  breaches 
of  their  privileges,  when  the  question  is 
raised,  and  both  punish,  by  commitment 
or  otherwise,  as  the  Courts  of  Law  and 
Equity  do  for  contempt  of  Court.  Re- 
sistance to  the  officers  of  the  Houses  of 
Parliament  has,  in  almost  all  cases,  been 
treated  as  a  breach  of  the  privileges  of 
Parliament.  The  presence  of  strangers  ia 
a  breach  of  privilege,  though  permitted  on 
sufferance;  and,  formerly,  to  take  a  note 
of  any  of  the  proceedings  was  a  high  act 
of  contempt,  although  now  the  represen- 
tatives of  the  press  are  not  only  allowed  to 
be  present  for  that  purpose,  but  have  a 
gallery  to  themselves  in  each  House,  and 
every  accommodation  is  afforded  them. 
See  title  Pbivilkqb  of  Pabliambmt. 
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SBXAOH  OT  nOlOSS  OV  XASBIAGS. 

Under  the  stat  14  &  15  Vict  c.  99,  render- 
ing the  parties  to  a  ciyil  action  competent  to 
gnve  evidence,  the  parties  to  a  breach  of 
promise  case  were  expressly  left  to  remain 
incompetent ;  but  under  the  stat.  32  &  83 
Yicl  0.  68,  that  incompetency  has  been 
removed,  but  oonoboratiYe  evidence  is 
required. 

It  is  a  defence  to  an  action  of  this- sort, 
that  the  defendant  has  since  his  promise 
discovered  the  plaintiif  to  be  unchaste 
{Irving  v.  Greenwood^  1  G.  &  P.  350),  or  to 
have  had  a  bastard  by  some  one  (Young  v. 
Murphy,  3  Bing.  N.  C.  54X  although  ten  or 
more  years  ago. 

BBSAOH  07  TBITST.  Is  any  misappro- 
priation of  the  trust-fund  by  a  trustee,  or 
any  deviation  from  his  duties  whereby 
damage  is  sustained  by  the  trust.  For 
breadi  of  an  express  trust,,  time  is  no  bar 
to  the  action  (36  ft  37  Vict.  c.  66) ;  but  for 
breach  of  a  merely  constructive  trust,  time 
is  a  bar  {Knox  v.  Oye,  L.  B.  5  H.  L.  656). 
See  title  Tuusts. 

BBXACEE8.    Bespects  or  particulars  in 
which  any  contract  is  broken  are  so  called. 
See  title  AssiGNiOEErr  or  Bbeaohbs. 

BBIBEST.  The  crime  of  offering  any 
undue  reward  or  remuneration  to  any  public 
officer  of  the  Crown,  or  other  person  en- 
trusted with  a  public  du^,  with  a  view  to 
influence  his  behaviour  m  the  discharge 
of  that  dutv.  The  taking  such  reward  is 
as  much  brioery  as  the  offering  it.  Bribery 
at  elections  vitiates  the  same  (31  &  32  Vict 
c.  125,  Parliamentar]^  Elections  Act,  1868). 
The  earliest  extant  instance  of  bribery  at 
elections  is  in  the  year  1571,  Borough  of 
Westbury,  Long'e  Ckue,  The  bribe  was 
ordered  to  be  refunded,  and  in  addition  a 
fine  was  imposed  on  the  borough,  but  the 
member  appears  to  have  retained  his  seat. 
Taawell-Langmead,  455-6. 

HB0XXK8.  These  are  agents  of  various 
kinds,  but  principally  agento  on  the  Stock 
Exchange.  By  the  stat  6  Anne,  c.  16,  a 
broker  on  the  Stock  Exchange  is  required 
to  be  admitted  by  the  Court  of  the  Lord 
Mayor  and  Aldermen,  and  to  pay  40«. 
yearly  for  the  use  of  the  City,  under  a 
penalty  of  £25,  increased  by  the  stat. 
57  Qeo.  Sk  a  Ix.  (local  and  personal)  to 
£100.  But  under  the  stat  S3  &  34  Vict 
0.  60  (London  Brokers  Belief  Act,  1870), 
the  jurisdiction  of  the  Court  of  Aldermen 
over  brokers  has  been  made  to  cease, 
saving  existing  rights;  and  brokers  guilty 
of  a  traud  are  disqualified  from  acting  as 
brokers.  It  is  the  dut^  of  a  broker  of  the 
C^ty  of  London  to  charge  his  principal 
only  with  the  cost  price  of  articles  pur- 


BB0KEB8— eontinued. 
chased  by  him,  in  addition  to  his  com- 
mission {Procter  v.  Brain,  2  M.  &  P.  284). 
A  broker  (unlike  a  banker)  is  in  a  fiduciary 
relation  to  his  customer  (Ex  parte  Coohe^  in 
re  Strachan,  4  Ch.  Div.  123). 
See  titles  Faotob;  Jobbbb. 

BBOTEEL.  The  statutes  for  the  repres- 
sion or  regulation  of  houses  of  this  charac- 
ter are  25  Geo.  2,  c.  36,  28  Geo.  3,  c.  19, 
and  58  G^.  3,  o.  70.  Any  inhabitant  of 
the  parish  may  give  information  thereof 
to  the  parish  constable,  and  the  overseers 
of  the  parish  are  to  pay  to  the  informant 
upon  conviction  a  reward  of  £10. 

BITGOSBT :  See  title  Sodomt. 

BXniDSB'S  BSirT.    The  rent  (usually 
small)  which  is  reserved  in  a  building  lease 
in  consideration  that  the  lessee  shall  erect 
houses  on  the  land,  is  so  called. 
See  title  Gbound  Bknt. 

BUILBnrG  800IXTIB8.  A  benefit  build- 
ing  society  is  constituted  upon  its  adoption 
of  the  rules  prescribed  by  the  stats.  6  &  7 
WUl.  4.  c.  32,  and  12  &  13  Vict.  c.  106,  and 
which  rules  must  be  certified.  It  is  wittiiu 
the  jurisdiction  of  the  Court  of  Chancery 
under  the  Companies  Act,  1862,  as  to 
winding  up  {In  re  Midland  Counties  Bene- 
fit  Building  Society,  13  W.  B.  399) ;  but 
not  within  the  provisions  of  the  Acts  re* 
gulating  friendly  societies  or  industrial 
and  provident  societies  (25  &  26  Vict,  c 
87).  A  building  society  may  now  obtain  a 
certificate  of  incorporation  under  the  Build- 
ing Societies  Act,  1874  (37  ft  38  Vict  e.  42), 
and  be  thereafter  regulated  thereby;  and 
all  friture  building  societies  are  now  regu- 
kited  by  that  Act 

BUBDEH  OF  PBOOV.  This  rests  on  the 
party  who  affirms, — ei  incumbit  probatio 
qui  dieit;  therefore,  on  the  plaintiff  in 
general,  and  only  on  the  defendant  so  fiir 
as  he  alleges  any  new  fact  in  his  defence 
or  other  pleading. 

See  title  Onus  Pbobakdi. 

BTTBGAOE  TEBUBE.  Tenure  in  bur- 
gage is  described  by  Glanvil,  and  is  ex- 
pressly laid  down  by  Littleton,  to  be  but 
tenure  in  socage ;  and  it  is  where  the  king 
or  other  person  is  lord  of  an  ancient 
borough  in  which  the  tenements  are  held 
hj  a  rent  certain.  It  is,  indeed,  only  a 
kind  of  town  socage,  by  which  other  lands 
are  holden,  and  is  usually  of  a  rural 
nature.  A  borough  is  usually  distinguished 
from  other  towns  by  the  right  of  sending 
members  to  Parliament;  and  where  the 
right  of  election  is  by  burgage  tenure,  that 
alone  is  a  proof  of  the  autiqnity  of  the 
borough.    It  is,  therefore,  a  tenure  proper 
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to  borougliB,  whereby  the  inhabitants,  by 
ancient  custom,  hold  tlieir  lands  or  tene- 
ments of  the  king  or  other  lord  of  the 
borough  at  a  certain  yearly  rent.  3  Bl.  82. 
See  titles  Feudal  System  ;  Tenlbe. 

BUBOLABY.  A  criminal  offence  which 
consists  in  entering  a  dwelling-house  with 
intent  to  commit  any  felony  therein,  or 
being  in  such  dwelling-house  committing 
any  felony  therein,  and  in  either  case 
breaking  out  of  the  same  dwelling-house, 
in  the  night,  t.6.,  between  the  hours  of 
9  P.M.  and  6  a.m.  (24  &  25  Vict  c.  96, 
88. 1,  51).  The  puniahmont  is  penal  seryi- 
tude  for  life,  or  for  any  term  not  less  than 
five  years,  or  imprisonment  with  or  with- 
out hard  labour,  or  with  or  without  solitary 
confinement,  for  any  term  not  exceeding 
two  years. 

BXJBIALS.  Burial  in  the  parish  church- 
yard is  a  Common  Law  right  inherent  in 
the  parishioners,  only  the  mode  of  burial 
being  of  ecclesiastical  cognisance;  and 
under  tlie  stat.  4  Geo.  4,  c.  52,  the  remains 
of  persons  against  whom  a  finding  of  felo 
de  se  is  had,  are  to  be  privately  interred  in 
the  churchyard  of  the  parish,  but  no  Chris- 
tian rites  of  burial  are  to  be  performed 
over  them.  All  burials  require  to  be  re- 
-gistered,  27  &  28  Vict.  c.  97,  extending 
the  Act  6  &  7  Will.  4,  c.  86.  Under  the 
stut.  20  &  21  Vict.  c.  81,  provision  is  made 
for  the  constitution  of  a  burial  board  in 
every  parish ;  and  where  two  parishes, 
each  maintaining  its  own  poor,  are  united 
together  for  ecclesiastical  purposes,  a  burial 
b(^rd  for  the  whole  district  appointed  by 
the  vote  of  the  vestry,  or  meeting  in  the 
nature  of  a  vestry,  is  properly  consti- 
tuted (18  &  19  Vict.  c.  128):  and  the  last- 
mentioned  statute  forbids  burials  in  new 
burial  grounds  within  100  yards  of  any 
dwelling-house  {Lord  Cotoley  v.  Bycu, 
5  Ch.  Div.  944).  No  burial  fee  is  due  at 
Common  Law,  but  it  may  be  due  by  cus- 
tom {Andrews  v.  Cawthornj  Willes,  536),  or 
(as  is  the  usual  case)  in  virtue  of  particular 
statutes. 

See  titles  Bibth;    Bbqistbation  op 

BiBTHS,  &o. 

BTTBHZLL'S  CASE:  See  title  Jubobs, 
Immunity  of. 

BTS-LAWS.  Private  laws  or  statutes 
made  for  tbe  government  of  any  corpora- 
tion, which  are  binding  upon  themselves, 
unless  contrary  to  the  laws  of  the  land,  in 
which  latter  case  they  are  void.  By  the 
stat.  5  &  6  Will,  4,  c.  76,  8.  1,  all  laws, 
statutes,  and  usages  inconsistent  with  that 
Act  are  thereby  annulled  and  repealed  in 
regard  to  municipal  corporations. 

See  title  Gobpobationb,  Municipal. 


o. 

CAB :  See  title  Hacknet  Cabrtaoes. 

CABAL  imnSTBT.  The  cabinet  of 
1671  was  so  called,  the  term  in  itself  im- 
porting abuse  of  the  ministry ;  the  minis- 
ters were  Clifford,  Ashley,  Buckingham, 
Arlington,  and  Lauderdale — it  being  ob- 
served that  the  initials  of  their  names 
make  up  the  word  CABAL.  The  alleged 
fault  of  this  cabinet  was  that  it  was  uncon- 
trolled by  the  Privy  Council;  the  like 
fault  would  now  be  imputable  to  a  cabinet 
not  controlled  by  Parliament. 

CABINET  COUHCIL :  See  title  Cabinet 
Minis  FBT. 

CABINET  MINI8TBT.  Owing  to  Uio 
alleged  inconveniences  of  long  debates  in 
the  Privy  Council  before  great  affairs  were 
resolved  upon,  Charles  II.  formed  a  small 
select  committee  of  that  council  for  his 
guidance  in  such  affairs;  and  this  select 
committee  is  the  modem  Cabinet  in  its 
first  distinctive  phase,  although  in  fact 
analogous  committees  had  long  previounly 
existed  for  various  purposes.  {See  title 
Pbivt  Council.)  The  first  cabinet  was 
the  Cabal  Ministry.  {See  title  Cabal 
MiNiSTBY.)  In  1679,  Temple  carried  out 
a  scheme  for  the  restoration  of  the  Privy 
Council  (reduced  in  numbers)  to  its  former 
position  of -guide  and  controller  of  the 
king's  executive ;  but  the  success  of  the 
scheme  was  very  short-lived.  Charles  II. 
shortly  afterwards  resorted  anew  to  a 
cabinet  of  ministers  within  the  Privy 
Council :  and  cabinet  government,  at  first 
distrusted,  is  now  perceived  to  be  more 
efficient  than  government  through  tho 
Privy  Council,  and  its  constitutional  pro- 
priety is  kept  in  check  (where  necessary) 
by  the  control  of  Parliament  Tho  modem 
cabinet  is  in  fact  a  committee  of  Parliament 
itself,  although  the  sovereign  theoretically 
appoints  it. 

CADITCA.  Are  lapsed  bequests  and  de- 
vises, cither  through  the  legatee  or  devisee 
refusing  to  take  or  dying  in  tho  lifetime  of 
the  testator,  or  through  the  legatee  or 
devisee  labouring  under  either  a  partial  or 
a  total  incapacity  under  the  Leges  Julia  et 
Papia  to  acquire  the  bequest  or  devise, 
lapses  through  such  latter  incapacity  being 
more  properly  described  as  in  cawi  cadit- 
oarum.  Thus  under  the  specified  statutes, 
unmarried  persons  (of  a  marriageable  a^) 
could  not  acquire  at  all ;  and  marncd 
persons  who  were  childless  (orbi)  could 
acquire  only  one-half  part.  These  lapses 
went  by  a  kind  of  accrual  to  the  other 
legatees  and  devisees  enjoying  full  capacity. 
See  title  Jus  Aocbebcxndl 
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CALUVO  TEE  FLAIHTIFF.  It  wns 
once  usual  for  a  plaintiff,  when  ho  or  his 
counsel  perceived  that  he  had  not  given 
evidence  sufficient  to  maintain  his  issue, 
to  he  voluntarily  nonsuited,  or  to  withdraw 
himself,  whereupon  the  cjler  was  ordered 
to  call  the  plaintiff:  and  if  neither  he  nor 
any  body  for  him  appeared,  he  was  non- 
suited, the  jurors  were  discharged,  the 
action  was  at  an  end,  and  the  defendant 
recovered  his  costs.  The  phrase  was 
synonymous  with  nonsuiting  the  plaintiff. 

CALLS.    Are  the  payments  (or  demands 
therefor)  of  the  amounts  unpaid  on  the 
shares  of  companies,  or  of  any  part  or  parts 
of  such  amounts.    They  are  recoverable  as 
a  debt  due  from  the  shareholder  or  member 
of  the  company  to  the  company,  the  Com- 
panies Act,  1862,  s.  16,  so  enacting ;  but  at 
Common  Law  there  wns  a  difficulty  in 
recovering  calls  as  debts,  at  least  from 
transferees  of  the  shares,  by  reason  of  the 
want  of  privity.    Calls  are  specialties. 
See    titles    CoinisiBUTORiEs ;    Joint 
Stook  Companies;   Limited  Lia- 
bility. 

CALYDT'S  CASB.  Is  the  case  of  Calmn 
v.  Smith  (7  Bcp.  1)  decided  in  6  James  1, 
and  settliag  that  persons  bom  in  Scotland 
after  the  accession  of  James  I.  to  the 
throne  of  England  are  natural  born  sub- 
jects for  all  purposes  of  descent,  inherit- 
ance, Ac. 

See  title  Allegiance. 

CAXSBA,  HEABIHQ  IIT :  See  title 
Hbabino  ih  CamebJI. 

CAXPBXLL'S  (LOBO)  ACT.  Under  this 
Act  (9  &  10  Vict  c  93),  and  the  Act 
amending  same  (27  &  28  Vict  c.  95),  pro- 
vision is  made  for  compensating  the  fami- 
lies of  persons  killed  by  accident.  For 
the  purposes  of  these  Acts,  the  death  must 
have  resulted  from  the  act,  neglect,  or  de- 
fault of  the  defendant  or  his  servants,  such 
act,  neglect,  or  default  being  of  a  kind 
which,  if  death  had  not  enaued,  would  at 
Common  Law  have  entitled  the  injured 
person  to  recover  damages  in  respect  thereof. 
f  he  action  is  for  the  benefit  of  the  wife, 
husband,  parent  or  child  of  the  deceased 
person,  and  may  oe  instituted  by  his  or  her 
executor  or  administrator ;  but  in  ease  the 
executor  or  administrator  does  not,  within 
six  months  of  the  death,  institute  the  neces- 
sary action,  then  any  of  the  persons  bene- 
^  ficially  interested,  whether  legally,  or  even 
'  morally  only,  in  the  result  of  the  action, 
may  institute  the  same.  Under  the  31  ft 
82  Vict  c.  119,  s.  5,  the  Board  of  Trade 
may  appoint  an  arbitrator  in  tlio  matter. 
Tho  damagofl  recoverable  ore  strictly  com- 


CAKFBBLL'S  (LOBD)  hm-^continued, 

pensatory,  and  nothing  is  recovcmble  as  a 
eoUUium, 

See  title  Aono  Pebsonalib  Mokitub 
CUM  PebsonJL 

CABALS.  Are  in  general  the  property 
of  companies,  and  the  shares  in  tncm  are 

Sure  personalty  (Edwarde  v.  Hall,  6  Do  G. 
[.  &  G.  74).  By  the  stat.  8  &  9  Vict  o. 
42,  canal  companies  were  enabled  to  be- 
come carriers  on  their  canals,  or  to  lease 
the  same,  or  to  take  leases  of  other  canals ; 
and  by  the  subsequent  Act,  17  &  18  Vict 
c.  31 ,  the  traffic  and  tolls  over  canals  W(to 
regulated.  It  seems  that,  subject  to  tho 
payment  of  tolls  and  tho  rules  as  to  traffic, 
the  public  have  a  right  of  usinn:  (he  cnnal 
(Case  V.  Midland  By.  Co.  5  Jur.  (N.S.) 
1017) ;  and  that  a  cnnal  com|>aiiy  cannot 
grant  an  exclusive  right  to  lut  boats  for 
hire  over  their  water,  so  as  to  give  the 
grantee  a  right  to  sue  a  third  party  for  tho 
infringement  of  his  right  {HiU  v.  Tupperj 
9  Jur.  (N.S.)  725). 
See  title  Carriebs. 

CABCBLLATIOB  OB  DEESB,  fto.  This 
means  the  rescission  of  any  contract  or 
instrument,  whether  negotiable  or  not. 
There  can  be  no  cancellation  of  course 
without  tlie  intention  of  doing  bo  (Z>e  Ber- 
nardy  v.  Ilardingj  8  Exch.  822).  Bonds 
and  deeds  are  cancelled  by  tearing  off  the 
seals ;  but  this  cancellation  does  not  extend 
to  divesting  any  estate  or  interest  which 
has  already  vested  under  the  deed  {Ward 
V.  Lumley,  29  L.  J.  (Ex  )  322). 

CABCBLLATIOB  IB  EatTITT.  Where 
an  instrument  has  been  obtained  through 
fraud  (either  actual  or  constructiveX  tho 
High  Court  of  Justice,  Chancery  Division, 
will  decree  it  to  be  set  aside  and  cancelled, 
— iu  all  cases  where  the  fraud  docs  not 
appear  on  the  face  of  the  instrument,  and, 
iemble,  even  where  it  does  so  appear 
(Sneli's  Principles  of  Equity,  5th  ed.,  611- 
616). 

See  titles  Fraud  ;  Void  ob  Voidable. 

CABCBLLATIOB  OF  WILL:  See  tiUo 
Wills. 

CABOB  LAW.  Is  a  bodv  of  Roman 
Ecclesiastical  Law  compiled  from  tho 
opinions  of  the  ancient  I^tin  fathers,  tho 
decrees  of  general  councils,  and  the  de- 
cretal epistles  and  bulls  of  the  Holy  Soe. 
It  was  first  digested  in  1151  by  Gratian 
into  the  Decretum  Oratiani,  or  Concordia 
DiecordanUum  Cancnum ;  subsoquently 
added  to  and  continued  by,  or  at  the  re- 
quest of,  Gregory  IX.  in  1230,  in  the  De- 
eretalia  Gregorii  Noni  ;  subsequently  still 
further  added  to  by  Boniface  VIII.,  in  12U8, 
in  the  SextuB  Deoretalium;  afterwards  by 
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Clement  V.,  in  1317,  in  the  Clementine  Con- 
stitutiona ;  and  completed  by  John  XXII. 
in  the  JSxtravagantes,  t.c.,  Riders.  In 
addition  to  the  Canon  Law  properly  so 
called,  there  exists  also  a  large  compilation 
of  Legatine  and  Provincial  Constitutions, 
which  are  roughly  considered  as  forming 
part  of  the  Canon  Law. 

Upon  the  Reformation  of  Religion  in 
England  in  the  reign  of  Henry  VIIL,  the 
authority  of  the  Pope  having  been  de- 
stroyed, all  those  canons  which  derived 
their  force  from  that  authority,  of  necessity 
ceased  to  have  any  force  or  efficacy  ;  but 
by  the  stat.  25  Henry  8,  c.  19,  which 
was  afterwards  confirmed  by  the  stat  1 
Eliz.  0.  1,  such  of  the  then  existing  canons 
as  were  not  repugnant  to  law  or  morality, 
or  to  the  king's  prerogative,  were  to  con- 
tinue in  force  until  new  canons  were  de- 
vised; and  in  effect  no  new  canons  (in 
lieu  of  these  old  canons)  have  ever  been 
made. 

Upon  the  oonstruction  of  this  statute  it 
was  decided  in  Ckiwdryi  due  (5  Rep.  1, 
83  Kliz.),  that  not  only  the  clergy  but  also 
the  laity  were  bound  by  the  then  existing 
canons  ;  and  in  Middleton  v.  Croft  (2  Atk. 
669),  that  the  Canons  of  1603  (and  gene- 
rally all  canons  subsequently  maide),  never 
having  been  confirmed  in  Parliament,  do 
not  proprio  vigore  bind  the  laity,  but  the 
clergy  only.  (See  also  Exeter,  Bp,  v. 
ManhaU,  L.  R.  3  H.  L.  17.) 

Tlie  accepted  English  version  of  the 
Canon  Law  is  Lyndwode's  Domestic  Eccle- 
siastical Law  (Martin  y.  Madconoehie^  L. 
R.  2  Adm.  &  Ecd.  116, 153 ;  Brioe's  Public 
Worship). 

0AK0H8  OF  DXSCEHT:  8ee  title  Ds- 

8CENTB. 

CAPACITY,  LEGAL.  Idiots  and  luna- 
tics, even  although  not  so  found,  are  wholly 
devoid  of  legal  capacity,  and  their  contracts 
are  therefore  voia>Bnd  not  voidable  merely. 
A  person  labouring  under  one  or  more  de- 
lusions is  not,  however,  a  lunatic  under  this 
rule,  and  may  be  able  to  make  a  will.  An 
infant's  contracts  prior  to  the  Infants'  Relief 
Act,  1874,  were  usually  voidable  only,  but 
are  now  void,  if  for  non-necessaries,  and 
this  is  so,  aenAle,  without  reference  to  the 
infant's  benefit;  secus,  as  regards  lease- 
holds or  shares  conung  to  the  infant  and 
carrying  liability  with  them,  as  to  which 
the  infant  may  elect  when  he  is  of  age. 
Under  seven  years  of  age,  an  infant  is 
wholly  witiiout criminal  capacity;  between 
seven  and  fourteeu  years  of  age,  his  cri- 
minal capacity  may  be  proved  according  to 
the  maxim,  malitia  aupplet  aetatem,  ex- 
cepting when  the  alleged  offence  is  rape. 
A  married  woman  (excepting  as  regards 


CAPACITY,  LEGAL- con/iniwi. 
her  separate  estate)  has   no    contractual 
capacity,  excepting  as  agent  for  her  hus- 
band, or  generally  as  an  agent. 

CAPIAS  AD  AUDIEHDUX  JTTDICIUV. 

In  case  a  defendant  be  found  guilty  of  a 
misdemeanor  (the  trial  of  which  may 
happen  in  his  absence),  a  writ  so  otilled  (if 
necessary)  is  awarded  and  issued  to  bring 
him  up  to  receive  judgment. 

CAPIAS  AD  SATISFAdENDITK.  A 
writ  of  execution  (commonly  (»lled  a  Ca, 
8a.)  which  a  plaintiff  takes  out  after  having 
recovered  judgment  against  the  defendant; 
it  is  directed  to  the  sheriff,  and  commands 
him  to  take  the  defendant  and  safely  keep 
him,  in  order  that  he  may  have  his  body 
at  Westminster  on  a  day  mentioned  in  the 
writ  to  make  the  plaintiff  satisfaction  for 
his  demand.  The  writ  is  now  issuable  in 
a  very  lunited  class  of  cases,  viz.,  where 
imprisonment  for  debt  or  final  judgment 
is  still  permitted.  This  writ  id  to  be  dis- 
tinguished from  the  writ  of  Attachment, 
See  titles  Attachment  ;  Impbibonmemt 
FOB  Debt. 

CAPIAS  nr  WITESRVAM.  A  writ 
which  lay  where  a  distress  taken  was 
driven  out  of  the  county,  so  that  the  sheriff 
could  not  make  deliverance  in  replevin, 
commanding  the  sheriff  to  take  as  many 
beasts  of  the  distrainer,  &o. 

See   titles  Eloionment;    Replevin; 
Retobno  Habendo,  Writ  of. 

CAPIAS  UTLAGATUX :  See  tlUe  Oirr- 

LAWBT. 

CAPIAS,  WBIT  OP.  Under  the  stat 
1  &  2  Vict  c  no,  the  writ  of  capiat  might 
have  issued  after  commencement  of  an 
action  (although  not  as  a  means  of  com- 
mencing it),  by  leave  of  the  judge,  in  cases 
where  the  cause  of  action  amounted  to  £20 
and  the  defendant  was  threatening  to  quit 
England ;  and  under  the  Debtors  Act,  1869 
the  £20  has  been  raised  to  £50. 

See  titles  Abbcondinq  Dbbtob;  Ab- 
best;  Exbctjtion. 

CAPITA,  DISTBISnTIOH  PEE.    In  the 

distribution  of  the  personal  estate  of  a  per- 
son dying  intestate,  the  claimants,  or  the 
persons  who,  by  law,  are  entitled  to  such 
personal  estate,  are  said  to  take  per  capita 
when  they  claim  in  their  own  rights  as  in 
equal  degree  of  kindred,  in  contradistinc- 
tion to  claiming  by  right  of  representation, 
or  per  ettrpes^  as  it  is  termed.  As  if  the 
next  of  kin  be  the  intestate's  three  brothers, 
A.,  B.,  and  C,  here  his  effects  are  divided 
into  three  equal  portions  and  distributed 
per  eajaita,  oue  to  each;  but  if  A.  (one  of 
these  brothers)  had  been  dead  and  had  left 
three  children,  and  B.  (another  of  those 
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brothers)  had  been  dead  and  had  left  two ; 
then  the  distribution  would  have  been  by 
representation,  or  per  stirpes,  as  it  is  termed, 
and  one-third  of  the  property  would  have 
gone  to  A.*s  three  children,  another  third 
to  B/s  two  children,  and  the  remaining 
third  to  C,  the  8urvi?ing  brother. 
See  title  Stibfes. 

CAPITA  TRIA:  See  title  Capitis  Di- 
MiKuno. 

CAPITAL.  The  punishment  of  death  is 
frequently  termed  capital  punishment ;  and 
those  offences  are  called  capita]  offences  for 
which  death  is  the  penalty  allotted  by  law. 
The  use  of  the  term  may  probably  have 
arisen  from  the  decapitation,  which  in 
former  times  was  a  common  mode  of  exe- 
cuting the  sentence  of  death,  and  which  is 
prescribed  in  some  of  the  statutes  against 
traitors  even  now  remaining  in  force.  The 
extreme  sentence  of  the  law,  however,  has 
for  many  years  been  carried  into  effect 
against  all  offenders  by  hanging  them  by 
the  neck.  The  offences  which  are  still 
capital  offences  have,  by  the  humane  spirit 
of  modem  legislation,  been  recently  much 
diminished,  and  latterly  only  included  high 
treason,  murder,  rape,  and  unnatural  of- 
fences, setting  fire  to  any  king's  ship  or 
stores,  the  causing  injury  to  life  with  intent 
to  commit  murder,  burglary  accompanied 
with  an  attempt  at  murder,  robbery  acoom- 
panied  with  stabbing  or  wounding,  setting 
fire  to  a  dwelling-house  any  person  being 
therein,  setting  &e  to  or  otherwise  destroy- 
ing sliips  with  intent  to  murder  any  person, 
exhibiting  false  lights  with  intent  to  bring 
ships  into  danger,  piracy  accompanied  by 
stabbing,  and  riotous  destruction  of  buila- 
ings.  But  at  the  present  day,  the  only 
capital  offences  punishable  with  death  are 
treason  and  muAier,  all  other  offences  for- 
merly capital  being  now  punishable  witli 
penal  servitude  for  life  or  years,  or  some 
term  of  imprisonment. 

CAPITAL  OB  IHCOMS.  Where  resi- 
duary estate  is  given  to  one  for  life  with 
remainder  to  another  or  others,  it  becomes 
necessary  to  ascertain  what  is  income,  and 
what  is  corpue  or  capital.  And  again, 
sometimes  an  annuity  is  payable  out  of 
income,  and  sometimes  it  is  payable  out  of 
oorpue  or  capital.  And  again  income  is  to 
be  apportioned,  but  capital  of  course  is  not 
These  and  other  similar  reasons  oblige  the 
Court  to  distinguish  carefully  between 
what  \b  capital  and  what  is  income,  in 
actions  for  the  administration  of  estates 
and  in  actions  for  the  execution  of  the 
trusts  of  a  deed.  The  distinction  is  one 
which  depends  upon  circumstances  and 
common  sense  in  all  cases ;  and  the  Courts 


CAPITAL  OB  ISOOia-eonHnued, 

have  accordingly  held,  that  where  the  tes- 
tator has  intended  the  tenant  for  life  to 
have  the  actual  income  until  conversion  of 
his  estate,  then  he  takes  the  whole  of 
such  income  as  income  properly  so  called ; 
also,  that  in  the  absence  of  such  expressed 
intention,  the  tenant  for  life  is  not  entitled 
to  the  actual  income  (arising  from  invest- 
ments other  than  those  auuorized  by  the 
will),  but  only  as  from  the  testator's  death 
to  such  income  as  would  have  arisen  on  £3 
per  cent.  Consolidated  Bank  Annuities 
purcfiased  with  the  capital  as  estimated 
at  one  year  after  the  testator's  death ;  or, 
in  the  case  of  capital  coming  in  b^  instal- 
ments and  beanng  5  per  cent  interest, 
then  to  4  per  cent,  interest  from  the  death 
of  the  testator  on  the  value  as  taken  one 
jrear  after  his  death ;  also,  that  where  there 
IS  a  direction  to  accumulate  the  actual  in- 
come during  such  year,  the  tenant  for  life 
takes  no  part  of  such  income,  but  the  accu- 
mulations constitute  capitaJ  (Lewin  on 
Trusts,  5th  ed.  pp.  216-249). 

CAPITIS  DEXnnJTIO.  In  Roman  Law 
there  were  three  capita  (called  the  Tria 
CapUd)y  viz.,  Uberiae,  otvifos,  and  famUia, 
these  three  constituting  full  civil  capacity. 
In  case  a  Roman  lost  his/amtlia  (e.g.,  upon 
acquiring  another)  he  suffered  a  minima 
eapitis  daninutio :  in  case  he  lost  his  civUae 
(fi.g.,  upon  a  relegatio)  he  suffered  a  minor 
OT  media  eapUie  deminuUo ;  in  case  he  lost 
his  Ubertae  (and  with  it  of  course  his  civitas 
and  famUia  also),  he  suffered  a  maxima 
oapitii  deminutio  (e,g.,  upon  being  made  a 
slave  either  by  the  eivU  law  or  by  the  ju$ 
gentium), 

OAPTIOV.  This  word  has  several  sig- 
nifloations.  When  used  with  reference  to 
an  indictment,  it  signifies  the  style  or 
preamble  or  commencement  of  Uie  indict- 
ment ;  when  used  with  reference  to  a  com- 
mission, it  si^ifies  the  certificate  to  which 
the  commissioners'  names  are  subscribed, 
declaring  when  and  where  it  was  executed. 
The  act  of  arresting  a  man  is  also  termed  a 
caption. 

CAPUT  AHD  STATUS.  In  Roman  Law 
captU  was  more  eminent  than  Uatue,  there 
being  only  three  capita  (called  the  Tria 
Capita),  viz,  eiviUu,  liberias,  and  familia, 
whereas  the  varieties  of  siaiue  were  in- 
finite, according  to  the  different  circum- 
stances in  whicn  people  might  find  them«- 
selves.  Usually  also  the  possession  of  the 
tria  capita  was  a  preliminary  and 'condition 
precedent  to  the  possession  of  etatue;  but, 
this  was  not  an  invariable  (although  a 
general)  rule;  because  we  find  that  a  slave 
had  status  for  some  purposes  at  all  events, 
t.e.,  as  being  liable  to  legal  duties  (and  so 
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amenable  to  the  criminal  law),  and  also  as 
enjoying  certain  civil  rights,  e.g.,  a  right  to 
protection,  &c. 

See  title  Status. 

CAPUT  BASOKLS.  The  castle  or  chief 
seat  of  a  nobleman,  which,  if  there  bo  no 
son,  must  not  be  divided  amongst  the 
daughters  as  in  the  case  of  lands,  but  de- 
scends to  the  eldest  daughter.    Cowel. 

CASE  Am)  SILIOZKCE.  The  amount 
of  care  and  diligence  required  in  law  of 
persons  in  different  legal  relations  varies 
from  the  lowest  to  the  highest  degree ;  and 
the  liHbility  of  such  persons  for  damages 
arising  from  their  negligence  is  inversely 
proportionate  to  the  degree  of  care  and 
diligence  that  is  legally  required  of  them. 
Trustees  are  required  to  discharge  their 
duties  with  the  extremest  diligence,  so 
much  so  that  nothing  but  strict  compliance 
therewith  will  protect  them ;  and  they  are 
required  to  exercise  such  matters  as  are 
left  to  their  discretion  with  an  much  care 
and  diligence  as  they  apply  in  their  ow^n 
businesses.  But  with  tne  exception  of 
trustees,  voluntary  and  gratuitoua  agents 
are  required  to  shew  a  less  degree  of  dili- 
gence, the  depositary  least  of  all ;  and,  on 
tiie  other  hand,  paid  agents  are  required  to 
shew  the  utmost  diligence,  and  persons 
incidentally  interested  (like  pledgees)  a 
medium  degree  of  diligence. 

CABOO.  Goods  shipped  for  carriage. 
The  master  of  the  vessel  is  the  agent  of 
the  shipowner  for  the  purpose  of  conveying 
the  cargo  safely  to  its  port  of  destination, 
and  so  earning  freight ;  but  he  \b  the  agent 
of  the  owner  of  the  cargo,  where  the  latter 
cannot  practically  be  communicated  with, 
for  the  purpose  of  taking  care  of  goods, 
checking  their  deterioration,  and  generally 
doing  (under  circumstances  of  <£inger  to 
the  goods)  whatever  their  owner  would 
prudently  do  (Kay's  Shipmasters,  256-267). 
Ho  may,  as  agent  of  the  owner  of  the 
cargo,  hypothecate  same,  as  a  means  of 
preserving  the  cargo  and  furthering  it  to 
its  port  of  destination;  and  he  may,  as 
agent  of  the  shipowner,  do  the  like  when- 
ever he  would  be  authorized  to  hypothecate 
the  ship  {See  titles  Bottombt;  Respon- 
dentia ;  HTroTHECATiON),  but  in  the  latter 
case  the  cargo  is  only  an  indemnity,  and 
the  ship  and  freight,  as  being  the  primary 
liability,  are  compellable  to  nimburse 
the  cargo  any  damages  sustained  by  its 
owner  from  the  hypothecation  (Kay's  Ship- 
masters, 561,  562).  Upon  arrival  of  the 
goods  at  their  port  of  dcbtination,  the 
carrier  or  master  delivers  same  to  the  con- 
signee or  to  his  order,  being  first  paid 
freight)  and  not  having  sooner  received 
notice  of  stoppage  in  iranntu ;  in  ease  the 
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master  has  received  such  last-mentioned 
notice,  his  duty  is  to  refuse  delivery  to 
any  one  but  the  consignor,  the  latter  pay- 
ing freight.  Both  the  consignor  and  the 
master  are  (severally)  liable  for  a  wrongful 
stoppage  in  transitu;  hence  the  master 
should  in  a  proper  case  interpleiul. 
See  title  Interplsadeb. 

CABOO,  ABAHDONXEHT  OF :  See  title 
Abandonment  of  Cargo. 

CABKALLT  KKOWIVO :  See  titles  Ab- 
duction; Buqoert;  Rape;  Sodomt. 

CABRIXB.  A  common  carrier  is  one 
who  undertakes  to  transport  from  place  to 
place  for  hire  the  goods  of  such  persons  as 
think  fit  to  eniploy  him  (Palmer  v.  Chand 
Junction  By.  Co.,  4  M.  &  W.  749).  Such 
is  a  proprietor  of  waggons,  barges,  lighters, 
merchant  ships,  or  other  instruments  for 
the  public  conveyance  of  goods  (1  Smith's 
L.  0.  in  notes  to  Coggs  v.  Bernard,  101). 
A  person  who  conveys  passengers  only  is 
not  a  common  carrier  (Aiton  v.  Beaven,  2 
Esp.  533;  Christie  v.  Griggs,  2  Camp.  79). 
The  liability  of  carriers  is  limited  oy  11 
Geo.  4  &  1  Will.  4,  o.  68.  to  10^.,  provided 
they  have  put  up  notices  as  recjuired  by 
the  Act,  and  such  notices  have  come  to  the 
knowledge  of  their  customer  {Kerr  v. 
Willan,  6  M.  &  S.  150).  Railway  and  canal 
companies  are  common  carriers,  but  their 
contracts  of  carriage  are  required  by  statute 
to  contain  no  conditions  but  what  are 
reasonable  (17  &  18  Vict.  0.31).  Excepting 
as  otherwise  expressed  in  the  special  con- 
tract, or  as  protected  by  statute,  a  carrier 
is  liable  as  an  insurer  of  the  goods  carried, 
i.e.,  for  their  absolute  safe  delivery. 
See  also  title  Bailment. 

CABBTIKO  COSTS.  A  verdic  t  is  said  to 
carry  costs  when  the  party  for  whom  the 
verdict  is  given  becomes  entitled  to  the 
payment  of  his  costs  as  incident  to  such 
verdict.  Where  the  damages  given  by  a 
verdict  were  under  forty  shillings,  the 
party  obtaining  such  verdict  was  usually 
not  entitled  to  his  costs,  and  such  a  vcrdi(*t 
was  therefore  said  not  to  carry  costs ;  but 
the  judge  might  certify  for  costs.  And 
now  under  the  Judicature  Acts,  1873-75, 
every  verdict  carries  costs,  unless  the  judge 
certifies  refusing  the  successful  party  his 
costs ;  and  this  rule  holds  good  even  when 
only  farthing  damages  are  recovered  in  an 
action  for  libel  or  slander  {Gamett  v. 
Bradley,  3  App.  Cas.  944). 

CABTADEFOBESTA.  A  charter  of  the 
forest  (confirmed  in  Parliament,  Hen.  3), 
by  which  many  forests  unlawfully  made, 
or  at  least  precincts  added  by  unlawful 
encroachments,  were  disafforested.  3  Hal- 
lam's  Mid.  Ag.  222;  Reeves,  254. 
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CA.  8A. :  See  tiUo  Capias  ad  Satisfa- 
ciendum. 

CABK  Is  tho  name  of  an  action,  which 
used  to  lie  failing  any  other  more  appro- 
priate form  of  action.  Thus,  for  assaults 
or  trespasses  to  the  person,  case  would 
always  lie  when  trespiiss  would  not;  and 
again  for  injuries  to  tho  reputation,  case 
was  the  proper  remedy.  Bimilarly,  for 
injuries  to  property,— -(1.)  If  the  property 
was  real,  ana  neither  ejectment  nor  tresoass 
quare  dausum  f regit  would  lie,  case  lay ; 
and  (2.)  If  the  property  was  personal,  and 
neither  trover  nor  trespass  de  honU  aspor- 
IctUs  would  lie,  case  lay.  And  under  the 
new  practice,  case  is  in  fact  the  universal 
remedy,  all  particular  species  and  forms  of 
action  being  now  abolished,  at  least  in 
theory.  An  action  in  which  points  of  law 
are  involved  and  there  is  little  or  no  dis- 
pute as  to  the  facts,  frequently  re8r>lveB 
itself  into  a  special  case,  either  by  agree- 
ment of  the  parties  or  by  compulsory  order 
of  the  Court. 

See  titles  Special  Case;  Trespass; 
TsESPASd  ON  THE  Cask  ;  Tboveb. 

CASE   07   COmaHDAMS :    See   title 

COMMBNDAM. 

CA8B  OF  nPOflinONS :  See  title 
Bates's  Case. 

CASE,  SPECIAL :  See  title  Special  Case. 

CASH  NOTE.  Is  simply  a  bank  note  of 
a  provincisd  bank  or  of  the  Bank  of  Eng- 
land. It  is  considered  as  cosh  for  all  pur- 
poses, a  Bank  of  England  note  being,  since 
8  &  4  Wm.  4,  c.  S8,  s.  6,  a  legul  tender  even 
for  all  sums  above  5^,  excepting  uf  course 
at  the  Bauk  of  England  itself  or  its  branch 
banks. 

CA8SETUB  BEEVE.  A  judgment  was 
BO  termed  which  commanded  the  plaintiffs 
writ  to  be  quashed.  An  entry  of  a  cassetur 
breve  was  usually  made  by  the  plaintiif  in 
an  action  after  the  defendant  had  picafled  a 
plea  in  abatement  wldt^h  tlie  plaintiff  was 
unable  to  answer,  and  therefore  wished  his 
informal  writ  to  be  quashed  in  order  that 
he  might  sue  out  a  better.  (See  Tidd's 
Fonns :  3  Chit  Plead.  1063, 6th  ed.)  This 
heroic  remedy  need  not  now  be  resorted  to, 
because  pleadings  in  abatement  are  abo- 
lished, and  the  defect  would  now  be  cured 
(if  curable)  upon  a  summons  at  chambers 
to  amend. 

CASir  COKSimLI.  a  writ  of  entry 
grants  where  a  tenant  by  the  curtesy  or 
tenant  for  life  aliened  in  fee  or  in  tail,  or  fur 
another's  life.  It  was  brought  by  the  person 
entitled  to  the  reversion  against  the  party 
to  whom  such  tenant  had  so  aliened  to  his 
prejudice.  It  derived  its  name  from  the 
circumstance  of  the  clerks  in  Chancery 


CA8U  OOlNBlMILl—oantinHed. 
having  by  common  consent  framed  it  after 
the  likeness  of  a  writ  termed  oasu  proviiOf 
in  pursuance  of  the  authority  given  them 
by  the  stat.  13  Edw.  1,  and  which  also 
empowered  them  gcnerallv  to  frame  new 
fonns  of  writs  (as  much  like  the  former  as 
possible)  whenever  any  new  ease  aruso 
resemblin«:  a  previous  one,  yet  not  adapted 
to  any  of  the  writs  then  in  existence.  Lee 
Termes  de  la  Ley, 

CASUAL  EJECTOB.  The  nominal  de- 
fendant, Richard  Roe,  in  an  action  of 
ejectment  was  so  called,  because  by  a  legal 
fiction  he  was  supposed  casually,  or  by  acci- 
dent, to  come  upon  the  land  or  preiuisea 
and  turn  out  the  lawful  poiisesson. 
See  title  Ejectment. 

CASUAL  EVIDEHCE  is  a  phrase  used  to 
denote  (in  contradistinction  to  pre-ajh 
nainted  evidenoe)  all  such  evidence  as 
happens  to  be  adduoeable  of  a  fact  or 
event,  but  which  was  not  prescribed  by 
statute,  or  otherwise  arranged  beforehand 
to  bo  the  evidence  of  the  fact  or  event. 
See  title  Pbe-appointed  Evidence. 

CATOHIAKA  BEOULA,  in  Roman  Law, 
was  the  rule  which  is  commonly  expressed 
in  the  maxim.  Quod  ab  initio  non  valet 
tractu  temporis  non  convalebit,  meaning 
that  what  is  at  the  beginning  void  by 
reason  of  some  technical  (or  other)  legal 
defect  will  not  become  valid  merely  by 
length  of  time.  The  rule  applied  to  tho 
institution  of  Haeredes,  the  bequest  of 
legacies,  and  such  like.  The  rule  is  not 
without  its  application  also  in  English 
law ;  e.g.,  a  married  woman's  will  (Inking 
void  when  made)  is  not  made  valid  merely 
because  she  lives  to  become  a  widow. 

CATTLE.  Selling  diseased  oattle  is  a 
misdemeanour,  if  they  are  intended  to  be 
used  for  meat ;  and  selling  diseased  catUe 
to  a  cattle-rearer,  with  knowledge  of  tho 
conta«:ious  character  of  the  disease  is  a 
tort,  for  which  the  purchaser  may  recover 
full  damages  from  the  vendor  {MuUet  v. 
Mason^  L.  R.  1  0.  P.  559).  There  are  also 
the  following  Acts  regulating  the  treat- 
ment of  cattle  afflicted  with  contagious 
diseases:— 29  &  30  Vict.  cc.  2,  5,  15;  30 
&  31  Vict.  cc.  35, 125 ;  32  &  33  Vict.  o.  70. 

CAUSA,  EVIDENCE  IK.  Means  evi- 
dence that  is  relevant  and  pertinent  to  tho 
issue, — ^not  collateral,  irrelevant  or,  extra 
cau9am. 

CAUSAH,  EVIDENCE  EZTBA  :  £fee  title 
QavbX,  Evidence  in. 

CAUTIO.  Was  a  stipulatio  entered  into 
by  way  of  bond  or  security  (aatisdatio), 
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against  some  possible  loss,  or  some  possible 
failure  of  the  party. 

See  title  Satisdatto. 

CAUnOHS  admhtekda.     a  writ 

vhich  lay  against  a  bishop  for  holding  an 
exoommnnicated  person  in  prison  for  his 
contempt,  notwithstanding  his  having  of- 
ferred  sufficient  pledges  to  obey  the  orders 
of  the  church  for  the  future.    Gowel. 

CAUnOHHEMENT.    In  French  Law  is 
the  becoming  surety  in  English  Law. 
See  title  Subetybhip. 

CAVEAT.  A  process  formerly  used  in 
the  Spiritual  Court  and  now  used  in  the 
Court  of  Probate,  to  prevent  or  stay  the 
proving  of  a  will,  or  the  granting  of  ad- 
ministration. When  a  caveat  is  entered 
against  proving  a  will,  or  granting  adminis- 
tration, a  suit  usually  follows  to  determine 
either  the  validity  of  the  testament,  or  who 
has  a  right  to  administer  A  caveat  might 
also  be  lodged  in  the  Court  of  Chancery 
against  inrolling  a  decree  which  it  was  in- 
tended to  appeal  to  the  Lords  Justices,  in- 
asmuch as  after  inrolment  the  only  appeal 
was  to  the  House  of  Lords ;  but  since  the 
Judicature  Act,  1873,  this  inrolment  is 
now  a  useless  fornudity  (^Hadie  ▼.  HMtie^ 
2  Ch.  Div.  304). 

CAVEAT  EHFTOB  (Jet  the  buyer  heumre), 
A  maxim  of  law  applicable  to  the  sale  of 
goods  and  chattels,  under  or  according  to 
which  a  vendor  is  not  bound  to  answer  for 
the  goodness  of  the  wares  he  sells,  unless 
he  expressly  toarrarUs  them  to  be  sound 
and  good,  or  unless  he  knows  them  to  be 
otherwise,  and  uses  anv  art  to  disguioe 
them;  and  this  is  so.  although  the  price 
is  such  as  is  usually  given  for  a  sound 
commodity.  Every  affirmation,  however, 
at  the  time  of  sale,  is  a  warranty^  if  it 
appears  to  have  been  so  intended. 

CEXETEBIS8 :  See  title  Bubialb. 

CENTBAL  CBDmrAL  OOUBT.  This 
Court  was  constituted  by  the  Acts  4  &  5 
Will.  4,  0.  36,  and  19  &  20  Vict,  c  16,  for 
the  trial  of  offences  committed  in  the  Me- 
tropolis and  certain  parts  of  Essex,  Kent, 
ana  Sussex  adjoining  thereto,  and  of  such 
other  offences  as  the  Court  of  Queen's 
Bench  in  term,  or  a  judge  thereof  in  vaca- 
tion, might  direct  to  be  removed  tiiither, 
although  committed  out  of  the  proper  juris- 
diction of  the  Court.  And  under  the 
Winter  Assizes  Act  (1876),  Her  Majesty 
may  by  Order  in  Council  extend  the  juris- 
diction of  the  Court  at  any  session  of  the 
Court  in  November,  December,  or  January, 
to  any  neighbouring  county  or  part  of  a 
county  not  included  in  the  proper  district 
of  the  Court. 


CEHTBAL  OFFICE  (8UFBEME  COXTBT). 

Under  the  Supreme  Court  of  Judicature 
(Officers)  Act,  1879  (42  &  43  Vict.  o.  78), 
a  central  office  has  been  established  in 
and  with   which   are   amalgamated    the 
following  offices,  together  with  their  re- 
spective businesses,  viz. : — 
(1 .)  The  Record  and  Writ  Clerks  Office  ; 
(2.)  The  Enrolment  Office; 
(3.)  The  Report  Office ; 
(4.)  The  Offices  of  the  Masters  of  the 
Queen's  Bench,  Common  Pleas, 
and  Excheauer  Divisions ; 
(5.)  The  Offices  of  the  Associates  in  the 

same  three  Divisions ; 
(6.)  The  Crown  Office  of  the  Queen's 

Bench  Division ; 
(7.)  The      Queen's      Remembrancer's 

Office; 
(8.)  The  Office  of  the  Registrar  of  Certi- 
ficates of  Acknowledgements  of 
Deeds  by  Married  Women ; 
(9.)  The   Office   of    the   Registrar   of 
Judgments;  &c. 
And  the  central  office  is  put  under  the 
control   and    superintendence   of  certain 
officers  called  Masters   of   the  Supreme 
Court  of  Judicature,  the  first  Masters  being 
the  existing  Masters  of  the  three  Common 
Law  Divisions,  the  existing  Queen's  Coro- 
ner and  Attorney,  the  existing  Master  of 
the  thrown  Office,  the  existing  Record  and 
Writ  Clerks,  and  the  existing  Associates 
in  the  three  Common  Law  Divisions. 

CEOBL.  A  poor  freeholder  or  freeman 
in  Anglo-Saxon  times ;  he  might  become  a 
theyn,  and  therefore  practically  an  eorl^  by 
possessing  six  hides  of  land  (600  acres) 
with  a  church  and  mansion  of  his  own. 
See  title  Chcblx. 

CEPI 00BPXT8.  When  a  writ  of  eapicu 
is  directed  to  the  sheriff  to  execute  it,  he 
is  commanded  to  returu  it  within  a  certain 
time,  together  vrith  the  manner  in  which 
he  has  executed  it  If  the  sheriff  has 
taken  the  defendant,  and  has  him  in  cus- 
tody, he  returns  ihe  writ,  together  with  an 
indorsement  on  the  back  stating  that  ho 
has  taken  him,  which  is  technically  called 
a  return  of  Cepi  Corpus, 

CEBTAnrrrnrPLEADIKG.  The  word 
is  used  in  pleading  in  the  two  different 
senses  of  distinctness  and  particularity. 
When,  in  pleading,  it  is  said  that  the  issue 
must  be  certain,  it  means  that  it  must  be 
particular  or  specific,  as  opposed  to  undue 
generality.  Steph.  PI.  143,  4th  ed.  See 
aJso  Rex  v.  Home,  Cowp.  682. 

CEBTIFICATE  FOB  COSTS:  See  title 
Casbtino  Costs. 

CEBTIFICATE  OF    DI8CHAB6E.      In 

liquidation,  corresponds  with  the  order  of 
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CERTIFICATE  OF  DI8CHAB0E-— eontd. 

discharge  in  bankrriptcy.  The  certificate 
is  based  upon  a  special  resolution  of  the 
creditors  of  the  liquidating  debtor  granting 
him  his  discharge ;  but  the  certificate  it^elf 
is  given  by  the  Registrar  of  the  Court  of 
Bankruptcy. 

CERTIFICATE  OF  SHARES :  See  title 

Sh  ABB-  CeBTIFIOATES. 

CERTIFICATE,  TRIAL  BT.  This  b  a 
mode  of  trial  now  little  in  use;  it  is  re- 
sorted to  in  cases  where  the  fact  in  issue 
lies  out  of  the  cognizance  of  the  Court, 
and  the  judges,  in  order  to  determine  the 
question,  are  obliged  to  rely  upon  the 
solemn  averment  or  information  of  persons 
in  such  a  station  as  affords  them  the  clearest 
and  most  competent  knowledge  of  the 
truth.  Thu«,  when  a  custom  of  the  City 
of  London  is  in  issue,  it  is  tried  by  the 
certificate  of  the  mayor  and  aldermen  cer- 
tified by  the  mouth  of  their  recorder.  So, 
in  the  action  of  dower,  when  the  tenant 
pleaded  in  bar  that  the  demandant  was 
never  accoupiled  to  her  alleged  husband  in 
lawful  matrimony,  and  issue  was  joined 
upon  that,  the  Court  used  to  award  that  it 
should  be  tried  by  the  diocesan  of  the 
place  where  the  parish  church  in  which 
the  marriage  was  alleged  to  have  been  had 
was  situated*  and  that  the  result  should  be 
certified  to  them  by  the  ordinary  at  a 
given  day;  but  probably  an  issue  would 
now  be  directed  merely,  and  tried  by  a 
jury  in  the  ordinary  way. 

CERTIORARI.  An  original  writ,  issuing 
sometimes  out  of  the  Court  of  King's  Bench, 
and  sometimes  out  of  Chancery.  It  is 
usually  resorted  to  shortly  before  the  trial, 
to  certify  and  remove  any  matter  or  cause, 
with  all  the  proceedings  thereon,  from  some 
infirior  Court  into  the  Court  of  King's 
Bench,  when  it  is  surmised  that  a  partial 
or  insufficient  trial  will  probably  be  had  in 
the  Court  below  (4  Vin.  Abr.  329).  It  lies 
cither  for  the  verification  of  errors,  or  for 
the  ii'moval  of  plaints  in  replevin,  or  (most 
generally)  for  the  removal  of  criminal  pro- 
ceedings. 

CERTUM  EST  QTIOD  CERTUM  REDDI 
POTEST.  That  is  deemed  certain  in  law 
and  therefore  valid,  which  is  capable  of 
being  made  certain,  t.e.,  asoeitain^. 

See  titles  Ckbtaintt  in  Pleading; 
Tbcotb,  sub-title  The  Thbeb  Cer- 
tainties. 

CESSAT  EZECUTIO.  The  suspending 
or  stopping  of  execution.  If  in  an  action 
of  trespass  against  two  persons,  judgment 
was  given  against  one,  and  the  plaintiff 
took  out  execution  against  him,  the  wnt 
would  abate  as  to  the  other,  because  there 


CESSAT  EZECXFTIO— ooniintced 

must  have  been  oessat  exeeutio  until  it  waa 
tried  against  the  other  defendant ;  but  that 
is  not  now  the  case  (Order  xiii.,  4 ;  xxix., 
8 ;  XIV.,  5) ;  however,  the  execution  against 
one  defendant  m'ght  in  a  proper  case  bo 
stayed  until  the  action  was  fully  tried 
(Order  xiv.,  4). 

CESSAETE  RATIOHE  LEOIS,  CESSAT 
ET  IPSA -LEX.  Is  a  maxim  of  law  which 
says,  that  when  the  reason  of  a  law  ceases 
to  exist,  the  law  itself  also  ceases.  It  is  a 
good  principle;  but  it  is  not  altogether 
without  exceptions.  Arg^mentsoonstructed 
upon  the  analogy  of  the  principle  carry 
great  force. 

CESSAVIT.  A  writ  that  formerly  lay  in 
various  cases.  It  was  generally  sued  out 
against  a  person  for  having  neglected  for 
two  years  to  perform  such  service,  or  to 
pay  such  rent,  as  he  was  bound  to  by  his 
tenure,  and  at  the  same  time  had  not  upon 
his  premises  sufficient  goods  or  cattle  to 
be  diBtrained  (Cowel).  It  also  lay  where 
a  religious  house  had  lands  given  to  it  on 
condition  of  performing  somu  certain  spirit- 
ual service,  as  reading  prayers,  giving 
alms,  and  which  service  it  had  neglected ; 
and  in  either  of  the  above  cases  if  the  ceuer 
or  neglect  had  continued  for  two  years,  the 
lord  or  donor  and  his  heirs  had  a  writ  of 
eestavit  to  recover  the  land  ituelf,  eo  quod 
tenens  in  faciendis  servitHs  per  hienniwn 
jam  eeasavit.  Somewhat  similar  to  the 
effect  of  this  writ  is  the  provision  in  the 
modem  Acts  regulating  gifts  of  lands  for 
popular  education  and  amusement,  that 
when  the  same  lands  Cv  ase  to  be  eo  used 
they  shall  revert  to  the  donor ;  in  order  to 
decide  the  fact  of  the  cesser  of  their  ap- 
pointed use,  a  writ  of  summons  in  oettavitt 
or  something  analogous  thereto,  would, 
probably,  have  to  issue. 

CESSER  OF  AKKUITT.  An  annuity 
will  cease  upon  any  event  limited  for  its 
duration ;  e.g.,  upon  the  marriage  of  one 
entitled  to  £50  per  annum  until  she  mar- 
ries ;  similarly  under  a  proviso  for  cesser 
upon  bankruptcy  (In  re  Throckmt^rUm,  7 
Ch.  Div.  145). 

See  titles  Annditt  ;  Legacies. 

CESSER  OF  TERM.  Long  terms  of 
years  (e.^.,  for  200,  f>00,  or  even  1000 
years)  are  frequently  created  in  wills  and 
setUements,  and  less  frequently  in  mort- 
gage deeds,  for  the  purpose  of  securing  the 
money  thereby  made  payable  to  the  per- 
sons and  at  the  times  therein  expressed. 
Usually  the  instrument  itself  contains  an 
express  proviso,  that  tlie  term  shall  cease 
when  the  money  is  fullv  raided  and  paid ; 
and  under  the  Satisfied  Terms  Act,  1845 
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(8  &  9  Vict.  c.  112),  there  is  an  implied 
cesser  of  the  term. 

See  titles  Attendant  Tbrmb  ;  Satis- 
FiiD  Tebms  ;  Terms  of  Years,  Out- 

BTANDma. 

OESSIO  BOKOBUX :   See  title  Cession 

DES  BlENS. 

OESSIO,  IH  JUBE :  See  title  In  Jure 
Cessio. 

CESSION.  Ceding  or  yielding  np.  (1.) 
By  Stat.  21  Hen.  8,  c.  78,  if  anyone  having 
a  benefice  of  £8  per  annum  or  upwards, 
according  to  the  then  present  valuation  in 
the  kin^s  books,  accept  any  other,  the 
first  shall  be  adjudged  void  unless  he 
obtains  a  dispensation,  which  no  one  is 
entitled  to  have  but  the  chaplains  of  the 
king  and  others  therein  mentioned,  the 
brethren  and  sons  of  lords  and  knights, 
the  doctors  and  bachelors  of  divinity  and 
law  admitted  by  the  universities  of  this 
realm ;  and  a  vacancy  tlius  made,  for  want 
of  a  ditipensation,  is  called  a  cesnon.  (2.) 
Territory  is  sometimes  acquired  by  cession, 
as  distinguished  from  conquest  and  occu- 
pation; and  when  so  acquired,  it  is  cus- 
tomary by  some  public  instrument  to  define 
the  new  allegiance  and  also  the  laws  under 
which  the  territory  is  henceforward  to  be 
governed.  The  old  laws  remain  until 
altered  by  the  now  sovereign  authority. 

OESSIOK  DES  BIEKS.  This  in  French 
Law  is  the  surrender  which  a  debtor  makes 
of  all  his  goods  to  his  creditors,  when  he 
finds  himself  in  insolvent  circumstances. 
It  is  of  two  kinds,  either  voluntary  or 
compulsory  (Judiciaire)  corresponding  very 
nearly  to  liquidation  by  arrangement  and 
bankruptcy  in  English  Law,  and  to  Cessio 
JBonorum  in  Scotch  Law. 

CESTUI  QUE  TBiniT.  He  for  whose  use 
or  benefit  another  is  invested  or  seised  of 
lands  or  tenements ;  or  in  other  words,  he 
who  is  the  real,  substantial,  and  beneficial 
owner  of  lands  which  are  held  in  trust 
See  title  Trusts. 

CESTUI  QUE  USE.    He  for  whose  use 
lands  or  tenements  are  held  by  another. 
See  title  Uses. 

CESTUI  QUE  VIE.  He  for  whose  life 
lands  or  tenements  are  granted.  Thus,  if 
A.  grants  lands  to  B.,  during  the  life  of  C, 
here  C.  is  termed  the  eestui  que  vie, 

CHAIBMAK  OE  COmiTTEES  OF  THE 
WHOLE  HOUSE.  At  the  commencement 
of  every  new  Parliament,  each  of  the  two 
Houses  respectively  selects  from  its  own 
body  a  member  to  preside  over  its  proceed- 
ings whilst  the  House  is  in  committee. 
The  o£Qcer  so  appointed  is  called  "The 


CHAnHAF  or  COMMITTEES  OF  THE 
WHOLE  KOVSE—contintied. 

Chairman  of  Committees  of  the  whole 
House,"  and  exercises  the  same  authority 
in  a  committee  of  the  whole  House  as  does 
the  Speaker  on  ordinary  occasions.  May's 
Pari.  Pr. 

CHALLENGE  OF  JUBOBS.  There  are 
two  kinds  of  challenge  of  jurors  —either 
(I)  to  the  array,  by  which  is  meant  the 
whole  jury  as  it  stands  arraigned  in  the 
panel ;  or  (2)  to  the  pcUs,  'Jby  which  is 
meant  one  or  more  of  the  several  particular 
persons  or  heads  in  the  array.  A  challenge 
to  the  array  is  at  once  an  exception  to  the 
whole  panel  in  which  the  jury  are  arrayed ; 
and  it  may  be  made  upon  account  of  par- 
tiality, or  some  default  in  the  sheriff  ot  his 
under-offlcer,  who  arrayed  the  panel;  as 
where  the  panel  was  arrayed  at  the  nomi- 
nation or  under  the  direction  of  either  the 
plaintiff  or  defendant  in  the  cause,  &c.,  this 
would  be  a  good  ground  for  a  challenge 
to  the  array  ChHllenges  to  the  polls  are 
exceptions  to  particular  jurors;  and  seem 
to  answer  to  the  rectuatio  judieis  in  the 
Civil  and  Canon  Laws.  Challenges  to  the 
polls  of  the  jury  (who  are  judges  of  fact) 
are  by  Sir  Edward  Coke  reduced  to  four 
heads,  viz.,  propter  honoris  respectum; 
propter  defeetum;  propter  affectum;  and 
prxypter  delictnm. 

CHALLENGE  TO  FIGHT.  Is  an  in- 
dictable offence,  punishable  with  fine  or 
imprisonment,  or  both.  It  has  been  de- 
cided that  no  wonls  of  provocation,  how- 
ever aggravating,  can  justify  it  {B.  v.  Rice, 
3  East,  581). 

CHALLENGE  TO  \ 
THEABBAT.  1,^  title  Challenqb 

CHALLENGE  TO  |    of  Jurors. 
THE  POLLS.  } 

CHAMBERS.  Both  in  the  Common  Law 
and  in  the  Chancery  Division  a  very  large 
amount  of  business  is  transacted  in  cham- 
bers by  the  judges,  and  their  subordinate 
officers,  whether  masters  (as  they  are  called 
at  Common  Law),  or  chief  clerks  (as  they 
are  called  in  Chancery).  Tho  jurisdiction 
at  chambers  is  defined  by  the  Judicature 
Acts,  1873-5,  and  the  orders  and  rules 
thereunder,  and  may  be  expressed  as 
follows : — 

Any  judge  of  the  High  Ourt  may 
(subject  to  any  rules  of  Court)  exercise  in 
chambers  all  or  any  part  of  the  jurisdiction 
by  the  Judicature  Act,  vested  in  the  High 
Court  in  respect  of  all  such  causes  and 
matters,  and  in  respect  of  all  such  pro- 
ceedings in  any  causes  and  matters,  as 
before  the  Judicature  Act  he  might  have 
heard  in  chambers,  or  as  he  is  or  may  be 
directed  or  authorized   by  any  rules  of 
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Goart  to  hear  in  chamben  (Act,  1873, 
8.39). 

Under  this  general  beading  would  fall 
the  following  applications : — 
(1.)  Girneially  all  matters  which  (with- 
out de&iment  to  the  public  advan- 
tage) can  be  heard  in  ohamberB 
(Master  in   Chancery  Abolition 
Act,  1852,  B.  11 ;  and  Despatch 
of  Business  Act,  1867);  and  as 
(in  Chancery)  there  is  no  distinc* 
tion  between  the  judge  and  his 
chief  clerk  like  to   that  which 
exists  (at  Common  Law)  between 
the  iudge  and  a  master,  but  every 
applicant  in  chambers  has  a  right 
to  see  the  judge  himself  upon  no 
mat&r  how  trivial  or  how  im- 
portant nn  occasion,  it  is  unneces- 
sary todistinguish  in  the  Chancery 
Division  between  matters  to  be 
tronsEtcted  at  chamben  before  a 
chief  derk  and  those  to  be  trans- 
acted there  before  the  judge ;  but, 
on  the  contrary,  every  proceeding 
in  chambers  may,    in  the   first 
instance,    be    taken   before   the 
chief  clerk,  and  thereupon,  either 
immediately    or    ultimately    (if 
necessary),  be   referred   to   the 
judge. 
(2.)  Particularly   the   following   appli- 
cations:— 
(a.)  For  extensions  of  time  to  plead, 
or  to  do  any  other  act  for  which 
time  is  extendible ; 
(b.)  For  leave  to  amend  tlie  writ  or 

pleadings; 
(c.)  For   orders  for  piodnotion  and 
inspection  of  documents,  and 
for  inspection  of  property ; 
(d.)  For  appointment  of  guardians  ad 
litem  in  the  case  of  infants  and 
lunatics  not   so   found    being 
defendants ; 
(e.)  For  leave  to  issue  and  to  serve 
writ  of  summons  out  of  juris- 
dipUon; 
(/.)  For  order  to  take  ordinary  ac- 
count (XV..  2%  where  writ  is  ex- 
pressly indorsed  (under  iii.,  8) 
with  claim  for  account ; 
(g.)  For  final  judgment  where  writ  is 
specially  indorsed  with  parti- 
culars of  debt   or   liquidated 
demand. 
But,  iu  the   Common  Law  Divisions, 
there  exists  a  real  distinction  between  the 
master  and  the  judge  at  ehamben,  and  an 
appeal  properly  so  called  lies  (within  four 
days)  from  tlie  master  to  the  judge,  besides 
an  immediate  or  ultimate  reference;  and 
under  the  Judicature  Aoii,  1878-5,  it  is 
provided  that  the  master  shall  hot  have 
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jurisdiction  in   the   following  particular 
matten,  that  is  to  say, — 

(1.)  Matters  relating  to  criminal  pro- 
ceedings or  to  the  liberty  of  the 
subject ; 
(2.)  Removal  of  actions  from  one  divi- 
sion or  judge  to  another  division 
or  judffe ; 
(3.)  The  setUement  of  issues; 
(4.)  Discovery  by  way  of  inspection  of 
proper^  (uv.,   2,   and   2  a  of 
Kovember,  1878) ; 
(5.)  Appeals  from  dis^ct  registrars ; 
(6.)  Interpleader,  where  judgment  is 
to  be  final  and  summary  by  con- 
sent, or  where  the  matter  being 
of  less  value  than  £50  the  judg- 
ment Ib  to  be  final  and  summary 
at  the  request  of  one  of  the 
parties  (uv.,  and  2nd  of  No- 
vember, 1878): 
(7.)  Prohibitions; 
(8.)  Injunctions  and  other  like  interim 

orders; 
(9.)  Awarding  of  costs ; 
(10.)  Beviewing  taxation  of  costs;  and 
(11.)  Acknowledgment      of     married 

women. 
Nota  Bene. — ^By  consent  of  the  parties, 
the  master  may  settle  issues  (uv.,  2).  and 
may  also  grant  discovery  by  way  of  inspec- 
tion of  proper^,  and  may  exercise  the 
summary  final  jurisdiction  in  interpleader 
(uv.,  2nd  November,  1878) ;  and  without 
any  such  consent,  he  undwtakes  oidinair 
practice  matters  in  interpleader  (ur.,  2% 
and  may  make  orders  niA  charginic  stock 
or  shares  (lit.,  2nd  November,  1878X  and 
may  grant  discovery  otherwise  than  by 
inspection  of  property  (uv.,  2nd  November, 
1878.)i 

And  the  jurisdiction  in  the  Chancery 

Chambers  extends  under  Uie  stat.  18  &  19 

Vict  c.  134,  and  General  Order  xxxvx.  to 

the  folk>wing  further  matters,  viz. : — 

(1.)  Applications  for  payment  of  divi- 

aends  on  funds  m  Court ; 
(2.)  Applications       under  )  when  fund 

Lef;acy  Duty  Act :     I  does  not 
(3.)  Applications       under  i     exceed 
Trustee  Belief  Acts ; )     £300 ; 
(4.)  Applications  for  vesting  order  under 
Trustee  Acts ; 
and  the  jurisdiction  under  further  Acts  and 
Orders  extends  to  the  following  further 
matters : — 
(5.)  Special  orders  for  taxation  or  review 

of  taxation ; 
(6.)  Applications   for   new    trustees  of 

charities ; 
(7.)  Applications  under  Mortgage  De- 
benture Aot,  18C5 ; 
(8.)  Applications  in  arbitrations  under 
(J.  L.  P.  Act,  1854;  and 
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(9.)  Transfer  of  causes  from  County 
Court  to  High  Court,  and  vice 
vertd. 

And  generally,  all  decrees  and  inquiries 

are  prosecuted  in  chambers. 

CHAMFABTT,  or  CEAXFERTT.  This 
is  a  species  of  maintenance  which  consists 
in  the  purchasing  of  an  interest  in  the 
thing  in  dispute,  with  the  object  of  main- 
taining and  taking  part  in  the  litigation 
(2  lust.  484,562,  5G3;  Stanley  v.  Jones, 
7  Bing.  878;  Stevens  y.BagtDell^  15  Vcsjun. 
139.)  It  is  not  champerty  if  the  parties 
have  a  common  interest,  and  a  moral  inte- 
rest, as  that  of  a  parent  in  a  child,  suffices  : 
nor  is  it  champerty  to  simply  mortguge 
the  property  in  litigation  with  a  view  to 
mimng  the  requisite  funds  (CockeU  v. 
Taylor,  15  Beav.  103). 

CHAKCEL.  Is  that  portion  of  the  fabric 
of  the  church  (iZtpptn  v.  Baslinj  L.  R. 
2  A.  &  E.  386),  which  the  incumbi  nt  is 
bound  to  keep  in  repair,  the  other  parts  of 
the  church  being  kept  in  re^mir  by  the 
churchwardens  {Veley  y.  Burder,  12  Ad. 
&  El.  233).  In  rectories,  the  chancel  is 
the  freehold  of  the  rector ;  in  vicarages,  of 
the  impropriator.  Brioe's  Public  Worship. 
See  title  Cbubch. 

CHAHCXLLOB.  There  are  many  officers 
bearing  this  title;  those,  however,  which 
it  will  be  necessary  to  mention  here,  are : 
1st.  The  Lord  Chancellor.  2ndly,  the 
Chancellor  of  the  Duchy  of  Lancaster. 
Sdly,  the  Chancellor  of  a  Diocese;  and 
4thly,  the  Chancellor  of  the  Exchequer. 
(1.)  The  Lord  Chancellor  is  created  by  the 
mere  delivery  of  the  great  seal  into  his 
custody ;  whereby  without  writ  or  patent, 
he  becomes  an  officer  of  the  greatest  weight 
and  power  of  any  in  the  kingdom,  and 
superior  in  point  of  precedency  to  every 
temporal  lord.  He  is  a  privy  councillor 
by  his  office,  and  prolocutor  of  the  House 
of  Lords  by  prescription.  To  him  belongs 
the  appointment  uf  all  justices  of  the  peace 
throughout  the  kingdom,  besides  other  very 
extensive  legal  patronage.  Being  for- 
merly usually  an  ecclesiastic,  and  presiding 
over  the  royal  chapel,  he  became  Keeper  of 
the  king's  conscience,  visitor  in  right  of  the 
king  of  all  hospitals  and  colleges  of  the 
king's  foundation,  and  patron  of  all  the 
king's  livings  under  the  .value  of  twenty 
marks  per  annum,  in  the  king's  books.  He 
is  the  general  guardian  of  all  infants, 
idiots,  and  lunatics ;  and  has  the  general 
superintendence  of  all  charitable  uses  in 
the  kingdom.  And  having  been  head  of 
the  old  Court  of  Chancery,  and  as  such 
superior  as  a  judicial  officer  even  to  the 
Lord  Chief  Justice  of  England,  the  Lord 
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Chancellor  exercises  under  the  new  pro- 
cedure a  general  control  of  all  the  aivi- 
sions  of  the  Supreme  Court,  and  \a  President 
of  the  Chancery  Division  of  the  High  Court 
(Judicature  Act,  1873,  s.  81),  and  also  of 
the  Court  of  Appeal  (Judicature  Act,  1875, 
s.  6) :  and  he  presides  in  the  Supremo 
Appellate  Court  of  the  House  of  Lords. 
All  writs  of  summons  for  commencing 
actions  in  the  High  Court  are  tested  in 
the  name  of  the  Lord  Chancellor.  (2.) 
The  Chancellor  of  the  Duchy  of  Lancaster 
is  the  Chief  Judge  of  the  Duchy  Court, 
who  in  difficult  points  of  law  used  to  be 
assisted  by  two  juilgesof  the  Common  I^aw, 
to  decide  the  matter  in  question.  This 
Court  used  to  be  held  in  Westminster 
Hall,  and  was,  formerly,  ihuch  used  in 
relation  to  suits  between  tenants  of  Duchy 
lands,  and  against  accountants  and  others 
for  the  rents  and  protits  of  the  said  lands. 
It  is  now  held  in  Manchester  and  Liver- 
pool, the  chief  cities  of  the  Duchy,  and  is 
S resided  over  by  a  Vice-Chancellor,  who 
ecides  all  judicial  questions,  with  an  appeal 
to  the  Court  of  Appeal  in  London  (Judica- 
ture Act,  1873,  s.  18).  (3.)  The  Chancellor 
of  a  Diocese,  or  of  a  bishop,  is  an  officer 
appointed  to  hold  the  bishop's  Courts  for 
him,  and  to  assist  him  in  matters  of  Eccle- 
siastical Law;  who  as  well  as  all  other 
ecclesiastical  officers,  if  lay  or  married,  must 
be  a  doctor  of  the  civil  law,  so  create<l  in 
some  University.  (4.)  The  ChaneeW.r  of  the 
Exchequer,  is  alhO  a  high  officer  of  the  Crown, 
who  used  to  sit  sometimes  iu  Court,  and 
sometimes  in  the  Exchequer  Chamber ;  and, 
together  vfiih.  the  regular  judges  of  the 
Court,  saw  that  things  were  con<luoted  to 
Uie  Idng's  benefit.  His  principal  duties, 
however,  are  not  of  a  judicial  character, 
but  concern  the  management  of  the  royal 
revenue;  and  under  the  Judicature  Act, 
1873,  he  is  deprived  altogetlier  of  his 
strictly  judicial  functions. 

CEAKCELLOB  07 
DIOCESE. 


See    title    Chan- 
cellor. 


OHAHCELLOB  07 
DUCET  OF  LAH- 
OASTEE. 

CHAECELLOB  07 
TEE  EXCEEQTJEB. 

CSAECE-KEDLET.  The  accidentally 
killing  a  man  in  self-defence  is  so  termed. 

CSAHCEBT.  The  High  Court  of  (Chan- 
cery was  the  highest  Court  of  Judicature 
in  the  kingdom  next  to  the  Parliament, 
and  was  of  very  ancient  institution.  The 
jurisdiction  of  this  Court  was  of  two  kinda : 
(1)  ordinary,  and  (2)  extraordinary.  (I.) 
The  ordinary  jurisdiction  was  that  wherein 
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the  Lord  Chancellor,  Lortl  Keeper,  &c.,  in 
hid  prooeedings  and  judgments,  was  bound 
to  ODserve  the  order  and  method  of  the 
Common  Law;  and  (2.)  the  extraordinary 
jurisdiction  was  that  which  the  Court  exer- 
cised in  eases  of  equity,  ».«.,  "  of  grace." 

The  ordinary  Court  held  plea  of  recog- 
nizances ac>knowIei]ged  in  the  Chancery: 
of  writs  of  scire  faciaa  for  the  repeal  of 
letters  patent,  &c. ;  and  also  of  all  per- 
sonal actions  by  or  against  any  officer  of 
the  Court ;  and  by  Acts  of  Parliament,  of 
several  other  causes.  All  original  writs, 
commissions  of  bankruptcy,  of  charitable 
nses,  and  other  oommissions,  as  idiots, 
lunacy,  &c.,  used  to  issue  out  of  this 
Court,  for  which  purpose  the  Chancery 
was  said  to  be  always  open;  and  some- 
times a  superaedeoB  or  writ  of  privilege 
has  been  here  granted  to  discharge  a 
person  out  of  prison.  A  habeas  corpus, 
prohibition,  &c.,  might  be  had  from  this 
Court  in  the  vacation ;  also  a  subpcena,  to 
force  witnesses  to  appear  in  other  Coui-ts, 
where  these  latter  Courts  had  no  power  to 
call  them  (4  Inst.  79 ;  1  Danv.  Abr.  779). 

The  extraordintiry  Court,  or  Court  of 
Equity,  proceeded  by  the  rules  of  equity 
and  conscience,  and  moderated  the  rigour 
of  the  Common  Law,  considering  the  inten- 
tion rather  than  the  words  of  the  law, 
Equity  being  the  correction  of  that  wherein 
the  Law  by  reason  of  its  universalities  was 
deficient  On  this  ground  therefore,  to 
maintain  a  suit  in  Chancery,  it  was  ordi- 
narily allegt;d  that  the  plaintiff  was  incap- 
able of  obtaining  relief  at  Common  Law, 
and  that  without  any  fault  of  his  own,  aa 
by  having  lust  his  bond,  &c.,  Chancery 
never  acting  against  but  in  assistance  of 
the  Common  Law,  supplying  itd  deficien- 
cies, not  contradicting  its  rules.  Under  the 
Judicature  Act,  1873,  the  Court  of  Chancery 
is  to  be  known  as  the  Chancery  Division  of 
the  High  Court  of  Justice,  and  is  to  retain 
exclusively  to  itself  (subject,  nevertheless, 
to  the  more  general  provisions  of  the  Act) 
all  its  extraordinary  jurisdiction  as  above 
defined  (sect.  34),  and  is  invested  with 
a  concurrent  jurisdiction  in  all  other 
matters. 

See  title  0}UHT8  of  JueriCB 

CHAHCSBT  BIYISIOK:  See  titles 
Chanobrt  ;  HioH  Coubt. 

OEAHCSBT  JUBIBDICnON  ACT,  1862. 
Is  the  Stat.  15  &  16  Vict.  c.  86,  whereby 
the  procedure  in  the  Court  of  Chancery  was 
regulated,  prior  to  the  Judicature  Acta, 
1873-5,  and  most  of  the  provisions  of  the 
Act  are  retained  in  the  present  procedure 
(Order  xvl.  11).  In  the  same  year  was 
paued  the  Master  in  Chancery  Abolition 
Act,  1852  (15  &  16  Vict  o.  80);  and  for 
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improving  the  procedure  at  Westminster 
the  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict,  c  76). 

GEAHHEL:  See  title  Wateb  aud 
Watebooubse. 

GEAPELBY.  The  same  thine  to  a  chapel 
as  a  parish  is  to  a  church,  t'.e.,  ue  precincts 
and  limits  of  it  (^Les  Termes  de  la  Ley  ; 
Cowel;  6  Jur.  608). 

CHAPELS.  There  are  five  principal 
varieties  of  chapels,  viz.  :^— 

(1.)  Privde  Ctuipele. — Being  such  as 
gentlemen  occasionally  build  in  or  near 
their  own  houses  for  the  use  of  themselves 
and  their  families  and  dependents;  they 
are  maintained  by  their  founder;  and  the 
licentiate  or  chaplain  acquires  no  freehold 
interest  in  them  (4  B.  &  C.  573). 

(2.)  Chapels  of  Ease. — Being  suoh  as  are 
built  within  the  precincts  of  a  parish  and 
belong  to  the  parish  church  and  the  parson 
thereof  (2  Boll.  Abr.  340,  1,51),  who  may 
accordingly  nominate  and  present. 

(3.)  JEndowed  Chapels. — Being,  e.g.,  such 
as  have  been  erected  and  endowed  under 
the  provisions  of  the  stat.  14  &  15  Vict. 
c.  97;  the  freehold  in  such  chapels  is 
usually  vested  in  the  Ecclesiastical  Com- 
missioners, who  also  in  general  control  and 
declare  to  whom  the  right  of  nomination 
shall  belong  (MacAUister  v.  Rochester  (Bp.), 
W.  N.  1879,  p.  183). 

(4.)  Free  Chapels, — Bring  such  as  are  of 
royul  foundation,  or  which  have  been 
foui'.ded  by  private  individuals  under  and 
by  virtue  of  the  licence  or  grant  of  the 
Orown.  This  fourth  variety  of  chapel  is 
most  uaually  found  upon  the  manors  and 
ancient  demesne  lands  of  the  Crown,  and 
(it  may  be  assumed)  was  originally  in- 
tended for  the  use  of  the  king  and  his 
retainers  (G^odolphin,  Abr.  146). 

(5.)  Proprietary  Chapels, — Being  such 
as  have  been  built  by  private  individuals, 
without  any  licence  from  the  Crown,  and 
merely  for  the  encouragement  of  piety 
among  the  masses. 

CEAFBL8  OF  EASE :  See  title  Chapels. 

CHAFTEB.  The  assembly  of  clerks  in  a 
church  cathedral ;  and  in  another  significa- 
tion, the  place  wherein  the  members  of  that 
community  treat  of  their  common  affairs. 
It  not  only  rules  or  governs  the  diocese 
during  a  vacancy  of  the  see,  but  also  in 
many  things  advises  the  bishop,  when  the 
see  is  full  {Les  Termes  de  la  Ley). 

CHAEACTEB,  EYIDEKCE  AS  TO.     In 

Anglo-Saxon  times,  this    species  of  evi- 
dence, so  far  as  it  regarded  the  parties 
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themselves  to  an  action  or  suit,  was  almost 
the  only  evidence  regarded  (tee  title  Gou- 
fubgation);  but  with  the  introduction  of 
the  Norman  procedure  by  inquest  or  recog- 
nition, evidence  of  witnesses  as  to  facts  came 
to  be  received,  and  also  to  be  principally 
attended  to,  and  evidence  as  to  the  cha- 
racter of  the  parties  gradually  sank  to  the 
secondary  position  which  it  at  present 
occupies.  The  law  as  it  exists  at  the 
present  day  may  be  thus  stated : — 

(1.)  As  to  parties, — Character-evidence, 
as  a  general  rule,  is  not  receivable  at  all : 
excepting,  of  course,  when  the  character  oi 
the  party  is  directly  in  issue,  and  excepting 
in  criminal  prosecutions,  when  the  cha- 
racter of  the  party  has  some  bearing  upon 
the  oflfenoe  with  which  he  stands  charged, 
(Best  on  Evidence,  pp.  355-357) ;  and 

(2.)  As  to  witnesses,  —  Gliaraoter-evi- 
dence,  as  a  general  rule,  is  always  receiv- 
able, the  evidence  being,  however,  of  a 
general  character  (as  distinguiBhed  from 
particular  circumstances),  and  going  to 
affect  the  credibility  of  the  witness  on 


ily. 


CHABOnrG  OSDXB.  Under  the  stat. 
1  &  2  Vict  0.  110,  ss.  14-16,  aided  b^  the 
stat.  3  &4  Viet.  c.  82,  s.  1,  when  a  judg- 
ment debtor  sUall  have  any  Government 
stock,  funds,  or  annuities,  or  any  stock  or 
shares  of  or  in  any  public  company  in 
England,  a  judge  at  chambers  may,  on 
the  ex  parte  application  of  the  creditor, 
grant  an  order  niei  charging  the  property 
in  question  with  the  judgment  debt,  the 
order  becoming  absolute  unleos  the  debtor 
take  proceedings  according  to  the  statute 
to  discharge  it,  but  the  realization  of  the 
security  is  to  be  postponed  for  six  months 
(Braum  v.  Bam/ord,  9  M.  &  W.  42).  In 
case  the  order  is  erroneous,  the  Court  may 
discharge  it  {Fowler  v.  Churchm,  11  IL  i 
W.  57).  In  the  case  of  a  fund  in  the  Court 
of  Chancery,  if  the  charging  order  was  in 
aid  of  a  judgment  of  a  Common  Law 
judge,  then  the  latter  judge,  and  not  a 
judge  of  the  Court  of  Chancery,  was  to 
mbke  the  order;  but  a  Vioe-Chancellor 
would  grant  a  stop^rder  in  such  a  case  in 
aid  of  the  charging  order.  On  the  other 
hand,  if  the  chai^ng  order  was  sought 
in  aid  of  a  decree  of  the  Court  of  Chan- 
ceiy  itself,  then,  whether  the  fund  was 
in  Court  or  not,  the  Court  would  issue  it, 
together  with  a  stop-order,  upon  the  peti- 
tion of  the  creditor,  who  need  not  have 
entitled  his  petition  in  the  Act  1  &  2  Vict. 
0. 110. 

Under  the  present  practice,  the  procedure 
is  not  changed,  excepting  that  tne  charg- 
ing order  may  now  bo  made  by  a  master  at 
chambers,  and  albo  by  a  Divisional  Court ; 
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and  there  is  now  no  real  distinction  between 
tlie  Common  Law  and  the  Chancery  Divi- 
sions.  (Brown's  Snell's  Practice,  5th  ed.) 
See    titles    Stop-obdsb;    Gabnisheb 
Order. 

OHASGIHO  PABT  OF  A  BILL.     The 

plaintiff  in  a  suit  in  Equity,  after  setting 
forth  tlie  subject  of  complaint,  used  to  add 
such  drcumstanoes  by  way  of  allegation  as 
were  calculated  to  corroborate  tos  state- 
ment, or  to  anticipate  and  controvert  the 
claim  of  his  adversary;  and  such  allega- 
tions were  technically  called  charges,  and 
the  part  of  the  bill  in  which  they  occurred 
was  termed  the  charging  part  of  the  bill. 
Under  the  present  practice  of  pleiiding, 
the  statement  of  claim  is  not  (in  the  general 
case)  to  contain  any  such  charges,  but  to 
state  facts  merely. 

See  titles  Bill  ih  Cuancxbt  ;  Stating 
Pabt  or  A  Bill. 

OHABTTABLB   DTYOBMATION.     The 

procedure  of  the  Court  of  Chancery,  with 
respect  to  charities  under  its  ordinary  juris- 
diction independently  of  statute,  is  by  an 
information  in  the  name  of  the  Attorney- 
General,  either  ex  offleio^  as  the  officer  of 
the  Crown,  or  ex  rdatione  ;  but  informa- 
tions are  now  rarely  resorted  to,  except  in 
contentious  cases  where  no  *other  mode  of 
procedure  can  be  so  advantageously 
adopted.  Under  the  Charitable  Trusts 
Act,  1853,  the  certificate  of  the  Board  of 
Commissioners  must  be  obtained  authoriz- 
ing a  suit  by  information  except  in  those 
cases  where  the  Attorney-General  intttitutca 
the  proceeding  ex  officio.  The  objects  of 
the  information  are  various,  comprising 
generally  the  establishment  and  manage- 
ment of  the  charity,  and  including  there- 
under the  putting  of  the  true  construction 
upon  the  instruments  creating  the  trusts, 
the  framing  of  schemes,  the  removing  or 
the  appointing  of  trustees,  enforcing  the 
due  performance  of  the  trusts,  and  repair- 
ing breaches  thereof,  and  setting  aside  im- 
proper  transactions,  such  as  fraudulent  or 
improvident  sales  or  leases  of  the  charity 
estates.  Since  the  Act  of  Toleration,  all 
Protestant  Dissenters  are  entitlo<l  to  sue 
by  the  Attorney-General  to  carnr  out 
trusts  relating  to  their  charities ;  and  since 
Boman  Catholics  and  Jews  have  also  beoa 
put  upon  the  same  footing  as  Protectant 
Dissenters,  an  information  may  be  filed  in 
the  name  of  the  Atttimey-Genoral  in  re- 
spect of  such  Roman  Catholic  and  Jewiah 
charities  also. 

See  title  Chabitablb  Petition. 

OHABITABLB  PETITIOir.  In  lieu  of 
the  formal  pmcocding  by  information,  and 
in  order  to  obviate  the  expense  and  delay 
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occasioned  thereby,  a  sammary  remedy  has 
been  provided  by  Sir  Samuel  Bomilly's 
Act  (52  G<K>.  3,  o.  101),  for  tlie  correction 
of  abuses  in  and  the  better  admiaistraiion 
of  trusts  created  for  charitable  purposes. 
And  by  the  Charitable  Trusts  Act,  1853 
(16  &  17  Vict.  c.  137X  the  Attorney- Gtrneral, 
acting  ex  cffidoy  may  be  a  petitioner  under 
the  Act;  and  the  stats.  8  ft  4  Vict,  a  77 
(Grammar  Schools  ActX  and  8  &  9  Viot. 
c.  70  (Church  Buildings  Acts  Amendment 
Act),  have  further  extended  the  avail- 
ability of  the  principal  Act  However,  the 
general  operation  or  the  Act  has  been  ait 
down  to  cases  which  arise  between  the 
trustees  and  reUutB  que  trtut  of  the  (diarity, 
and  even  in  cases  of  this  latter  description 
the  Court  exerciies  a  discretion  as  to 
whether  the  Act  can  be  applied  with 
advantage  to  the  charity  or  not;  conse- 
quently the  Act  has  been  held  not  to 
apply  to  cases  where  there  were  adverse 
claims  or  disputes  as  to  who  were  the 
objects  of  the  charity,  or  whether  certain 
persons  called  governors  or  trustees  had  a 
certain  authority,  or  where  persons  put  in 
adverse  claims  to  the  right  to  administer 
the  charity  property,  and  the  like.  But 
the  Court  may  under  the  Act  consider  a 
scheme  for  the  man  igement  of  the  charity, 
or  of  the  charity  estate,  and  may  appoint 
new  trustees,  reinstate  a  schoolmaster  if 
impruperly  dismissL'd,  declare  tho  propor- 
ti')ns  in  which  the  charitable  objects  are 
entitled,  and  the  like. 

See  title  Charitable  Information. 

CHAEITABLE  TBU8T8  :  See  title 
Tkusi^  sub-title  Chabitablb  Tbubt. 

OHABITABLS  TBU8T8  ACTS.  Under 
these  Acts,  being  principally  the  Act  of 
1853  (16  &  17  Vict  c.  137),  the  Act  of 
1855  (18  &  19  Vict.  c.  124),  and  the  Act  of 
1860(23  &  24  Vict  c.  136),  the  manage- 
ment of  the  properties  of  charities  has  been 
regulated  and  facilitated.  A  board,  en- 
titled the  Charity  Commissioners,  is  con- 
stituted, having  ttie  entire  control  of  the 
administration  of  the  charity  properties, 
and  notice  to  whom  must  be  given  before 
any  application  regarding  such  administra- 
tion IS  made  to  the  (Jourt  of  Chancery 
under  the  Acts  touching  the  affairs  of  the 
charities ;  but  it  seems  that  such  an  appli- 
cation may  be  made  after  such  notice  is 
given,  although  the  Charity  Commissioners 
refuiie  their  sanction  to  the  objects  of  the 
application  (^Watford  Burial  Board,  Ex 
farte^  2  Jur.  (N.S.)  1045).  Ko  notice  need 
DC  given  to  the  Commissioners,  befure  com- 
mencing such  an  action  as  one  of  ejectment 
(to  recover  the  charity  property)  or  gene- 
rally as  would  fall  in  the  Common  Law 
Divisioa  {Uolme  v.  Guy,  5  Ch.  Div.  901). 


CSASITABLB  TOES.  Those  objects 
and  purposes  are  considered  charitable, 
firstly,  which  are  expressly  enumerated  in 
the  Stat  43  Eiiz.  o.  4;  and,  secondly, 
which  by  analogy  are  deemed  within  its 
spirit  and  intendment  The  charitable 
objicts  enumerated  by  the  stat  of  Eliza- 
beth are  as  follows :  *>  Relief  of  aged,  im- 
potent and  poor  peonle;  mainteuaiico  of 
sick  and  roaimea  soldiers  and  mariners' 
schools  of  learning,  free  schools,  and 
scholars  in  universities ;  repair  of  bridges, 
ports,  havens,  causeways,  churches,  sea- 
banks,  and  highways  ;  education  and  pre- 
ferment of  orphans;  relief,  stock,  or  main- 
tenance for  houses  of  correction  ;  marriugea 
of  poor  maids ;  supportation,  aid,  and  help 
of  young  tradesmen,  handicraftsmen,  and 
persons  decayed:  relief  or  redemption  of 
prisoners  or  captives;  aid  or  ease  of  any 
poor  inhabitants  concerning  payment  of 
fifteens,  setting  out  of  soldiers,  and  other 
tax»'a*' 

The  classes  of  gifts  which  have  been 
held  to  be  within  the  spirit  and  intend- 
ment of  the  statute,  nlthough  not  expressly 
enumerated  therein,  are  principally  the 
following : — 

Gifts  tor  the  advancement  of  religion,  or 
connected  with  religious  services  or  places, 
e.g,f  bequests  for  the  ornaments  of  a  parish 
church,  for  the  stipend  of  a  minister  or 
curate,  or  for  the  augmentation  thereof,  for 
tlie  distribution  of  oibles,  for  keeping  in 
repair  the  church  chimes;  also,  in  assist- 
ance of  the  poor,  as  of  unsuccessful  literanr 
men :  and  eenerally  all  purposes  which 
are  of  a  public  and  legal  nature.  And 
since  the  Toleration  Act  Cl  W.  &  M.  c.  18), 
a  gift  of  any  of  these  sorts  in  favour  of  dis- 
senters or  nonconformists  is  equally  legal, 
provided  it  be  not  for  a  purpose  deemea 
supeniitioua  {tee  title  Superstitious  Uses)  ; 
and  since  the  stat  2  ifc  3  Will.  4,  c.  115, 
Roman  Catholics  have  been  put  upon  the 
same  footing  as  Protestant  Dissenters. 

CEABITIE8:  See  titles  Chabitablb 
Tbists  Acts  :  Chabitablb  Uses  ;  Mobt- 
MAiN  Acts  ;  Scheme  for  Chabitixs. 

OHASITT  C0MXI88I0KEB8 :  See  Utle 
Chabitablb  Tbusts  Acts. 

CHAETA,  XAOHA:  See  tiUe  Magna 
Chabta. 

OHABTEB.  One  of  the  early  modes  of 
legislation:  it  conBiBted  of  a  grant  of 
li&rties,  usually  to  the  boroughs,  in  return 
for  moneys  paia  into  the  Exchequer  by  the 
boroughs.  Latterly,  it  has  been  a  mode 
of  establishing  corporations,  enjoying  cer- 
tain privileges,  e.p.  banking  corporations. 
(Brice  on  Ultra  Vires.) 

CHABTEBFABTT.  This  is  an  agree- 
ment in  writing  (not  necessarily  nor  oven 
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usually  under  seal),  whereby  a  ehipowner 
lets  an  entire  ship,  or  part  of  a  ship,  to  a 
merchant  for  the  conveyance  of  goods,  and 
the  merchant  in  consideration  thereof,  and 
of  the  conveyance  of  the  goods  to  be  there- 
under effected,  promises  to  pay  to  the  ship- 
owner an  agreed  sum  by  way  of  freight 
for  their  carriage.  A  chartorparty  is  in 
general  effected  through  a  broker  acting 
for  the  shipowner.  A  ship  chartered  in 
this  manner  is  opposed  to  a  general  ship. 

Construction  of  Charterparty.  —  The 
agreement  is  construed  liberally,  upon  the 
maxim  tU  re$  magis  vcdeat  quam  pereat ; 
but  if  the  words  are  clear  the  Court  will 
nut  reject  or  explain  away  a  stipulation, 
however  harsh  or  oppressive  in  the  event 
(Sladhard  v.  Lee,  3  B.  <&  S.  364).  Also, 
usage  is  admissible  to  explain  mercantile 
terms  and  phrases,  but  not  to  contradict  or 
vary  the  written  instrumeut  itself.  How- 
ever, a  custom  not  repuj<nant  to  anything 
in  the  writing  may  be  annexed  to  it  And 
with  reference  to  what  mistakes  shall  avoid 
tlio  contract  and  what  stipulations  amount 
to  conditions  precedent,  and  generally  as  to 
all  other  matters  of  construction,  the  rules 
applicable  to  other  contracts  apply  to 
chartcrpurtics  also. 

Disaolution  of  Charterparty. — The  agree- 
ment may  be  dissolved — 

(1.)  By  consent  before  broach  without 
any  new  consideration,  and  after  breach 
upon  terms.  If  the  original  agreement  is 
by  deed,  the  agreement  for  dissolution 
must  bo  by  deed  also ;  on  the  other  hand, 
if  the  original  agreement  is  in  writing  not 
under  seal,  Ihe  agreement  for  dissolution 
may  be  either  in  like  writing  or  by  word 
of  mouth,  and  that  notwithstanding  the 
original  contract  may  require  by  statute  to 
be  in  writing.  Taylor  v.  HiUary^  1  Or.  M. 
&  E.  741 ; 

Also  (2.)  By  an  unreasonable  delay  in 
the  commencement  of  the  voyap:e,  at  L  ast 
when  a  particular  day  is  fixed  for  the  sail- 
ing, and  time  is  (as  it  usually  is)  of  the 
essence  of  the  contract : 

Also  (3.)  By  act  of  law,  rendering  t1:e 
performance  impossible,  withont  any  fault 
of  the  parties ;  e.g ,  by  the  outbreak  of  a 
war  or  a  general  interdiction  of  commerce, 
but  not  by  a  mere  embargo,  nor  even  by  a 
blockade,  although  duly  notified. 

Remedies  on  Charterparty, — The  remedy, 
if  the  contract  is  under  seal,  is  by  action 
of  debt  or  covenant,  but  if  in  writing  not 
under  seal,  by  action  of  assumpsit.  With 
reference  to  the  parties  to  sue  and  bo  sued, 
the  same  rules  apply  as  are  applicable  to 
ordinary  contracts,  e.g.,  to  cl:arge  the  un- 
discovered principal  without  discharging 
the  ap:ent ;  and  if  the  contract  is  under 
seal,  the  li^^e  rule^  apply* 


CEASE.  This  word  htLB  two  significa- 
tions in  the  Common  Law.  First,  it  sig- 
nifies a  driving  of  cattle  to  or  from  any 
place,  as  to  chase  a  distress  to  a  castle  or 
fortkt.  Secondly,  it  signifies  a  place  for  the 
reception  of  deer  and  wild  beasts  of  the 
chase  generally,  as  the  buck,  doe,  fox, 
marton,  and  roe,  &o.  A  chase  is  not  the 
same  as  a  forest,  or  a  park,  but  is  of  a 
nature  between  the  two,  being  commonly 
lees  than  a  forest  and  not  having  so  many 
liberties  and  privileges  incident  to  it,  and 
yet  of  larger  extent  than  a  park,  and  stored 
with  a  greater  diversity  of  game,  and 
having  more  keepers  to  superintend  it. 
And  it  is  said  by  Crompton  in  his  Juris- 
diction, 148,  that  a  forest  is  no  sooner  in 
the  hands  of  a  subject  than  it  loses  its 
name,  and  at  once  becomes  a  chase :  so 
that  a  chase  is  distinguished  from  a  forest 
on  the  one  hand  in  this  respect,  that  the 
lattor  cannot  be  in  the  hands  of  a  subject, 
and  the  former  may  be  so:  und  from  a  pdrk, 
on  tlie  other  hand,  in  this  respect,  that  the 
chase  is  not  enclosed,  and  has  not  only  a 
larger  compass  and  more  game,  but  also 
a  greater  number  of  keepers  and  officers. 
(Man  wood's 'Forest  Laws;  4  Inst.  314). 
See  titles  Park  ;  Wabbbn. 

CHATTELS.  All  things  which  are 
usually  comprehended  under  the  name  of 
goods,  come  under  the  general  name  of 
chattels.  Ci.attels  are  divided  into  two 
kinds,  real  ami  personal.  Chattels  real, 
are  such  as  concern  real  estates,  or  landed 
property,  and  are  so  called  because  they  are 
interests  issuing  out  of  such  kind  of  pro- 
perty, as  the  next  presentation  to  a  church, 
terms  for  years,  estates  by  statute  merchant, 
stituto  staple,  elegit,  &c.  Chattels  per- 
sonal are  generally  such  as  are  moveable, 
and  may  be  carried  about  the  person  of  the 
owner  wherever  he  pleases  to  go ;  such  as 
money,  jewels,  garments,  animals,  house- 
hold furniture,  and  almost  every  descrip- 
tion of  property  of  a  moveable  nature. 
Things  personal,  however,  are  not  oonflned 
to  moveables ;  for  as  things  real  comprise 
not  ofdy  the  land  itself,  but  sueh  incorpo- 
real rights  as  issue  out  of  it,  so  things  per- 
sonal include  not  only  those  tangible  sub- 
jects of  property  which  are  capable  of 
locomotion,  but  also  the  incorporeal  rights 
or  interests  which  may  grow  out  of  or  be 
incident  to  them.  This  class  (to  which 
may  be  assigned  the  term  of  incorporeal 
chattels),  comprehends  among  other  s^ie- 
oies,  patent  right,  or  the  exclusive  pri- 
vilege of  selling  and  making  particular 
contrivances  of  art ;  and  copyright,  or  the 
exclusive  privilege  of  selling  and  publish- 
ing particular  works  of  literature. 

CSATTELB,  XOBTOAOE  OF:  See  title 
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CEATTEIS  BEAL  (     Chattbia 

CEATTBLS,  PLEDGE  OF  :  See  tiUe 
Plbdob. 

CHAUD-MSDIET.  The  killing  of  a 
man  in  an  affray  in  the  heat  of  blood,  and 
while  nnder  the  influence  of  passion :  it 
is  thns  distingnished  from  chance  medlej, 
which  is  the  killing  a  man  in  a  casual 
fray  in  self-defence. 

GHAUHTBT.  A  church  or  chapel  en* 
dewed  with  lands  or  other  yearly  reyenues 
for  the  maintenance  of  one  or  more  priests 
to  sing  masses  daily  for  the  souls  of  the 
donors,  and  such  others  as  they  appointed. 
(Leg  Termes  de  la  Ley.)  Such  uses  would 
at  the  present  day  be  void  as  eupersiitioui. 
{See  title  Sitebstitious  Uses.)  The  chaun- 
tries  were  abolished  by  a  statute  passed  in 
the  last  year  of  the  reign  of  Henry  VIII. 
and  the  first  year  of  that  of  Edward  YI. 

CHEATIH O.    Various  forms  of  cheating 
are  made  criminal  offences,  chiefly  the  fol- 
lowing : 
(1.)  Obtaining  goods,  &c.,  by  false  pre- 
tences ; 
(2.)  Selling  gools  by  false  scales ; 
(3.)  Various  offences  enumerated  in  the 
Debtors  Act,  1869  (32  &  33  Vict 
c.  62),  B.  11. 

CHEQUES.  Are  orders  in  writing  made 
by  a  customer  upon  his  banker  to  pay 
money  in  favour  of  a  person  named  in  the 
order,  or  •*  to  bearer  "or  "to  order.'*  The 
bank  is  liable  for  payment  of  a  forged 
cheque,  whether  the  cheque  is  forged  in 
whole  or  in  part;  but  the  bank  is  pro- 
tected where  merely  the  indorsement  upon 
the  cheque  is  forged  (16  &  17  Vict,  c  59, 
B.  19).  Under  the  Crossed  Cheques  Act, 
1876  (39  &  40  Vict.  c.  81),  passed  in  con- 
sequence of  the  decision  in  Smith  ▼.  Union 
Bank  of  London,  I  Q.  B.  Div.  31,  a  general 
croflsing  consists  of  the  words  **aml  Co." 
on  the  face  of  the  cheque  within  transverse 
lines,  and  with  or  without  the  words  **  not 
negotiable,'*  and  a  special  crossing  consists 
of  the  name  of  a  canker  written  in  like 
manner  as  the  words  '*  and  Co. ;"  and  any 
person  receiving  an  uncrossed  cheque  may 
cross  it  either  generally  or  specially.  A 
cheque  crossed  generally  shall  only  be  paid 
by  the  bank  on  which  it  is  drawn  to  a 
bank ;  and  when  ciossed  specially,  to  the 
specified  bank.  And  payment  according  to 
these  provisions  in  the  Act  is  a  protection 
both  to  the  customer  and  to  the  hank  upon 
which  he  has  drawn  the  cheoue ;  but  non- 
compliance with  these  provisions  renders 
the  bank  liable  to  its  own  customer  for  any 
dama«;e  ho  may  sustain  therefrom,  unless 
the  banker's  non-compliance  is  inadvertent, 


CKEQJJK^continued, 

through  the  cheque  not  appearing  at  the 
time  of  presentation  for  payment  to  have 
been  crossed. 

CHIEF  CLEBK.  Is  the  clerk  in  Chan- 
cery appointed  to  assist  the  Master  of  the 
Rolls  or  the  Vioe-Chancellors — each  of 
them  having  three  such  clerks — in  their 
chamber  business.  The  chief  clerks  exer- 
cise large  administrative  and  some  judicial 
functions  in  aid  of  the  judge,  and  as  repre- 
senting him. 

Seio  title  Masterb  at  Commok  Law. 

CHIEF,  EZAimrATIOH  OF  WITNESS 

IK.  Every  witness  who  gives  his  testi- 
mony in  a  trial  at  Nisi  Prius,  is  first  exa- 
mined by  the  counsel  of  the  party  on  whoso 
behalf  he  is  called ;  and  the  first  examina- 
tion is  termed  his  examination  in  chief.  He 
is  then  subject  to  cross  examination  by  the 
connsel  on  the  other  side ;  which  cross-exa- 
mination may  be  in  its  turn  succeeded  by  a 
re-examination  by  the  counsel  who  origi- 
nally called  him  (3  C.  &  P.  113).  In  the 
Court  of  Chancery  the  examination  in  chief 
has  hitherto  been  taken  by  affidavit,  but 
under  the  Judicature  Act,  1 873,  the  practice 
in  Chancery  is  assimilated  to  that  of  the 
Common  Law. 

CHIEF  KENT.  Those  rents  which  are 
payable  by  the  freeholders  of  manors,  are 
frequently  so  culled,  and  they  are  also  de- 
nominated quit-rents,  t.0.,  quieti  reddiiue^ 
because  thereby  the  tenant  goes  quit  and 
free  of  all  other  services. 

CHIEF,  TEHAHT  IK.  All  the  land  in 
the  kingtlom  was  supposed  to  be  holden 
mediately  or  immediately  of  the  king,  who 
was  stvlcd  the  lord  paramount  or  lord 
above  all ;  and  those  tliat  held  immediately 
under  him,  in  right  of  his  crown  and  dig- 
nity, were  called  his  tenants  in  capite 
or  in  ehieff  which  was  the  most  hon- 
ourable species  of  tenure,  but  at  the  same 
timo  subjected  the  tenant  to  greater  and 
more  burdensome  services  than  inferior 
tenures  did. 

See  title  Feudal  Tenvbks. 

CHILD.  In  law  means  a  legitimate 
child  in  the  absence  of  evidence  of  an  in- 
tention to  signify  an  illegitimate  child. 

CHILD,  ABAHDOHICEHT  OF.  Consists 
in  the  desertion  and  exposure  of  children 
under  two  years  of  age,  whereby  their  life 
is  endangered  or  their  permanent  hcfdth 
injured. 

See  title  Abandonment. 

CHILD  STSALIHO,  OFFENCE  OF.  Un- 
der the  Stat  24  &  25  Vict,  c  100,  a  56, 
any  one  who,  whether  by  force  or  fraud, 
unlawfully  leads,  decoys,  or  entices  away, 
or  who  detains  any  child  under  the  age  of 
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fourteen  years,  with  intent  to  deprive  the 
lawful  guardian  of  the  possession  of  the 
child,  or  with  intent  to  steiil  the  articles 
upon  it ;  and  any  one  knowingly  receiving 
or  harbouring  such  a  child,  is  guilty  of 
felony,  and  is  punishable  with  penal  servi- 
tude from  seven  to  five  years,  or  to  imprison- 
ment for  two  years,  with  or  without  hard 
labour,  and  if  a  male  under  sixteen,  with 
or  without  whipping. 


CHUTEBK  HUHDBEDBT  The  steward- 
ship of  the  ChilterQ  Hundreds  is  a  nominal 
office  in  the  gift  of  the  Grown,  usually  ac- 
cepted by  members  of  the  House  of  Com- 
mons desirous  of  vacating  their  seats. 
**Her  Majesty's  Ghiltem  Hundreds*'  are 
three  in  number,  namely.  Stoke,  Des- 
borough,  and  Bonenliam,  and  are  distin- 
guisheid  by  the  use  made  of  them  for  par- 
liamentary purposes.  By  law  a  member 
once  duly  elected  is  compellable  to  dis- 
charge the  duties  of  the  trust  conferred 
upon  him,  and  is  not  able  at  will  to 
resign  it.  But  by  slat  6  Aime,  c.  7,  and 
several  subsequent  statutes,  if  any  member 
accepts  of  any  office  of  profit  from  the 
Crown  (excepting  officers  in  the  army  or 
navy  accepting  a  new  commission),  his 
seat  is  vacated.  If,  therefore,  any  mem- 
ber wishes  to  retire  from  the  representation 
of  the  county  or  borough  by  which  he  was 
sent  to  Parliament,  he  applies  to  the  Lords 
of  the  Treasury  for  the  stewardship  of  one 
of  the  Chiltcm  Hundreds,  which  having 
received,  and  thereby  accomplished  his  pur- 
pose, he  again  resigns  the  office.  (May's 
Pari  Pr.  576-7;  Bushby's  Election  Law, 
4th  ed.) 

CHIKIK.  A  way,  whicli  is  of  two 
kinds — (1.)  The  king's  highway ;  and, 
(2.)  A  private  way.  (1.)  The  kitig's  high- 
%oay  is  that  by  which  the  king's  subjects 
and  all  under  his  protection  have  free 
liberty  to  pass,  although  the  property  in 
the  soil  on  each  side,  or  even  in  medium 
filum  vi«,  may  belong  to  some  private  per- 
son. (2.)  A  'pHvaie  way  is  that  by  which 
one  or  more  persons  have  a  right  or  liberty 
to  pass  through  another  person's  ground. 
Cowell. 

See  title  Way. 

GHIROOBAPE.  An  instrument  of  ^ft 
or  conveyance  attested  by  the  subscription 
and  crosses  of  the  witnesses,  and  which  was 
in  the  8axon  times  called  Chirographum 
and  which  being  somewhat  changed  in 
form  and  manner  by  the  Normans,  was  by 
them  styled  charta.  Anciently,  when  people 
made  a  chirograph  or  deed  which  required 
a  counterpart,  they  engrossed  it  twice  upon 
one  piece  of  parchment  oontmrywise,  leav- 


CHJMQTLAFK— continued, 
ing  a  space  between,  in  which  they  wrote 
in  great  letters  the  word  "  chirograph,"  and 
then  cut  the  parchment  in  two  through  tlie 
middle  of  the  word,  concluding  the  deed 
with  "  In  cujus  rei  testimonium  utraaue  pan 
mutuo  scriptis  prseeentibue  fide  meaia  sigU- 
lum  suum  fecit  apponL"  This  was  after- 
wards called  dividenda,  because  the  parch- 
ment was  so  divided  or  cut.  And  the  first 
use  of  these  chirographs  was  in  Henry  Ill.'s 
time.  Chirograph  was  also  of  old  used  for 
a  fine.  And  this  manner  of  engrossing  the 
fine  and  cutting  the  pnrohment  in  two 
pieces  continued  to  be  observed  until  the 
abolition  of  fines  by  the  stat  3  &  4  WiU.  4, 
c.  74.  Cowel. 
See  next  title. 

CEntOOBAPHXB  OF  FIHE8.  Chiro- 
graphm  finium  et  concordiarum  (from  the 
Greek  x<^P^pa^»v.  which  is  a  compound 
of  x«ipf  a  hand,  and  ypdufw,  I  write).  It 
signified  the  officer  of  the  Common  Pleas 
who  engrossed  fines  in  that  Court  so  as  to 
be  acknowledged  into  a  pernetual  record, 
after  they  had  been  acknowledged  and  fully 
passed  by  those  officers  by  whom  they  were 
previously  examined.    Oowel. 

CEIYALBY.  This  word  comes  from  the 
French  chevalier ;  and  signifies  that  pecu- 
liar species  of  tenure  by  which  lands  were 
fomerly  held,  called  tenure  by  knights' 
service.  It  is  of  a  martial  and  military 
nature,  and  obliges  the  tenant  to  perform 
some  noble  or  military  office  unto  his  lord. 
See  title  Fbudal  Tenubbs. 

CHIYALBT,  COUBT  OF.  An  ancient 
but  long  disused  court  which  used  to  be 
held  before  the  Lord  High  Constable  and 
Earl  Marshal,  in  matt^  criminal  and 
civil.  Its  criminal  jurisdiction  was  confined 
to  deeds  of  arms  and  war ;  its  civil  jurisdio- 
diction  extended  to  redressing  injuries  of 
Iionour,  encroachments  in  matters  of  coat- 
armour  or  of  precedences,  or  of  other  like 
family  distinction, — but,  nota  hene,  only 
where  there  was  no  remedy  at  the  Common 
Law,  and  the  petitioner  or  complainant  in 
this  Court  never  obtained  pecuniary  satis- 
faction. The  Heralds'  College  was  and 
is  a  sort  of  successor  to  this  Court  as  regards 
matters  of  pedigree  and  of  armour. 
See  title  Heralds'  0>LLEaB. 

CHLOBOFORM.  Administering  this 
drug  with  intent  to  commit  an  incuctable 
offence  is,  by  the  stat.  24  &  25  Vict  c.  100, 
s.  22,  made  a  felony,  punishable  with  penal 
servitude  for  life  or  five  years,  or  with 
imprisonment  for  two  years  with  or  without 
hard  labour. 

CH08&  This  word  is  generally  used  in 
combination  with  others.  The  most  com- 
mon combinations  in  which  it  is  found  are 
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the IbUowiDg  :-<l.)  Chow  looal ;  (2.)  Ohose 
tnuiBitnry ;  and  (3.)  Chofle  in  action.  (1.) 
Choae  local  is  such  a  thing  aa  is  annexed  to 
aplace ;  thns,  a  mill  is  a  ohoee  local.  (2.) 
Cno9e  trantUory  means  anything  of  a  move- 
s^lo  or  transitory  nature,  which  may  be 
taken  or  carried  away  from  one  place  to 
another.  (3.)  Chote  tn  action  (the  most 
ordinary  combination)  is  a  phrase  which  is 
sometimes  used  to  signify  a  right  of  bringing 
an  action,  and  at  other  times  the  thing 
itself  which  forms  the  subject  matter  of  that 
right,  or  with  regard  to  which  that  right  is 
exercised ;  but  it  more  properly  includes 
the  idea  both  of  the  thing  itself  and  of  the 
right  of  action  as  itnnexed  to  it  Thiis, 
when  it  is  said  that  a  debt  is  a  chose  in 
action,  the  phrase  conveys  the  idea  not  only 
of  the  thing  itself,  t.e.,  the  debt,  but  also  of 
the  right  of  action  or  of  recovery  possessed 
by  the  person  to  whom  the  debt  is  due. 
When  it  is  said  that  a  chose  in  action  can- 
not be  assigned,  it  means  that  a  thing  to 
which  a  right  of  action  is  annexed  cannot 
be  transferred  to  another  together  with 
such  right  Thus  if  A.  owes  B.  £10,  it  is 
obvious  that  B.  has  a  debt,  and  also  a  right 
of  recovering  such  debt  against  A. ;  now  if 
B.  were  to  assign  or  transfer  his  debt, 
together  with  his  right  of  recovery,  to  C, 
this  would  be  assigning  a  chose  in  action, 
which  the  law  would  not  allow  for  the 
reasons  stated  in  Go.  Litt.  214  a,  266  a; 
2  Roll.  45;  Motdadale  v.  BirehaU,  Sid.  212. 
But  more  recently  such  assignments  came 
to  be  allowed  in  Equity,  and  latterly  in 
some  instances  at  Law,  until  eventually,  by 
the  Judicature  Act,  1873,  a  chose  in  action 
has  been  made  assignable  in  every  case. 

CH08B8  ni  AOnOV:  See  titles  Ghosb; 

NOTIOB. 

CHRIBTIAVITT.  To  bring  this  religion 
into  ridicule  or  contempt  is  an  offence 
against  the  Common  Law  of  England,  and 
as  such  is  indictable.  (Holt,  Libel,  69,  n.) 
The  Christianity  here  intended  was  origi- 
nally that  established  by  law  {See  title 
AimoLES  OF  Belioion,  Thirtt-nine)  ;  but 
all  Protestant  Dissenters  are  not  only 
tolerated  {See  title  Tolbbatiom  Acrr),  but 
enjoy  as  of  right  and  not  by  toleration  all 
civil  advantages,  with  immaterial  excep- 
tions (5ee  titles  NoN-CoNFOBMifrrs ;  Jews; 
Bom  AN  Catholics).  And  it  seems  doubt- 
ful, if  an  atheist  would  be  liable  to  this  in- 
dictment, and  apparently  it  is  only  profess- 
ing Churchmen  tnat  are  liable  to  it,  in  case 
they  should  ridicule  the  religion  which  they 
profess. 

See  title  Atheism. 

CHUSCE.  A  place  of  wonhip,  to  be 
adjudged  a  church  in  law  must  have  ad- 


OHUBOH— coni^ntted. 
ministration  of  the  sacraments  and  sepul- 
ture annexed  to  it  (Cowcl).  The  fiibric  of 
the  church  consists  of  the  nave  or  body  of 
the  church,  with  the  aisles,  the  chancel, 
and  the  steeple. 

See  title  Chapels. 

OHUAOH   AHB   BTATB.    The   Anglo- 
Saxon  Church,  first  nationalised  by  Aroh- 
bishop  Theodore  of  Tarsus  (668),  was  in 
closest  relation  with  the  state,  and  the 
highest  spiritual  dignities  were  held  bv 
Englishmen  of  noble  family.    The  ohuren 
after  the  Conquest  (1066)  was  brought  into 
closer  connection  with  the  Court  of  Borne, 
and  many  foreign   ecclesiastics   received 
appointments  in  it ;  but  in  1076,  William  I. 
successfullv  withstood  the  claim  of  Pope 
Hildebrand  to  hold  England  as  a  fief  of  the 
Papacy,  and  by  a  series   of  ordinances 
estikblished  the  royal  supremacy  over  ihe 
church,  separating  between  and  defining 
the  respective  functions  of  the  civil  and 
ecclesiastical  jurisdictions.  This  separation 
was   afterwards   more   fully   defined   by 
Henry  II.  (1164)  in  the  Constitutions  of 
Clarendon  (see  title  Clarendon,  Consti- 
Ti'TiONS  of).    In  the  reigns  of  John  and 
Henry  III.,  the  papal  supremacy  was  re- 
stored, but  in  the  reign  of  Edward  I.  that 
of  the  king  was  restored,  and  during  that 
reign  and  the  subsequent  reigns  was  con- 
solidated by  a  series  of  statutes  calculated 
to  check  the  aggressions  of  the  Papacy,  the 
principal  of  these  statutes  being, — 
(1 .)  De  At/poriaixs  Religioeorum  (35  Edw. 
I.X  to  forbid  ''alien  priors"  as- 
sessing   taxes    or    withdrawing 
money  on  that  head  out  of  Eng- 
land; 
(2.)  Statute  of  Trwiwn  (25  Edw.  lU.), 
to  forbid  nominations  by  Uie  Pope 
to  English  livings ; 
(3.)  Siaivle  ^Prxmunire  (16  Bic.  II.  c.  5), 
to  forbid  appeals  to  the  Court  of 
Borne,  or  executing  in  England 
the  process  of  that  Court. 
In  the  reign  of  Henry  IV.  the  rise  of  the 
Lollards  tended  to  weaken  the  connection 
of  the  English  church  with  tlie  state ;  but 
that  body  and  the  Wycliffites,  their  succes- 
sors, failed  to  establish  a  national  character, 
and  partly  by  the  force  of  persecution  (Stat 
de  Uxretieo  Comburendo,  2  Hen.  4,  c  15), 
and  partly  by  the  loyalty  of  the  people  to 
the  Crown,  was  effectively  subordmated  as 
a  religious  system 

In  the  reign  of  Henry  VIII.  the  "  Be- 
formation  Parliament "  (1529-1536),  where- 
by the  English  church  was  finally  and  for 
ever  freed  from  any  control  on  the  part  of 
the  papaov,  the  royal  supremacy  was  re- 
formulated and  re-established,  and  (among 
other  things  tending  to  establiidi  ana  main- 
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tain  that  eupreroacy)  bishops  and  arch- 
bishops were  to  be  nominated  by  conge 
d'elire  in  the  manner  still  in  use  {see  title 
Ck)NaE  d'Elire).  Subsequently,  the  lesser 
monasteries  (1536-37)  and  also  tlie  larger 
monasteries  (1540)  were  disFolved.  and 
thereby  tlie  legal  and  politioiil  revolution 
in  the  oonstiUition  of  the  churcli  was 
accentuated  and  rendered  permanent. 

The  subsequent  ohangeshavebeen  merely 
religious,  i.e.,  in  matters  of  doctrine ;  but  at 
the  present  day,  although  the  church  is 
still  united  with  the  state,  yet  Dissent  has 
a  substantive  existence,  and  is  not  a  system 
existing  by  toleration  merely. 
See  title  Noncx>nfobiii8T8. 

CHTIBGH  DISCIFLnn  ACT.  This  is  the 
stat.  3  &  4  Vict.  c.  86  (Jenkins  v.  Cook, 
1  P.  Div.  80) :  it  seems  to  be  doubtful  how 
far  it  is  affected  by  the  Public  Worsliip 
Regulation  Act,  1874  (37  &  38  Vict.  c.55). 
see  Reg.  v.  Bishop  of  Oxford,  4  Q.  B.  Div. 
245 ;  and  on  app.  4  Q.  B.  Div.  525. 

See  title  Public  Worship  Rbqulatk^n 
Act. 

CHTTBCE-BATEB.  These  were  abol- 
ished as  a  compulsory  assessment  by  the 
stat  31  &  32  Vict  c.  109,  and  the  payment 
of  these  or  of  any  analogous  assessment  to 
be  collected  instead  of  tliem  was  made 
voluntary.  The  assessment  while  it  existed 
was  made  in  a  vestry  meeting ;  it  fell  gene- 
rally upon  all  such  property  as  was  rateable 
to  the  poor-rate;  it  went  to  support  the 
temporal  necessities  of  the  church.  The 
Act  expressly  preserves  the  compulsory 
payment  of  church  rates  when  and  so  long 
as  the  rates  are  a  security  for  money  bor- 
rowed ;  also,  where  they  are  in  extinguish- 
ment or  in  abolition  of  tithes  or  like 
charges  on  propt  rty  within  the  parish. 

CHUBCHWASDXire.  These,  although 
laymen,  are  a  species  of  ecclesiastical 
ofiicers,  being  sworn  in  by  the  archdeacon 
or  bishop  of  the  diocese.  They  are  en- 
trusted generally  with  seeing  to  the  repairs, 
management,  and  good  order  of  the  church, 
and  to  decency  of  conduct  therein.  They 
are  a  body  corporate,  and  may  as  such  be 
sued  for  the  goods  of  the  church,  and  are 
answerable  to  their  buccessors  in  office. 
Usually,  the  parishioners  elect  one,  and 
the  parson  the  other  cliurch warden,  the 
customary  number  being  two.  In  virtue 
of  their  appointment,  diurchwardeus  are 
overseers  of  the  poor. 
See  title  Poor. 

CHU&CHYARD.  Is  the  freehold  of  the 
parson  or  rector;  but  by  the  statute  Ne 
Tfrosiemat  Arhores,  he  may  not  commit 
waste  therein.  Gifts  to  maintain  a  tomb- 
stone in  a  churchyard  are  void,  and,  sembU, 
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because  they  benefit  no  one  {RieJeard  v.  Rdfh 
son,  31  Beav.  244) ;  secus,  for  maintaining 
tablets  in  a  church,  because,  semhle,  they 
benefit  all  right-minded  churchgoing  people 
{Hoare  v.  O^xtrwi,  L  R.  1  Eq.  585). 
See  Charitable  Uses. 

CHUSLE.  Among  the  Anglo-Saxons  a 
tenant  at  will  of  free  condition,  nvho  held 
land  from  the  thanes  on  condition  of  rent 
or  serviciS.  They  were  of  two  sorts;  (1.), 
one  who  hired  the  lord's  outland  or  tcne- 
mentary  land,  as  our  farmers  do  now ;  (2.X 
the  other,  who  tilled  and  manured  the  in- 
land or  demesnes  (yielding  work  and  not 
rent),  and  were  thence  calle<]  his  sock  men 
or  plouglimen.  Bpelman  on  Feuds;  Cowcl. 
See  title  Geobl. 

CIKQTIE  POETS.  Five  important  havens, 
formerly  esteemed  the  most  important  in 
the  kingdom.  They  were  Dover,  Band- 
wich,  Romney,  Hh stings,  and  Hythe ; 
Winohelsea  and  Rye  have  since  been 
added  to  the  number.  They  have  similar 
franchises  in  mnny  respects  with  tiie  coun- 
ties Palatine,  and  particularly  had  an  exclu- 
sive jurisdiction  (before  the  mnyor  jurats  of 
the  ports),  in  which  the  king's  ordinary  writ 
did  not  run.  These  ports  have  a  governor 
called  the  Lord  Warden  of  the  Cinque 
Ports,  who  has  the  authority  of  an  admiral 
amongst  them,  and  used  to  send  out  writs 
in  his  ovm  nume.  But  the  king's  writ  now 
runs  to,  and  is  executed  in,  these  ports  in 
like  manner  as  in  other  pails  of  the  king- 
dom (see  C.  L.  P.  Act,  1852,  s.  122). 

GIECUITB.  These  are  the  routes  taken 
by  the  seveml  judges  in  holding  the 
assizes.  The  judges  appear  to  have  gone 
circuit  for  the  first  time  towards  the  end  of 
Henry  I.'s  reign.  lu  more  recent  times 
the  sUt.  3  &  4  Will.  4,  c.  71,  regulated  the 
appointment  of  convenient  places  for  hold- 
ing the  assizes ;  and  the  stat  26  &  27  Vict, 
c.  122,  enabled  the  Queen  in  Council  to 
alter  the  circuits.  Until  the  year  1876 
there  were  eight  circuits  in  England  and 
Wales,  viz..  Home,  Norfolk,  Midland, 
Northern,  Oxford,  Western,  South  Wales, 
and  North  Wales;  however,  in  the  last- 
mentioned  year,  some  important  changes 
were  effected,  and  the  circuits  as  now 
arranged  are  seven  in  number,  namely. 
Northern,  North-Eastern,  Midland,  South- 
Eastern,  Oxford,  Western,  and  North  and 
South  Wales,  the  Home  Circuit  being  (as 
such)  abolished ;  and  tlie  assizes  are  lield 
four  times  a  year,  special  provisions  being 
made  by  the  Winter  Assizes  Acts  (1876, 
1877)  for  the  grouping  of  counties  for 
criminal  business. 

CntCXOTY  OF  ACTIOK.     Is  where  a 
party  to  an  action,  by  an  indirect  and  cir- 
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cuituons  course  of  legal  prooeeding,  makes 
two  or  more  actions  necessary,  in  order  to 
obtain  that  justice  between  all  the  parties 
concerned  in  the  transaction,  which  by  a 
more  direct  course  might  have  been  gained 
in  a  single  action.  As  in  an  action  on  a 
contract,  in  which  the  defendant,  instead  of 
giving  in  evidence  a  breach  of  the  war- 
ranty in  mitigation  of  damages,  allows  the 
plaintiff  to  recover  the  full  amount  of  the 
oontract  in  the  first  action,  and  then  sub- 
sequently commences  against  him  a  cross 
action  to  regain  the  amount  to  which  the 
consideration  had  failed.  Formerly  indeed, 
be  was  compelled  to  bring  a  cross  action, 
and  had  no  other  remedy,  but  more  re- 
cently *'the  cases  have  estublislied  that 
the  breach  of  the  warranty  may  be  given 
in  evidence  io  mitigation  of  damages,  on 
the  principle  it  should  seem,  of  avoiding 
eircuitv  of  action."  {Per  Tenterden,  C.J., 
2  B.  A;  Ad.  4<)2).  The  desire  to  avoid 
circuity  of  action  was  one  of  the  principal 
reasons  that  led  the  Court  of  Chancery  to 
assume  concurrent  jurisdiction  (6.^.,  in 
fraud,  &c.)  with  the  Courts  of  Common 
Law;  and  this  reason  is  acted  upon  in 
numerous  instances  under  the  Judicature 
Acts. 

CIBCIFLAS  KOTES.  These  are  similar 
instruments  to  Letters  of  Credit  They 
are  drawn  by  bankers  in  this  country  upon 
their  foreign  correspondents  in  favour  of 
persons  travelling  abroad.  The  correspon- 
dents must  be  satisfied  of  the  identity  of 
the  applicant  before  payment ;  and  the 
requisite  proof  of  such  identity  is  usually 
furnished,  upon  the  applicant's  producing 
a  letter  with  his  signature,  by  a  comparison 
of  the  signatures. 

CIBCinCfiPECTE  AOATIS.  The  title  of 
the  Stat.  13  £dw.  1,  regulating  the  juiis- 
diction  of  the  temporal  and  ecclesiastical 
Courts.  The  date  usually  assigned  to  this 
statute  is  1285;  but  thero  seems  to  be 
reason  to  believe  that  it  was  not  in  exist- 
ence at  that  period.  It  was,  however,  cited 
as  early  as  19  £dw.  3.  It  originaliy  was 
not  a  statute,  but  a  writ  supposed  to  have 
been  issued  in  pursaance  of  the  statute 
called  ArticuU  Cleri  {tee  that  title),  of 
which,  in  the  form  in  which  it  is  printed 
both  in  the  authentic  and  ordinary  edition 
of  the  statutes,  it  is  a  repetition  and 
abridgement.  It  was  probably  a  writ  of 
mandate,  framed  for  the  purpose  of  being 
issued  by  the  king  to  his  judges  on  behalf 
of  the  Spiritual  Courts,  in  or  after  1315, 
and  embodying  what  were  then  supposed 
to  be  the  legitimate  objects  of  the  juris- 
diction of  those  latter  Courts.  Its  authority 
as  a  statute,  is,  however,  no  longer  ques- 
tioned.   12  Ad.  &  £1.  315. 


CntCnXSTAimAL  evidence.  That 
evidence  wliich  may  be  afforded  by  parti- 
cular circumstances.  It  is  called  circum- 
stantial evidence  in  contradistinction  to 
that  species  of  evidence  which  is  of  a  more 
p<^tive  and  unequivocal  nature.  Whence 
the  lattf'r  is  sometimes  called  direct  evi- 
dence, and  in  that  case  circumstantial  is 
designated  indirect.  Sometimes  also,  it  is 
called  the  doctrine  of  presumptions;  be- 
cause when  the  fact  itself  cannot  be  proved 
it  may  be  presumed,  by  the  proof  of  such 
circumstances  as  either  necessarily  or 
usually  attend  such  facts,  being  in  the 
former  case  conclusive,  and  in  the  latter 
more  or  less  cogent  only. 

See  titles  Diascrr  Evidence;  Pbebumf- 
TioNs  IN  Criminal  Law. 

CntCTTlCSTAirnBTrCI,  TALES  DE.  Lite- 
rally, like  persons  out  of  those  present  or 
standing  by.  This  uhrase  is  applied  to  the 
making  up  ihe  number  of  persons  on  a  jury, 
by  taking  some  of  the  casual  bystanders, 
who  happen  to  be  qualified  for  serving  on 
a  jury.  This  takes  place  when  the  jurors 
who  are  empanelled,  from  some  cause  or 
other,  do  not  appear  or,  if  appearing,  are 
challenged  by  either  party,  and  so  disqua- 
lified. 

See  title  Challenge  of  Jubors. 

CITATIOK.  The  process  used  in  the 
Ecclesiastical  Courts  and  Court  of  Probate 
and  Divorce;  to  call  the  party— defendant 
or  respjndent,  before  them.  It  is  analogous 
to  the  writ  of  sunmions  at  Common  Law. 

CTTATIOVS,  LAW  OF :  See  tiUe  Law  of 
Citations. 

CITY.  In  this  country  is  a  town  which 
is  or  which  hath  been  the  see  of  a  bishop ; 
and  yet  there  seems  to  be  no  necessary 
connection  between  a  city  and  a  see  (1 
Steph.  Black.  130).  Other  towns  are  called 
boroughs,  and  may  or  may  not  send 
members  to  Parliament. 

CITT  OF  LONDON.  This  city  is  tlie 
capital  of  the  Empire.  It  constitutes  no 
part  of  the  county  of  Middlesex,  although 
locally  situate  therein ;  whence  ^e  Middle- 
sex Registry  Act  does  not  apply  to  lands 
within  the  city.  Also,  the  niH  prim 
sittings  of  the  High  Court  for  London  are 
held  at  the  Guildhall,  i  0.,  City  Hall,  and 
not  (as  for  Middlesex)  at  Westminster. 
The  city  has  in  addition  its  own  peculiar 
court,  viz.,  the  Lord  Mayor's  Court,  which, 
however,  now  occupies  the  position  of  an 
inferior  Court,  in  this  respect  differing  from 
the  Chancerv  Court  of  I^ncaster.  And  it 
has  also  a  Sheriff's  Court,  now  called  the 
City  of  London  Court,  which  is  comprised 
within  the  County  Courts  Act,  1867  (30  & 
31  Vict.  c.  142).    The  city  enjoys  certain 
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exceptional  privileges  and  customs,  and 
more  particalarly  the  freemen  of  the  city 
and  their  wives  and  families ;  also,  the  very 
speedy  and  efficacious  remedy  called  Fo- 
reign Attachment,  whereby  moneys  belong- 
ing to  the  alleged  debtor  may  be  seized  or 
attached  and  (in  effect)  impounded  before 
judgment  in  the  action. 

OITT  OF  LOHDOK  COUBT :  See  title 
City  op  London. 

uiviii  DEATH.  If  a  man  entered  into  a 
monastery,  or  abjured  the  realm,  he  was 
formerly,  and  if  he  is  outlawed  for  treason 
or  felony  or  other  cause,  he  still  is,  dead  in 
law,  and  therefore  if  an  estate  be  granted 
to  any  one  for  his  life  generally,  it  would 
determine  by  such  civil  death.  For  which 
reason  in  conveyances  the  grant  is  usually 
made  **for  tlie  term  of  a  man*s  natural 
life,"  which  can  only  determine  by  his 
natural  death.  (3  Inst.  213;  3  P.  Wms. 
87,  n.  (B) ;  2  Rep.  48  b.). 

CIVIL  LAW.  In  its  geuenil  signification 
it  is  the  established  law  of  every  particular 
nation,  commonwealth,  or  city,  and  is  the 
same  with  that  which  is  called  Municipal 
Law.  In  its  particular  signification,  how- 
ever, it  usually  means  the  Roman  Law,  as 
comprised  in  the  Institutes,  Code,  and 
Digest  of  the  Emperor  Justinian. 

OIVIL  LIST,  VETTLSMKST  OF.  Prior 
to  the  Revolution  of  1688,  it  was  customary 
to  grant  to  the  king  at  the  commencement 
of  each  reign  the  ordinary  revenues  of  the 
Grown  (see  title  Taxation,  Histobt  op^, 
without  imposing  any  limitation  upon  his 
personal  expenditure.  These  revenues  were 
estimated  in  times  of  peace  to  bo  sufilcient 
for  the  support  of  his  majesty's  person 
and  household,  and  for  the  maintenance  of 
his  civil  and  military  government ;  for  all 
extraordinary  occasions,  such  as  times  of 
war,  grants  of  extraordinary  supplies  were 
made  to  him.  In  the  reign  of  Charles  II. 
the  principle  of  appropriating  the  supplies 
to  the  specific  services  had  been  formally 
established,  and  such  appropriation  was  in 
&ot  made  the  condition,  or  one  of  the  con- 
ditions, upon  which  the  same  was  granted ; 
bat  notwithstanding  that  such  was  the 
recognised  principle  or  condition  of  the 
grant,  it  is  certain  that  Charles  II.  mis^ 
applied  towards  Ids  own  private  pleasures 
a  large  amount  of  these  supplies. 

Accordingly,  upon  the  accession  of  Wil- 
liam and  Mary,  Parliament  provided  sepa- 
rately for  the  king's  civil  list  a  sum  of 
£700,000,  derived  in  part  from  the  here- 
ditary revenues  of  the  Crown,  and  partly 
from  the  excise  duties,  and  voted  in  addi- 
tion the  sum  of  £500,000  for  the  other  ex- 
penses of  government  not  included  in  the 


CIVIL  LIST,  SECTLSXXIIT  OF—contd. 
civil  list.    At  this  period  the  civil  list  em- 
braced not  only  the  support  of  the  king's 
person  and  dignity,  but  also  the  salaries  of 
civil  officers  and  pensions. 

In  this  condition  the  civil  list  remained 
during  the  reigns  of  Anne,  George  I., 
and  Ueorge  II. ;  but  on  the  accession  of 
George  III.  that  king  gave  up  the  here- 
ditary revenues  of  the  Crown  in  England 
altogether,  in  consideration  of  a  civil  list 
of  £800,000  a  year.  He  still  retained, 
however,  the  hereditary  revenues  of  the 
Crown  in  Scotland,  the  Duchies  of  Cornwall 
and  Lancaster,  the  Irish  civil  List,  and 
various  other  sources  of  revenue,  amounting 
not  unfrequently  to  the  annual  sum  of 
£4,700,000  odd.  But  notwithstanding  this 
vast  income,  George  III.  was  always  in 
debt,  through  the  great  multiplication  of 
pensions  and  sinecure  places,  these  being 
the  means  which  that  prince  adopted  wi£ 
a  view  to  increasing  the  influence  of  the 
Crown. 

In  view  of  these  abuses,  Mr.  Burke  in 
1780  proposed  his  scheme  of  **  economic 
reform;'*  and  in  1782,  the  Rockingham 
Civil  List  Act  was  Pf^ssed,  in  virtue  of 
which  many  useless  offices  were  abolished, 
the  pension  list  was  diminished,  and  the 
civil  litit  expenditure  was  divided  under 
eight  heads.  But  the  civil  list  was  still 
Buffered  to  comprise  (in  addition  to  the 
support  of  the  king's  person  and  dignity) 
the  expenses  of  the  civil  government ;  viz. 
the  salaries  of  judges,  £c.,  annuities  to 
members  of  the  royal  family,  salaries  in  the 
diplomatic  service,  and  numerous  public 
pensions. 

During  the  reigns  of  George  III.  and 
George  lY.  various  of  these  latter  items  of 
expenditure  reused  to  be  chargeable  on  the 
civil  list :  and  upon  the  accession  of  Wil- 
liam IV.,  the  civil  list  was  still  further 
relieved,  and  in  particular,  from  judicial 
salaries,  pensions,  and  diplomatic  service 
salaries,  and  at  the  same  time  that  king 
surrendered  all  the  hereditary  revenues  of 
the  Crown.  Upon  the  accession  of  Queen 
Victoria,  the  C]X)wn  was  finally  restricted 
to  a  definite  annuity  of  £385,000  for  the 
support  of  the  person  and  dignity  of  the 
sovereign,  and  Her  Majesty  was  empowered 
to  grant  pensions  annually  to  the  extent  of 
£1200. 

The  Crown  still  retains  the  revenues  of 
the  Duchies  of  Cornwall  and  Lancaster, 
those  of  the  latter  being  the  property  of 
the  reigning  sovereign,  and  those  of  the 
former  the  property  of  the  Prince  of  Wales 
as  Duke  of  Cornwall ;  and  the  Crown  poa- 
sesses  the  capacity  to  acquire  and  also  to 
dispose  of  other  private  property,  under  the 
Act  of  39  &  40  Geo.  8,  c.  88,  and  has  ac- 
quired further  facilities  for  these  purposes 
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OIYIL  LI0T,  BXITLEMXIIT  OT—conid. 
by  the  Grown  Private  Estates  Act,  1878 
(36  &  87  Vict.  0.  61). 

CIVIL  BIDS.  The  legal  business  of  the 
assizes  is  arranged  aiMX)iding  to  the  natural 
diyision  of  such  cases  as  are  merely  civil, 
in  which  the  disputes  of  subjects  (citizens) 
as  to  property  are  decided,  and  those  of  a 
criminal  nature,  when  men  are  charged 
with  offences  against  the  welfiu«  of  society 
at  large.  In  the  oounty-hall  or  court  in 
which  the  trials  take  place,  it  is  very  usual 
for  one  side  or  portion  of  the  building  to  be 
appropriated  to  the  hearing  of  cases  of  the 
former  character,  and  the  other  side  or 
portion  to  the  hearing  of  those  of  the  latter 
character.  And  hence  the  phrase  has  be- 
come common  that  the  judge  is  either  sit- 
ting **  on  the  civil  side "  or  **  on  the  cri- 
minal side,"  meaning  thereby  that  he  is 
either  presiding  at  Nisi  Prius  or  trying  a 
prisoner,  as  the  case  may  be.  It  is  now 
customary  for  two  judges  to  attend  cirouit 
together,  and  then  one  of  them  sits  on  the 
**  civil,"  the  other  on  the  **  criminal  side." 

CIYIII8  OBLIOATIO.    See  title  Natu- 

BALIS  OdLIOATIO. 

CIYILI8  P08SE8SI0.  /9ee  title  Pobsbsbio 
GrviLTS. 

OIVniTER.  In  a  man's  civil  character 
or  position,  or  by  civil,  in  opposition  to 
criminal,  process ;  as  *'  sheriffs  who  execute 
process  at  their  peril  are  answerable  eivi- 
lUer  for  what  they  do  upon  it,**  or  **  a  man 
may,  without  his  own  fault,  be  possessed 
of  a  horse  which  has  been  stolen,  but 
nevertheless  ho  is  answerable  cfvUiter  to 
the  true  owner  of  it.**  (1  B.  &  P.  409,  per 
Rooke,  J.). 

CLAIM.  Was  a  mode  of  instituting 
certain  (chiefly  administrative)  proceed- 
ings in  the  CJourt  of  Ghanoerv,  wi^out 
filing  a  bill.  It  was  abolished  after  the 
14  th  of  February,  1860.  A  summons  now 
effects  the  same  object  substantially. 

CLADC,  COATIHUAL.  When  a  man 
was  entitled  to  enter  into  any  lands  or  tene- 
ments of  which  another  was  seised  in  fee 
or  in  tail,  and  he  who  was  so  entitled  matle 
continual  claim  to  the  lands  or  tenements 
before  he  who  was  so  seised,  died  seised 
thereof;  then  even  in  the  event  of  such 
person  dying  seised  of  tlie  same,  and  the 
lands  or  tenements  descending  to  his  heir, 
might  he  who  made  such  continual  claim, 
or  his  heir,  have  entered  into  the  lands  or 
tenements  so  descended  by  virtue  of  his 
having  made  such  continual  claim.  6o 
if  a  man  were  disseised,  and  the  disseisee 
made  continual  claim  to  the  tenements 
in  the  life  of  the  disseisor,  and  the  disst-iaor 
died  seised  iu  fee,  and  the  land  descended 
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to  his  heir,  yet  notwithstanding  its  having 
so  descended,  the  disseisee  might  have  en- 
tered upon  the  possession  of  the  heir,  by 
virtue  of  such  continual  claim.  Such  a 
claim  must  always  have  been  made  within 
a  year  and  a  day  before  the  death  of  the 
person  holding  the  land,  and  as  the  claim- 
ant could  not  know  when  such  death  would 
tiike  place,  he  was  therefore  obliged  con- 
tinually to  be  making  such  claim :  t.e.,  at 
the  expiration  of  every  year  and  a  day,  in 
order  mat  he  might  be  sure  of  his  claim 
being  made  within  a  year  and  a  day  of  the 
tenant's  death,  and  hence  it  was  termed 
eonHnual  claim  (Litt.  414).  But  no  such 
continual  claim  is  of  any  utility  at  the 
present  day  to  preserve  a  right  or  entry,  or 
distress,  or  action,  8  &  4  Will  4,  c.  27,  s.  1 1. 

GLAIX,    8TATE1CEHT    OF:    See  title 
Statement  of  Claim. 

CLABEHDON,  COKSTITITTIONS  OF.  In 
the  reign  of  Henry  II.,  a.d.  1164,  Black- 
stone  states  that  there  are  four  things 
which  peculiarly  merit  the  attention  of  tho 
legal  antiquarian,  one  of  which  is  the  eon- 
tiitutions  of  the  parliament  at  Clarendon, 
whereby  the  king  checked  the  power  of 
the  pope  and  his  clergy,  and  narrowed  the 
exemptions  they  claimed  from  the  secular 
jurisdiction.  These  O)nstitutions  enacted 
in  substance  that  the  king's  Courts  should 
try  all  contested  rights  of  advowson  and 
presentation ;  ecclesiastics  should  obey  the 
king's  summons;  appeals  from  the  areh- 
, bishop  should  be  to  the  king  alone;  all 
disputes  regarding  lands  between  eccle- 
siastics and  laymen  should  be  tried  by  the 
king's  justices ;  all  pleas  of  debt,  notwith- 
standing the  same  may  be  affected  with  a 
trust,  should  be  determined  in  the  king's 
Courts,  with  other  provisions  of  a  similar 
character. 

CLASS,  GIFT  TO.  Gifts  to  a  class  do 
not  lapse  like  gifts  to  an  individual,  if  any 
member  or  members  of  the  class  survive 
the  death  of  the  testator ;  also  usually  the 
class  is  ascertained  at  the  testator's  death, 
but  it  may  (upon  the  actual  words  used) 
be  liable  to  increase  or  diminution  after 
the  death ;  and  it  may  even  be  ascertained 
during  his  lifetime. 
See  title  Lapse. 

CLAVSUX  FBSOIT  Qie  broke  the  do$e). 
Every  unwarrantable  entry  on  another's 
soil  the  law  entitles  a  trespass  by  bredking 
his  do8e.  The  words  of  the  writ  of  trespass 
command  the  defendant  to  shew  cause, 
quare  clauswn  querentis /regit. 
See  title  Trespass. 

CLSAKAKCE.  The  master  of  a  vessel, 
ready  to  commence  its  voyage,  obtains  the 
necessary  clearance  (or  irannre}  from  the 
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customs  officer  or  other  the  proper  autho- 
rity of  the  port  of  departure.  A  clearance 
is  usually  granted  upon  the  mastei's  de- 
claring the  nationality  of  the  vessel,  and 
producing  certificates  of  competency,  and 
paying  the  port  dues.  Pulting  off  without 
a  clearance  subjects  the  cargo  to  forfeiture, 
and  the  guilty  persons  to  other  penalties 
(16  &  17  Vict  c.  107). 

CLEBOT :  See  title  Convocation. 

CLEBOT,  BENEFIT  OF,  or  privilege  of 
clergy,  formerly  signified  certain  privileges 
or  exemptions  which  the  clergy  alone  en- 
joyed.  It  had  its  origin  from  the  pious 
regard  paid  by  Christian  princes  to  the 
church  m  its  infant  state.  The  exemp- 
tions which  were  granted  to  the  church 
were  principally  of  two  kinds: — (1.)  Ex- 
emption of  places  consecrated  to  religious 
duties  from  criminal  arrests,  which  was  the 
foundation  of  sanctuaries ;  (2.)  Exemption 
of  the  persons  of  clerg>'men  from  criminal 
process  before  the  secular  judge  in  a  few 
particular  cases,  which  was  the  true  original 
meaning  of  the  phrase  •*  benefit  of  clergy." 
In  England,  however,  a  total  exemption  of 
the  clergy  from  secular  jurisdiction  could 
never  be  thoroughly  effected,  though  often 
endeavoured  by  the  clergy ;  and  tlierefore, 
though  the  ancient  benefit  of  clergy  was  in 
some  capital  cases,  yet  it  was  npt  univer- 
sally allowed.  And  ia  some  particular 
Oiiscs,  the  use  was  for  the  bishop  or  ordinary 
to  demand  the  clerks  to  be  remitted  out  of 
the  kiug*s  Courts  as  soon  as  they  were  in- 
dicted ;  concerning  the  allowance  of  which 
demand  tliere  was  for  many  years  great  un- 
certainty, till  at  length  it  was  finally  settled 
in  tlie  reign  of  Henry  VI.,  that  the  prisoner 
should  firet  bo  arraigned,  and  might  tlien 
claim  his  benefit  of  clergy  by  way  of  de- 
clinatory plea ;  or  after  conviction  by  way 
of  arresting  judgment  But  afterwards  other 
persons  were  placed  upon  tlie  same  footing 
with  the  clergy  with  respect  to  this  privilege. 
It  was  formerly  required  that  those  who 
claimed  benefit  of  clergy  should  be  able  to 
read ;  but  by  5  Ann.  c.  5,  it  was  enacted 
that  the  benefit  of  clergy  should  be  granted 
to  all  those  who  were  entitled  to  ask  it, 
without  requiring  them  to  read  by  way  of 
conditional  merit,  hence  persons  convicted 
of  manslaughters,  bigamies,  and  simple  or 
ffrand  larcenies,  &c.,  were  asked  what  they 
had  to  say  why  judgment  of  death  should 
not  be  pronounced  upon  them;  and  they 
were  then  told  to  kneel  down  and  pray  the 
benefit  of  the  statute.  The  abuses  attend- 
ing the  privilege  grew  very  many,  and  a 
better  code  of  criminal  law  and  procedure 
in  later  days  tacitly  supplanted  the  plea, 
which  was  ultimately  abolished  altogether 
by  the  stat  7  &  8  Geo.  4,  c.  28,  s,  G. 


CLEBOYICEir.  These,  who  are  other- 
wise called  clerks  in  holy  orders,  enjoy  cer- 
tain privileges,  and  are  subject  to  certain 
disabilities  in  law.  Thus,  on  the  one 
hand,  tliey  are  exempt  from  serving  on 
juries  (6  Geo.  4,  c.  50),  and  they  are  pro- 
tected from  all  obstructions  in  the  dis- 
charge of  their  duty  (24  &  25  Vict,  c.  100, 
s.  36);  while,  on  the  other  hand,  they 
cannot  be  members  of  the  House  of  Com- 
mons, and  labour  under  a  general  disability 
as  to  trade ;  but  they  may  be  owners  of 
shares  in  a  company  (Lewis  v.  Bright^  4 
EL  &  Bl.  917).  Their  professional  and 
private  conduct  is  more  severely  judged  of 
than  is  that  of  private  individufds  in 
general,  the  entire  c)ody  of  the  Canon  Law 
being  binding  upon  them. 

See  titles  Ganoii  Law  ;  Contogation. 

CLEBX  OF  THE  ABBAIOKS.  The  offi- 
cial who  addresses  the  prisoner  upon  his 
arraignment  is  so  called.  He  requires  him 
to  hold  up  his  hand  in  answer  to  his  name, 
then  reads  the  indictment  to  him,  and  asks 
him  to  say  whether  he  is  guilty  or  not 
guilty  of  the  crime  whereof  he  stands  in- 
dicted. 

CLEBK  OF  THE  ASSIZE.  A  clerk 
whose  duty  it  was  to  record  all  things 
judicially  done  by  the  justices  of  assize  in 
their  circuits  (Cromp.  Juris.  227 ;  Cunning- 
ham) ;  abolished  by  7  WiU.  4  &  1  Vict  c.  SO. 

CLEBX  OF  CEHTBAL  OFFICE.    The 

clerks  of  the  central  office  of  the  Supreme 
Court  of  Judicature  Act  are  classified  as 
principal  clerks,  first  class  clerks,  second 
class  clerks,  and  copying  clerks. 

See  title  Central  Officb  (Scpremb 
Court). 

CLEBK  OF  THE  GHAKCEBY.  iS^  title 
Chief  Clerk. 

CLEBK  OF  TEE  COIOCONS.  An  officer 
whose  duty  it  is  to  attend  to  matters  con- 
nected with  the  business  of  the  House  of 
Commons.  He  is  assiiited  by  two  **  clerks 
assistant,**  who  sit  ut  the  table  with  him ; 
he  signs  orders  of  the  House,  indorses 
bills,  reads  anything  required  to  be  read, 
and  makes  short  minutes  of  the  business 
transacted  known  as  the  '*  Votes  and  Pro- 
ceedings." He  holds  his  office  for  life 
under  the  Crown,  and  is  appointed  by 
letters  patent. 

CLEBX  OF  THE  CBOWV.  Tliis  is  an 
officer  of  the  Court  of  Chancery,  appointed 
under  the  Royal  Sign  Manual.  He  per- 
forms the  duties  of  the  Clerk  of  the 
Hanaper;  his  office  is  lontinued  by  tlie 
Great  Seal  (Offices)  Act,  1874  (37  &  88 
Vict.  c.  81),  which  also  regulates  the  fees  to 
be  taken  in  the  office.  His  duties  are  not 
confined  to  the  Court  of  Chancery,  but 
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follow  the  Lord  Ghanoellor  even  to  Parlia- 
ment. Thus,  upon  the  meeting  of  a  new 
Parliament,  the  Clerk  of  the  Grown  in 
Chancery  delivers  to  the  Clerk  of  the  Houae 
of  Commons  a  list  of  the  names  of  members 
retamed  to  serve  in  the  Parliament,  after 
which  the  Commons  go  up  to  the  House  of 
Lords,  and  the  Lord  Chancellor  addresses 
them  generally  upon  the  object  and  pur- 
poses of  their  being  summone<l  to  Parlia- 
ment The  Clerk  of  the  Crown  also 
certifies  in  like  manner  the  election  of 
representative  peers  for  Scotland  and  Ire- 
laud.  Moreover,  all  warrants  to  issue  new 
writs  are  directed  to  him ;  and  he  reads  all 
the  titles  of  bills  at  the  time  the  roval 
assent  is  signified  to  them  by  commission 
(See  May's  Pari.  Prao.  7th  ed.,  pp.  185, 
187-8,  G30,  and  529 J. 

OLBRK  OF  THE  HAHAFSR,  or  HAVFES. 

An  officer  of  the  Court  of  Chancery,  whose 
duty  it  was  to  receive  all  the  money  due  to 
the  king  for  the  seals  of  charters,  patents, 
commissions,  and  writs ;  and  also  fees  due 
to  the  officers  for  enrolling  and  examining 
the  same.    Cowel. 

CUESK  OF  TEE  HOTTBE  OF  00MX0F8. 

An  officer  appointed  by  the  Crown,  whose 
duty  it  is  to  make  a  record  of  the  proceed- 
ings of  the  House,  which  be  or  his  deputies 
enter  upon  tlie  journals,  to  receive  and 
preserve  the  petitions  presented  to  the 
House,  and  generally  to  assist  the  Sptaker 
in  the  details  of  his  duties.  He  is  usually 
a  barrister-at-law.  Sioiilar  officers  are 
employed  in  the  House  of  Lords.  By  the 
33  Qeo.  3,  cl  13,  the  clerk  of  Parliament  is 
directed  to  indorse  on  every  Act,  imme- 
diately after  the  title  thereof,  the  day, 
month,  and  year  when  the  same  shall  have 
passed,  and  shall  have  received  the  royal 
assent ;  and  such  indorsement  shall  be  taken 
to  be  part  of  the  Act,  and  shall  be  the  date 
of  its  ooounencement,  where  no  other  com- 
mencement shall  have  been  provided  by  the 
Act 

CLERK  OF  THE  PABLIAXEirT  B0LI8. 
An  officer  in  the  High  Court  of  Parlia- 
ment, who  records  all  things  done  therein, 
and  engrosses  them  fairly  on  parchment 
rolls,  for  their  better  preservation  to  pos- 
terity. There  is  one  of  these  officers  to 
each  House  of  Parliament    Cowel. 

Bee  also  title  Clibk  of  thi  Housb  of 
Commons. 

-CLEBK  OF  THE  FAELIAXEHTS.     An 

officer  of  the  House  of  Lords,  whose  duties 
are  sinular  to  those  of  the  chief  clerk  of 
the  House  of  Commons. 

8ee  title  Cliiuc   of  thb  House  of 
Commons. 


GLEBE  OF  THE  PEACE.  An  officer  be- 
longing to  the  sessions  of  the  peace,  whose 
duty  it  is  to  read  indictments,  to  enrol  the 
Acts,  draw  the  process,  and  perform  various 
other  duties  connected  with  the  adminia- 
tration  of  justice  at  the  sessions. 

CLEEK  OF  THE  FETTT  BAG.  An  offi- 
cer of  the  Court  of  Chancery,  whose  duty 
it  used  to  be  to  record  the  return  of  all 
inquisitions  out  of  every  shire ;  to  make 
out  patents  of  customers,  gangers,  contnil- 
lers,  and  aulnagers;  all  congh  d^^lire  for 
biKhops;  the  summonses  of  the  nobility, 
clercrv.  and  burgesses  to  Parliament,  &c,.— 
33  den.  8,  c.  22 ;  Cowel.  The  office  U 
abolished  on  next  vacancy  (42  &  43  Vict 
c.  78). 

OLEBK  OF  THE  FBIVT  SEAL.  There 
are  four  of  these  officers,  who  attend  the 
lord  privy  seal,  or  in  the  absence  of  the  lord 
rarivy  seal,  the  principal  secretory  of  state. 
Their  duty  is  to  write  and  make  out  all 
things  that  are  sent  bv  warrant  from  the 
signet  to  the  privy  seal,  and  which  are  to 
be  passed  to  the  great  seal;  and  also  to 
make  out  privy  seals  (as  they  are  termed) 
upon  any  special  occasion  of  his  majesty's 
affairs,  as  for  the  loan  of  money  and  such 
like  purposes.    27  Hen.  8,  c  U.    Cowel. 

OLEBK  OF  THE  8I0HET.  An  officer 
whose  duty  it  is  to  attend  on  his  majesty's 
principal  secretary,  who  always  has  the 
custoily  of  the  pnvy  signet,  as  well  for  the 
purpose  of  sealing  his  maji^sty's  private 
letters,  as  also  grants  which  pass  his 
majesty's  hand  by  bill  signed:  there  are 
four  of  these  officers.  27  Hen.  8,  a  U. 
Cowel. 

CLOSE   BOLLS    and    CLOSE    WBIT8. 

Certain  letters  of  the  king  sealed  with  his 
great  seal  and  directed  to  particular  per- 
sons and  for  particular  purposes,  and  not 
being  proper  for  public  inspection,  are 
closed  up  and  scaled  on  the  outside,  and 
are  thence  called  writs  eloae  {UiersB  dausm), 
and  are  recorded  in  the  dote  roUe  in  tlie 
same  manner  as  others  are  in  the  patefd 
roUs  (LiterK  patentee),  or  open  letters. 

CLUBS.  These  are  companies,  but  not 
being  for  profit  are  not  within  the  mean- 
ing of  the  Winding-up  Acts  {In  re  8t. 
Jamee'e  Club,  2  De  G.  M.  &  G.  883).  They 
are  essentially  social,  and  the  exclusion  of 
a  member,  if  not  wanton,  is  without  remedy 
{Hopkineon  t.  Exeter  {Marque»\  L.  R. 
5£q.63> 

COAL  MOTES  BEGULATIOE  ACT.    The 

Act  at  present  in  force  is  the  stat  35  &  36 
Vict.  c.  76,  which  applies  not  onlv  to  coal 
mines,  but  also  to  mmes  of  ittratified  iron- 
stone and  such  like.  The  Act  conteins  very 
many  minute  and  exacting;  regulations,  re- 
lating to  (among  other  thrags)  the  employ- 
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Unued. 
ment  of  women,  yoong  penonfl,  and  children 
above  and  below  groand,  the  maiiitenanoe 
of  two  open  ahaftB  to  every  mine,  inspectors 
and  inspections,  arbitrations  in  disputes,  and 
proper  ventilation  and  management  gene- 
rally. Penalties  are  imposed  upon  persons 
offending  against  the  provisions  of  the  Act, 
not  exo^in^  £20  on  the  owner,  agent,  or 
manager,  and  not  exceeding  £2  on  other 
persons  for  each  offence,  and  (after  notice) 
£1  for  everyday  that  the  offence  continues ; 
also,  imprisonment  for  a  period  not  exceed- 
ing three  months  for  wilful  offences  causing 
danger  to  life  or  limb. 

See  title  ItlxTALLTFKBous  Mines  Bbou- 

LATION  AOTB. 

COASTOtrABDSMZH.  Are  entiUed  to 
salvage,  where  they  render  services  that  are 
beyond  ^e  soope  of  the  duties  imposed 
upon  them  by  law.  The  rate  of  remunera- 
tion in  such  cases  ia  regulated  by  18  &  19 
Vict  c  91,  s.  20. 

See  title  Salvaqi. 

COABTIVO  8EIF8:  See  title  GoAflTiKG 
Tbadb. 

COASTIVO  ISADS.  All  trade  by  sea 
from  any  one  part  of  the  United  Kingdom 
to  any  other  part  thereof.  The  ships 
employed  in  this  trade  are  called  Goasting 
Bliips ;  and  such  ships  are  strictly  confined 
to  the  coasting  trade.    Kay*s  Ship.  119. 

CODIOIL.  A  supplement  to  a  will,  or 
an  adiUtion  made  by  the  testator  and 
annexed  to  the  will,  being  written  for  the 
explanation  or  alteration  of,  or  for  the  pur^ 
pose  of  making  some  addition  to,  or  some 
subtraction  from,  the  dispositions  of  the 
testator  as  contained  in  his  will.  In  the 
Roman  Law,  a  codicil  was  an  informal  will ; 
but  in  English  Law,  the  formalities  of 
execution  and  of  att^tation  are  as  strict 
in  the  case  of  codicils  as  in  that  of  willa. 
See  title  Wjlls. 

COEMPTIO.  Was  a  process  of  convey- 
ance par  aet  et  Ubram,  whereby  a  woman 
was  placed  in  manu  of  the  purchaser  or 
giantee;  and  such  purchaser  or  grantee 
might  either  be  a  stranger  or  the  husband 
of  the  woman ;  and  if  he  was  her  husband, 
then  besides  being  in  manu  she  was  also 
put  in  loco  JUias  to  him.  Coemptio  to  the 
husband  was  said  to  be  matrimonii  eatud ; 
to  a  stranger  it  was  said  to  hefidueiae  eau§d, 
e.g»f  to  get  rid  of  an  old  tutor,  and  obtain  a 
new  one. 

See  titles  Gonfabbbatio  ;  Usus  Mu- 

LIBBIB. 

COOVATIi  See  titles  Agnati  ;  Next 
OF  Kin. 

000HI8A9CE  or  00KU8AH0S.  This 
word  has  several  significations.      Ist.    It 
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signifies  an  acknowledgment     It  is  used 
in  this  sense  when  applied  to   fines,  or 
those  fictitious  suits,  by  means  odT  which 
estates  in  lands  were  transferred  from  one 
party  to  another.    Thus  a  fine  **  mr  cog- 
nisance de  droit"  signified  a  fine  **upon 
acknowledgement  of  the  right"    {See  title 
GoNOOBD.)     2nd.  The  wo^  is  applied  to 
that  plea  or  answer  put  in  by  the  defendant 
in  an  action  of  replevin,  when  he  admow- 
ledges  the  taking  of  the  distress  in  respect 
of  which  the  action  is  brought,  but  insists 
that  such  taking  was  legal,  as  he  acted 
with  the  conunand  of  another  who  had  a 
right  to  distrain.  Here,  it  will  be  observed, 
the  defendant  makes  an  acknowledgment 
of  the  fiBkct  charged  against  him,  but  offers  a 
legal  excuse  for  his  conduct  (See  TreviUan 
V.  Pyne,  1  Salk.  107 ;  Chamben  v.  Donald- 
ion,  11  East  65.)    8rd.  It  is  used  in  the 
sense  of  judicial  notice  or  snperintendenoo. 
Thus  cognisance   of  pleas   signifies   the 
right  or  privilege  granted  by  the  Grown  to 
anv  person  or  body  corporate,  not  only  to 
hold  pleas  within  a  particular  jurisdiction, 
but  also  to  take  cognisance  of  them,  ».«.,  to 
take  judicial  notice  or  snperintendenoe  of 
them,  in  other  words  to  have  jurisdictioii 
to  hear  them. 

iSSse  titles  AvowBT ;  Rbflbvin. 

OOOHITOB.  In  Roman  Law,  was  a 
procurator,  only  more  formalljr  appointed, 
that  is  to  say,  he  was  appomteid  in  the 
presence  of  the  other  side,  and  by  a  set 
form  of  words. 

See  title  Pbocubatob. 

OOOHIZEB :  See  title  Gonoobd. 

COGHIZOB :  See  title  Gonoobd. 

OOOVOYIT  AOnOHSlE.  An  instrument 
signed  bv  a  defendant  in  an  action,  eon- 
feming  the  plaintiff's  demand  to  be  just. 
The  defendant  who  signs  this  cognovit 
thereby  empowers  the  plaintiff  to  sign 
judgment  against  him,  m  default  of  his 
paying  the  plaintiff  the  sum  due  to  him 
within  the  time  mentioned  in  the  cognovit. 
Under  the  stat  1  &  2  Vict  o.  110,  s.  9, 
every  such  cognovit  must  be  attested  by  an 
attorney,  who  must  also  under  stat  32 
&  83  Vict  c  62,  B.  24,  have  explained  to 
the  debtor  the  nature  of  the  instrument. 
And  under  ihe  last-mentioned  statute, 
B.  26,  eveiT  cognovit  must  be  filed  with 
the  clerk  of  docquets  and  judgments  in  the 
Gourt  of  Queen's  Bench  within  twenty-one 
days  next  after  the  execution  thereof, 
otherwise  the  same  is  void  as  being  fraud- 
ulent against  creditors. 

See  also  title  Attobnbt,  Wabbant  op. 

COHABITATION.  Bonds  to  induce 
future  illicit  cohabition  are  void ;  but  when 
in  consideration  of  past  cohabitation  (t.e., 


A  NEW  LAW  DICTION ABY. 


99 


OOEABITATIOV— con^t'fMced. 

in  ooiuideration  of  nothing)  they  are  good 
(3  Mac.  &  G.  p.  100,  note  c).  Either  a 
hnshand  or  a  wife  may  compel  cohabitation 
bj  action  for  the  restitution  of  ooi^jugal 
rights  and  otherwise ;  but  when  the  hus- 
band has  committed  an  aggravated  assault 
upon  his  wife,  she  may  be  protected,  by 
order  of  the  convicting  magistrate,  from 
any  resumption  of  the  cohabitation. 

See  title  Matbimonial  Causes  Act. 

OOIT.  Serjeants-at-law  were  called  ser^ 
jeants  of  the  coif,  from  the  circumstance 
of  the  lawn  coif  which  they  wore  on  their 
head,  under  their  caps,  when  they  were 
elevated  to  that  rank.  It  was  originallv 
used  to  cover  the  crown  of  the  head, 
which  was  closely  shaved,  and  a  border  of 
hair  left  round  the  lower  part,  which  made 
it  look  like  a  crown,  and  was  thence  called 
wnma  eUriealU,  or  tontura  derieaUs, 
CoweL 

OOnrAGS  OnBHCEB :  See  titles  CouN- 
TXBFBiT  Oonr ;  Mint. 

OOILATSRAL,  from  the  Lat  kderaUf 
that  which  hangs  by  the  side.  Its  legal 
signification  does  not  differ  from  its  com- 
mon acceptation.  Thus,  a  collnteral  assur- 
ance signifies  an  assurance  beside  the 
principal  one.  So  when  a  man  mortgages 
Lis  estates  as  security  to  a  party  lending 
him  a  sum  of  money,  he  also  may  enter 
into  a  bond,  as  an  additional  or  collateral 
security.  A  coUatenil  security  is,  there- 
fore, something  in  addition  to  the  direct 
security,  and  m  its  nature  usually  subor- 
d  nate  to  it;  and  it  is  in  the  nature  of  a 
double  security,  so  that  when  one  fails  the 
other  may  be  resorted  to. 

COLLATERAL  OOnAHOUIVITT.  That 
which  exists  between  persons  who  are  de- 
rived from  the  same  stock  or  ancestors, 
however  remote.  Every  person  who  is 
descended  or  propagated  from  the  same 
stem  (i.e.,  from  the  same  male  or  female 
lineal  ancestor)  from  which  any  other  par- 
ticular person  is  descended  or  propagated, 
and  who  is  neither  the  immediate  parent 
or  progenitor,  nor  the  progeny  of  such 
particular  person,  is  properly  and  aptly 
denominated  or  defined  to  be  a  eoUateral 
relative.  And  when  any  person  is  the 
collAteral  relative  of  any  otiier  person,  all 
the  descendants  from  soch  persons,  reci- 
procally and  respectively,  are  collateral 
relations. 

See  title  Likk^l  GoKSAKomNiTV. 

OOLLATXRAL  BXflCSHT:  See  titles 
DbBOKHTS  ;  LiNBAL  Dbbcents. 

COLLATERAL  ISSUE.  When  a  pri- 
0oner  has  been  tried  and  convicted,  and  he 
then  pleads  in  bar  of  execution  diversity 


COLLATERAL  ISSUE— oonfmfied. 

of  person,  t.s.,  that  he  is  not  the  same 
person  who  was  attainted,  and  the  like ; 
this  question  of  fact,  whether  or  not  he  is 
the  same  peraon,  is  called  a  collateral 
issue,  and  a  jury  is  then  empanneled  to 
try  this  iasue,  viz.,  the  identity  of  his 
person.  It  is  a  general  rule  of  evidence, 
that  whatever  would  raise  a  collateral 
iHSue  is  to  be  excluded,  unless,  temble,  tiie 
(«8e  is  one  in  which  the  collateral  issue 
should  be  settled  by  way  of  preliminary  to 
the  chief  issue. 

COLLATERAL   SEGURITT :    See    title 

GOLLATEBAL. 

COLLATERAL  WARRAETT.  In  alien- 
ating property  by  deed,  there  was  nsufidly 
a  clause  in  it  called  the  dau^  of  war- 
ranty, whereby  the  grantor,  for  himself 
and  his  heirs,  warranted  and  secured  to 
the  grantee  the  estate  so  granted.  This 
warranty  was  either  Uneal  or  coUaterdL 
Lineal  warranty  was  where  the  heir  de- 
rived, or  might  by  possibility  have  derived 
his  title  to  the  land  warranted,  either 
from  or  through  the  ancestor  who  made 
the  warranty  ;  as  where  a  father,  or  an 
elder  son  in  the  life  of  the  father,  released 
to  the  disseisor  of  either  themselves  or  the 
grandfather,  with  warranty,  this  was  lineal 
to  the  younger  son.  CoUateral  toarranty 
was  where  the  heir's  title  to  the  land 
neither  was  nor  could  have  been  derived 
from  the  warranting  ancestor ;  as  where  a 
younger  brother  released  to  his  father's 
disseisor,  with  warranty,  this  was  collateral 
to  the  elder  brother. 
See  title  Wabbakit. 

COLLATIO:  See  titles  Hotchpot;  Rb- 

DUOTIOK. 

COLLATIOE  TO  A  BENEFICE.  Advow- 
sons  are  either  preaenUUive,  cdUative,  or 
donative,  (1.)  An  advowson  presentative  is 
where  the  patron  has  a  right  of  presentatitm 
to  the  bishop  or  ordinary,  and  .moreover  to 
demand  of  mm  to  institute  his  clerk,  if  he 
finds  him  canonically  qualified,  and  this  is 
the  most  usual  kind  of  advowson.  (2.)  An 
advowson  cMUive  is  where  the  bishop  and 
patron  are  one  and  the  same  person,  in 
which  case  the  bishop  cannot  present  to 
himself,  but  in  the  one  act  of  collation,  or 
conferring  of  the  benefice,  he  does  all  that 
id  usually  done  in  presentative  advowsons 
by  both  presentation  and  institution.  S.  Re- 
garding the  advowson  donative,  see  title 
Advowsoh. 

COLUOENDUM      BONA      DEFUECTI 

(Letters  ad).  When  a  person  di(>s  intes- 
tate and  leaves  no  representatives  or 
creditors  to  administer,  or  leaving  ^uch 
representatives  and  creditors,  they  refuse 
to  take  out  administration,  &c.,  the  judge 
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of  tho  Court  of  Probate  may  commit  ad- 
ministration to  such  discreet  person  as  he 
approves  of,  or  grant  him  these  lettprs  ad 
ecUiaendum  bofui  defuneti  (to  collect  the 
goooB  of  the  deceased).  Such  a  grant  is 
purely  official,  and  does  not  constitute  the 
ffrantoe  executor  or  administrator,  his  only 
business  being  to  take  care  of  the  goods,  and 
to  do  other  acts  for  the  benefit  of  those  who 
are  entitled  to  the  property  of  the  deceased. 
See  title  Administratioh,  Gbant  of. 

OOLLIBIOir.  The  old  common  law  rule, 
regarding?  damages  to  shipti  in  collision, 
was  that  in  case  of  contributory  negligence 
neither  vesdel  recovered ;  but  since  Nov.  2, 
1875,  the  rule  of  the  Court  of  Admiralty 
has  been  adopted,  viz.,  the  following, — 
That  the  damages  are  equally  divided, 
each  party  recovering  one  moiety  of  hid 
own  loss,  and  each  party  paying  his  own 
costs  {^The  Milan,  Lush.  895).  Of  course, 
where  the  collision  is  the  result  of  inevi- 
table accident  (and  not  of  negligence), 
there  is  no  liability,  and  no  dama^  re- 
coverable (Judgment  of  Lord  Stowell  m  The 
Woodrop  Sime,  2  Dods.  85).  There  are 
numerous  statutory  provisions  intended  to 
obviate  the  frequency  of  collisions  at  sea, — 
e.y.,  regulations  as  to  lights,  signals,  cross- 
ing vessels,  vessels  ovprtaking  each  other, 
&C.  (Bee  Kay's  Shipmasters,  933-952). 

OOLLUBION.  A  deceitful  agreement  or 
compact  between  two  or  more  persons  for 
the  one  party  to  bring  an  action  against 
the  other  for  some  evil  purpose,  as  to 
defraud  a  third  party  of  nis  right  (Le§ 
Termee  de  la  Ley),  As  a  general  rule, 
ooUusion  between  tlie  parties  to  an  action 
is  fatal  to  the  success  of  it,  e.g,,  in  proceed- 
ings for  a  divorce ;  and  a  judgment  obtained 
by  collusion  in  one  action  is  not  pleadable 
as  a  re$  Judicata  In  a  second  action  {Oirdle- 
$Ume  V.  Brighton  Aquarium  Co.,  8  Exch. 
Div.  187) ;  but  in  particular  instances  it  is 
not  so,  as  in  the  old  proceedings  for  suffering 
a  oonmion  recovery. 

COLO  VIAL  OOTJBTS :  See  titles  Ck>LONiBB ; 
Colonial  Govsbnobs  ;  Colonial  Law. 

COLOVIAL  Q0YXBN0B8.  By  stai  11 
&  12  Wm.  8,  c.  12,  governors  guilty  of 
oppression,  or  other  crimes  or  offences  in 
their  colonies,  may  be  tried  in  the  Queen's 
Bench  or  by  special  commission  (Fahrigas 
Y.  Moetffn,  Cowp.  161);  and  they  may  be 
sued  iu  the  courts  of  their  own  colony  or 
dependency  in  respect  of  civil  matters 
CHiU  V.  Bigge,  8  Moo.  P.  C.  Cas.  465). 
But  they  or  any  other  governors  are  not 
liable  in  the  courts  of  their  own  govern- 
ment for  matters  of  an  executive  (although 
abstractly  criminal)  character  committed 


COLOVIAL  OOTBRVOB8--0OfiHiNie(i: 

by  them  in  their  capacity  of  grovemors 
(Luby  y.  Lord  Wodehoueey  17  O.  L.  Rep. 
(Ireland)  618) ;  and  h  fortiori^  they  are  not 
liable  in  such  cases,  wiiere  the  legislature 
of  the  colony  has  passed  an  Act  of  in- 
demnity {Phmipe  V.  Eyre^Jj.  B.  6  Q.  B.  1). 

COLOVIAL  LAW.  The  stat.  6  A  7  Vict 
o.  84,  provides  for  the  apprehension  of 
offenders  within  the  United  King^lom  es- 
caping to  the  colonies,  and  viee  vend,  and 
for  their  being  sent  for  trial  to  the  jurib- 
diction  within  which  the  offence  was  com- 
mitted; and  the  stat  12  A  18  Vict  o.  96, 
provides  for  the  trial  in  the  colonial  courts 
of  offendera  upon  the  seas  afterwards 
coming  within  the  colonial  jurisdiction: 
and  tbe  stat  87  A  38  Vict  a  27,  provides 
for  the  punishment  that  may  be  inflicted 
on  conviction. 

See  titles  Colondbb;  Foskion  Jubis- 

DICTION. 

COLO  VIB8.  As  a  general  rule^  a  colony 
acquired  by  discovery  and  occupation  is  to 
be  governed  by  the  laws  of  England ;  and 
if  acquired  bv  conquest,  or  by  cession,  then 
by  its  own  laws,  so  fiir  as  they  are  not 
contraiy  to  morality,  and  until  the  con- 

aueror  see9  fit  to  change  them.  But  when 
tie  laws  of  England  depend  upon  circum- 
stances that  are  peculiar  to  England,  and 
which  do  not  apply  to  the  co£)nies  also, 
then  these  particular  laws  of  England  do 
not  hold  good  even  in  colonies  acquired  by 
discoverer  or  occupation,  e.a.,  the  Law  of 
Mortmain  in  the  Island  of  Grenada  {At- 
tomeu-General  v.  Stewartj  2  Mer.  143) ;  and 
the  law  (now  abolished)  a^inst  aliens 
holding  real  property  in  India  {Mayor  of 
LyoM  V.  Eatt  India  Co,,  1  Moo.  P.  C.  O. 
175).  The  Crown  may  in  the  ease  of 
ooloniei  acquired  by  conquest  or  cession 
grant  them  a  legislative  assembly ;  and  in 
the  case  of  colonies  acquired  by  discovery 
or  occupancy,  it  may  sanction  the  consti- 
tution of  a  representative  legislature  for 
them.  And  thereafter  the  Crown's  power 
of  le^slation  is  at  an  end^  as  regards 
colonies  of  all  kinds,  which  are  therMfler 
governed  by  the  acts  of  their  own  legia- 
latures  in  coniunction  with  and  subject  to 
the  acts  of  the  Imperial  legislature;  but 
only  such  acts  of  the  Impenal  legislature 
extend  to  the  colonies  as  expressly,  or  by 
reasonable  implication,  are  intended  so  to 
do  (1  Steph.  Black.  109-110). 

By  the  statute  28  A  29  YioL  c  63,  any 
colonial  law  that  is  repugnant  or  contrary 
to  any  Act  of  Parliament  extending  to  the 
particular  colony,  or  that  is  repugnant  or 
contrary  to  any  order  made  under  the 
authority  of  the  Act,  is  to  be  read  subject 
to  such  act  or  order,  and  is  to  be  void  to 
the  extent  of  the  repugnancy. 
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OOLOUB.     A  techDical  temi  used  in 
pleading  to  signify  that  apparent  right  of 
the  opposite  party,  the  admission  of  which 
is  required  in  all*  pleadings,  by  way  of 
confession  and  avoidance.    Of  such  plead- 
ings it  is,  as  the  name  imports,  of  their 
very  essence  to  con/eas  the  truth  of  the 
allegation  whioii  thev  propose  to  answer  or 
avoid,  which  formerly  was  done  by  an  in- 
troductory sentence,  *'  True  it  it  that^  Ac," 
preceding   the   defence    relied    upon    in 
answer.    But  though  this  formal  admis- 
sion is  now  generally   abandoned,  it  is 
btill  essential  that  the  confession  clearly 
appear  on  the  face  of  the  pleading.  .  In 
many  places  it  is  absolute  and  unqualified; 
as,  in  an  action  on  a  coveuHut,  a  plea  of 
release  admits  absolutely  the  execution  of 
tlie  covenant  and  the  breach  complained 
of;   but  in  some  the  confession  is  of  a 
qualified  kind,  or  8ub  modo  only.    Thus, 
to  an  action  of  trespass  for  taking  the 
plaintiff's  com,  a  plea  that  the  defendant 
was  rector,  and  tlmt  the  com  was  set  out 
fur  tithe,  and  that  he  took  it  as  such  rector, 
would  be  a  good  plea  by  way  of  confession 
and  avoidance.    For  though  there  is  no 
direct  confession  that  the  defendant  took 
the  plaintiiTs  com  as  alleged  in  the  declar 
rattOD,  but,  on  the  contrary,  an  assertion 
of  a  title  to  the  com  in  himself,  yet  the 
plea  implies  that  the  plaintiff  was  the  ori- 
ginal owner,  and  entitled  against  all  the 
world,  except  the  defendant.     There  is, 
therefore,  a  confobsion,  so  far  as  to  admit 
84ime  sort  of  apparent  right  or  colour  of 
claim  in    the  plaintiff,   and  is  therefore 
within  the  old  rule  laid  down  by  pleaders 
on  this  subject ;  thainleadingB  in  oonfeuion 
and  avoidance  $houid  give  colour.     The 
colour   thus   explained,  inherent  in    the 
structure  of  all  pleadings  in  confession  and 
avoidance,  is  termed  implied  ocHoury  to  dis- 
tinguish it   from  expreu   colour^   which, 
instead  of  an  implied  admission,  is  a  direct 
and  positive  assertion  of  an  apparent  title 
in    tho    opposite    party,  introduced  into 
pleadings  of  this  nature  to  satisfy  the  rule 
as  to  confession  or  admission.    This  latter 
kind  of  colour  is  employed  or  used  to  be 
employed,  in  cases  where  the  pleader  was 
desirous  of  pleading  by  way  of  confession 
and  avoidance  to  a  traverse,  and  the  facta 
of  his  case  admitted  no  sort  of  title  in  the 
opposite  party,  or,  in  other  words,  gave  no 
implied  colour.    He  then,  for  the  expreee 
purpose  of  giving  colour,  inserted  in  his 
plea  a  fictitious  allegation  of  some  colour' 
aUs  hut  ineuOHewt  title  in  the  plaintiff, 
which  he  at  the  same  time  avoided  by  the 

E referable  title  of  the  defendant.  And  in 
is  replication  the  plaintiff  was  not  allowed 
to  traverse  the  fictitious  matter  thus  sug- 
gested. The  pactice  of  giving  exprees 
eUour  came  to  be  almost  entlroly  confined 
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to  trespass  and  trover,  and  in  those  ac- 
tions extended  to  no  other  pleading  than 
the  plea.  The  form  adonted  in  trespass 
to  land  was  to  allege  a  aefeotive  chiu'ter 
of  demise,  and  in  tr^ass  for  taking  goods, 
that  the  defendant  delivered  the  goods  to 
a  stranger,  who  delivered  them  to  the 
plaintiff  from  whom  the  defendant  took 
them.  By  these  allegations  a  colourable 
or  apparent  right  was  given  to  the  plain- 
tiff in  both  cases,  and  the  pleas  were  ren- 
dered good,  which  otherwise  would  have 
been  defective  for  want  of  colour  (Stephen 
on  PI.  229  etseq.fi  Ch.  PI.  504 ;  3  Beeves, 
E.  L.  438.)  But  under  the  C.  L.  P.  Act, 
1852,  B.  64,  express  colour  was  no  longer 
necessary,  and  the  better  opinion  was  that 
under  a  49  of  that  Act,  it  was  abolished; 
and  certain  it  is,  that  under  the  present 
practice,  no  colour  (either  express  or  im- 
plied) would  be  tolerated  in  any  pleading, 
unless  so  far  as  it  arose  naturally  or  neces- 
sarily from  the  nature  of  the  defence. 

COXBIHATIOH  OF  UTrESTlOVB :  See 
titles  Patents  ;  Trade-mabks. 

COMBINATION  OF  WOSKMSN.    The 

stat.  22  Vict.  c.  34,  enacts,  in  explanation 
of  the  stat.  6  Geo.  4,  o.  129,  that  no  work- 
man, by  reason  merely  of  his  combining 
with  other  workmen  for  the  purpose  of 
fixing  the  rate  of  wages,  or  for  the  purpose 
of  pinoeably  and  without  threat  or  intimi- 
dation dissuading  others  from  working 
with  a  view  to  fixing  the  rate  of  wages, 
shall  be  deemed  or  taken  to  be  guilty  of 
the  offence  of  molestation  or  obstruction ; 
but  the  Act  is  not  to  authorize  a  workman 
to  break  his  contract.  See  also  Trades 
Unions  Act,  1871  (34  &  35  Vict.  c.  31),  and 
Criminal  I^w  Amendment  Act,  1871  (34 
&  35  Vict,  c  32). 

See  title  Trade  Unions. 

COmnA.  Was  an  assembly,  either  (1) 
of  the  Roman  Guriie,  in  which  case  it  was 
called  the  comitia  euriata  vel  ealata;  or 

(2)  of  the  Boman  centuries,  in  which  case 
it  was  called  the  comitia  eenturigita;  or 

(3)  of  the  Boman  tribes,  in  which  case  it 
was  called  the  comitia  tributa.  Only  pa- 
tricians were  members  of  the  first  comitia, 
and  only  plebeians  of  the  last ;  but  the 
comitia  centuriata  comprised  the  entire 
populace,  patricians  and  plebians  both,  and 
was  the  great  legislative  assembly  passing 
the  leaes  properly  so  called,  as  the  senate 
passed  the  senatus  consulta,  and  the  com- 
itia tributa  passed  the  plebiscita.  Under 
the  Lex  Hortensia,  287  b.o.,  the  plebis- 
dtum  acquired  the  force  of  a  lex. 

OOKITT.  As  between  nations,  is  the  r&> 
cognition  bv  each  of  the  laws  of  the  otben^ 
wherever  tnose  laws  are  applicable;  and 
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this  rooognition  ia  limited  bj  the  para- 
mount regard  which  each  conntry  has  for 
its  own  laws  and  its  own  citizens. 

OOIOCAVDITE :  See  title  SociiTi. 

COmCINSAlL  The  holding  a  liying 
or  beneftce  tn  commendam  is  (where  a 
yucancy  occurs)  holding  such  living  com- 
mended by  the  Crown  until  a  proper  pastor 
is  proTided  for  it.  This  may  be  tempo- 
rary, for  one,  two,  or  three  years ;  or  per- 
petual, being  a  kind  of  dispensation  to 
avoid  the  vacancy  of  the  living,  and  is 
called  a  eommenda  retinere.  Tliese  com- 
mendams  are  now  seldom  granted  except 
to  bishops. 

See  title  PLUBAUTixflb 

COIODSHDATIO.  A  practice  whereby 
landless  men  placed  themselves  under  the 
protection  of  a  hlnford  or  loid,  and  who 
thereby  became  answerable  to  justice  for 
them. 

See  title  Fbamk  Pledge. 

COIODEVDATOEB.  Secular  persons  on 
whom  benefices  or  church  livings  are  be- 
stowed. They  are  ao  called  because  the 
benefices  were  commended  and  intrusted  to 
their  oversight;  they  are  not  proprietors, 
but  only  a  Und  of  trustees.  Where  the 
bishop  is  commendatory,  the  grant  is  usually 
made  to  him  while  he  continues  bishop 
of  the  particular  diocese,  and  not  longer, 
the  intention  of  the  grant  being  to  aug- 
ment the  revenues  of  the  bishopric  where 
it  is  poor. 

See  title  Pluralitibs. 

COIOaBBABT.  In  the  Eoolesiastioal 
Law  ia  a  title  applied  to  those  officers  who 
are  ordained  to  supply  the  bishop's  office 
in  the  distant  places  of  his  dioceee,  or  in 
such  parishes  as  were  peculiar  to  the  bishop, 
and  were  exempted  from  the  jurisdiction 
of  the  arohdeaoon  (Lyndewood's  Provin. ; 
Cowel). 

GOmiSfllOir.  In  English  Law  is  much 
the  same  as  deUgatio  with  the  civilians, 
and  is  commonly  understood  to  signify  the 
warrant,  authority,  or  letters  patent,  which 
empower  men  to  perform  certain  acts,  or 
to  exercise  jurisdiction  either  ordinary  or 
extraordinary.  In  its  popular  sense  it  fre- 
quently signifies  tlie  persons  who  act  by 
virtue  of  such  an  authority.  There  are 
various  sorts  of  commisaions,  which  will  be 
found  under  the  following  titles.  The 
word  commission  also  denotes  the  reward 
or  remuneration  paid  to  an  agent  (e.g^  auc- 
tioneer) for  yfork  done  by  him ;  but  the 
agency  is  in  such  cases  usually  of  a  special 
character,  e.g.,  a  del  credere  agent 
See  title  Del  Cbedeee. 


00M1EI88I0H8  OT  A88IZS.  Commis- 
sions empowering  the  judges  to  sit  on  the 
circuit  for  the  purpose  of  holding  the 
assizes.  The  commissioners  of  assize  con- 
stitute a  branch  of  the  High  Court  of 
Justice  as  fully  as  when  they  are  sitting 
at  Westminster  or  in  Lincoln's  Inn. 

COlOaiBSIOV  OF  BAHKBtrPT.  A  com- 
mission or  authority  formerly  granted  by 
the  Lord  Chancellor  to  such  discreet  per- 
sons as  he  should  think  proper,  to  examine 
the  bankrupt  in  all  matters  relating  to  his 
trade  and  effects,  and  to  perform  various 
other  important  duties  connected  with 
bankruptcy  matters;  these  persons  were 
thence  called  eommiseumen  of  bankrupteyt 
and  had  in  most  respects  the  powers  and 
privileges  of  judges  in  their  own  Courts. 
But  regularly  constituted  Courts  and 
judges  in  bankruptcy  have  now  superseded 
such  commissions  and  commissioners. 
See  title  Bahkbuftot. 

OOXlOflSIOV  07  CEAUTABUE  UBBS. 

A  commission  issuing  out  of  the  Court  of 
Chancery  to  the  bishop  and  others,  when 
lands  which  were  given  to  charitable  uses 
had  been  misemployed,  or  there  was  any 
fraud  or  dispute  concerning  them  to  in- 
quire of  and  redress  the  same.  The  Charity 
Commissioners  are  a  more  or  less  permanent 
commissiou  to  whom  this  duty  is  for  the 
present  exclusively  assigned;  and  they 
specially  watch  over  the  management  of 
charity  properties,  and  may  negative  liti- 
gation in  the  Courts  regurding  alleged 
mismanagement. 

See  title  Charitable  Tbustb  Acts. 

COXlOflSIOV  07  DEUSGATS8.  When 
any  sentence  was  given  in  any  eodesiastiad 
cause  bv  the  archbishop,  this  commission 
under  the  great  seal  was  directed  to  certain 
persons,  usually  lords,  bishops,  and  judges 
of  the  law,  to  sit  and  hear  an  appeal  of  the 
same  to  the  king  in  the  Court  of  Chancery. 
But  latterly  the  Judicial  Committee  of  the 
Privy  Council  has  supplied  the  place  of 
this  commission. 

OMOaaBIOJ    TO    xzamihx   wit- 

HBBE8.  When  a  eatue  of  action  arises  in 
a  foreign  country,  and  the  witnesses  reside 
there,  or  in  a  cause  of  action  arising  in 
England,  where  the  witnesses  are  abroad  or 
are  shortly  to  leave  the  kingdom ;  or  if  wit- 
nesses residing  at  home  are  aged  and  infirm, 
and  therefore  cannot  come  to  Court ;  in  any 
of  these  cases,  a  Court  of  Equity  will  grant 
a  eommieeion  to  certain  persons  to  attend 
these  witnesses  wherever  they  may  reside, 
and  to  examine  them  and  take  down  their 
depositions  in  writing  upon  the  spot,  and 
these  depositions  are  then  received  in 
Court  as  valid  evidence  in  the  cause. 
See  also  titles  Evidence  ;  Witnesseb. 


A  NEW  LAW  DICTION ABY. 


103 


»J)   I   IK:Hi 


_ __ — . OF  LUVAOT.   A  oosuhIb- 

aion  iastting  out  of  Lunacy  authoriziiig 
certain  persons  to  inqnire  whether  a  person 
represented  to  be  a  lunatic  is  so  or  not,  in 
order  that,  if  he  is  a  lunatic,  the  king  may 
hare  the  care  of  his  estate.  The  masters  in 
lunacy  at  the  present  day  are  permanent 
officers  appoioted  to  discharge  the  duties  of 
these  commissions,  under  the  Lunacy  Regu- 
lation Act,  1862  (25  &  26  Vict.  o.  86);  and 
the  masters  in  discharging  these  duties  axe 
answerable  to  the  commissioners  in  lunacy, 
being  in  a  manner  their  deputies  or  agents. 

C0MMIB8I0J   OF   OTEB    AHD   TEB- 

:  See  title  Otbb  and  Tebmineb. 


COnOBSIOir  OF  THE  PEACS.  A  com- 
mission from  the  king  under  the  great  seal, 
appointing  persons  fiierein  named  jointly 
and  separately  justices  of  the  peace. 
See  title  Justigbs,  &o. 

OOMOflglOH  TO  TAKE  AH8WEB8  IH 

BQUITT.  When  a  defendant  in  a  suit  lived 

more  than  twenty  miles  from  London,  there 

might  have  been  a  oommitaion  granted  to 

take  his  answer  in  the  country,  where  the 

oommissiunerB  administered  to   him   the 

usual  oath,  and  then  the  answer  being 

sealed  up,  either  one  of  the  oommissionerB 

carried  it  up  to  Court,  or  it  was  sent  by  a 

mesdenger,  who  swore  that  he  received  it 

from  one  of  the  commissioners,  and  that 

the  same  had  not  been  opened  or  altered 

since  he  received  it.    But  latterly  such  an 

answer  might  be  sworn  in  the  country 

before  any  solicitor  of  the  Court  who  had 

been  appointed  a  commissioner  to  administer 

oaths  in  Chanceir.    The  present  answer 

in  Chancery  (and  at  Common  Law)  is  a 

mere  affidavit,  and  is  not  a  pleading  :  it  is 

sworn  anywhere  before  a  solicitor  who  is 

a  commissioner  to  administer  oaUis. 


GOMXITTEE.  An  assembly  of  persons 
to  whom  matters  are  referred.  Aoimmittee 
of  (he  Howe  of  Commona  is  a  committee  to 
whom  a  bill  after  the  second  reading  is 
committed,  that  is,  referred ;  and  is  either 
selected  by  the  House  in  matters  of  small 
importance,  or  else  upon  a  bill  of  conse- 
quence the  House  resolves  itself  into  a  com- 
initteeof  the  whole  House.  A  oommittee  of 
the  vfhole  Howe  is  formed  of  every  member  ; 
and  to  form  it,  the  Speaker  quits  the  chair 
(another  member  being  appointed  chair- 
man), and  the  Speaker  may  in  that  case 
sit  and  debate  as  a  private  member.  In 
these  fommiOeeB  the  bUl  is  debated  clause 
bv  clause,  amendments  are  made,  the 
blanks  are  filled  up,  and  sometimes  the  bill 
is  almost  entirelv  remodelled.  After  it  has 
gone  through  this  committee,  it  is  again 
brought  before  the  House  for  re-considera- 
tion, after  which  it  is  read  a  third  time, 


OOmnTTSE— oonfinuad. 

and  then  passed  or  not  passed,  as  the  case 
maybe. 

COEaOTTEB  OF  LinrATIO.  Is  the  per- 
son appointed  by  the  lunacy  jurisdiction  to 
take  care  of  the  person  of  a  lunatic  so 
found  by  inquisition;  and  such  person  is 
called  the  committee  of  the  person  of  the 
lunatic  The  same  person  or  any  one  else 
may  be  appointed  the  committee  of  the 
lunatic's  estate. 

COnOTTEE  OV  FBIVATE  BULB.  The 

difference  between  a  committee  on  a  private 
bill  and  a  committee  on  a  public  bill  is, 
that  while  the  latter  consists  of  the  House 
itself,  with  a  chairman  of  committees  pre- 
siding instead  of  the  Speaker,  the  former 
consists  of  a  selected  number  of  memberR 
who  sit  in  a  conmiittee  room  and  take  evi- 
dence for  and  against  the  bill;  the  wit- 
nesses being  examined  by  counsel  as  in  a 
Court  of  Justice.  In  the  Commons*  com- 
mittees on  private  bills,  the  public  are 
admitted ;  but  from  the  Lords*  committees 
they  are  excluded. 

OOXMITTEE,  SELECT.  A  select  oom- 
mittee consists  of  a  certain  number  of 
members  of  either  House  of  Parliament, 
appointed  to  inquire  into  and  report  upon 
matters  specially  referred  to  them.  It  is 
called  a  select  committee,  as  distinguished 
from  a  committee  of  the  whole  house,  a 
committee  of  supply,  a  committee  of  ways 
and  means,  &o, ;  and  it  usually  conducts 
its  proceedings  in  a  separate  apartment  pro- 
vided for  the  purpose,  and  not  in  the  body 
of  the  House  itself  Among  the  most  im- 
portant of  this  class  of  conmiittees,  railway 
committees  may  be  instanced  as  exampled. 

OOXELLITEE  OF  SXTPPLT.  A  committee 
of  supply  is  a  committee  of  the  House  of 
Commons,  in  which  the  grants  of  money 
necessary  for  the  public  service  are  voted, 
after  the  estimates  of  tlie  sums  required  by 
the  various  public  departments  have  been 
laid  before  the  House. 

OOXmTTEE  OF  WATS  AHD  ICEAVS. 

This  coounittee  is  one  which  follows  next 
in  order  to  a  committee  of  supply  in  the 
financial  business  of  the  House  of  Com- 
mons; and  its  object  is  to  consider  the 
ways  and  means  of  raising  the  supply 
which  has  previoudy  been  granted  in  the 
other  oonunittee.  The  difierence  between 
them  is  that  one  controls,  Uie  other  pro- 
vides. 

OOMJUTTEE  OF  WHOLE  HOUSE:  See 

title  CoMMrm 


OOMnXTIO.  A  term  in  Boman  Law 
denoting  the  mixing  together  of  solids. 
The  ownership  is  nut  changed  when  the 
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mixing  has  been  effected  without  the  oon- 
Bont  of  either  owner;  lectM,  when  they 
both  consent 

See  title  GoKFUsio. 

COmCODATTm.  A  teim  in  Roman  Law 
denoting  the  contract  of  a  loan  for  use  (  P^^ 
a  usage).  It  is  always  grataitous.  Ttie 
property  in  the  thing  lent  remains  in  the 
lender,  whereas  in  matuom  ipret  a  eon- 
sommation)  that  property  passes  into  the 
borrower.  The  borrower  (commodatcariut) 
is  required  to  use.  the  utmost  diligence  in 
safeguarding  the  thing  lent. 

COmOir,    SIGHT    of.     is    a   right 
which  one  person  who  is  not  the  owner  has 
of  taking  some  part  of  the  produce  of  land 
belonging  to  another.     There   are  four 
kinds  of  rights  of  common,  viz. : 
(1.)  Common  of  Pasture,  which  may  be, 
either 
(a.)  Appendant;  or 
(6.)  Appurtenant;  or 
(c.)  Pur  Cause  de  Vicinage ;  or 
(d.)  In  Gross; 
(2.)  Common  of  Piscary ; 
(3.)  Common  of  Estovers ; 
(4.)  Common  of  Turbary ; 
As  a  general  rule,  rights  of  common  are 
acquired  in  the  same  manner  9*  easements, 
viz.,  either 
(1.)  By  grant;  or 

(2.)  By  prescription,  which  implies  a 
grant. 
And  the  Prescription  Act,  2  ft  3  WiU.  4. 
c.  71,  applies  to  all  varieties  of  rights  of 
common,  for  the  acquisition  of  which  it 
appoints  thirty  years  and  si^ty  yei^rs,  the 
former  period  conferring  a  title  defeasible 
otherwise  than  with  reference  to  time,  and 
the  latter  a  title  defeasible  by  production  of 
written  evidence  only. 

Similarly,  the  remedies  for  disturbance 
of  a  right  of  conmion  are  the  same  as  for 
the  denial  or  obstruction  of  an  easement, 
via.: — 
(1.)  An  action  on  the  cose,  which  is  sub- 
stituted for  the  old  writ  of  ad- 
measurement; and 
(2.)  Abatement 
Rights  of  common  may  be  extinguished  in 
one  or  other  of  the  following  ways : — 
(1.)  By  unity  of  possession ; 
(2.)  By  release ; 
(3.)  By  severance ; 
(4.)  By  enfranchisement ;  or 
(5.)  By  incloeure. 
See  titles  Afprovement  ;  Inclosubb; 
Ikoobforbal  Hebeditam  smtb. 

COXMOir,  TEHAVOT  DT :  See  titles 
Pabtihon  ;  Tenant  in  Common. 

COXMOir  ASaAXTLT :  See  tiUe  AssAi  lt 

AND  BaTTBBT. 


COXXOH  BAIL :  iS^  tiUe  Bail. 

OOnOH  BAB.  In  an  action  of  trespass 
quare  elaumm  (regit,  if  the  plaintiff  de- 
clared against  the  defendant  for  breaking 
his  close  in  a  certain  parish,  without  other- 
wise particularizing  or  describing  the  close, 
and  the  defendant  himself  happened  to 
have  any  freehold  land  in  the  same  parish, 
he  frequently  affected  to  mistake  the  close 
in  question  for  his  own,  and  pleaded  what 
was  called  the  common  har^  viz.,  that  the 
close  in  which  the  trespass  was  committed 
was  his  own  freehold,  which  compelled  the 
plaintiff  to  new  assign,  t.6.,  to  assign  his 
cause  of  complaint  over  again,  alleging 
that  he  brought  his  action  in  respect  ci  a 
trespass  committed  upon  a  different  close 
from  that  claimed  by  the  defendant  as  his 
own  freehold.  Now,  however,  a  defendant 
cannot  well  affect  ignorance  with  regard  to 
the  real  close,  as  by  a  rule  of  Court  (Hil. 
Term,  4  Will.  4),  the  plaintiff  is  now  bound 
to  pariicularize  the  close  or  place  in  the  de- 
claration by  assigning  to  it  its  familiar 
name,  or  by  describing  it  by  its  abuttals  or 
other  sufficient  description.  The  abov^ 
mentioned  plea  was  also  called  a  bar  at 
large  and  a  blank  bar  (Steph.  Plead.  250, 
4  th  ed.).  Under  the  present  practice,  in- 
stead of  new  assigning  in  such  a  case,  the 
plaintiff  would  by  leave  amend  his  state- 
ment of  claim  so  as  to  introduce  the  requi- 
site particularity. 

COnOK  BEFCH.  The  Court  of  Com- 
mon Pleas  was  formerly  so  called,  because 
the  causes  of  common  personSt  t.0.,  causes 
between  subjects  only,  and  in  which  the 
Crown  had  no  interest,  were  tried  and 
determined  in  that  Court. 

See  title  Coubtb  of  Justice. 

COMXOir  OALAXITT.  Where  two  or 
more  persons  perish  in  one  shipwreck  or 
other  common  calamity,  there  is  no  pre- 
sumption in  English  ijaw,  derivable  from 
age  or  sex,  as  to  which  survived  the  other 
or  others  (Underwood  y.  TTtng,  4  De  G. 
Mac.  &  G.  633 ;  Wing  v.  Angrave,  8  H.  L. 
Cas.  183).  A  different  rule  prevails  in  the 
French,  and  prevailed  in  the  Civil,  Law. 
See  title  Pbebxjmftion. 

OOUOK  CABBIEB :  See  title  Cabbieb. 

COMHOB  COJJlStTB  :  See  title  Coubtb, 
Common, 

COMXOB  KXPLOTXBHT.  Servants 
engaged  in  one  common  employment,  and 
injured  through  the  negligence  of  one  of 
themselves,  have  ho  remedy  for  such  in* 
jury  against  the  common  master  (Barione* 
hiU  Coal  Co.  v.  Beid,  3  Mac.  295).  provided 
tlie  master's  own  personal  negligence  has 
not  intervened,  through  insecurity  of  tackle 
or  apparatus,  or  through  careless  selection 
of  incapable  workmen  {Roberts  v.  Smithy 
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2  U.  &  N.  213).  There  is  frequently  a 
dispnie  aa  to  whether  the  aeryants  are  in 
&ct  engaged  in  one  common  employment ; 
that  plmkfle  is,  however,  an  elastic  one,  and 
is  liberally  construed  in  exoneration  of  the 
master  (  WiUon  t.  Merryt  L.  B.  1  So.  Ap. 
326). 

COmOV  IHFOBXEB:  See  title  Qui  tam 
Actions. 

COIOCOV  IHTEHDMSHT.  The  plain 
common  meaning  of  any  writing,  as  appa- 
rent on  the  face  of  it,  without  straining  qr 
distprting  the  meaning  of  the  writer.  Bar 
to  common  intendment  was  an  ordinary  or 
genercd  bar  to  the  declaration  of  a  plaintiff 
(Co.  Litt,  78 ;  Cowel). 

OOXXOK  nrrSKT.  Certainty  in  plead- 
ing has  been  stated  by  Lord  Coke  (Co. 
Litt  303)  to  be  of  three  sorts,  viz.,  cer- 
tainty to  a  common  intentj  to  a  certain 
intent  in  general,  and  to  a  certain  intent  in 
every  particular.  Bv  a  common  intent, 
when  words  are  used  which  will  bear  a 
naturcU  sense,  and  also  an  artificial  one,  or 
one  to  be  made  by  argument  or  inference, 
the  natural  sense  prevails  (^Dovaston  v. 
jPayne,  2  H.  Bl.  527 :  2  Smith's  L.  C.  132). 

COmOH  LAKDS :  See  titles  Afpbovb- 
hent;  Inolobuius. 

COmOK  LAW.  (1.)  As  opposed  to 
Equity,  denoted  that  portion  of  the  law 
which  was  administered  in  the  Common 
Law  Courts  at  Westminster,  as  opposed  to 
the  Chancery  Courts  in  Lincoln's  Inn. 
That  distinction  has  been  abolished,  aud 
the  two  fused  together,  by  the  Judicature 
Acts,  1873-5. 

(2.)  As  opposed  to  statute  law,  it  in- 
cluded not  only  the  law  administered  at 
Westminster,  but  the  law  administered  or 
otherwise  applied  or  exercised  everywhere 
and  anywhere,  as  the  law  of  the  land  es- 
tablidhetl  by  customs  and  precedents,  and 
not  arising  from  the  direct  act  of  the  legis- 
lature. In  this  sense.  Common  Law  would 
include  real  property  law,  so  far  as  same 
is  independent  of  statute ;  and  in  fact,  real 
property  law  constituted  at  one  time  the 
great  bulk  of  the  Common  Law. 

(3.)  It  is  also  opposed  sometimes  to  the 
Canon  Law,  sometimes  to  the  Civil  Law, 
and  sometimes  to  the  Law  Military  and 
Naval,  or  MartiaL 

COXMOH   LAW    FBOGEDTJBB    AOT& 

The  tlireo  Acts  so  called  are  the  15  &  16 
Vict,  c  76, 17  ak  18  Vict  o.  125,  and  23  & 
24  Vict  a  126.  They  have  been  very 
extensively  superseded  by  the  Judicature 
Acts,  187S-5,  which  (with  the  Orders  and 
Rules  thereunder)  constitute  a  common 
procedure  for  both  Law  and  Equity. 


GOnOK  PLEAS.  One  of  the  superior 
Courts  of  Onnmon  Law.  The  proceedings 
in  this  Court  are  the  same  as  those  in  the 
other  Courts  of  Common  Law.  The  Court 
was  fixed  at  Westminster  by  or  in  virtue 
of  that  provision  in  Magna  Charta requiring 
eommunia  plaeita  to  be  held  in  some  one 
definite  place  (cUiquo  eerto  loco  teneantur). 
See  title  (Joubtb  of  Jusncx. 

eomoir  BECOVXST  :  See  title  Re- 

OOTBRY,  COMHON. 

COXKOir  BEBJEANT.  Is  a  judicial 
officer  attached  to  the  corporation  of  the 
City  of  London,  who  assists  the  recorder 
in  disposing  of  the  criminal  and  other 
business  of  the  city. 

GOMKOH  TBAYEBflE :  See  title  Tba- 

VKB8B. 

COiaCOH   VOUCHEE:   See   title    Rb- 

OOVEBT. 

coMinnrE  coEcujirx  REeKi  Air- 

OLLfi.    The  general  council  of  the  realm 
assembled  in  JParliament.    Cowel. 
See  title  Coubts  of  Jubtiob. 

GOXMUEI  DIVIDUHDO:  See  tiUe  Fi- 

NIUM  RbOUNUOBXJK. 

coxxinnA  flagit a  kok  tenshda 

nr  8CAC0AEI0.  A  writ  directed  to  the 
treasurer  and  barons  of  the  Exchequer, 
forbidding  them  to  hold  pleas  between 
common  persons  in  that  CJourt  (Reg.  of 
Writs,  187;  Cowel);  however,  by  means  of 
the  fiction  quo  minus,  the  Court  of  Exche- 
quer re-aoquirod  the  fullest  jurisdiction 
between  subject  and  subject. 
See  title  Quo  Minus. 

coionnns  ebbob  tacit  jus.    a 

mistake  of  law  that  has  been  undeviatingly 
pursued  by  the  Courts  or  by  conveyuncers 
aud  others,  becomes  in  fact  good  law,  and 
the  mistake  is  purged  by  Sie  uniformly 
consistent  practice. 

COIKXUTATIOE  OF  TITHES:  See  tiUcs 
Tithes  ;  Titbb  Rkbtt  Chabob. 

COXPAEIES.  Are  associations  of  per- 
sons, who  have  agreed  to  become  share- 
holders or  members.  A  partnership  is 
such  an  association.  But  the  term  company 
is  chiefly  applied  to  assbciations  that  par- 
take of  the  character  of  corpor^itions,  and 
some  of  which  are  in  &ct  corporations. 
They  may  have  been  established  by  Act  of 
Parliament  for  the  execution  of  purposes  of 
a  public  character  (such  as  railways,  water- 
works, and  such  like),  and  to  all  such 
companies  (in  addition  to  their  own  special 
Act)  the  provisions  of  the  three  following 
general  Acts  are  applicable,  namely,  the 
Companies  Clauses  (Consolidation  Act,  1845 
(8  &  9  Yiut  c.  16),  the  Companies  Clauses 
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Act,  1863  (26  &  27  Viot  o.  118),  and  the 
LandB  Glaiuefl  Oonsolidation  Act,  1845 
(8  ft  9  Viot  c.  18) ;  or  thej  may  haye  been 
established  for  purposes  of  prirate  gain  or 
other  purposes  of  a  merely  private  character, 
and  are  tnen  nsnally  oallea  joint  stock  oom- 
panies.  To  these  last-mentioned  companies 
are  principally  applicable  the  following 
genual  s^tntes,  namely,  the  Companies 
Act,  1862  (25  k  26  Vict  o.  89),  the  Oom- 
panies  Act,  1867  (30  &  31  Vict.  o.  131),  and 
the  Companies  Act,  1877  (40  &  41  Viot 
o.  26) ;  and  where  tlje  company  is  a  life 
assurance  company,  the  ftirther  stat  33  &  34 
Vict.  c.  61,  reaniring  the  deposit  of  £20.000 
as  a  prior  oonaition  to  the  establishment  of 
any  new  life  assurance  association.  There 
are  also  companies  establiihed  on  the  Cost 
Book  system,  and  principally  engaged  in 
working  minerals  within  the  stannaries  of 
Cornwall  and  Devon. 

See  titles  Cobpobation  ;  Cost  Book 

lilNINO    COHPANIBS;   JODTT    StOCK 

Companies;  Paktnbbship;  Pubuc 
Companies. 

OOKPAVIBB    ABBAHGBMBVT   ACT: 

See  title  Abbanoemknt,  Scheme  of. 

COXPABIflOK  OF  HAVD WBimrO :  See 

title  Handwbitino. 

COXPZIISATIO.    In  Boxnan  Law  (as  in 
French  Law)  is  the  set-off  of  English  Law. 
See  title  Set-off. 

OOXPEiniATIOH.  In  English  Law, 
denotes  the  pecuniary  sum  awaided  under 
railway  and  other  statutes,  in  payment 
and  compensation  of  and  for  lands  and 
buildings  taken  oompulsorUy  or  by  agree- 
ment for  public  purposes.  The  chief  statute 
upon  the  matter  is  the  Lands  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  o.  181 
Compensation  may  also  become  payable 
under  the  terms  of  an  agl'eement  or  ooye- 
nant,  apart  from  statute;  and  as  such  is 
distinguishable  from  damages  strictly  so 
called.  SefiMe^  a  ooyenant  to  pay  com- 
pensation for  subsidence-damage  from 
mining  runs  with  the  land,  ^.s.,  with  the 
excepted  mines  {Aepden  y.  Seddon,  1  Exeh. 
Diy.  496). 

COXFEirBATIOV  W0BX8 :  See  tifle 
WoBKS,  Compensation. 

OOMFXTEVOT  OF  WmiMXS.    Is  the 

phrase  which  denotes  that  any  particular 
mdiyidual  proposed  to  be  called  as  a  wit- 
ness, is  reoeiyable  as  one;  and,  in  that 
meaning,  it  is  commonly  contrasted  with 
ti^e  eredibUUy  of  the  witness.  The  grounds 
of  incompetency  were  at  one  time  yery 
numerous,  but  haye  been  gradually  lessened 
by  statute,  and  principally  by  the  following 
statutes:— 3  &  4  Wm.  4,  c.  42,  ss.  26»  27, 


GOKFBTXNOT  OF  WITJIJEWES— oonfd. 

rendering  competent  as  witnesses  persons 
interested  in  or  affected  by  the  yerdict  or 
judgment  (in  extension  of  Lord  Kenyon's 
decision  in  Bent  y.  Bakerj  3  T.  £.  27) ; 
6  &  7  Vict.  c»  85.  renderiog  competent  as 
witnesses  generally  all  persons,  although 
objectionable  on  the  ground  of  their  haying 
committed  some  crime  or  haying  some 
interest ;  14  &  15  Vict.  c.  99,  rendering  the 
parties  to  the  action  (not  being  an  aoticm 
of  adultery  or  of  breach  of  promise  of 
marriage)  competent  as  witnesses,  this  last 
competency  being  extended  by  16  &  17 
Vict.  c.  83,  to  the  husbands  and  wiyes  of 
parties,  and  by  40  Viot.  o.  14,  to  the  de- 
fendants and  their  wiyes  or  husbands,  in 
indictments  inyolying  merely  a  ciyU  right ; 
and  by  32  &  83  Vict  a  68,  to  actions  of 
adultery  and  breach  of  promise.  In  cri- 
minal actions  (not  including  reyenue 
matters),  the  parties  or  their  husbands  or 
wiyes  are  in  general  still  incompetent, 
excepting  on  indictments  for  fraud  and 
such  like.  And  want  of  intellect,  or  im- 
maturity of  intellect,  is,  of  course,  an  en- 
during ground  of  incompetency. 

See  titles  CBEDimLTTT  of  Witnesses  ; 
EyiDXNOE;  Witnesses;  Wilus,  &o. 

OOVPOnnOH.  As  well  by  the  Common 
Law  as  under  the  Bankruptcy  Act,  1869, 
it  is  lawAil  for  a  debtor  in  embarrassed 
circumstances  to  come  to  an  arrangement 
with  his  creditors  to  pay  them  so  much  in 
the  pound,  and  to  be  released  or  furgiyen 
by  them  the  rest.  The  agreement  is 
usuUy  carried  out  by  means  of  a  composition 
deed,  but  such  a  deed  is  not  requisite  by  the 
Common  Law,  there  being  a  sufficient  con- 
sideration to  support  the  arrangement  as  a 
simple  contract  merely,  in  the  mutual 
agreement  of  all  the  creditors  in  considera- 
tion of  the  agreements  of  the  others  to 
assent  to  the  composition  QSQtree  y.  IVtpp, 
15  M.  &  W.  23).  It  is  necesnury  by  the 
Common  Law  that  all  the  creditors  should 
haye  assented  to  the  composition;  but 
under  the  Bankruptcy  Act,  1869,  a  compo- 
sition is  resolyed  upon  by  an  extraordinary 
resolution  of  the  croditors,  i.e.,  a  resolution 
passed  by  a  majority  in  number  and  three- 
fourths  in  yalue  of  the  creditors  iu  general 
meeting,  confirmed  by  a  majority  in  number 
and  yalue  of  the  creditors  assembled  at  a 
subsequent  general  meeting  held  at  an 
interyal  of  not  less  than  seven  nor  more 
than  fourteen  days. 

Sm  also  titles  Bankbuptot;  Liquida- 
tion. 

COMFOnXIOH  DSSD:  See  tiUe  Com- 
position. 

COXFOUm)  HOUBBKOLDSB.  Is  of  one 
SBveml  persons  between  whom  the  ooou- 
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Kiion  of  a  house  is  divided,  such  penons 
ing  tenants  and  not  lodgers.  In  soch  • 
oases,  the  owner  (immediate  lessor)  is 
usually  rated  to  the  relief  of  the  poor  (59 
Geo.  3,  e.  12.  s.  19 ;  82  &  83  Vict  c.  41). 
The  oocnpier,  although  not  so  rated,  has 
the  same  municipal  priyileges  as  if  he 
were  rated  (21  &  22  Vict,  a  43) ;  also  the 
same  parliamentary  privileges  (14  ft  15 
Yici  0. 14;  32&33  Yict.c.  41) in  boroughs, 
provided  the  poor  rate  is  in  faot  paid.  In 
counties,  if  the  proportion  of  rateable  value 
falling  on  each  joint  oocnpier  or  owner  is 
sufficient  as  a  separate  qualification,  he 
may  vote  (30  &  31  Vict.  o.  102,  s.  27). 

OOXPOim)  LABOEHT  :  See  title  Lab- 

OENT. 

OOXPOUVSnrO  TSLOVT.  Where  a 
person  has  been  robbed,  and  he  knows  the 
felon,  and  receives  back  from  him  his 
goods  that  were  stolen,  or  some  other 
amends,  upon  agreement  not  to  prosecute, 
this  is  a  misdemeanour. 

See  titles  Advbbtibkm jwtb  ;  Thxtt; 

VOTB. 

00XPB0MI8S.  Is  an  arrangement  ar^ 
rived  at,  either  in  court  or  out  of  court,  for 
settling  a  dispute  upon  what  appears  to 
the  parties  to  be  equitable  terms,  having 
regard  to  the  uncertainty  they  are  in 
regarding  the  facts  or  the  law  and  the 
fhcts  together. 

See  titles  Gomfbomisb  or  Suit;  Family 
Abbamobment. 

OOMPBOMHB  OT  suit.  When  a  suit 
is  not  carried  through  to  verdict,  or  decree, 
or  judgment,  but  Sie  parties  agree  upon 
certain  terms,  which  include  a  stay  of  pro- 
ceedings, they  are  »aid  to  compromise  the 
suit.  A  mere  doubtftdness  of  right  is  a 
sufficient  consideration  to  sunport  a  com- 
promise (^CalUaker  v.  BieehcffMeim,  L.  B.  5 
Q.  B.  449).  Counsel  for  the  parties  may  also 
compromise  a  suit  without  the  authority 
and  even  against  the  wishes  of  their  clients. 
The  parties  themselves  may  compromise  it, 
but  without  prejudice  to  their  solicitor's 
lien  {Wright  v.  Burrowe,  3  C.  B.  344).  A 
compromise  when  made  with  the  sanction 
of  the  0>nrt  may  afterwards  (if  necessary) 
be  enforced  in  the  action  by  summary  pro- 
cess (SeuUvY.  Lord  Maodonald^S  Oh.  Div. 
658). 

00MPULB0B7   nLOIAOZ:    See   tiUe 

POjOTAOB. 

00MPUI80B7  P0WZB8.  Under  the 
Lands  Glauses  Oonsolidation  Act,  1845, 
compulsory  powers  are  given  to  railway 
companies  and  to  public  companies  gene- 
rally of  acquiring  lands  for  the  purposes  of 
their  respective  undertakings,  upon  the 


OOXFULSOBT  TOWZBS^ceml^iieci. 

terms  and  subject  to  the  conditions  speci- 
fied in  the  Act  Usuallv  that  Act  is  in- 
corporated in  the  special  Act  establishing 
the  company;  and  under  the  Education 
Act,  1870  (which  is  a  general  Act),  the 
school  boards  may  exercise  the  compulsory 
powers  contsined  in  the  Lands  Glausea 
Act  The  various  Public  Health  Acts 
also  confer  upon  local  boards  of  health 
and  sanitarv  authorities  large  compulsory 
powers  for  the  abatement  of  nuisances  and 
the  better  providing  for  the  public  health. 
See  titles  Lands  Glaubbb  Ck)N80LiDA- 
TioN  AoT ;  Public  Hbalth. 

OOMFUBOATIOK.  A  mode  of  trial  in 
Anglo^axon  times,  in  which  facts  were 
decided  upon  the  oath  of  the  defendant  or 
accused  person,  supported  by  eleven  com- 
purgators swearing  to  his  credibility.  It 
was  superseded  in  the  king's  Gourts  by 
trial  by  jury  (eee  title  Jubt,  Tbial  bt,  Hu- 
TOBT  of),  but  it  afterwards  lingered  in  the 
Borough  Gourts. 

See  title  Comfuboatobs. 

COMFUBGATOBS.  Persons  who  swear 
they  believe  the  oath  of  another  person 
made  in  defence  of  his  own  innocence.  Such 
was  the  case,  e.o.,  with  the  clergy,  who, 
when  accused  ox  any  capital  crime,  were 
not  only  required  to  make  oath  of  their 
own  innocence,  but  also  to  produce  a  cer- 
tain number  of  persons,  called  eompuT' 
gatarSf  to  swear  that  they  believed  the  oath 
of  the  accused.  It  is  a  rude  form  of 
evidence,  the  modem  phase  of  which  is 
eharaater-evidenee. 

See  title  Ghabacteb,  Evidbnob  as  to. 

OOKPUTB,  BULB  TO.  In  cases  where 
the  plaintiff  had  an  interlocutory  judgment, 
and  the  amount  of  damages  was  a  simple 
matter  of  calculation,  and  no  evidence  was 
required  to  ascertain  the  amount,  bevond 
what  was  apparent  on  the  faioe  of  the 
pleadines,  the  Gourt  instead  of  putting  the 
plaintiff  to  execute  a  writ  of  inquiry,  would 
refer  it  to  the  master  to  compute  principiJ 
and  interest  This  course  was  usually 
pursued  when  interlocutory  judgment  had 
been  signed  in  an  action  on  a  hill  of  ex- 
change, or  promissory  note,  or  banker's 
cheque.  The  Gourts  in  the  first  instance 
granted  a  rule  to  shew  cause  why  it  should 
not  be  referred  to  the  master  to  compute 
principal  and  interest,  &a,  which  rule  had 
to  be  served  upon  the  defendant,  and  if 
cause  was  not  shewn  the  rule  was  made 
absolute  (Bayley's  Pr.  221 ;  Lush's  Pr.  706). 
But  under  the  G.  L.  P.  Act,  1852,  in  the 
case  of  judgment  by  de&olt  no  rule  to 
compute  was  necessary  (s.  92);  and  in 
actions  where  the  plaintiff  sought  to  re* 
cover  a  debtor  liquidated  demand  in  money, 
judgment  by  default  was  final  (s.  93); 
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while  in  actions  in  which  the  amount  of 
damage  was  substantially  a  matter  of  cal- 
culation, it  was  not  necessory  to  it«ue  a 
writ  of  enquiry,  but  the  Court  or  a  judge 
might  direct  that  the  amount  for  which 
final  judgment  was  to  be  signed  should  be 
ascertained  by  one  of  the  masters,  who  was 
to  indorse  his  finding  on  the  rule  or  order 
referring  the  matter  to  him,  and  this  in- 
dorsement had  the  effect  of  a  verdict  upon 
a  writ  of  enquiry  (s.  94).  Under  the  present 
practice  as  regulated  by  the  Judicature 
Acts  and  the  orders  and  rules  thereunder, 
no  writ  of  inquiry  is  necessary  in  any  of 
these  cases,  but  it  is  referred  to  the  Chief 
Clerk  in  the  Chancery  and  to  the  Master 
in  the  Common  Law  Divisions  to  compute 
the  amount  of  damage  when  that  is  sub- 
stantially matter  of  calculation;  and  for 
this  purpose  no  rule  to  compute  is  neces- 
sary, as  the  proper  direction  in  that  behalf 
is  contained  in  the  judgment  (at  least  in 
the  Chancery  Divisions);  but  a  rule  to 
compute  may  in  this  case  still  be  necessary 
in  the  Common  Law  Divisions.  See  titles 
AssKsiMENT  OF  Damaobb;  Wbit  or  En- 
quirt. 

COHGEALMEHT  07  BIBTE:   See  title 

BiBTH,  CONOBALMERT  OV. 

COKCEALMEITT   DT   XQITITT.      Is  a 

branch  of  actual  fraud  consisting  of  a  tup- 
pressio  veri^  the  other  branch  teing  mis- 
representation, which  consists  in  a  tuggestio 
falsi,  and  botli  branches  constituting  a 
fraud,  without  reference  to  any  peculiarity 
in  the  relative  positions  of  the  defrauding 
and  defrauded  persons.  But  a  man  is  not 
guilty  of  cono^ment,  if  he  merely  does 
not  tell,  or  holds  his  tongue  (Qut  tacet,  non 
videtur  affirmare),  unless  he  was  under  an 
obligation  to  speaJc  out,  e,a.,  in  effecting  an 
insurance  upon  life  or  gooas,  in  negotiating 
family  compromises,  in  making  purchases 
from  a  man's  oetduU  qui  truttent  of  the 
trust  property,  and  such  like.  The  re- 
medies for  the  fraud  of  concealment  are 
the  usual  remedies  in  other  cases  and  kinds 
of  fraud. 

See  titles  Fraud  ;  Mibbepbeskntation. 

COVCIUUII  OBDnrASnm.   InAnglo- 
liorman  times  was  an  executive  and  resi- 
duary judicial  committee  of  tlie  Aula  Regis. 
See  titles  Cabinkt  Council;  Coubts 
or  JuBTioB ;  Pbivt  CouNCUi. 

COVCLUSIOVTOTEECOXnrTBT.  When 
a  party  in  pleading  traversed  or  denied  a 
material  factor  allegation  advanced  by  his 
opponent,  he  usually  concluded  his  plead- 
ing with  an  offer  tluit  the  issue  so  raised 
might  be  tried  by  a  jury ;  this  he  did  by 
stating  that  he  put  himself  upon  the 
country;  and  a  pleading  which  so  oon- 
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eluded  was  then  said  to  conclude  to  the 
country :  and  the  technical  phrase  itself 
was  termed  a  ^  eoruiusion  to  the  country." 

CONCOSD.  An  agreement  entered  into 
between  two  or  more  persons,  upon  a  tres- 
pass having  been  committed,  by  way  of 
amends  or  satisfaction  fur  the  trespass.  In 
that  species  of  conveyance  which  was 
formerly  in  use,  called  a  fine,  the  word 
"  concord "  also  occurs ;  and  here  it  signi- 
fies an  agreement,  called  tiie  finis  con- 
cordisB,  between  the  parties,  who  are  levying 
the  fine  of  lands  one  to  another,  how  and 
in  what  manner  the  lands  shall  pass ;  this 
concord  is  usually  an  acknowledgment 
from  the  deforciants  (i.e.,  defendants),  that 
the  lands  in  question  are  the  right  of  the 
complainant;  and  from  this  achnotcledg' 
menty  or  recognition  of  right,  the  party 
levying  the  fine  is  called  the  cognizor,  and 
he  to  whom  it  is  levied  the  oognizee, 

COHCUBSEHT  JUSIGa)ICTIOF.     Used 

to  be  that  portion  of  the  law  which  was 
enforced  (prior  to  the  1st  of  November, 
1875)  in  the  Courts  of  Equity  e<)ually  with 
the  Courts  of  Law,  and  in  which  Equity 
assumed  a  concurrent  jurisdiction  chiefly 
upon  the  g^und  of  the  remedy  at  Law 
being  inadequate  or  only  circuitously  ren- 
dered adequate.  Under  tlie  Ju  dcature 
Acts,  1873-5,  the  entirejurisdictionsof  Law 
and  Equitv  are  made  concurrent  in  name, 
but  the  old  distinctions  of  substance  are 
not  affected  by  that  merely  nominal  fusion. 
See  title  ExoLrsivE  Jubisdiotion. 

COKCmEtBSHT  WBIT.  Is  a  copy  of  the 
original  writ  of  summons  issuea  in  an 
action,  the  very  date  being  the  same ;  the 
seal  bears  the  word  **  concurrent  '  on  it, 
and  shews  the  date  when  the  concurrent 
seal  was  impressed  (t.0.,  issued).  A  con* 
current  writ  is  frequently  issued,  for  ser* 
vice  out  of  the  jurisdiction  (Order  tl  2). 

CONDEMKATIOH  MONEY.  The  party 
lyho  fails  in  a  suit  or  action  is  sometimes 
said  to  be  condemned  in  the  action,  whence 
the  damages  to  which  such  failure  has 
made  him  liable  used  to  be  frequently 
called  condemnaHon  money.  Thus  in  pro- 
ceedings to  enforce  a  recognizance  by  writ 
of  scire  facias  it  is  laid  down  that  **  these 

Sersons  (the  bail)  stipulated  that  if  the 
efenditnt  should  be  condemned  iu  the 
action,  he  should  pay  the  condemnation 
money,  or  render  himself  into  custody." 

OONBIOTIO.  In  Boman  Law,  was  the 
general  name  for  a  personal  action,  just  as 
vindicaiio  was  the  general  name  for  a  real 
action.  It  lay  to  recover  a  sum  certain  or 
a  thing  certain ;  when  authorized  by  any 
statute   (e.g.f    to  recover   any   statutory 
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OOSBIOTIO-Hxmttmie^ 

penaltyX  i^  v<^  called  a  condielio  ex  lege. 
The  oondieHo  was  originally  merely  a  Btep 
in  the  actio  taeramenti. 

See  titles  SAOBAMmrn  Actio;   Ynr- 

DIOATIO. 

COVDICnO  FUBTIVA.  Was  the  action 
of  eondi43tio  applied  for  the  reoovery  of 
stolen  property. 

Bee  title  Fobtctic 

COHDXTION.  In  French  Law,  the  fol- 
lowing pecnliar  distinctions  are  made : — 

(1.)  A  condition  is  eaeueUe^  when  it  de- 
pends on  a  chance  or  hazard ; 

(2.)  A  oondition  is  poteUaHoe^  when  it 
depends  on  the  accomplishment  of  some- 
thing which  is  in  the  power  of  the  party  to 
accomplish ; 

(3.)  A  condition  is  mixie^  when  it  de- 
pends partly  on  the  will  of  the  party  and 
partly  on  the  will  of  others ; 

(4.)  A  condition  is  tuspenaive,  when  it  is 
the  future  and  uncertain  event,  or  present 
but  unknown  event,  upon  which  an  obliga- 
tion takes  or  MLs  to  take  effect ; 

(5.)  A  condition  is  resolu/oi r6,  when  it  is 
the  event  which  undoes  an  obligation  which 
has  already  had  effect  as  such. 

OOHDiTIOn.  At  the  Common  Law,  a 
oondition,  or  the  benefit  of  a  oondition, 
could  only  be  reserved  to  the  grantor, 
lessor,  or  assignor,  and  his  real  or  personal 
representatives,  and  not  to  a  stranger ;  but 
by  the  stat  8  ft  9  Vict  c.  106,  s.  5,  under 
an  indenture  executed  after  the  Ist  of 
October,  1845,  the  benefit  of  a  condition 
respecting  any  lands  or  tenements  may  be 
taken,  although  the  taker  thereof  be  not 
named  a  party  to  the  same  indenture. 

A  oondition  affecting  freehold  lands 
must  be  created,  if  not  by  the  same  deed, 
at  all  events  by  a  deed  executed  and  deli- 
vered at  the  same  time  as  the  deed  which 
creates  the  estate;  but  a  condition  affecting 
chattels,  rents,  annuities,  and  such  like, 
may  be  createa  subsequently  to  the  prin- 
cipal deed. 

COVDmOHB,  BBSAGH  OF.  By  the 
Common  Law,  no  one  could  take  advan- 
tage by  entry  or  action  of  the  breach 
of  a  condition,  except  persons  who  were 
parties  or  privies  in  right  and  represen- 
tation. Therefore,  by  £e  Common  Law, 
neither  privies  in  law  *  (e.g.,  lords  claiming 
by  escheat)  nor  grantees  and  assignees  of 
the  reversion,  could  have  such  aovantag^ 
of  it  But  by  stut  82  Hen.  8,  o.  84,  au- 
toes and  assignees  now  possess  this  right, 
whether  the  grant  is  of  the  whole  or  only 
of  a  part  of  the  estate  of  the  reversion,  but 
not  so  as  to  apportion  the  oondition ;  how- 

*  NeveTtbelesB  if  the  oondiUon  were  Implied  in  law, 
privlM  Id  Uw  might  talce  ftdyanUge  of  the  breach. 


COVDinOHS,  BSSACH  OF— oon<tnti«d. 
ever,  now,  by  stat  22  &  23  Yiot  o.  35,  s.  8, 
such  apportionment  may  be  made  where 
the  reversion  is  severed,  t.s.,  split  up  into 
parts. 

Even  when  lands  are  descendible  by 
some  rule  or  custom  to  a  person  other  than 
the  heir  by  the  Common  Law,  e.g.,  in 
gavelkind  lands,  none  but  the  heir  by  the 
Common  Law  might  enter  for  the  breach ; 
although  after  such  entry,  the  customary 
heir  or  heirs  might  enter  on  him,  and  enjoy 
along  with  him,  if  the  custom  so  directed. 
But  the  right  of  taUng  advantage  of  a 
breach  of  oondition  being  merely  personal 
(1  Pres.  Shop.  T.  150),  not  even  the  heir 
at  Common  Law  might  enter  for  a  condition 
broken  in  the  lifetime  of  his  anoestor. 

COHDmOVB,  I1EF088IBLE.  In  Roman 
Law,  a  legacy  subject  to  an  impossible  con- 
dition was  valid,  and  was  at  once  an  abso- 
lute bequest ;  and  this  is  also  the  rule  as 
to  bequests  of  personal  property  in  English 
Law.  Again,  in  Roman  Law,  a  stipulation 
(t.6.,  contract)  subject  to  an  impossible 
condition  was  void  altogether;  and  this  is 
also  the  rule  of  the  English  Law  as  to 
such  a  contract  in  the  general  case.  But 
a  distinction  has  been  taken  in  English 
Law  chiefly  upon  the  words  of  the  contract, 
between  on  the  one  hand  a  oondition 
which  is  already  impossible,  and  known  to 
be  so  to  the  contracting  parties  at  the  time 
of  their  contracting  (in  wliich  case  the  con- 
tract is  invariably  void,  as  being  simply 
foolish),  and,  on  the  other  hand,  a  condi- 
tion which  subsequently  to  the  contract 
becomes  impossible,  or  the  impossibility  of 
which  was  unknown  to  tiie  parties  at  the 
time  of  the  contract  (in  which  latter  case 
the  contract  may  or  may  not,  according  to 
the  language,  be  and  remain  binding).  See 
Leake  on  (Contracts,  356w 

OOHDITIOHa  OF  BALE.  Are  the  condi- 
tions upon  whi<^  land  is  sold ;  and  when 
the  safe  is  by  private  contract  they  are 
embodied  (together  with  the  particulars  of 
sale)  in  the  agreement  for  sale ;  but  when 
the  sale  is  by  publio  auction,  then  the  con- 
ditions of  Side  are  a  separate  document  aa 
are  also  the  particulars  of  sale  and  the 
agreement.  Usually,  however,  even  in  a 
sale  by  publio  auction,  the  conditions  and 
particu^rs  are  printed  on  the  same  paper ; 
and  at  the  foot  of  the  conditions,  there  is 
also  printed  the  memorandum  of  agreement 
with  blank  spaces  for  the  purchasera  to  fill 
up  and  sign. 

The  various  matters  provided  for  in  the 
oonditiouB  of  sale  are  principally  the  fol- 
lowing : — 

(1.)  The  oonduot  of  sale, — ^the  biddings, 
&0. ;  and  this  condition  is  to  state 
that  the  property  is  subject  to  a 
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reseired  price  (if  the  fact  is  so),  or 
that  the  vendor  reseryes  the  right 
to  bid  (if  that  la  ao) ; 

(2.)  The  deposit  moDcy, — and  ita  forfei- 
ture m  case  of  piircha8er*B  default ; 

(8.)  The  valuation  or  o^er  appraiaement 
of  fixtures,  &c. ; 

(4.)  The  abstract  of  title  to  be  fumiahed, 
— the  commencement  (or  '*  root ") 
of  title  being  apeoified,  and  ex- 
cluaion  of  investigation  of  prior 
title ; 

(5.)  The  exclusion  of  enquiries  after 
possible  dowresses ; 

(6.)  The  evidence  of  recitals,  &c., — usu- 
ally all  recitals  in  deeds,  &c., 
twenty  years  old  being  made  evi- 
dence, unless  their  inaccuracy  or 
falsehood  is  otherwise  demon- 
strated; 

(7.)  The  expenses  of  investigating  title 
and  making  searches ; 

(8.)  The  ascertainment  of  the  identity  of 
the  property  sold  with  that  referred 
to  in  the  abstraot  of  title ; 

(9.)  The  provisions  entitling  or  disen- 
titling to  compensation  for  errors 
in  description  or  acreage  of  pro- 
perty; 

(10.)  The  date  for  completion  by  pay- 
ment of  residue  of  purchase-money, 
and  execution  of  a  proper  deed  of 
assurance; 

(11.)  The  receipt  of  rents  and  payment 
of  outgomgs, — by  whom  to  be 
borne,  and  as  from  what  date  the 
purchaser  to  be  entitled  and  liable 
thereto  respectively,  with  a  provi- 
sion for  payment  of  interest  by 
purchaser  ou  his  unpaid  puruhase- 
money  where  possession  not  taken 
at  the  date  appointed  ; 

(12.)  The  delivery  up  of  title  deeds,  or 
anangements  for  their  custody 
and  production  by  vendor ; 

(13.)  The  tune  for  making  objections  to 
and  requisitions  upon  the  title, 
witti  a  provision  resoindins;  con- 
tract at  vendor's  option  if  he  is 
unable  to  reasonably  satisfy  the 
purchaser,  and  the  latter  msists 
on  being  satisfied ;  and 

(14.)  The  forfeiture  of  deposit,  and  right 
of  re-sale  at  purchaser's  expense, 
when  the  purchaser  is  in  default 
in  not  completing  the  contract. 

OOHDITIOHS  PBXCnEDXNT  AHD  flfUB- 
SEdUSHT.  Conditions  are  precedent  or 
subsequent  with  reference  either  to  ettatcB 
or  to  righU  o/ctction, 

(I.)  Conditions  precedent  and  subsequent 
with  reference  to  ettaiea. 

In  the  construction  of  personal  bequestt^ — 


COWDlTiOyg  PBBCEDXNT  AHD  STTB- 
8EQUEHT— ixmhntied. 

(a.)  where^  the  condition  is  precedent,  and 
there  is  no  limitation  over  on  its  non-ful- 
filment, it  is  sufficient  if  it  is  performed 
in  substance,  when  from  unavoidable  cir- 
cumstances it  cannot  be  fulfilled  to  the 
letter;  but  when  there  is  a  limitation 
over  of  the  legacy  on  non-fulfilment  of  the 
condition,  a  strict  and  literal  performance 
of  it  is  reauired  (1  Wh.  Rop.  Leg.  769).  On 
the  other  nand,--((.)  when  the  condition  is 
subsequent,  then,  as  being  odious,  it  is 
construed  with  strictness,  and  to  be  of  any 
avuil  to  defeat  an  estate  (whether  vested 
or  contingent),  it  must  have  been  fulfilled 
to  the  letter  (1  Wh.  Bop.  Leg.  783);  con- 
sequently, the  condition  subsequent  when 
from  unavoidable  circumstances  it  cannot 
be  fulfilled  to  the  letter,  a  mere  substantial 
performance  of  it  will  not  suffice ;  in  other 
words,  the  condition  subsequent  becoming 
impossible  in  part  is  discharged  in  whole, 
and  the  prior  vested  estate  becomes  abso- 
lute ;  for  it  is  only  reasonable  that  before  a 
person  is  deprived  of  the  benefit  conferred 
upon  him  tlie  literal  event  on  which  the 
forfeiture  is  to  arise  should  happen. 
Thus,  if  a  condition  which  is  precedent 
to  some  bequest  requires  the  consent  of 
three  trustees  to  the  marriage  of  the  legatee, 
and  one  of  those  trustees  dies,  and  there  is 
no  limitation  over,  the  approbation  of  the 
surviving  two  trustees  previously  to  the 
marriage  will  be  a  sufficient  compliance 
with  the  condition ;  and  in  such  a  case,  if 
the  condition  were  subsequent,  the  hap- 
pening of  the  like  event  would  discharge 
the  condition  in  ioto,  inasmuch  as  the 
literal  performance  was  become  impossible. 
See  1  Wh.  Bop.  Leg.  803. 

(II.)  Conditions  precedent  to  the  vesting 
of  a  right  of  aetionf  also,  conditions  sub- 
sequent divesting  the  same. 

Tlie  right  of'  action  is  not  complete 
without  the  previous  performance,  or  else 
the  renussion,  of  all  (if  any)  conditions  pre- 
cedent to  the  obligation  attaching  to  the 
defendant;  and  therefore  it  is  necessary 
to  aver  in  the  declaration  a  performance 
of  all  such  conditions,  or  else  a  sufficient 
excuse  for  the  non-performance  thereof 
(Orafton  v.  Easiem  Counties  By.  Go.,  8 
Exch.  699).  By  tlie  C.  L.  P.  Act,  1852, 
s.  57,  it  is  made  lawful  for  the  plaintiff  or 
defendant  in  any  action  to  aver  perform- 
ance of  conditions  precedent  generally; 
but  this  enactment  does  not  rdieve  him 
from  the  necessity  of  averring  specifically 
any  excuse  for  a  non-performance  thereof, 
and  in  tbis  specific  averment  both  the 
conditions  exciued  and  the  excuses  of  per- 
formance must  be  averred  with  particu- 
larity {London  Doek  Co.  v.  SinnoU,  8  £. 
&  B.  347):   but  although  the  discharge 
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OOHDinOVS  FBIOIDin  AMD  BTO- 
flXQUZHT— eoniuMied. 

of  an  obligation  under  seal  can  only  be 
effected  by  a  deed  under  seal,  the  dia- 
eharge  need  not  be  80  averred  in  the 
declaration  (Thame§  Haven  Dock  Co.  t. 
Brymer,  5  Exeh.  696),  or  now  in  the 
statement  of  claim.  A  g;eneral  averment 
of  readineoB  and  willingneM  to  perform  all 
conditiona  precedent  is  not  anffloient  in 
the  caae  of  a  coudition  precedent  which 
leqnirea  either  performance  or  an  excuse 
finom  performance  {BoberU  ▼.  Brett^  6  0.  B. 
(N.8.)  611) :  but  where  the  acts  to  be  done 
on  the  parts  of  the  plaintiff  and  defendant 
are  eonewrenty  the  party  who  sues  the 
other  for  non-performance  of  his  part, 
need  only  aver  a  willingness  and  readiness 
to  perform  {Morton  ▼.  Lamb^  7  T.  B.  125) ; 
ana  the  rule  is  the  same  with  respect 
to  agreements  under  seal  (Olatebrooic  ▼. 
TToodfoio,  8  T.  B.  366).  And  when  the 
declaration  or  statement  of  claim  suffi- 
ciently shews  that  the  defendant  has 
abaoluteW  incapacitated  himself  from  per- 
forming his  part  of  the  contract,  it  is  not 
neceasary  to  arer  either  the  performance  of 
conditions  precedent,  or  a  readiness  and 
willingness  to  perform  the  concurrent  acts 
iffoehster  y.  De  la  Tour,  2  E.  ft  B.  678); 
eg.,  bankruptcy  has  been  decided  to  be 
such  an  incapacitation  in  the  case  of  a  oon- 
tnict  for  the  sale  of  goods  to  be  paid  for 
by  instalments  (In  re  Edwards,  Ex  parte 
ChahnerM,  L.  B.  8  Gh.  App.  289). 

Again,  conditions  precedent  or  subse- 
quent may  be  void  eonditione. 

There  is,  howeyer,  a  very  great  distinc- 
tion between  real  property  on  the   one 
hand  and  personal  property  on  the  other, 
with  reference  to  the  effecik  of  such  con- 
ditions being  Yoid;  for  real  property  is 
governed  entirely  by  the  Common  Law, 
whereas  personal  property  is  largely  sub- 
ject to  rules  derived  nom  the  Boman  Civil 
lAW.  Thus,  FiBffTLT,  with  reference  to  real 
property^  if  a  condition  in  restraint  of 
marriage  is  general  and   therefore  void, 
then, — 
(a.)  If  the  condition   is  freeedent,  no 
estate  or  interest  will  arise,  be- 
cause the  estate  was  only  to  arise 
upon  the  fulfilment  of  the  con- 
dition, which  is  impossible,  and 
tbe  Common  Law  will  not,  to  the 
pr^udiee  of  the  heir,  dispense  with 
the  fulfilment  of  the  condition; 
but 
(b.)  If  the  condition  is  eubeequent,  the 
estate  to  which  it  is  annexed  will 
become  freed  from  the  condition 
and  be  absolute. 
Bboohdlt,  with  reference  to   perwonal 
estate,  if  a  condition  in  restraint  of  mar- 
riage is  general  and  therefore  void,  then, — 


OOJDlTlOJi  PBMBDllT  AMD  BUB- 
miJJXn— continued. 

(a.)  If  the  condition  is  precedent,  the 
bequest  will  tske  dTeot  as  if  no 
condition  had  been  imposed ;  and 
(6.)  If  the  conditinQ  is  subsequent  the 

prior  bequest  beoames  absolute. 
And  t>y  the  rules  of  the  Boman  Civil 
Law,  and  the  analo^cons  rules  of  the  Eng- 
lish Law  derived  herefrom,  restraints  on 
the  freedom  of  marriage  are  so  odious, 
that,  even  where  they  are  partial  only,— 
(a.)  If  the  condition  is  subsequent,  ex- 
pressly or  impliedly  providing  for 
the  cesflor  of  the  mterest  in  the 
event  of  marriage,  then, — 
(aa.)  If  Uiere  is  no  bequest  over 
in  the  event  of  marriage,  the 
prior  bequest  is  absolute ;  but 
(56).  If  there  is  a  bequest  over 
in  the  event  of  marriage,  the 
prior  bequest  becomes  divested 
in  the  event  of  marriage,  and 
the   property   passes  to  the 
second  legatea    But, — 
(&.)  If  the  condition  is  preeedent,  then, — 
iaa.)  If  there  is  no  bequest  over 
in  the  event  of  marriage,  the 
legacy  ii  forfeited  (Foimo  y 
Furze,  8  De  O.  M.  ft  G.  756; 
sed   dubiiatur,   see   2    Jarm. 
Wills,  2nd  ed.  87) ;  and 
(66.)  If  there  is  a  bequest  over  in 
the  event  of  marriage,  the 
prior  legacy  is  forfeited,  and 
passes  over  to  the  second. 

OOVBinOHB  BXPUGHAVT.  It  is  a 
well  established  rule  of  law,  that  condi- 
tions or  restraints  inconsistent  with,  or 
repuenant  to,  the  estate  or  interest  to 
which  they  are  annc^xed,  are  absolutely 
void.  Numerous  illustmtions  of  the  rule 
are  furnished  in  the  reported  decisionsw 
Thus  (1.)  The  power  of  alienation  being 
an  incident  inseparable  from  an  estate  in 
fee  simple,  it  follows  that  any  condition 
against  alienation  annexed  to  a  convey- 
ance or  devise  to  any  one  in  fee  simple  ia 
absolutely  void,  whether  the  condition  be 
general,  t.s.,  forbidding  alienation  alto- 
gether (Co.  Litt  206  b,  223  a),  or  be  par- 
ticular, t'.6.,  forbidding  alienation  in  ceitidn 
specified  modes,  e^„  by  mortgage ;  and  it 
makes  no  difference  if  there  be  a  forfeiture 
or  executory  devise  over  in  case  of  an  at- 
tempt at  alienation  {Ware  v.  Cannj  10 
B.  ft  0.  433).  The  rule  ib  the  same,  in 
the  case  of  a  gift  in  fee  tail  with  a  condi- 
tion annexed  to  it  not  to  suffer  a  common 
recovery  or  fine,  or  execute  anv  other  dis- 
entailing assurance  (Piers  v.  Winn,  1  Vent. 
321).  Also,  in  Bradley  v.  Peixoto  (3  Yes. 
324),  in  the  case  of  a  beanest  to  A.  for  life, 
and  at  his  decease  to  nis  executors  and 
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admiuiBtratora,  it  was  held  that  A.  took  an 
abaolnte  interest  in  the  legacy,  and  that 
a  condition  restraining  him  from  dlspoeing 
of  the  principal  of  the  legacy,  followed  by 
a  gift  over  in  case  he  should  attempt  to 
do  BO,  was  inconsistent  with  the  previoas 
absolute  bequest,  and  was  therefore  alto- 
gether void. 

Again  (2.)  In  the  case  of  a  devise  in 
fee,  with  a  condition  (being  a  mere  condi- 
tion) that  no  wife  should  hiiye  dower 
or  husband  curtesy  out  of  the  estate  de- 
vised, the  condition  would  be  void  for 
repugnancy. 

Again  (3.)  In  the  case  of  a  feoffment  in 
fee,  with  a  condition  excluding  females 
from  ever  taking  the  inheritance,  the  con- 
dition would  be  void  for  repugnancy. 

Again  (4.)  In  the  CHse  of  a  gift  in  fee 
to  A.,  with  a  condition  that  failing  disposi- 
tion thereof  by  A.  in  his  lifetime  {Bossy. 
Boss,  1  J.  &  W.  154),  or  so  far  as  such  dis- 
position should  not  extend  {Wathins  y. 
WiUiams^  3  Mac.  k  G.  622),  the  undisposed 
of  principal  should  devolve  in  a  certain 
specified  way,  the  condition  is  void  for  re- 
pugnancy, it  being  an  inconsistent  thing 
to  separate  the  devolution  of  property  from 
the  property  itself,  or  to  attempt  to  give 
one's  property  away  twice  absolutely. 

Again  (5.)  In  the  case  of  an  absolute 
bequest  or  devise,  or  other  gift  to  A.,  with 
a  condition  that  the  property  given  should 
not  be  liable  to  the  debts  of  A.,  the  condi- 
tion would  be  void  for  repugnancy  {Bock- 
ford  v.  Hachman^  9  Hare,  475). 

Again  (6.)  In  the  case  even  of  a  life  or 
other  limited  interest  being  given  to  A., 
with  a  ooudition  that  he  is  not  to  anticipate 
the  same,  the  condition  would  be  void  for 
repugnancy  {Brandon  v.  Bchinson^  18  Yes. 
429) ;  for  property  cannot  be  given  for  life 
any  more  than  in  fee  simple,  without  the 
power  of  alienation  being  incident  to  the 
gift.  And  even  in  the  case  of  a  married 
woman,  such  a  restraint  on  anticipation  is 
totally  void  for  repugnancy,  unless  the 
married  woman's  interest  is  her  own  sepa- 
rate estate  {see  title  Separate  Estate). 
Nevertheless,  a  proviso  determining  a  life- 
interetit  in  property  upon  the  baiiKruptcy 
of  the  life-tenant,  and  carrying  the  pro- 
perty over  has  been  held  valid  {Lockyer  v. 
Savage^  2  Stra.  947);  a  fortiori  such  a  pro- 
viso would  be  valid  in  ouse  the  bankruptcy 
occurred  in  the  lifetime  of  the  testator 
(  Yarwdd  v.  Moorhouse,  1  Buss.  &  My.  364), 
or  settlor  {Manning  v.  Chambers^  1  De  G. 
&  Sm.  282). 

But  while  avoiding  in  that  manner  all 
general  restraints  and  all  conditions  which 
are  obntradictorv  to  the  inherent  essence 
of  the  gift,  the  law  nevertheless,  not  only 
permits,  but  favours,  partial  or  limited  re- 
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straints.      For    example,    the    following 
limited  restraints  on  alienation,  and  others 
like  them,  are  valid  in  law : — 
(I.)  A  condition  not  to  alien  in  mort- 
main, or  to  A.  or  B.  in  particular : 
and 
(2.)  A  condition  not  to  alien  within  a 

limited  time. 
On  the  other  hand,  a  condition  not  to 
alien  excepting  to  one  specified  individual 
would  be  void,  as  being  virtually  an  un- 
limited or  general  restraint  {AUwater  v. 
AUwater,  18  Beav.  330). 

C0n)ITI0H8,  VOID.  Besides  the  con- 
ditions above  exemplified  that  are  void  fur 
repugnancy,  there  are  other  void  conditions. 
For  example,  conditions  in  restraint  of 
the  cohabitation  of  man  and  wife  {Wren 
v.  Bradley^  2  De  G.  &  Sm.  49),  and  pro- 
visions having  reference  to  the  future 
separation  of  man  and  wife  {Cartioright 
v.  Cartioright,  3  De  G.  M.  &  G.  982 ;  Cock- 
sedqe  v.  Cocksedge,  14  Sim.  244),  are  void 
as  oeing  contrary  to  public  policy ;  and 
so  also,  and  for  the  lixe  reason,  are  con- 
ditions in  general  restraint  of  trade,  and 
in  general  restraint  of  marri%^e  {Newton  v. 
Marsden,  2  J.  &  U.  356 ;  Alien  v.  Jcuikaon, 
1  Gh.  Div.  399).  And  with  reference  to 
the  validity  of  conditions  not  to  dispute  a 
will,  these  conditions  appear  to  be  valid 
as  to  real  estate,  but  (unless  there  is  a  gift 
over)  void  as  regards  personal  estate. 

See  title  Oomditions  Pbiceoxnt  and 
Subsequent. 

OORBmOVAL  LDOTAnOirB.  These 
consist  in  the  original  limitations  or  defi- 
nitions of  an  estate,  and  not  in  the  deter- 
mination or  destruction  by  means  of  a  con- 
dition of  an  estate  previously  limited.  They 
apply  both  to  real  and  to  personal  estate. 

(1.)  With  reference  to  real  estate.  If 
real  estate  ia  g^ven  to  a  woman  for  widow- 
hood {durarUe  viduitate\  such  a  limita- 
tion is  good,  even  if  it  be  not  followed  by 
any  limitation  over  on  her  re-marriage,  and 
h  fortiori  if  it  be  followed  by  such  latter 
limitation ;  and  if  real  estate  is  given  to  a 
woman  as  long  as  she  shall  remain  un- 
married {dum  soUa  /uenY),  such  a  limita- 
tion is  good  (Go.  Litt.  42  a) ;  although,  as 
being  (in  appearance  at  least),  in  general 
restrtiint  of  marriage,  it  would  be  void  aa 
a  condition  subsequent  whether  followed 
or  not  by  a  limitation  over. 

(2.)  With  reference  to  personal  estate. 
The  authorities  are  in  favour  of  the  vali- 
dity of  such  limitations  until  marriage 
(see  WM  v.  Graee,  2  Phil.  702 ;  Heath 
v.  Lewis,  2  De  G.  M.  &  G.  954 ;  MorUy  y. 
Bennoldson,  2  Hare,  579) ;  from  which  cases 
it  is  necessary  to  distinguish  Wren  v. 
Bradley  (2  De  G.  &  Sm.  49),  as  not  being 


A  NEW  LAW  DICTIONARY. 


113 


OOHBmOVAL  LIMITATIOm-^miliL 

a  case  of  conditional  limitation,  bat  of  void 
condition  subseqnent. 

The  true  construotion  of  conditional  limi- 
tations, where  the  condition  has  reference 
to  death,  or  to  death  under  specified  cir- 
cumstances, is  governed  by  the  following 
rules: — 

(1.)  With  reference  to  personal  estate. 

(a.)  When  personal  estate  is  given  to  A. 
absolutely  or  indefinitely,  *'  and  in  case  of 
his  death,**  or  **  in  the  event  of  his  death," 
to  B.,  the  testator,  in  the  absence  of  evi- 
dence of  a  contrary  intent,  is  taken  to  have 
intended  death  at  Mme  parUealar  period 
(and  not  death  generally),  and  therefore, 

(aa,^  When  &.e  interest  given  to  A.  is 
immeaiate,  and  there  is  no  other  perioJ  to 
which  the  death  ran  be  referred,  the  death 
is  to  be  referred  to  some  period  in  the  life- 
time of  the  testator  (Schenk  v.  Agnew,  4  K. 
&  J.  405). 

(56.)  Where  the  interest  given  to  A.  is 
preceded  by  some  particular  interest  given 
to  anotlier,  the  death  is  to  be  referred  to 
some  period  in  the  lifetime  of  the  latter 
(ije.  of  the  prior  beneflciary^X  ^^'^  ^^  ^ 
immaterial  in  this  case  whether  or  not  the 
death  of  A.  occur  antecedently  or  subse- 
quentlv  to  the  death  of  the  testator;  and 
generally  where  any  period  other  than  the 
lifetime  of  the  testator  can  be  suggested, 
that  period  is  to  be  preferred. 

(b.)  When  perBonal  estate  is  given  to  A. 
for  life  onl^  and  not  absolutely,  and  **  if 
he  should  die,**  or  '*  in  case  he  should  die," 
or  **  in  the  event  of  his  death,"  &c.,  to  B., 
the  death  is  not  to  be  referred  to  any 
period  in  particular  either  in  the  lifetime 
of  the  testotor  or  not  but  is  to  be  taken  as 
referred  to  generally ;  and  so  also  if  only 
the  interest  or  income  of  a  fund  is  given 
to  A.  (2  Jarm.  Wills.  2nd  ed.,  633). 

(2.)  With  reference  to  real  estate. 

(a.)  Where  by  a  will  executed  before 
the  Wills  Act,  1  Vict.  c.  26,  real  estate  is 
given  to  A^  and  in  case  of  his  death  to  B., 

(aa.)  If  the  words  of  reference  to  death 
are  to  death  simply,  then  the  reference  is 
to  death  generally  and  not  to  any  parti- 
cular period  either  within  the  lifetime  of 
the  testator  or  not. 

(lb.)  If  the  words  of  reference  to  death 
are  not  to  death  simply,  but  to  death  under 
certain  specified  circumstances,  then  the 
attempt  must  be  made  to  shew  that  the  re- 
ference is  to  some  particular  period  sug- 
gested by  the  specified  ciroumstanoes 
(2  Jarm.  Wills,  2od  ed.,  ch.  49). 

(b.)  Where  by  a  will  executed  since  the 
Wills  Act.  1  Vict.  c.  26,  real  estate  is 
given  to  A.,  and  in  case  of  his  death  to  B., 
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(aa.)  If  the  words  of  reference  to  death 
are  to  death  simply,  then  the  reference  is 
to  death  within  the  lifetime  of  the  tes- 
tator, or,  (if  there  sliould  be  any  estate 
given  to  another  which  is  prior  to  A.'s 
estate),  then  to  death  within  the  period 
of  the  lifetime  of  the  prior  beneficiary,* 
and  it  is  immaterial  in  this  case  whether 
the  death  of  A.  occur  antecedently  or 
subsequently  to  the  death  of  the  testator. 

(66.)  If  the  words  of  reference  to  de4ith 
are  nci  to  death  simply,  but  to  death  under 
certain  specified  circumstances,  then  tlie 
attempt  must  be  made  to  shew  that  the 
reference  is  to  some  particular  period  sug- 
gested by  the  specified  cireumstances 
(2  Jarm.  Wills,  2nd  ed.,  ch.  49). 

COHBOXIinA.  Were  co-ownerships  or 
limited  ownerships,  such  as  emphyteusU, 
9uperfieiesy  pignuBj  hypotheeOy  ustufruetus, 
utua,  and  heAUaUo.  These  were  more 
than  mere  Jura  in  re  aliendf  being  portion 
of  the  dominium  itself^  although  they  are 
commonly  distinguished  from  the  dominium 
strictiy  so  called. 

OOHDOV ATIOV.  A  technical  term,  for- 
merly used  in  the  Ecclesiasticsl  Courts,  and 
from  them  transferred  to  the  Oourt  for  Di- 
vorce and  Matrimonial  Oauses,  to  signify 
forgiving  by  a  husband  or  wife  of  a  breach, 
on  the  part  of  the  other,  of  his  or  her 
marital  duties.  The  legal  effect  of  which 
forgiving,  or  oondomation^  is,  that  usually 
the  party  cannot  subsequentiy  seek  redress 
for  an  offence  already  forgiven.  For  in- 
stance, if  after  his  knowledge  of  the  wife's 
adultery  a  husband  cohabits  with  her,  such 
an  act  of  oondonaiion  bars  him  from  his 
remedy  of  divorce ;  and  a  wife  is  equally 
barred  who  has  condoned  an  act  of  cruelty 
on  the  part  of  the  husband.    It  is  an  im- 

Sortant  exception,  however,  to  the  eeneral 
octrine  of  condonation,  which  is  rounded 
on  a  willingness  to  heal  the  disputes  of 
married  life,  that  a  subsequent  repetition 
of  the  crime  revives  the  former  offence,  and 
nullifies  the  intermediate  act  of  condona- 
tion by  the  injured  party. 

OOHBtTCT  XOHST.  Money  paid  to  a 
witness  who  has  been  subpoenaed  on  a  trial, 
sufficient  to  pay  the  reasonable  expenses  of 
going  to,  staying  at,  and  returning  from, 
the  place  of  trial.  These  expenses  are 
estimated  according  to  the  rank  of  life  of 
the  party,  the  state  of  his  health  at  the 
time,  and  other  similar  cireumstances 
(Lush's  Pr.  460);  they  are  paid  by  the 
subpoenaing  party  in  the  first  instance. 

OOKTABESATIO.  In  Roman  Law,  was 
a  sacrificial  rite  resorted  to  by  marrying 

*  **Darati0D  of  the  prior  estate"  might  probably 
be  the  more  correct  ezpresalon. 
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peraoDB  of  high  patrician  or  priestly  degree, 
for  the  purpose  of  clothing  the  nusbcmd 
with  the  manus  over  his  wife ;  the  civil 
modes  of  effecting  the  same  thing  being 
coemptio  (formal)  and  tuua  mttUerii  (in- 
formal). 

See  titles  Coemptio  ;  Usus  Muliebis. 

COHFEBXHCX.  Is  a  word  of  various 
meanings  in  law. 

(1.)  It  denotes  the  bringing  together  of 
client  and  counsel,  and  entitles  a  junior 
counsel  to  the  fee  of  £1  6«.,  whereas  a  con- 
sultation (t.6.,  a  bringing  together  of  senior 
and  junior  counsel)  carries  only  a  fee  of 
£1  3<.  6(1. 

(2.)  It  denotes  the  bringing  togetlier  of 
the  two  Houses  of  Parliament,  when  there 
is  a  dispute  between  them,  so  that  by 
means  of  some  members  of  the  respective 
houses  chosen  to  represent  them  at  the 
conference,  they  may  consider  (t.6.,  confer 
upon)  the  matter  in  dispute,  so  as  to  come 
to  an  undertttanding  about  it. 

(3.)  It  also  denotes  any  informal  meeting 
of  plenipotentiaries  or  delegates  of  different 
states  to  consider  of  and  confer  upon  matters 
affecting  them  internationally. 

COVnSfllOV.  This  word,  in  the  law, 
retains  its  usual  and  popular  signification. 
Thus,  when  a  prisoner  is  indicted  of 
treason,  and  brought  to  the  bar  to  be 
arraigned,  and  the  indictment  being  read 
to  him,  and  the  Court  demanding  what  he 
can  say  thereto,  he  eonfesies  the  offence 
and  indictment  to  be  true,  or  pleads  not 
auUty.  The  word  confession  is  als)  used 
m  civil  matters,  as  where  a  defendant  con- 
fesses the  plaintiffs  right  of  action  by 
giving  him  a  cognovit^  &c. 

OOHRSnOV  AHD  AVOIDAirCE.  Plead- 
iiigs  in  confession  and  avoida$iee  are  those 
in  which  the  party  pleading  admits  or 
confesses,  to  some  extent  at  least,  the  truth 
of  the  allegation  he  proposes  to  answer, 
and  then  states  matter  to  avoid  the  legal 
consequence  which  the  other  party  has 
drawn  from  it.  Of  pleas  of  this  nature, 
some  are  distinguished  as  pleas  in  justifi' 
cation  or  exetue,  others  as  pleas  in  discharge. 
The  former  shew  some  justification  or  ex- 
cuse of  the  matter  charged  in  the  doclara- 
tion  or  statement  of  cluim,  the  latter  some 
discharge  or  release  of  that  matter.  The 
effect  of  the  former,  therefore,  is  to  shew 
that  the  plaintiff  never  had  any  right  of 
action,  be(»iuse  the  act  charged  was  lawful ; 
whilst  the  effect  of  the  latter  is  to  sliew  that, 
though  he  once  hnd  a  right  of  action,  it  is 
discharged  or  released  by  some  matter  sub- 
sequent. Of  those  in  justification  or  excuse, 
the  son  assauU  demetne,  in  an  action  of  tres- 
pass for  assault  and  battery  (wherein  the  de- 
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tinued, 

fendant  alleges  that  the  assault  complained 
of  was  committed  in  self-defence  against 
the  attack  of  the  .plaintiff),  is  an  instance : 
and  a  common  example  of  those  in  dis- 
charge is,  in  an  action  of  covenant,  a  plea 
of  release,  wherein  the  defendant  alleges 
that  the  plaintiff  had,  after  the  breaoli, 
released  him  firom  all  breaches,  &G. 
See  titles  Colour  :  Plbadikqs. 

00VFE88I0H  OF  DEFEVCE.  When  any 
matter  of  defence  to  an  action  arises  subse- 
quently to  the  commencement  of  the  action, 
and  such  matter  of  defence  is  pleaded  either 
in  the  statement  of  defence  or  (by  leave)  in 
a  further  statement  of  defence,  if  the 
plaintiff  is  of  opinion  that  the  new  matter 
of  defence  is  such  as  to  defeat  his  claim,  he 
may  instead  of  replying  thereto  deliver  a 
comession  of  such  defence  or  further  de- 
fence, and  sign  judgment  for  his  costs  up  to 
the  date  of  the  delivery  of  such  defence  or 
further  defence  (Order  zx.,  3). 

COHFBSSIOir.  UrDOnHT  BT  :  See  title 
Attobnet,  Wabramt  of. 

OOJIFXDJUITIAL     CM>][]nrVICATIOVS. 

Are  privileged  from  production  and  in- 
spection, e^.j  communications  between  hus- 
band and  wife  (16  &  17  Vict  o.  83),  unless 
in  the  matter  of  indictable  fraud  under  the 
Debtors  Act,  1869,  or  unless  they  are  the 
mere  secrets  of  business;  also,  the  com- 
munications made  by  a  party  to  his  counsel 
or  solicitor;  also,  senMe,  communications 
made  to  the  priest  of  a  church  in  which 
confession  is  a  legally  authorized  practice ; 
also,  matters  of  state  either  external  or 
intemaL 

See  title  PBTviLBaED  Coxhunioation. 

COKFIBMATIOH  See  titles  Convet- 
AJTCES,  sub-title  Confibmatiom  ;  Ivfahts, 

IVOAPAOITIBS  OF. 

OOHFIBMATIOir  OF  BALES.    The  Act 

of  25  ft  26  Vict.  0.  lOd  (Confirmation  of 
Soles  Act,  1862),  enables  trustees  that 
are  authorized  to  dispose  of  the  trust  estate 
by  way  of  sale,  exchange,  partition,  or  en- 
franchisement to  dispose  of  the  sur&oe  of 
the  lands  separately  from  the  minerals,  and 
the  minerals  separately  from  the  sur&ce ; 
but  the  sanction  of  the  Court  (to  be  ob- 
tained on  petition)  is  required  before  any 
such  disposition  can  be  made.  The  Court 
may  upon  the  petition  grant  to  the  trustees 
general  powers  of  making  such  sales  and 
other  dispositions  (^In  re  Wynnes  Devised 
Estates,  L.  B.  16  Eq.  237). 

00HFI8CATI0K.  Is  a  not  unusual  pe- 
nalty  for  offences  against  laws,  whether 
municipal  or  international;  e  g,,  for  carry- 
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in^  contraband,  for  the  offenoe  of  smug- 
gUn^,  &C. 

See  title  Fobfbitubb. 

COHFUCTOPSVIDEFCS.  In  an  action, 
porticuiarly  one  involving  acientiflo  nieap 
aureineiits  and  calculations  or  chemical 
analyses,  the  plaintifTs  and  the  defendant  s 
witnesses  are  generally  found  to  conflict 
very  much  in  their  evidence;  and  when 
that  is  so,  it  is  for  counsel  to  comment 
thereon,  and  to  support  the  consistency  and 
inherent  probability  of  the  evidence  in 
favour  of  his  own  client ;  and  the  jndge 
(or  the  jury)  have  to  decide  as  to  which 
evidence  is  the  more  credible. 

COniJCT  OV  LAWa  in  international 
law,  as  regards  persons  and  personal  pro- 
perty there  are  a  great  many  and  very 
diverse  laws  applicable  for  some  purposes 
and  not  for  others;  and  the  difficulty  of 
defining  the  exact  limits  of  the  respective 
applicability  of  these  laws  occasions  what 
is  called  a  **  conflict  of  laws."  There  is  no 
such  conflict  as  regards  real  property. 
See  title  Lix  Fori. 

CONFLICT   OF   FRKBUMPTJLOJB.     In 

this  conflict  certain  rules  are  applicable, 
viz.  (i.)  Special  take  precedence  of  general 
presumptions ;  (2  )  Constant  of  casual  ones ; 
(3.)  Presume  in  favour  of  innocence;  (4.) 
of  legality ;  (5)  of  validity :  and  when  these 
rules  £Giil,  the  matter  is  said  to  be  at  large. 
C0VFU8I0.  In  French  Law  (as  in 
Boman  Law),  is  the  extinction  of  a  debt 
by  the  merger  of  the  persons  of  debtor  and 
creditor  in  one  and  the  same  person.  CbA- 
fntio  denotes  abn}  (in  Boman  Law)  the 
mingling  of  Hotiids. 

See  titles  Gommixtio  ;  Mbbqbb. 

COKoi  D'KUBB.  The  ''permission  to 
elect"  granted  by  the  sovereign  to  the 
dean  and  chapter  of  the  cathedral  church, 
o^on  the  Crown's  nomination  (by  letters 
miiisive),  of  a  bisliop  or  arelibishop.  This 
mode  of  election  was  first  enacted  by  tlje 
Reformation  Parliament  in  1531,  and  was 
aimed  at  establishing  the  royal  supremacy 
and  excluding  the  supremacy  of  the  Pope 
over  the  English  church  {see  title  Chuacu 
AMD  State).  In  case  the  dean  and  chapter 
neglect  or  omit  for  more  than  twelve  oays 
to  make  the  election  pointed  out  and  per- 
mitted to  them,  the  king  may  thereafter 
elect  by  his  own  lettora  patent  The  prelate 
must  do  homage  to  the  sovereign,  from 
whom  also  he  must  sue  out  his  temporalities. 

COH JVGAI BI0HT8,  BXSTITnnOK  OF. 
Under  the  stat  20  &  21  Vict.  c.  85,  ap- 
plication for  this  purpose  may  be  maae 
to  the  Court  by  either  hushand  or  wife 
upon  petition.  The  adultery  of  the  wife  is 
a  bar  to  her  obtaining  restitution  {Hope 


CO V JXrOAL  BIGHTS,  BEffnTUTIOV  OF 

— continued, 

V.  Hope,  1  S.  &  T.  94 :  but  see  Leaver  v. 
I^wr.  2  S.  &  T.  665,  Appx.  II).  A 
deed  of  separation  is  no  bar  to  a  suit  for 
restitution  of  conjugal  rights  (Anquex  v. 
Anquezy  L.  B.  1  P.  &  M.  176).  In  case  the 
decree  is  made,  a  time  is  fixed  within 
which  It  must  be  eomplied  with,  in  order 
that  an  attachment  may  issue  after  that 
time  in  case  it  is  not  complied  with  (Cherrw 
V.  Cherry,  29  L.  J.  (Mat.  Cas.)  441). 

CONKIVAFCE :  See  title  Divobcb. 

CONHUBIUX :  See  title  OoNUBiuif . 

COVQinSST:   See  titles  Cmsioh:   Co- 

LONTES. 

00F8AHOXrafITY,  or  KnTDBBB.    Be- 

lationship  by  Uood,  in  contradistinction  to 
^nilyj  which  is  relationship  by  marriage. 

C0H8CISVCB,  C0TTET8  OF.  Courts  of 
conscience,  or,  as  they  were  otherwise 
called,  Courts  of  Request,  were  Courts  con- 
statuted  by  Act  of  Parliament  in  the  City 
of  London  and  other  commeroial  districts 
for  the  recovery  of  small  debts.  They  were 
constituted  of  two  aldermen  and  four  com- 
mon councilmen,  who  sat  twice  a  week  to 
hear  all  causes  of  debt  not  exceeding  the 
\alue  of  forty  shUlings.  which  they  ex- 
amined in  a  summary  way,  by  the  oath  of 
the  parties  or  other  witnesses,  and  marie 
such  order  therein  as  was  consonant  to 
equity  and  good  conadenoe. 

See  title  Small  Debts  Coubto. 

CONSGBIFTIOir.     For   service  in    the 
army  or  navy,  means  compulsory  service 
falling   upon   all   male  subjects  evenly, 
within  or  under  certain  specified  ages. 
See  title  Impsessiient. 

COntOJL  DE  FAMILLB.  In  French 
Law,  certain  acts  require  the  sanction  of 
this  body.  For  example,  a  guardian  can 
neither  accept  nor  reject  an  inheritance  to 
which  the  minor  has  succeeded  without  its 
authority  (Code  Nap.  461);  nor  can  he 
accept  for  the  child  a  gift  inter  vivoe  without 
the  like  authority  (Code  Nap.  463).  So  also, 
m  bnngmg  or  compromising  a  suit  on  behalf 
of  the  child,  or  generally  in  compounding 
claims,  and  in  numerous  personal  relations, 
e,g.,  consent  to  marriages  of  orphans,  the 
authority  of  this  body  is  necessaiy. 

C0K8EIL  JTOICIAIBB.  In  French 
Law,  when  a  person  has  been  subjected  to 
an  interdiction  on  the  ground  of  his  insane 
extravagance,  but  the  inteidiction  is  not 
absolute,  but  limited  only,  the  Court  of 
first  instance  which  grants  the  inteidictton, 
appoints  a  council,  with  whose  assistance 
the  party  may  bring  or  defend  actions,  or 
compromise  the  same,  alienate  his  estate 
make  or  incur  loans,  and  the  like. 

I  2 
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COKSnSUB  KOH  COHCUBimS.    The 

maxim  consentu*  non  oonctibitusfcicit  rmitri' 
nwnium  literally  traiislatocl  means,  that  it 
is  oonaent  and  not  cohabitation  that  pro- 
duces marriage.  But  of  course  coi  labitation 
long  continued  is  a  ground  for  presuming 
consent,  unless  that  presumption  can  be 
otherwise  displaced. 

8ee  titles  Cohabitation  :  Marriage. 

COHBEVSirS  TOLUT  ERBOBZX  :    See 

title  Communis  Error  faott  Jub. 

COHSSHT  OT  THE  CSOWV.  In  cases 
where  the  proceedings  of  Parliament  may 
interfere  with  the  rights  or  prerogatives  of 
the  Grown,  by  the  provision  of  any  par- 
ticular bill  introduced  into  any  branch  of 
the  legislature,  it  is  necessary  to  obtain 
the  consent  of  the  Grown  before  such  bill 
can  pass  through  any  of  its  stages. 

COKBSBT,  JUDOXEHT  OB  OBDSB  BT. 

Usnaliy  a  judgment  or  order  obtained  by 
consent  is  not  appealable :  and  after  it  has 
been  passed  and  entered  it  cannot  even  be 
varied  on  the  ground  of  mistake,  unless  fur 
reasons  sufficient  to  set  aside  the  agreement 
{AUomey'Oenerai  y.  TomUne,  7  Gh.  Div. 
388) :  but  a  consent  given  by  counsel, 
although  in  the  presence  and  with  the 
sanction  of  his  client,  may  be  withdrawn 
before  the  order  is  drawn  up,  if  the  consent 
has  been  given  through  iiuMdvertenoe,  but 
not  if  the  client  has  changed  hii  mind 
merely  (H6U  v.  Jesae,  8  Gh.  Div.  177). 
See  titles  Gonsbmt  Suit  ;  Shobt  Gaubb. 

OOBSEHT  OB  PBOTEOTOB:  See  title 

PROTBGTOR. 

OOHBBHT  SUIT :  See  title  Short  Gaubb. 

OOHBBQUBBTIAL  DiJCAGBS ;  See  title 
Damagbb. 

OOBSBBYATOBS.  This  phrase  is  almost 
exclusively  applied  at  the  present  day  to 
the  boards  of  persons  having  the  care  and 
mana$;ement  of  the  Thames  and  its  con- 
tributorieB,  or  of  other  rivers.  Their  con- 
stitution, interests,  and  powers  are  to  be 
collected  mainly,  if  not  entirely,  from  the 
particular  statutes  passed  regarding  them. 
See  title  Thambb  Gonbbrtabot. 

00B8BBYAT0B8  OB  THB  BEAOB :  See 

title  JuBTiOBs  or  thb  Pbacb,  Origib  of. 

OOBSIDBBATIOH.  This  is  one  of  the 
three  particular  requisites,  or  essentials,  to 
a  simple  oontraot  It  is  not  necessary  in 
the  case  of  a  oontraot  of  record,  or  by 
specialty.  GonsideratiouB  are  usually 
valuable  (i.e.,  for  money  or  money's  worth), 
and  forbearances  as  well  as  acts  are  in- 
cluded among  valuable  considerations. 
Some  considerations  are  merely  voluntary, 
and  others  are  meritorious  (i,e.,  for  natural 
love  and  aflfeotion).    Valuable  and  meri- 


COHSIDBBATIOH— etm<t»ii«({. 

torious  considerations  are  sometimes  both 
denoted  by  the  phrase  good  consideration. 
A  bargain  and  sale  requires  a  valuable  con- 
sideration in  m&ney ;  a  c^ivenant  to  stand 
seised  requires  a  meritorious  consideration. 

C0H8I8T0BT  COUBT.  The  ConeiHory 
Court  of  every  diocesan  bishop  is  held  in 
their  stjveral  cathedrals  for  the  trial  of  all 
ecclesiastical  causes  arising  within  their 
respective  dioceses.  The  oishop's  chan- 
cellor or  his  commissary  is  the  judge,  and 
from  bis  sentence  an  appeal  lies  to  the  arch- 
bishop of  each  province  respectively,  or  to 
the  Dean  of  Arches,  as  his  officer. 

See  titles   Gouktb,   Eoolbbiastioal  ; 
OmoiAL  Principal. 

OOBBOLIBATBD  0BDBB8.  Thede  are 
certain  general  orders  and  rules  prescribing^ 
the  method  of  procedure  in  the  Gourt  of 
Ghancery,  and  a  great  portion  of  these  have 
been  in  no  way  affecti-d,  and  a  still  greater 
portion  of  them  only  partially  and  inuna- 
terially  affected,  by  the  orders  and  ruk-a 
made  under  the  Judicature  Acts.  Thes^ 
consolidated  orders,  which  were  promul- 
gated under  the  chancellorship  of  Lord 
Gampbell,  and  which  came  into  force  from 
and  after  the  14th  of  February,  1806,  are 
80  called  because,  after  abrogating  (with  a 
few  specified  exceptions)  all  the  then  ex- 
isting or  prior  orders,  they  consolidated  the 
rules  of  practice  and  procedure  generally 
(#06  Morgan's  Ghanoenr  Acts  and  Orders, 
4th  ed.,  »60-614) ;  and  subsequently  there 
have  been  certain  Bupplementary  ordera 
and  rules  which  are  called  by  their  proper 
dates ;  and  the  prior  orders  remaining  un- 
abrogated by  the  consolidated  orders  are 
also  now  oistingnished  by  their  proper 
dates. 

See  title  Ordbbb  and  Rulbb. 

00B80LIDATI0.  In  Roman  Law,  is 
the  merger  which  arises  by  release  in 
English  Law. 

OOHBOLIDATIOH  OB  AOnOBB.  Where 
in  the  same  Division  of  the  High  Gourt  of 
Justice  there  are  seyenl  pending  actions 
instituted  by  the  same  plaintiff  or  plain- 
tiffs against  divers  defendants, — then,  if 
the  question  or  questions  in  dispute  are 
substentially  the  same  in  all  the  actions 
(and,  consequently,  the  evidence  in  proof 
or  disproof  of  the  question  or  questions, 
when  of  fact,  ib  substantially  the  sameX 
the  Gourt  will,  upon  the  application  of  the 
divers  defendaute,  or  of  such  of  them  as 
have  appeared,  and  so  soon  as  they  have 
appearea,  order  the  Beveral  actions  to  be 
consolidated  (Order  u.,  4).  In  the  conso- 
lidation-order, or  rule,  the  applicant-de- 
fendants jointly  and  severally  undertake 
to  abide  by  the  verdict  or  judgment  in  the 
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eonaolidated  action ;  but  this  undertaking 
does  not,  of  coune,  interfere  with  theue 
defendanta^  right  of  moYing  to  set  aaide 
the  verdict,  or  of  moving  by  way  of  appeal 
from  the  judgment  The  order  of  oonaoli- 
dation  ib  not  binding  on  the  plaintiff 
strictly  speaJdng,  but  it  iB  binding  upon 
him  praoti(»lly. 

COHSOLIDAnOH  07  X0BTOA6E8.  As 

a  general  rule,  both  in  suits  for  foreclosure 
and  in  suits  for  redemption,  the  mortgagor 
cannot  redeem  one  mortgage  without  re- 
deeming all  other  mortgages  which  the 
mortgagee  holds  upon  any  part  of  his 
property ;  for  these  the  mortgagee  has  a 
right  to  consolidate  together  {Stlby  y. 
Pom/ret,  IJ.  &  H.  336).  And  this  rule  is 
apphcable  as  well  to  mortgages  of  realty 
(Neve  y.  Pennell,  11  W.  B.  986)  as  to  mort- 
gages of  personalty  (  WatU  y.  Symes,  1  De 
6.  H.  ft  G.  240X  and  holds  good  against  a 
purchaser  for  value  of  the  equity  of  re- 
demption, and  also  against  a  subsequent 
mortgagee  thereof,  although  each  is  without 
notice  of  the  other  mortgiiges  {Beevor  v. 
Lucky  L.  R.  4  £q.  537). 

This  doctrine  of  consolidation  depends 
upon  a  principle  altogether  different  from 
that  upon  wnich  tacking  depends.  Be- 
cause m  tacking,  the  right  is  to  throw 
together  several  debts  lent  on  the  mum 
estate,  and  to  do  so  under  the  priority  and 
protection  afforded  by  tlie  legal  estate ;  but 
in  consolidation,  the  right  is  to  throw 
together  on  one  estate  several  debts  lent  on 
d^erent  esttates,  and  to  do  so  without  re- 
ference to  any  priority  or  protection  of- 
forded  by  the  legal  estate,  but  solely  upon 
the  equitable  maxim  tliat  he  who  seeks 
equity  must  do  equity.  Further,  not  only 
is  getting  in  the  legal  estate  not  necessary 
as  a  preliminary  to  consolidation  as  it  is  to 
tacking,  but  even  notice  at  the  time  of  lend- 
ing the  mortgage  money  on  the  second 
ebtate,  which  would  be  fntul  to  any  subse- 
quent right  of  tacking,  is  wholly  imma- 
terial as  rtfgards  the  right  of  consolidation 
(Fisher  on  Mortgages,  2nd  ed.,  pp.  678, 
679).  But  aee  Baker  v.  Gray,  L.  B.  1  Cb. 
Div.  491;  Brown's  Snell's  Principles  of 
Equity,  5th  ed.  pp.  317,  318." 

iKM  titles  Mobtoagk;  NonoB;  Tack- 
ing. 

OOVBOLIDATIOH  OBDSB   OB  BTJUE: 
See  title  Consolidation  op  Actions. 

C0V80LB.  Are  the  Consolidated  Bank 
Annuities  of  the  United  Kingdom  of  Great 
Britain  and  Ireland.  They  are  called  con- 
edlidated,  because  in  the  year  1787,  the 
three  separate  capital  funds  representing 
the  National  Debt,  thfretofore  variously 
designated  the  aggregate  fund,  the  gentral 
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fund,  and  the  South  Sea  ftind,  were  com- 
bined togetiier  into  one  consolidated  fund. 
See  title  National  Debt. 

00B8FIBA0T.  This  is  a  criminal  of- 
fence of  the  degree  of  a  misdemeanour,  and 
is  punishable  with  fine  or  imprisonment, 
or  Doth.  It  is  defined  as  an  agreement 
between  two  or  more  persons, — (1.)  Falsely 
to  charge  another  with  a  crime  punishable 
by  law.  either  firom  a  malicious  or  vindic- 
tive motive  or  feeling  towards  the  party, 
or  for  the  purpose  of  extorting  money  from 
him :  or,  (2.)  Wrongfully  to  injure  or  pre- 
judice a  third  person,  or  any  body  of  men, 
in  any  other  manner ;  or,  (3.)  To  commit 
any  offence  punishable  by  law ;  or,  (4.)  To 
do  any  act  with  intent  to  prevent  the 
course  of  justice ;  or,  (5.)  To  effect  a  legal 
purpose  with  a  corrupt  intent,  or  by  im- 
proper means. 

COirflflABUB.    The  word  constable  has 
been  said  to  be  derived  from  the  Saxon 
language,  and  to  signify  the  support  of  the 
king ;  but  others  have,  with  greater  reason, 
supposed  it  to  be  derived  from  the  Latin 
eomee  stdbuli^  an  officer  who  among  the 
Bomans  used  to  regulate  all  matters  of 
chivalry,  tilts,  toumamento,  and  feato  of 
arms,  Ado.  ( 1 .)  The  Conaiable  of  Endand,  or 
Lord  High  Contlahle,  as  he  was  called,  was 
an  officer  of  high  dignity  and  importance 
in  this  realm  about  the  time  of  Heni^  Y  III. ; 
but  since  that  period  the  office  has  been 
disused  in  England,  except  on  great  and 
solemn  occasions.    He  was  then  the  leader 
of  the  kme's  armies,  and  had  the  cogni- 
zance of  an  matters  connected  with  arms 
and  war.     He  also  sometimes  exercised 
judicial  functions  in  the  Court  of  Chivalry, 
where  he  took  precedence  of  the  earl  mar- 
shal.   His  jurisdiction  is  partly  now  vested 
in  the  Court  of  Admiralty.   The  constables, 
however,  to  which  we  more  immediately 
refer  now  are  of  two  sorts,  high  oonetahlee 
uid  petty  eonelablee,    (2.)  High  Constables 
are  appointed  at  the  Court  leets  of  the 
franchises  or  hundreds  over  which  they 
preside,  or  in  de&ult  of  that,  by  the  justices 
at  the  quarter  sessions,  and  are  removable 
by  the  same  authority  that  appointe  them. 
Tiiey  have  the  superintendence  and  direc- 
tion of  all  petty  constables  within  their 
district,  and  are  in  some  measure  ^Qspon- 
sible  for  the  conduct  of  these  latter.   They 
have  also  the  surveying  of  bridges,  the 
issuing  of  precepts  concerning  the  appoint- 
ment of  overseers  of  the  poor,  of  surveyors 
of  the  highways,  of  assessors  and  collectors 
of  texes,  &0.    (3.^  The  duties  of  Petty  Con- 
stables are  subordinate  to  those  of  the  high 
constable,  and  of  a  less  important  character. 
(4.)  There  are  also  Constables  of  CasUes,  who 
are  governors  or  keepers  of  the  same,  and 
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whose  office  is  usually  honorary.  There 
constables  of  castles  possessed  jurisdiction 
within  the  precincts  of  the  manors  on 
which  their  castles  were  built;  but  by 
Magna  Gharta  (1215),  chap.  24,  no  sheriff, 
constahUy  coroner,  or  bailiff  of  the  king 
was  thereafter  to  hold  pleas  of  the  Crown. 
See  titles  Abbest  ;  Police  ;  Wabbant. 

COHBTABLI  Of  XVOLAHD :  See  title 
Constable. 

C0H8TABLS8  OT  CA8TLB8:  See  title 

GoKSTABLB. 

COHSTITUTIOK,  GEABACTEB  07  EKO- 
LIBE.  According  to  Sir  John  Fortescue 
(who  was  tutor  to  Henry  VI.),  the  English 
GoTemment  is  political  and  not  regal,  that 
is,  limited  and  not  absolute.  Even  the 
king's  prerogatives  are  given  to  him  only 
for  the  subject's  good.  According  to  Mr. 
Hume,  on  the  other  hand,  the  Government 
of  EngUmd,  in  its  earlier  periods,  was  most 
arbitrary  and  absolute. 

Certain  it  is  that  the  prerogative  of  pur- 
▼eyanoe,  as  regards  both  articles  of  con- 
sumption and  labour,  had  been  commuted 
into  a  right  of  pre-emption  at  a  reasonable 
price ;  that  in  judicial  matters,  torture  was 
unrecognised  by  the  law,  although  occasion- 
ally resorted  to  in  fact ;  that  the  rights  of 
juries  were  respected  by  the  Courts  of  Law, 
although  sometimes  evaded ;  and  that  il- 
legal condemnations  upon  political  chsrges 
were  infrequent.  Therefore  England,  com- 
pared with  other  countries,  was  more  nearly 
what  Fortescue  says  than  Hume;  and 
Hallam  supports  Fortescue's  opinion. 
HHllam,  moreover,  attributes  this  g<  neral 
character  of  the  English  constitution  to 
the  four  following  causes,  namely : — 
(1.)  The  civil  equality  of  all  freemen 

below  the  rank  of  the  peerage ; 
(2.)  The  subjection  of  the  peers  them- 
selves to  the  impartial  arm  of 
justice  and  taxation ; 
(3.)  The  passion  of  the  early  kings  for 
continental    oonquest,    whereby 
they  were  constantly  in  want  of 
money;  and 
(4.)  The  vigour  of  the  first  three  Norman 
sovereigns,   who   effectually   re- 
pressed the  principles  of  insubor- 
dination  and   resistance)  which 
were  natural  to  feudalism. 
At  the  same  time  there  is  some  justifica- 
tion for  Hume's  opinion,  in  the  frequent 
interferences  of  the  King's  Privy  Council 
in  matters  affecting  the  liberties  and  pro- 
perties of  the  subject ;  also,  in  the  fact 
that  the  constable  and  the  marshal  exer- 
cised a  large  jurisdiction,  which  was  most 
arbitrary;  also,  in  the  circumstance  tliat 
the  feudal  lignts  of  the  Crown,  namely. 


ooHffrrrunoH,  chaeaotxb  or  xhg- 
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wardships,  escheats,  and  forfeitures  were 
exercised  unsparingly ;  also,  lastly  in  the 
circumstance  that  the  forest  jurisdictions, 
although  nominally  abridged  by  the 
Charta  di  Foreito,  were  still  extensive  and 
encroaching.  It  may,  therefore,  be  con- 
cluded that  Fortescue's  opinion  is  more 
flattering  than  true,  and  that  Hume's 
opinion  is  slightly  overdrawn  the  other 
way. 

COHSTITUTIOir,  GSOWTE  OV.     The 

English  constitution,  unlike  the  American 
one,  was  not  made,  but  gn^ew;  and  the 
following  stages  in  its  growth  are  roughly 
distinguishable : — 

(1.)  The  reign  of  Henry  III.,  in  which 
three  points  were  established,  namely — 
(a.)  The  Commons'  right  to  participate 

in  ifucation  ; 
(&.)  The  Commons'  right  to  participate 

in  legidation ;  and 
(e.)  The  Commons'  right  to  control  the 

applieatumof  supplies ; 
(2.)  The  reign  of  ikiward  III.,  in  which 
three  points  were  established,  namely — 
(a.)  The  Commons'  right  to  participate 

in  taxation  ; 
(6.)  The  Commons'  right  to  participate 

in  legislation  ;  and 
(0.)  The  Commons*  right  to  inquire  into 
piMie   abuses^   and    to    impeaxh 
puhUe  ministers; 
(3.)  The  reigns  of  Henry  IV.,  V.,  and 
TI.  (Lancastrian    line),  in  which  sevun 
points  were  established,  namely — 
(a.)  The  Commons'  exclusive  right  in 

matters  of  taxation  ; 
(6.)  The  Commons'  right  to  appropriate 

(he  supplies; 
(c)  The  Commons'  right  to  make  grants 
of  supplies  conditional  upon  rs- 
dress  of  grievances ; 
(d.)  The  Commons'  right  to  participate 

in  legidation  ; 
(e.)  The  Commons'  right  to  control  the 

€idtninisitration  ; 
(/.)  The  Commons'  right  to  impeach 

publie  ministers ;  and 
(^.)  The  Conmions'  rights  of  privilege^ 
namely — 
{aa.)  Freedom  of  speech  in  Parlia- 
ment; 
(66.)  Freedom  from  arrest  during  Par- 
liament ; 
(ce.)  Bight  of  decision  upon  election 
returns. 

OOKSTITUnONES.    Were  laws  piomul- 

fited,  i.e.,  enacted  by  the  Boman  Emperor, 
hey  were  of  various  kinds,  namely,  the 
following : — 
(1.)  Edida:  iS^  title  Enicrr. 
(2.)  Decrela:  See  title  Degbbtum. 
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(3.)  Retcripia,  called  also  EpiHtHae: 
See  title  Buobiptux. 

Sometimea  they  were  geoemi,  and  in- 
tended to  fonn  a  precedent  for  other  like 
oaaee;  at  other  times  they  were  special, 
particular,  or  indiTidual  (penonalei),  and 
not  intended  to  form  a  preoedent.  The 
emperor  hjid  this  power  of  irresponsible 
enactment  by  virtue  of  a  certain  lex  regia, 
whereby  he  was  made  the  fountain  of  j  nstioe 
and  of  merey. 

See  title  Lex  Bboia. 

COVHTITUTIONS  OF  CLABEKDOH ;  See 
title  Clabshdon,  Ck>K8TiTi;TioKa  or. 

OOmBirCTIOir,  bulks  OV.  The 
▼arious  rules  for  the  construction  of  docu- 
ments, whether  wills  or  writings  inter 
vivos,  are  stated  under  the  title  Intkbpre- 
TATiON,  along  with  which  the  title  Ex- 
TBiBsio  Etidencb  should  be  consulted. 
The  great  rule  is  of  course  to  arriye  at  the 
intention  from  the  words  used,  not  to  con- 
jecture an  intention,  and  then  make  the 
words  conform  to  it  Precedents  or  de- 
cided cases  are  of  absolutely  no  good  as  a 
means  of  construing  any  new  document ; 
but  they  may  (and  often  do)  furnish  or 
exemplify  a  principle  of  conbtruction  that 
may  be  serrioeable. 

COHBTBUCnVE  TRAJTD,  Is  a  fraud  in 
the  Tiew  of  a  Court  of  Equity,  although  it 
falls  short  of  actual  fraud.  Thus,  it  is 
neither  a  •wppremo  vert  nor  a  ev^gedio 
faUit  i.e.,  it  is  neither  a  fraudulent  oon« 
oealment  nor  a  fraudulent  misrepresenta- 
tion ;  neyertbeless,  it  is  construea  to  be  a 
fraud, — either  (1.)  Because  it  is  contrary  to 
the  policy  ef  the  law  or  to  general  public 
policy;  or  (2.)  Because  it  arises  from  an 
abuse  of  the  fiduciary  relations ;  or  (S.^  Be- 
cause it  has  effects  that  are  unconsciona  Was 
regardseitber  the  party  immediately  affected 
by  the  fraud  on  some  third  party.  Marriage 
brok^ge  contracts  are  an  example  of  the  first 
species  of  constructiye  frauds ;  gifts  from  a 
client  to  his  solicitor  of  the  second ;  and 
post-obit  bonds  of  the  third.  The  alleged 
fraud  may,  howeyer,  be  disproyed,  like 
eyery  other  presumption  of  the  Ck)urt,  by 
extrinsic  or  other  evidence  to  the  contrary. 
See  title  Fbaub. 

OOVBTBTIOnVZ  HOTIGB:  See  title 
KonooB. 

00H8TBVCin?S  TRUST.  Is  a  trust 
which  is  raised  or  created,  i.e.,  constructed, 
by  a  Court  of  Equity  without  regard  to  the 
intention  of  the  parties, — ^in  this  respect 
differing  from  an  express  trust  whicn  is 
founded  on  the  expressed  intention,  and 
from  an  implied  or  resulting  trust  which 
is  based  on  the  implied  intention.  Ex- 
amplca  of  coDstnictiye  trusts  are  a  yondor's 
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lien  and  heir-of-mortgagee's  trust  for  next 
of  kin. 

See  title  TBrsTa 

OOHSUL.  This  lb  an  officer  of  a  com- 
mercial character,  appointed  by  the  dif- 
ferent states  to  watch  oyer  the  mercantile 
interests  of  the  appointing  state,  and  of  its 
subjects  in  foreign  countries.  There  are 
usually  a  number  of  consuls  in  eyery  mari- 
time country,  and  they  are  usually  subject 
to  a  chief  consul,  who  is  called  the  consul- 
generaL  A  consul  is  not  a  public  mioister, 
nor  entitled  to  the  immunities  of  such :  but 
in  the  absence  of  an  ambassador  or  eharg4 
d^afaire$.  a  oonsul-ffeneral  may  act  as  tem- 
porary miniitter,  and  as  such,  semhle,  he  is 
entitled  for  the  time  to  these  immunities, 
and  to  that  position  (Tuson  on  Consuls). 

OOlfSULTATIOV :  See  title  Conferxnce. 

COVSULTATIOV,  WBIT  OF.  When  a 
party  to  a  suit  in  one  of  the  inferior  Courts 
had  obtained  a  writ  of  prohibition  f^m  one 
of  the  superior  Courts  from  proceeding 
further  in  the  matter,  and  such  superior 
Court  finally,  after  demurrer  and  argument, 
was  of  opinion  that  there  was  no  competent 
ground  for  having  so  restrained  such  in- 
ferior jurisdiction,  then  judgment  was 
giyen  against  him  who  applied  for  the 
prohibition  in  the  superior  Court,  and  a 
writ  of  consultation  was  awarded ;  so  called 
because,  upon  consultation  and  delilM'ra- 
tion  had,  the  judges  found  the  prohibition 
to  be  iU  foundec^  and  therefore  by  this 
writ  they  returned  the  cause  to  its  original 
jurisdiction  (o  be  there  determined  in  the 
inferior  Court  But  the  writ  of  oonsultsr 
tion  appears  to  be  wholly  obsolete. 

See  titles  Ckbtiobabi  ;  Pbooedinix). 

OOHSUKXATIOir  07  KABBIAOE.     Is 

the  effectiye  sexual  intercourse  of  newly 
married  people.  Where  this  is  impossible, 
it  is  a  ground  for  nullity  of  marriage,  as 
distinguished  from  a  diyorce,  whidi  im- 
plies a  consummation.  The  decree  of 
nullity  is  niei  in  the  first  instance  (36  Vict 
0.  31). 

OOHTAGIOUS  DI8BASB8.  Various  sta- 
tutes haye  been  passed  to  check  the  spread 
of  contagious  diseases,  as  well  in  the  case 
of  human  beings  as  iu  the  case  of  the 
bmte  animals.  The  two  principal  statutes 
for  the  examination  and  (if  neoessa^)  the 
treatment  of  prostitutes  at  certain  military 
and  nayal  stations  are  29  &  30  Vict.  o.  35, 
and  32  ft  33  Vict.  c.  69 ;  but  the  policy  of 
this  legislation  being  questioned  by  some 
persons,  the  repression  of  contagious  sexual 
disease  makes  little  progress.  The  Public 
Health  Acts  contain  provisions  for  the  re- 
pression of  small-pox  and  other  like  dis- 
orders, by  isolation  of  the  sufferers  and 
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otherwiBe.  The  piinoipal  statutes  aeekine 
to  exclude  the  importation  of  infeoteo 
animals  or  their  exposure  in  proximity  to 
others  not  infected,  and  proyiding  for  their 
slaugliter  or  detention  at  the  port  of  im- 
portation are  32  &  83  Yici  o.  70,  and  39  & 
40  Vict.  c.  36. 

COKTEMPOSAirSA  XXPOSITIO.     The 

maxim  eontemporanea  expontio  ett  optima 
et  jwtitnma  in  lege  means  that  the  con- 
struction which  a  statute  receives  at  the 
time  it  is  first  enacted  is  the  most  likely  to 
be  the  true  construction  {Morgan  t.  Crauh 
ehfiy,  L.  R.  5  H.  L.  804). 

See  title  Optimus  LEOtTV  imtebpbbs 

GoNSUBTUSO. 

COHTBMPT  07  OOUBT.  This  consists 
in  any  refusal  to  obey  an  order  or  process 
of  the  Court,  or  in  offending  against  par- 
ticular statutes,  the  contravention  of  which 
is  thereby  declared  to  be  a  contempt  of 
Court;  or  in  interfering  with  and  violating 
the  known  and  well-ascertainfd  rules  of  the 
Court,  e.g.,  of  the  Court  of  Chancery,  re- 
garding the  custody  or  marriage  of  its 
wards;  and  also  in  certain  offences  of  a 
vague  kind,  but  which  are  generally  cal- 
culated to  prejudice  the  Court  in  its  trial 
of  the  action,  or  in  tlie  regard  of  the  people 
for  it.  Bee  the  true  nature  of  the  offence 
stated  in  the  Queen  v.  CoBtro  (L.  R.  9  Q.  B. 
219).  Every  Court  has,  subject  to  the  con- 
trol of  the  Court  of  Queen's  Bench,  inhe- 
rent power  to  punish  for  a  contempt  of 
Court,  by  whomsoever  committed,  and  the 
offender  may  be  committed  without  war- 
rant {In  re  Wilson,  7  Q.  B.  984).  The 
contempt  for  which  a  County  Court  may 
commit  must  be  a  contempt  in  facie  curia 
(9  &  10  Vict  0.  95,  B.  113).  The  jurisdic- 
tion to  commit  for  contempt  is  not  to  be 
used  slightly,  or  for  collateral  purposes 
(/n  re  demtmU,  46  L.  J.  (Ch.)  875). 
See  title  Contumacy. 

CONTBKEJCEKT.  A  landowner's  tene- 
ment is  so  called,  when  regarded  as  his 
means  of  support,  fa.,  the  lands  are  the 
same  to  the  fandbolder  as  his  merchandize 
is  to  the  merchant,  or  hia  wainage  to  the 
waggoner. 

ODHTEVnOirB   JUBISDICnOX.     The 

litigious  proceedings  in  the  Probate  Divi- 
sion of  the  High  Court  are  sometimes  said 
to  belong  to  its  eonientioue  jurisdiction,  in 
oontzadistinction  to  what  is  called  its 
voluntary  or  non-contentious  jurisdiction. 
Dr.  Tristram's  book  on  the  Court  of  Pro- 
bate is  subdivided  into  the  Non-contentious 
and  the  Contentious  Jurisdictions  of  the 
Court. 

See  title  YoLUNTABY  Jurisdiction. 


C0HTE8TATI0  LITIS.  Was  that  stage 
in  an  action  in  Roman  Law  at  which  issue 
was  joined,  and  the  parties  were  thereafter 
bound  to  stand  or  to  fall  by  the  issue  so 
joined.  It  operated  a  navatio  of  the  ori- 
firal  obligatio,  and  as  having  that  effect 
it  is  mentioned  by  Ghtius  as  one  of  the 
modes  of  determining  or  of  discharging  an 
obligation. 

See  titles  Lbgib  AcrnoNis ;  Mebqeb. 

OOirrnrOEKCT,  DOUBLE.  Thelawwill 
not  tolerate  or  recognise  any  estate  or 
interest  or  right  dependent  upon  a  double 
possibility  or  double  contingency.  This  is 
a  mere  rule  of  prudence  and  common  lifo, 
acted  upon  every  day.  One  of  its  applica- 
tions in  law  is  the  rule  for  the  creation  of 
contingent  remainders  in  real  estate  which 
cannot  be  given  to  a  person  who  is  doubly 
unborn,  f  .e.,  to  the  child  of  an  uuboru 
father. 

COhtlhOEHT  debt.  May  or  may  not 
be  provable  in  bankruptcy,  according  as  in 
the  judgment  of  the  registrar  it  is  or  is  not 
capable  of  being  estimated ;  and  his  deci- 
sion upon  the  point  seems  necessary  to  be 
obtained. 

See  title  Pboof  of  Dxbts  in  Bank- 

BUPTCY. 

OOirrnrOEHT  LEOACT.  is  a  legacy 
which  is  to  vest  in  the  legatee  upon  the 
happening  of  some  specitted  event,  e.g^ 
upon  the  legatee's  marrying  or  attaining  a 
certain  age. 

OOHTIHOERT  BEKAnrHEB.  This  is  a 
limitation  of  an  estate,  which  is  confined 
to  real  property.  For  the  rules  and  limits 
of  its  creation,  and  for  its  more  accurate 
definition^Me  title  Inoqbfobkal  Hbredita- 
MKNTS.  Words  appearing  to  create  a  con- 
tingent remainder  in  personal  property  do 
not  in  fact  create  one,  but  create  an  exe- 
cutory interest,  which  in  its  definition  and 
in  the  rules  and  limits  of  its  creation  differs 
ver^  materially  trom  a  contingent  re- 
maindt  r. 

i860  title  Inoobpobbal  Hsbbottahbntb. 

COHmnJAHCS.  Anciently  the  parties 
to  an  action,  or  their  attorneys  for  them, 
used  to  appear  in  open  Court ;  the  plaintiff's 
advocate  stated  his  cause  of  complaint  viva 
voce ;  the  defendant's  advocate  his  ground 
of  defence;  plaintiff's  advocate  replied; 
and  the  altercation  continued  till  the  two 
parties  came  to  contradict  one  another,  or, 
as  it  was  termed,  to  an  ieeue.  If  this  issue 
was  upon  a  point  of  law,  the  judges  decided 
it :  if  upon  a  point  of  fact,  it  was  tried  by 
a  jury,  or  by  one  of  the  other  modes  which 
prevailed  at  that  period.  While  this  was 
going  on,  the  officers  of  the  Court,  who  sat  at 
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the  feet  of  the  judges,  took  a  written  minute 
of  the  prooeedingB  on  a  parchment  roll, 
which  was  called  ths  record,  and  was  pr»> 
serred  as  the  official  history  of  the  sntt, 
and  that  alone,  the  correctness  of  which 
ooald  be  afterwards  recognised  and  de- 
pended on,  was  the  only  evidence  of  the 
matters  stated  there,  and  the  Court  wonld 
not  allow  it  to  be  contmdicted.  As  the 
proceedings  g«>neral1y  occnpied  more  days 
than  one,  the  Ck>urt  nsed  to  adjourn  them 
from  time  to  time ;  if  these  adjournments, 
which  were  called  coniinuanrej  were  not 
made,  the  suit  was  at  an  end,  since  there 
was  no  period  at  which  either  party  had  a 
right  apain  to  call  tiie  Court's  attention  to 
it;  and  if|the  oontinuanoe^  though  made, 
ware  not  entered  on  the  record,  tlie  suit 
was  equally  at  an  end,  since  the  record  was 
the  only  eridence  the  Court  would  admit 
of  the  fact  of  the  continuance.  In  such  a 
case  the  action  was  said  to  be  dueontinued. 
And  latterly  when  a  cause  was  put  down 
in  the  list  of  causes  to  be  tried  at  a  certain 
time,  and  from  some  cause  or  other  it  was 
not  then  tried,  but  was  adjourned,  a  minute 
of  such  adjournment  was  entered  on  the 
record,  which  was  technically  termed  en- 
tering a  continuance,  because  such  entry 
signified  that  the  cause  was  not  yet  fluished, 
but  continued  pending.  This  practice  of 
entering  continuances  was,  however,  abol- 
ished by  r  31,  T.  T.,  1853. 

OOatuiuAVDO.  In  trespasses  of  a  per- 
manent nature,  where  the  injury  is  oontinu- 
ally  renewed  (as  by  spoiling  or  consuming 
the  herbage  with  the  defendant's  cattle) 
the  declaration  may  allege  the  injurv  to 
have  been  committed  by  corUinuatum  from 
one  given  day  to  another,  which  is  called 
laying  the  action  with  a  coniinuando,  and 
the  plaintitr  shall  not  then  be  compelled  to 
brin^  separate  actions  for  every  day's  sepa- 
rate injury.    2  Boll.  Abr.  545. 

OOHTRABAHD.  Some  articles  are  noto- 
riously and  essentially  contraband,  i.«., 
capable  of  being  used  in  war  only ;  other 
articles  are  in  the  opposite  extreme,  and 
(excepting  by  some  imaginative  appli- 
CMtion)  can  never  be  usefid  in  war  at  all. 
Between  these  two  extremes,  there  are 
many  articles  said  to  be  ^  aneipitU  twus," 
4^^  of  variable  application,  usually  in 
peace  but  not  unfirequently  in  war.  Articles 
aneipUU  ustu  axe  such  artidtrs  as  provi- 
sions, coals,  naval  stores,  timber,  tar,  and 
the  like.  Such  articles,  if  the  natural  pro- 
ductions of  the  country  conveying  them, 
should  be  pririleged  from  the  confiscation 
which  carrying  contraband  entails;  but 
this  question  is  at  present  the  subject  of 
no  settled  law,  and  the  very  list  of  articles 
ancipiiis  u$ua  has  never  been  completely 
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defined.  Nevertheless  all  articles  aneipiti$ 
1M1M,  and  even  articles  of  use  in  peace 
only  become  [contraband  by  destination,  if 
attempted  to  be  carried  into  a  blockitded 
port.  Even  persons  and  papers  of  a  diplo- 
matic character  may  be  contraband.  The 
penalty  for  wilfully  carrying  contraband 
either  in  ae  or  by  destination  is  forfeiture 
of  the  vessel  as  well  as  of  the  carga 

OOnraACTOB:    See    title    Scb-Con- 

TBAOTOB. 

OOHTBACIB.  There  are  three  clasBCS  of 
contracts: — 

(1.)  Record. 

(2.)  Specialty. 

(3.)  Simple. 

L  Contracts  of  records,  which  axe  really 
only  judinnents,  possess  the  following 
characteristics : — 

(1.)  They  merge  all  other  contracts  or 
grounds  of  action ; 

(2.)  They  have  the  effect  of  an  estoppel ; 

(3.)  They  require  no  oontideration  ;  and, 

(i.)  They  used  to  bind  the  land  of  the 
judgment  debtor,  but  since  1864 
thev  do  not. 

II.  Specialty  contracts,  which  are  reellv 
onl^jT  agreements  b^  deed,  possess  the  fi>f- 
lowing  characteristics : — 

(1.)  They  merge  all  simple  contracts  or 
otner  g;rounds  of  action ; 

(2.)  They  have  the  effect  of  an  estoppel; 

(3.)  They  require  no  consideration ;  and 

(4.)  They  may  be  made  to  bind  the  land 
by  binding  the  heir. 

Specialty  contracts,  although  they  estop 
the  parties,  may  be  avoided  on  the  ground 
of  naud  or  illegality :  thus  in  CoUine  v. 
Blaniem  (2  Wils.  341)  the  defendant  had 
covenanted  by  deed  to  pay  the  plaintiff 
£700,  and  having  refused  to  do  so  the 
plaintiff  sued  him  upon  the  covenant;  the 
defendant  pleaded  that  the  bond  was  g^ven 
as  part  of  a  scheme  for  stifling  a  criminal 
prosecution;  this  plea  was  held  to  be  a 
good  defence. 

Specialty  contracts  may  be  discharged 
in  two  ways : — 

(1.)  By  performance ; 

(2.)  By  another  specialty  substituted  for 
them,  but  not  by  any  mere  simple 
contract 
Urns :  if  a  man  has  covenanted  to  repair  or 
to  build  a  house  he  can  only  be  discharged 
by  doing  the  thing,  or  else  oy  another  deed 
releasing  him.  This  rule  is  without  ex- 
ception where  the  covenant  has  not  yet  been 
broken  (i.e,  before  breach  of  covenant), 
but  after  breach  there  is  one  exception,  and 
that  is  where  an  uncertain  sum  of  money 
is  to  be  sot  as  damages  for  the  breach 
{Blake' e  Com,  6  Bep.  48  b). 

IlL  Simple  contracts.    To  every  simple 
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oanteftoi  there   are   the   three  following 
geMTol  or  abetraet  reqaiBites : — 

(1 .)  Certainty  in  the  terms  of  the  contract ; 

(2.)  Assent  of  both  parties  to  it  (asB&Mut 
(uL  idem) ;  and 

(3.)  Mntoality  of  obligation. 
To  every  simple  contract  there  are  aluo  the 
three  following  parlieular  requisites : — 

(1.)  Reqnest; 

(2.)  Consideration;  and 

(3.)  Promise. 
Whence  the  following  distinction,  viz. : — 

I.  Where  the  consideration  in  executoryf 
i,e.,  in  the  case  of  executorff  contracts,  the 
request  and  also  the  promise  are  implied 
by  law,  although,  of  course,  both  or  either 
of  them  may  be  express. 

II.  Where  the  consideration  is  executed^ 
i.0.,  in  the  case  of  executed  contracts, — sub- 
divided into  the  following  two  classes  of 
oases,  vie. : — 

(1 .)  The  acceptance  of  an  executed  con- 
sideration which  was  not  moved 
by  a  previous  request ;  and 
(2.)  A  consideration  executed  on  request. 
The  former  of  these  two  subdivisions  is 
invariably  obligatory  as  a  ratification  («e0 
title  RATinoATiON);  but  as  to  the  second 
subdivision,  the  following  varieties  present 
themselves,  viz. : — 
(a.)  Where  the  plaintiff  haa  been  legaUif 
compelled  to  pay  what  the  defen- 
dant was  legally  compellable  to  pny, 
€.g,,  A.  was  surety  ft>r  B  for  £500 
owing  by  B.  to  C. ;  C.  compelled 

A.  to  pay;  then  A.  brougnt  his 
action  against  B.  to  be  repaid. 
Here  the  request  and  the  promise 
are  both  implied  in  law ; 

(&.)  When  the  plaintiff  has  wluniarUy 
paid  what  the  defendant  was 
UgaUy  compellable  to  pay,  and  the 
defendant  afterwards  promi9e8  to 
repay  the  plaintiff,  cg.p  A.  owes 

B.  £50,  ana  C,  to  oblige  A.,  pays 
the  £50  to  B.  for  him,  then  A. 
promises  to  repay  C.  Here  the 
request  to  pajr  is  implied  in  law, 
but  the  promise  is  not;  and 

(o.)  When  the  plaintiff  has  vdutUartly 
paid    what  the  defendant  was 
montty,  but  not  lej^voompellable 
to  pay,  0.a.,  A.  owes  B.  £50  on  an 
immoml  debt,  and  C,  to  oblige  A., 
pays  it ;  then  A.  afterwards  pro- 
mises to  repay  0.    Here  the  re- 
quest to  pay  is  not  implied,  and 
the  promise  to  repay  is  without  a 
legal  consideration. 
In  every  contract  privity  is  an  essential 
requisite  to  any  one  suing  on  it ;  in  otlier 
words,  no  person  can  take  advantage  of  the 
consideration  in  a  contract  excepting  the 
party  from  whom  the  consideration  has 
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moved,  which  means  that  no  person  can 
sue  on  a  contract  excepting  the  parties  to 
it ;  and  this  is  what  is  understood  by  privity. 
An  example  of  the  absence  of  privity  is 
the  followinfl^ :— A.  gives  £50  to  his  servant 
to  pay  a  tradesman's  debt ;  the  tradesman 
knowing  of  it  sues  the  servant  for  money 
had  and  received  to  the  tradesman's  u»e 
{Baron  v.  Htuband,  4  B.  &  Ad.  611);  in 
this  case  the  tradesman  lost  his  action  fur 
want  of  privity  between  him  and  the 
servant. 

COHTEAOTS  IH  BE8TBAIHT  OF  MAS- 
SIAOB.  The  law  as  to  these  is,— that  the 
contract  if  in  general  ri  straint  is  void,  if 
for  a  partial  restraint  only  is  s^ood. 

See  titles  Conditional  Likitations; 
Conditions  Void  ;  Ekstbaiitts  upon 
Mabbiaob. 

OOHTRACTB  IK  BE8T1LADIT  OF 
TBABE.  All  such  contracts  as  a  general 
rule  are  void,  because  they  are  against 
public  policy  (Ift'te^  v.  Beynclds^  1  Sm. 
L.  C.  356).  But  such  contracts  are  allowed 
to  be  good  where  the  restraint  is  limited  to 
a  particular  time,  or  to  a  pnrticular  locality, 
and  fHien  a  valuable  comdderation  has  beeu 
given  for  them. 

The  requisites  to  a  valid  contract  in 
restraint  of  trade  are  two,  viz. : — 

(1.)  That  the  restraint  be  limited  either 
in  time  or  in  locality,  or  in  both ; 
and 

(2.)  That  a  valuable  consideration  should 
have  been  paid  for  the  restraint 

What  shall  be  reasonable  in  point  of 
time  or  locality  varies  with  the  nature  of 
the  business. 

And  generally,  the  restraint  is  only 
allowed  so  far  as  is  necessary  to  protect 
the  trader. 

COHTSAOTITS.  In  Eoman  Law  has  been 
defined  as  a  jxict  plus  an  dbUgatio.  It  is 
included  under  the  more  general  word 
eonventio,  which  however  extends  to  in- 
cluding also  a  simple  pact;  it  is  commonly 
opposed  to  delietwm,  which  is  the  English 
tort  in  substance.  The  Boman  Law  recog- 
nises four  determinate  classes  of  contracts 
proper,  namelv,  Bc»l  (re).  Verbal  (verbwX 
Literal  (Uteris),  Bnd  Consensual  (oofusfini), 
— the  varieties  of  the  real  beins  the  mu- 
tuum,  the  commodatum,  the  depositum, 
and  the  pignus,  and  the  varieties  of  the 
consensual  Inring  the  contract  of  sale  (emptio 
venditio\  the  contract  of  hiring  (looatio 
conductio),  the  contract  of  partnership 
($ociei€u\  and  the  contract  of  mandate 
(mandatwn).  The  verbal  contract  is  simply 
the  stipulatio ;  and  the  literal  contract  was 
the  nomen,  in  its  two  varieties,  viz.,  a  re  in 
personam  (being  a  transfer  from  t)ie  day- 
Dook  into  the  ledger)  and  a  persona  in  per- 
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mmam  (heing  a  traiufer  fhun  one  oolnmn 
of  the  ledger  into  another  column  of  the 
eame  book).  There  were  also  seTeral  in- 
nominate (tA,  nnclsBBifled  and  nnclanifi- 
able)  oontncte,  snoh  as  Precarinro,  Pennn- 
tatio,  De  Aeetimato,  and  Tranaaetio.  And 
in  Roman  law,  wherever  a  consideration 
underlay  any  agreement  oar  pact  (tubett 
iamen  cauta%  the  agreement  or  pact  became 
actionable  aa  a  contract,  just  as  in  English 
Law.  There  were  also  many  implied  oon- 
traots  in  Roman  Law;  and  in  addition 
tliere  were  six  qwuioontraeU  so-called, 
namely,  the  negoHorum  geitorum,  the  tuU>r 
et  pumllu$,  the  ret  erdscundae,  the  eommuni 
diviaundo,  the  haere»  Ugatorwn  nomine, 
and  the  indebUi  solutio, — all  which  oorre- 
apoiided  more  or  less  with,  but  differed  in 
material  respects  from,  the  contracts  properly 
ao  called. 

COHTBAOTUB,  BOKAS  7IDBI.  In 
Roman  Law,*  were  thoae  contracts  (e.g., 
emptio  venditid)  which  admitted  of  equi- 
table defences  and  other  equitable  con- 
siderations :  they  were  opposed  to  contracts 
itrieU  juris  (eg.^  ttipulatio),  which  admitted 
no  such  equitable  defences  or  considera- 
tions,— at  least,  until  their  original  character 
was  compelled  by  statute  to  admit  them. 
All  the  praetorian  contract  a  were  oonlractut 
honae  fidei ;  but  some  of  the  civHes  cantrac- 
iui  were  also  honae  fidei. 

OOmrBACTVS,  CiyiLES.  in  Roman 
Law,  were  those  contracts  ie.g,y  emptio 
venditio)  which  were  actionable  either  in 
virtue  of  the  old  common  law  or  by  virtue 
of  anv  particular  statute ;  they  were  opposed 
to  the  oontractue  praetorii  which  were 
actionable  only  through  the  aid  of  the 
praetor,  who  (for  that  purpose)  had  to 
adopt  the  existing  legal  forms  of  actions. 
See  title  Fobhula. 

OOimtACTTTB    PRAETOBn:   See  title 

GONTBAOTia,  CrVILEfl. 

CONTBAOTUS     STBICTI    JUBIB:    See 

title  CONTKAOTCS  BONAS  FiDEL 

OOHTBAIHTB  PAB  00BP8.  In  French 
law,  is  the  civil  process  of  arreet  of  the 
per^n,  which  is  imposed  upon  vendora 
nJsely  representing  tbeir  property  to  be 
unincumbered,  or  upon  persons  mortgaging 
property  which  they  are  aware  does  not 
oeloDg  to  them,  and  in  other  cases  of  moral 
heinousnees. 

OOHTBAT.  In  French  Law,  contracts 
are  of  the  following  varieties : — 

(1.)  BHaleral,  or,  synaUagnuUique,  where 
each  party  is  bound  to  the  other 
to  do  what  is  just  and  proper ;  or 

(2.)  Unilateral,  where  the  one  side  only 
is  boond ;  or 


COBTBAT — continued. 

(3.)  Commutatif,  where  one  does  to  the 
other  something  which  is  sup- 
posed to  b*i  an  equivalent  for  what 
the  other  does  to  him ;  or 

(4.)  JWatoire,  where  the  consideration 
Ibr  the  act  of  the  one  is  a  mere 
chance;  or 

(5.)  Oanirai  de  bienfaieanee,  where  the 
one  party  procnrse  to  the  other 
a  purely  gratuitous  benefit ;  or 

(6.)  Contrat  a  titre  onereux,  where  etich 
party  is  boond  under  some  duty 
to  the  other. 

COBTBIBUnOB.  It  is  a  rule  of  law. 
that  all  persons  in  the  nature  of  co-sureties 
for  the  debt  of  another  shall  directly  (as  in 
Roman  Law)  or  indirectly  (as  in  English 
Law)  bear  their  proper  share  of  the  liability, 
so  &r  as  regards  the  mutual  relief  of  each 
other,  and  depend  for  their  individual  re- 
imbursement upon  their  action  against  the 
principal  debtor.  The  remedy  of  a  co- 
surety agaiudt  his  co-surety  is  said  to  be 
for  doniribution ;  that  af^ainst  the  principal 
debtor  is  said  to  be  for  Be-eoupmefd.  It  is 
likewise  a  rule  of  law,  that  there  is  no 
contribution  between  wrongdoers  (Merry' 
toeather  v.  Nixan^  8  T.  R.  186);  saciu,  if 
the  wrong  is  a  breach  of  trust 

i8(M  titles  RBOOUPmNT ;  BxTBvrrsHiF. 

00HTBIBUT0BIB8.  In  the  winding-up 
of  an  insolvent  company  the  persons  liable 
to  contribute  towards  payment  of  the  cre- 
ditors of  the  company  are  so  called.  Where 
the  company  is  limited,  this  liability  ex- 
tends of  oourBe  only  to  the  amount  limited 
and  remaining  unpaid,  whether  such  lia- 
bility IB  limited  by  shares  or  by  guarantee 
(see  title  Limitbd  Liabilitt)  ;  seeus,  where 
the  company  is  an  unlimited  company. 
There  are  usually  two  classes  of  couteihu- 
tories  arranged  on  two  lists,— the  A.  li^t 
and  the  B.  list  The  A.  oontributories  hto 
flrat  liable  to  the  full  extent  of  the  liabiUty 
whether  that  is  limited  or  is  unlimited; 
and  next  to  them,  the  B.  list  is  liable,  so 
far  as  the  liabili^  of  the  A.  list  has  not 
been  fully  met,  but  not  of  course  further ; 
and  this  liability  of  the  B.  list  is  further 
confined  to  debts  and  liabilities  already  in- 
curred at  the  date  of  the  B.  list  ceasine  to 
be  existing  memben  of  the  oompany.  For 
the  B.  list  comprises  all  past  memben  of 
the  company  wno  have  not  for  one  whole 
year  next  before  the  oommencement  of  the 
winding-up  of  the  company  ceased  to  be 
membere;  and  the  A.  list  comprises  all 
present  memben  of  the  oompany,  t.e., 
membere  being  such  at  the  date  of  the 
commencement  of  the  winding  up. 

See  title  Windinqup,  Gommenobment 
or;  also  title  Cost  Book  Mikuiq 

OOIIPANISS. 
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CONTBIBnTOBT HSOUOSHCB.  lathe 
negligence  of  an  injured  person,  who  but 
for  Buoh  negligence  might  or  wonld  have 
escaped  all  injury.  By  the  common  law, 
the  effect  of  it  wsa  and  is  to  deprive  the 
injured  party  of  all  right  to  damages  for 
the  iDJurT,>-but  the  rule  is  now  different  as 
regards  the  ooUision  of  vessels,  where  both 
are  to  blame  (see  title  Collision).  The 
negligence  of  a  servant  is  the  negligence  ef 
the  child  she  is  carrying  in  her  arms. 

COHTUMACT.     Is   the  term  used  for 
contempt   of   Court,  aa   regards    mutters 
ecclesiastical,  and  the  Ecclesiastical  Courtd. 
See  title  Contkmft  of  Court. 

OOKTIBiniC.  In  Roman  Law  was  the 
right  of  intermarriage  between  two  per- 
sons; the  marria^^e  itself  was  contracted 
by  the  consent  of  the  parties  followed  by 
the  deductio  in  domum  of  the  wife,  the 
other  formalities  of  the  law  being  also  ob- 
served, when  there  were  any.  People 
might  intermarry  without  having  the  co- 
nubium ;  but  the  effects  of  such  a  marriage 
were  limited,  the  children  not  bcin^  in  the 
potestas  of  the  parent,  nor  takmg  the 
quality  of  the  futher  but  following  tlie 
mother's  condition.  The  right  of  mter^ 
marriage  was  frequently  conceded  to  foreign 
states ;  and  some  general  statutes  were 
passed  (0  g.,  Lex  Aelia  Sentia)  to  enable 
Latin  fieedmen  to  intermarry  with  Boman 
citizens,  and  to  cure  certain  mistakes  apt 
to  be  committed  in  such  latter  kinds  of 
marriages. 

C0H7SHT.  A  religious  house,  now  re- 
garded as  a  merely  voluntary  araociation, 
not  importing  civil  death  {In  re  Meteal/e^ 
83  L.  J.  (Ch.)  308). 

See  titles  Chubob  axd  Statb;  Monk. 

GOVTEBTICLE  ACT.  An  Act  of  1664, 
for  the  suppression  of  reli^ons  assemblies 
of  Non-conformists,  forbidding  the  as- 
sembling of  five  persons  (besides  the  house- 
hold) at  any  religious  meeting. 
See  title  Fiva-lfiui  Aor. 

OOHVJUITIO :  See  title  Contention. 

OOHYXHnOV.  The  most  general  name 
for  agreement ;  it  is  the  oonventio  of  Boman 
Law. 

See  titles  Contbacttb  ;  Pacts. 

OOHVEHnOV  PABIIAIESHT.  A  title 
commonly  given  to  the  Parliament  of  1660, 
but  which  is  also  applicable  to  that  of 
1688,  and  in  fact  to  any  Parliament  which 
assembles  proprio  motu,  without  being  sum- 
moned by  the  Crown. 

See  titles  Ssttennial  Act;  Tbikn- 
NiAL  Act. 
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COHYSimOK  PABUAMEKT,  ACTS  07 

— continued. 

this  parliament  (which  assembled  in  1660) 
were  the  following : — 

(1.)  An  indemnity  for  the  past ; 

(2.)  The  rebtoration  of  the  cliurrh ; 

(3.)  The  settlement  of  the  revenue ;  and 

(4.)  The  repeal  of  the  late  obnoxious 
statutes. 

With  reference  to  the  first  of  these  four 
matters,  Charles  I[.,  by  his  declaration  from 
Breda,  had  offered  an  indemnity  to  all 
persons  who  had  been  concerned  in  the 
late  irregular  proceedings,  with  the  excep- 
tion only  of  his  father's  regicides;  and 
this  promised  indemnity  was  endeavoured 
to  be  secured  by  ^*  The  Act  of  Indemnity 
and  Oblivion,"  which  Act  excepted,  how- 
ever, not  only  those  who  had  signed  the 
death-warrant  against  Charles  I.,  but  also 
all  those  who  had  sat  when  sentence  was 
pronounced  against  that  king,  together 
with  several  others. 

With  reference  to  the  second  of  these 
four  matters,  EpiscopaKanism  was  restiired 
as  the  national  religion,  and  with  it  the 
bishops  were  reinstated  in  the  House  of 
Lords.  The  hinds,  also,  of  the  church, 
which  had  been  confiscated,  and  some  of 
them  even  sold  to  purchasers  from  the 
state,  were  also  restored  to  the  church,  and 
no  compensation  given  to  the  purchasers 
who  were  deprived  of  them.  The  dis- 
possessed deigy  who  survived  at  the  Be- 
btorution  were  restored  to  their  former 
livings  or  to  fresh  benefices,  so  far  as  such 
restoration  could  be  carried  out  without 
dispossession  of  the  then  existing  incum- 
bents, who  were  allowed  to  remain  in 
possession  if  willing  to  conform. 

With  reference  to  the  third  of  these  four 
matters,  ndlitary  tenures  were  abolished, 
and  with  them  the  revenue  derived  by  the 
Crown  from  aids,  wardships,  Ac :  and,  in 
Ueu  thereof  the  excise  was  given  to  the 
Crown. 

With  reference  to  the  fourth  of  these  four 
Diattex8,the  militia  was  replaced  under  the 
sole  command  of  the  king ;  the  Triennial 
Act  of  1641  was  repealed ;  and  the  follow- 
ing Acts  of  an  ecclesiastictEd  character  were 
passed  : — The  Corporation  Act,  the  Act  of 
Uniformity,  the  Act  against  Conventiclee^ 
and  the  Five  Bfile  Act. 

COVyEHTIOKABY  TSVKIEXRTB.    Are 

tenements  within  the  assessionable  manors 
of  the  Duchy  of  Cornwall,  held  from  seven 
years  to  seven  vears  under  the  duke. 
Many  of  them  have  been  enfhinchised 
under  the  statutes  7  ft  8  Vict.  o.  105  and 
11  &  12  Yiot  c  88. 

See    titles   Assibbionauji    Manors; 
Cornwall,  Dught  of. 

COWSHTVAL   church,     a   church 
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oonsistiDg  of  regular  clerks  profeesmg  some 
order  of  religion,  or  of  a  dean  and  chnpter, 
or  other  such  sooiety  of  eoclesiastics.  Gowel. 

OOWEBfllOV.  This  word  has  two  sig- 
nifioaiions  in  law.  (1.)  In  the  action  of 
troYer  it  denotes  the  appropriating  by  the 
defendant  to  his  own  use  of  the  goods  of 
the  plaintiiT,  in  a  manner  short  of  criminal ; 
the  appropriation  consisting  substantially 
in  the  negative  act  of  withholding  them 
from  the  plaintiff,  upon  his  demand ;  (2.)  In 
Equity  it  denotes  the  notional  alteration 
of  land  into  money,  or  of  money  into  land, 
in  accordance  with  a  direction  to  that 
effect  of  a  testator  or  settlor,  and  in  pur- 
suance of  the  equitable  doctrine  that  what 
is  agreed  or  imperatiTely  directed  to  be 
done  is  already  as  good  as  done.  As  a 
consequence  of  this  doctrine,  it  has  been 
held  :— 

(a.)  That  lands  directed  to  be  converted 
into  money  for  certain  purposes,  some  onl? 
of  which  oil,  descend,  in  the  case  of  the  di- 
rection being  contained  in  a  will,  to  the 
heir-at-law  of  the  testator  {Aekroyd  v. 
AnOAson,  1  Bro.  G.  G.  503);  and,  m  case 
of  his  death,  to  his  next  of  kin  (SmUh  ▼. 
CktxUm,  4  Maddox,  492) ;  but  that,  in  the 
ease  of  the  direction  being  contained  in  a 
deed,  the  devolution  is  just  the  reverse; 
and 

(6.)  That  money  directed  to  be  con- 
verted into  land  for  certain  purposes,  some 
only  of  which  fiul,  goes,  in  the  case  of  the 
direction  being  contained  in  a  will,  to  the 
executor  of  the  testator  {Cogan  v.  Steveiu, 
1  Beav.  492,  n.);  and,  in  the  case  of  his 
deatti,  to  his  executor  (ReifnoldB  v.  QodUet 
1  Johns.  586) ;  but  that,  in  the  case  of  the 
direction  being  contained  in  a  deed,  the 
devolution  is  just  the  reverse. 

(0.)  Where  the  purposes  for  which  the 
conversion  was  to  take  place  totaUy  fail,  the 
property  is  regarded  as  being  what  it 
actually  is,  and  the  doctrine  of  conversion 
is  in  thiat  case  excluded. 

iS!00  titles  Bboonysbbion  ;  Tbovsb. 

00WSB8I0V  nr  IQUTTT:   8m  tiUe 

COHVSBSIOH. 

OOWXTAVOSB. — Is  a  person  who  pre- 
pares and  settles  conve3rances  and  wills, 
whether  of  landed  estates  or  of  goods. 
Most  Equity  barristers  are  also  convey- 
ancers, as  an  incidental  or  supplementary 
branch  of  the  business  they  go  through  at 
their  own  chambers ;  but  some  few  people 
are  conveyancers  and  not  barristers,  just  as 
some  few  people  are  pleaders  only  and  not 
barristers.  And  sucn  conveyancers,  not 
being  at  the  bar,  but  under  the  bar,  never 
addiies  the  Gourt ;  and  not  being  barristers 


OOVYSTAVCXB— eon^lntied. 

they  have  a  legal  right  to  recover  their 
conveyancing  fnes  or  charges. 

Ae  title  GONVETAMOINO  GOUNSEL. 

OOKYXTAirCES.  These,  which  an- 
ciently were  called  A88uranoe$f  are  in- 
struments under  seal,  whereby  lands  are 
conveyed  or  assured  from  the  vendor  to  the 
vendee,  so  as  to  vest  in  the^latter  such  an 
estate  as  the  vendor  has  in  nimself  to  con- 
vey or  assure,  and  as  the  words  of  limitation 
in  the  deed  limit  or  mark  out 

Gonveyances  arrange  themselves  under 
two  great  classes,  viz. : — 

(I.)  Gonveyances  at  the  Gommon  Law, 
and  hereunder : — 
(1.)  Feoffments ; 
(2.)  Gifts  r 
(3.)  Grants ; 
(4.)  Bargains  and  sales : 
(5.)  Leases; 
(6.)  Exchanges. 
(7.)  Partitions; 
(8.)  Beleases; 
(9.)  Gonfirmations ; 
(10.)  Surrenders; 
(11.)  Assignments; 
(12.)  Defeasances;  and 
(13.)  Disclaimers. 

(IL)  Statutory  Gonveyances,  sub-divided 
as  follows : — 
(A.)  Gonveyances  operating  under  the 
Statute  of  Uses  and  hereunder  :^- 
(1.)  Govenants  to  stand  seised  ; 
(2.)  Deeds  of  lease  and  release ; 
(3.)  Deeds  leading  or  declaring  the 

uses; 
(4.)  Deeds  of  revocation  of  uses ; 
(5.)  Deeds    of    appointment    under 

powers ;  and  generally 
(6.)  Any  Gommon  Law  conveyances 
made  to  uses. 
(B.)  Gonveyances  under  statutes  other 
than  the  Statute  of  Uses,  and 
hereunder, — 
(1.)  Belease  under  4  Vict  o.  21 ; 
(2.)  Grant  under  8  &  9  Vict  c  106; 
(3.)  Disentailing  assurances  under  3  & 

4  WiU.  4,  c.  74 ; 
(4.)  Assurances   of  married   women 
under  3  ft  4  Will.  4,  c.  74 ;  and 
(5.)  Gonveyances  and  leases  (concise 
forms)  under  8  &  9  Vict  c.  119, 
and  other  subsequent  statutes. 
Again,  of  deeds  which  operate  under 
the  Statute  of  Uses,  there  is  this  other 
division,  namely, — 

(I.)  Deeds  operating  with  transmnta* 
tion  of  possession,  and  hereunder, — 
(1.)  Bargain  and  sale; 
(2.)  Govenant  to  stand  seised,  Ac., 
there  being  no  transmutation  until  the 
statute  itself  effects  the  alteration  in  the 
legal  seisin ;  and 
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(II.)  Deeds  operating  with  transinata- 
tion  of  possessioDf  and  hereunder, — 

(1.)  Deeds  leading  or  deeluring  the  uses ; 

(2  )  Feoffment  to  uses,  &c., 
the  legal  seibin  being  fir^t  transferred  by 
the  Common  Law  aasurance  before  the 
statute  operates  to  effect  a  second  transfer. 

(I.)  Conveyances  at  Common  Law,  and 
hereunder  the  following, — 

(1.)  Feoffment,  This  was  t)ie  most 
ancient  form  of  conveyance  applicable  to 
corporeal  heredituments.  It  consisted  of 
two  parts,  viz., — 

(a.)  The  limitation  of  the  estate  intended 
for  the  feoffee ;  and 

(6.)  The  livery  of  seisin. 

First.  The  Limitation  of  the  Estate. — 
This  consisted  in  defining  by  the  woids 
of  limitation  the  estate  which  was  in- 
tended to  be  given  to  the  feoffee.  Origi- 
nally, it  sufficed  to  pronounce  these  solemn 
words  ora%  in  the  presence  and  hearing  of 
witnesses  and  of  the  feoffee ;  and  although 
a  deed  or  writing!:  may  have  been  (as  in 
fact  it  was)  occasionally  u.»ed  for  that  pur- 
pose, the  same  was  unnecessary.  However, 
by  the  stiit  29  Car.  2,  o.  3  (Statute  of 
Frauds),  s.  1,  it  was  enacted  that  all  leases, 
estates,  interests  of  freehold  or  term  of 
years,  or  any  uncertain  interest  in  mes- 
suages, manors,  lands,  tenements,  or  here- 
ditaments, made  or  created  by  livery  of 
seisin  only,  or  by  parol,  and  not  put  in 
vniiing  and  tigned  by  the  parties  so 
mHking  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorized  in 
writing,  should  have  the  force  and  effect 
of  leases  or  estates  at  will  only,  and  no 
greater  force  and  effect ;  the  only  exception 
b(  ing  that  leases  for  a  term  not  exceeding 
three  years  fiom  the  making  thereof  were 
to  be  good,  although  made  by  parol  without 
writing,  provided  they  reserved  a  rent  of 
two-thirds  at  least  of  the  full  improved 
value.  And  now,  by  the  stat.  8  ft  9  Vict, 
c.  106,  s.  3,  it  is  enacted  that  no  feoffment 
other  than  a  feoffment  made  under  a  custom 
by  an  infant,  shall  be  valid  unless  made  by 
deed. 

Secondly.  The  Livery  of  Seinn,  The  sei- 
sin was  the  feudal  possession ;  and  a  transfer 
of  the  land  accompanied  with  seisin  was  the 
transfer  of  an  estate  carrying  the  seisin  with 
it  Livery  of  seisin  was  of  two  kinds,— either 

(1.)  Livery  in  deed ;  or 

(2.)  Livery  in  law. 

No  deed  of  feoffment  was  complete,  or  to 
the  present  day  is  complete,  unless  the 
same  has  been  foUowea  with  livery  of 
seisin;  and  as  a  convenient  mode  of  evi- 
dencing the  fact  of  such  livery  having  been 
made,  it  is  ususl  to  indorse  upon  the  deed 
which  contains  the  limitations  a  notice  to 
the  effect  that  the  seisin  was  delivered 


COHYETAirCSS-Hxmefnti^d. 
at  a  certain  place,  day,  and  hour;  and 
such  indorsement  is  also  signed  and  wit- 
nessed. 

The  feoffment,  strictly  speakin^:,  was  tlie 
proper  form  of  conveyance  of  an  estate  in 
fee  simple  absolute  or  determinable:  if  it 
was  used  to  pass  a  fee  tail,  it  was  more 
properly  termed  a  gift,  and  if  it  was  used 
to  pass  a  life  estate,  it  was  more  properly 
termed  a  lease. 

When  a  particular  ostnte,  wliether  for 
years  or  of  freehold,  and  a  freehold  re- 
mainder are  created  together  de  novo  out 
of,  a  corporeal  hereditament  in  possession, 
the  livery  which  is  given  to  tlie  tenant  of 
the  particular  estate  in  possesAion  enures 
to  the  remainderman ;  on  the  otlier  hand, 
when  an  estate  is  created  afterwards,  ex* 
pectant  on  a  leuse  for  years  then  in  being, 
the  livery  must  not  be  made  to  the  lessee 
for  years,  but  to  the  remainderman  himself 
with  the  consent  of  the  lessee  for  years. 
Of  course,  no  such  remainder  can  by 
feoffment  at  Common  Law  be  en  ated  after- 
wards expectant  on  a  lease  for  life,  or 
estate  of  freehold. 

[The  feofiinent  was  a  conveyance  of  very 
powerful  efficacy.  Thus,  by  reason  of  the 
entry  and  livery  of  seisin,  it  cleared  all  dis- 
seisins, abatements,  intrusions,  and  other 
wrongful  or  defeasible  estates,  when  the 
entry  of  the  feoffor  was  lawful ;  and  it  not 
only  passed  the  present  estate  of  the  feoffor, 
but  barred  him  of  all  present  and  future 
right  and  possibility  of  right  to  the  thing 
which  was  so  oonveyed ;  insomuch  that  if 
he  had  divers  estates  all  of  them  passed  by 
the  feoffment;  and  if  he  had  any  interest, 
rent,  common,  condition,  power,  or  con- 
tingent use  or  benefit  in,  to,  or  out  of  the 
land,  it  was  extinguiiihed  by  the  feoifinent ; 
and  the  feoffment  destroyed  also  all  oon- 
tingent  remainders  in  strangers,  if  sup- 
ported only  by  an  estate  of  freehold  in  the 
feoffor;  and  so  powerful  was  its  efficacy, 
that  it  frequently  operated  by  wrong, 
whence  also  it  was  called  a  tortioui  con- 
veyance, passing  to  the  feoffee  the  ftill 
estate  marked  out  by  the  words  of  limita- 
tion, although  that  should  be  in  excess  of 
the  estate  which  the  feoffor  had  in  himself 
to  grant.  But  by  the  stat  8  &  9  Vict.  c.  106, 
s.  3,  the  feufiinent  was  deprived  of  this 
tortious  operation  and  was  reduced  to  the 
level  of  an  innooent  conveyance.] 

(2.)  Oi/L — This  was  the  form  of  convey- 
ance properly  applicable  to  the  creation  of 
an  estote  tail ;  wnence  the  person  creating 
the  estate  tail  is  termed  the  donor,  and  the 
person  taking  it  the  donee.  It  required 
livery  of  seisin  to  make  it  effectual. 

(3.)  Orant, — ^This  was  the  distinctive 
mode  of  conveyance  of  an  incorporeal  here- 
ditament, which  however  must  have  beoi 
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in  existence  at  the  date  of  the  grant,  and 
not  created  by  the  grant. 

(4.)  Bargain  and  Sale, — ^Thia  form  of 
conveyanoe  was  applicable  not  only  to  cor- 
poreal bat  also  to  incorporeal  heredilameuts 
in  aetaal  existence.  It  required  to  be  for 
money,  or  money's  worth,  and  not  for 
natural  love  and  affection  merely.  All 
persons  haying  an  estate  of  freehold  might 
oonyey  by  means  of  it,  but  not  persons 
haying  a  mere  term  of  years.  Tlie  enrol- 
ment of  a  bargain  and  sale,  if  made  within 
the  proper  time  relates  back  to  the  execu- 
tion of  the  deed,  and  any  interyening 
alienation  or  charge  by  the  bargainor  would 
therefore  be  yoid;  but  an  aJienation  er 
charge  by  the  bargainee  would  be  good 
when  the  bargain  and  sale  was  afterwards 
perfected  by  enrolment  Inrolment  was 
first  rendered  necessary  by  the  Statute  of 
Inrolments  (27  Hen.  8,  o.  16),  but  only 
when  the  barsain  and  sale  was  for  an 
estate  of  freehold. 

(5.)  Lease,  including  Underleate.  —  A 
lease  is  properly  a  oonyeyance  (subject  to 
rent)  of  lands  or  tenements  made  for  life, 
for  years,  or  at  will,  but  alwnys  for  a  lees 
estate  than  the  lessor  has  in  the  premises; 
and  similarly  an  underlease  is  a  lease  made 
by  the  lessee  for  a  less  period  than  the 
period  of  his  own  lease. 

JSometimes,  what  purports  in  its  lan- 
guage to  be  only  an  agreement  for  a  lease 
is,  in  reality,  an  actual  lease;  for  if  there 
are  words  (k  present  demise  and  an  ap- 
parent intent  to  the  effect  of  these  words, 
then  the  deed  is  an  actual  lease,  notwith- 
standing the  words  are  **  agrees  to  let," 
and  allosion  is  made  to  a  lease  to  be  exe- 
cuted at  some  future  date  (Poole  y.  BenUey, 
12  East,  168 ;  Doe  d.  PhiUip  y.  Benjamin, 
9  Ad.  &  £1.  614). 

Where,  howeyer,  by  reason  of  the  stat. 
8  &  9  Vict  c  106  such  an  **  agreement  to 
let  **  cannot  possibly  (because  not  by  deed) 
operate  ns  an  actual  lease,  it  is  now  treated 
as  an  agreement  only,  and  will  be  speci- 
fically enforced. 

By  the  Ck>mmon  Law,  a  tenant  for  life 
(except  under  a  power)  cannot  make  a  lease 
for  a  longer  period  than  that  of  his  own 
life;  and  a  lease  granted  by  him  for  a 
longer  period  is  as  to  the  excess  absolutely 
yoid  as  against  the  reominderman  or  reyer^ 
sioner. 

By  the  Oommon  Law,  a  tenant  in  tail 
could  not,  without  a  fine  or  reooyery,  make 
any  lease  binding  on  the  issue  in  tail,  or 
remainderman,  or  reyersioner;  and  if  a 
husband  seised  jure  uxoris  made  a  lease  of 
the  wife's  land,  whether  she  joined  in  it  or 
not,  the  lease  was  only  good  during  the 
joint  lives  of  the  husband  and  wife  and  the 
life  of  the  huafattnd  surviying  her,  and  was 


yoidable  (although  not  void)  if  the  wife 
suryiyed. 

(6.)  Exchange.—TYoB  is  a  oonyeyance,  or 
group  of  conyeyanoes  whereby  two  persons 
or  classes  of  persons  holding  property  in 
common,  diyest  themselyes  respectiyely  of 
their  own  estates  in  fiiyour  of  each  other, 
and  in  lieu  thereof  respectiyely  take  the 
property  of  each  other.  There  are  fiye 
requisites  by  tlie  Common  Law  to  the 
yalidity  of  an  exchange,  that  ia  to  say, — 

(1.)  The  two  properties  must  be  of  the 
same  quality ; 

(2.)  The  properties  exchanged  must  be 
of  the  same  quantity ; 

(3.)  The  word  '*  exchange  "  must  be 
used; 

(4.)  Entry  is  re<}uisite,  although  not 
liyery  of  seisin  :  and 

(5.)  Writing  since  29  Oar.  2,  c.  8,  and  a 
deed  since  8  &  9  Yict.  c.  106, 
s.  3. 

The  word  **  exchange  "  used  to  raise  an 
implied  warranty  of  title;  and  in  case  of 
the  title  so  warranted  being  displaced  either 
in  whole  or  in  part  by  an  elder  title,  the 
exchanging  party  who  was  eyicted  used  to 
haye  the  right  to  re-enter  upon  the  lands 
which  he  had  giyen  in  exchange, — a  right 
which  belonged  to  himself  and  his  heirs 
only,  not  also  to  his  alienees.  Any  aliena- 
tion by  either  exchanging  person  depriyed 
him  of  the  right  of  re-entering,  although  it 
left  the  other  exchanging  person  the  right 
of  re-entering  upon  the  Lmds  eyen  when  in 
the  hands  of  toe  alienee.  But  since  the 
Stat  8  &  9  Yict.  c.  106,  this  effect  has  been 
taken  from  the  oonyeyance  by  exchange. 

(7.)  Partition, — This  is  a  oonyeyance  by 
which  two  or  more  joint  tenants,  co-par- 
ceners, tenants  in  oommon,  or  neirs  in 
gavelkind,  diyide  the  property  so  as  to 
giye  to  each  a  distinct  part  to  be  held  in 
severalty.  The  arrangement  to  sever  may 
be  the  result  of  agreement  in  which  case  it 
is  said  to  be  Voluntary,  or  the  result  of  a 
decree  of  the  Chancery  Division,  in  which 
case  it  is  said  to  be  CkmpuUory.  In  either 
case,  the  same  conveyances  are  necessary  to 
give  complete  effect  to  the  partition;  and 
for  facilitating  their  execution  the  Trustee 
Act  1850.  s.  30,  enables  the  Chancery 
Division  to  declare  the  interests  of  unborn 
persons,  and  also  to  declare  that  any  parti- 
cular persons  are  trustees  of  the  lands,  and 
direct  accordingly.  And  by  the  stet  31  ft 
32  Vict  c.  40,  a  sale  may  be  directed  in 
liett  of  partition. 

The  modes  of  efieoting  a  partition  are 
the  fuUowing: — 

I.  As  to  freeholds  or  inheritances :  either 
(1.)  All  the  oo-tenanto  convey  by  se- 
parate deeds  the  particular  allot- 
mente  to  releasees  or  grantees,  to 
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the  use  of  the  particiilar  persons 
to  whom  they  are  respectively 
allotted;  or, 
(2.)  All  the  co-tenants  convey  hy  one 
conveyance,  the  entirety  of  the 
lands  to  a  releasee,  or  grantee, 
to  uses,  and  then  hy  the  same 
deed  limit  severally  the  parti- 
cular allotments  to  the  use  of 
the  particular  pcrtsons  to  whom 
they  are  allotted. 
II.  As  to  personal  estate :  either 
(I.)  Tlie  entirety  is  assi^qied  hy  all 
the  co-teuantd  to  a  third  person 
upon  trust,  to  assign  the  parti- 
cular allotments  to  the  parti- 
cular persons  to  whom  tliey  are 
allotted;  or, 
(2.)  Each    co-tenant   assigns  to  the 
others  hid  imdivided  share  in 
the  parts  to  he  taken  by  them 
in  severalty. 
Go-parceners  being  compellable  by  the 
Common  Law  to  make  partition,  the  law 
provided  in  their  case  (but  not  also  in  the 
case  of  joint  tenants  or  tenants  in  com- 
mon), that  if  any  co-parcener  after  parti- 
tion and  before  alienation  was  evicted  from 
the  whole  or  from  part  of  his  or   her 
allotted  sliare,  he  or  she  might  thereupon 
re  enter  upon  the  other  shares  even  when 
in  the  hands  of  an  alienee  or  alienees  of 
the  other  co-parceners.    But  by  the  8  &  9 
Vict.  c.  106,  8.  4,  this  right  of  re-entry  is 
taken  away. 

(8.)  £«2eas6.— This  is  a  deed  whereby 
oiUier  a  right  is  extinguished,  or  an  estate 
or  interest  in  things  real  or  personal  is  con- 
veyed to  a  person  who  has  already  some 
estate  or  interest  in  possession  in  the  same. 
The  operation  of  the  release  is  fourfold: 
either 
(1.)  By  way  of  paasine  an  estate  (mitter 
Testots),  e,g.,  when  made  by  one 
oo-tenant  to  another ;  or 
(2.)  By  way  of  passing  a  right  (mttter 
le  droit),  e.g.,  where  the  disseisee 
releases  to  the  disseisor ;  or 
(3.)  By  way  of  extinguishment,  e,p., 
when  the  lord  rSieases  his  seig- 
niory to  the  tenant;  or 
(4.)  By  way  of  enlargement,  e.g.,  where 
a  remainderman   or  reversioner 
releases  to  the  prior  tenant  of  a 
pMtioular  estate,  with  whom  he 
18  in  privity. 
Besides  express  releases,  or  releases  by 
deed,  there  are  also  releases  in  law ;  e.g.,  a 
release  of  the  right  to  land,  if  made  to 
a  tenant  in  tail  or  for  life,  enures  to  the 
remainderman  or  reversioner. 

(9.)  Confirmation. — ^This  is  a  deed  where- 
by a  conditional  or  voidahle  estate  is  made 
absolute  and  unavoidable  by  the  conflrmor, 
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or  whereby  a  particular  estate  is  increasod. 
The  confirmee  must  also  have  an  estate 
and  not  a  mere  interest  in  the  lands  con- 
firmed; also  the  contract  or  other  instru- 
ment which  is  confirmed  must  be  at  the 
most  voidable  and  not  void.  A  confirma- 
tion to  one  joint  tenant  enures  to  the  other 
or  others ;  and  a  conftrmation  to  a  remain- 
derman or  reversioner  enures  to  the  owner 
of  the  prior  particular  estate.  Where  a 
tenant  for  life  and  hia  remainderman  or 
reversioner  unite  in  making  a  lease  (the 
tenant  for  life  by  himself  alone  being  able 
to  make  onlv  a  voidable  lease),  the  lease  is 
considered  during  the  life  of  the  tenant  for 
life  as  his  lease,  and  as  the  confirmation 
thereof  by  the  remainderman  or  reversioner ; 
and  after  the  death  of  the  tenant  for  life, 
it  is  considered  as  the  lease  of  the  remain- 
derman or  reversioner,  and  as  the  confirma- 
tion of  the  tenant  for  life. 

(10.)  Surrender. — This  conveyance  is  the 
converse  of  that  species  of  release  which 
operates  by  way  of  enlargement,  the  effect 
ot  the  surrender  being  to  merge  the  smaller 
estate  in  that  of  the  sanenderee.    A  sur- 
render may  be  either  To.)  Express;    or 
(5.)  Implied,  the  former  bemff  in  so  many 
woids,  tlie  latter  azising  in  the  following 
cases: — 
(oo.)  A  lessee  for  an  unexpired  term,  or 
for  life,  aooepting  a  new  imme- 
diate lease  for  life  or  for  yean  from 
his  lessor; 
(66.)  A  lessee  being  party  to  an  act 
which  is  inconslBtent   with  the 
continued  existence  of  hfs  estate, 
and  which  he  is  estopped  from 
denying. 
The  estate  of  the  surrenderor  must  be  a 
vested  estate;  it  must  also  be  an  estate 
that  is  capable  of  merger,  and  therefore 
it  must  not  be  an  <  state  fail,  nor  of  higher 
denomination  than  the  estate  of  the  sur- 
renderee ;  there  must  also  be  a  privity  (or 
contiguity)  between  the  estate  of  the  sur- 
renderor and  that  of  the  surrenderee. 

(1 1.)  Aieignment — This  is  the  alienation 
bv  transfer  of  a  personal  chattel,  or  of  a 
chattel  interest  in  real  Obtate.  If  it  is  lor 
no  consideration,  it  is  a  gift ;  if  it  is  for 
value  KS  being  cither  by  way  of  absolute 
sale  or  by  way  of  roortgHge,  it  is  a  bill  of 
sale.  Every  assignment,  if  a  gift,  must  be 
by  deed ;  but  if  a  bill  of  sale  or  transfer  for 
value,  it  may,  if  a  purely  personal  chattel, 
e.g.,  a  debt,  be  assigned  at  least  in  Equity, 
and  since  the  Judicature  Act,  1873,  even 
at  law,  bv  a  simple  writing,  not  necessarily 
a  deed,  although  the  assignment  of  chattels 
real  must  be  by  deed,  8  &  9  Vict  c.  106, 
8.  3.  By  the  stat.  22  &  23  Vict  o.  35, 
s.  21,  any  one  may  assign  personal  property 
including  chattels  real  directly  to  himseLT 
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and  another  pefaon  by  the  like  meaoB  aa 
he  might  have  aaaigneid  to  another  only,  a 
proTiaion  which  is  fonnd  very  uaeful  upon 
a  transfer  of  personal  property  by  an  old 
trustee  to  himself  and  a  new  trostea 

(12.)  Defeasance. — ^This  is  a  collateral 
deed,  expressing  the  s|^ified  conditions 
npon  which  an  interest  created  or  trttns- 
ferred  by  another  deed  is  to  be  defeated. 
In  the  case  of  an  estate  of  freehold  and 
other  executed  estates,  a  deed  of  defeasance 
must  be  made  at  the  same  time  with  the 
deed  creating  or  transferring  the  estate;  but 
in  all  other  cases,  it  may  oe  made  at  any 
time  subsequently.  A  defeasance,  ex- 
oeptiog  that  it  is  contained  in  a  separate 
deed,  is  in  all  other  respects  like  a  condi- 
tion subsequent 

(18.)  Dteclaimer. — This  is  a  deed  where- 
by a  grantee,  devisee,  or  legatee  renounces 
the  grant,  deyise,  or  bequest,  which  renun- 
ciation he  is  competent  to  make  at  any 
time  before  he  has  done  any  act  to  shew 
hie  aeeent  to  the  grant,  devise,  or  bequeut. 
If  one  or  more  joint  tenants  short  of  all 
disclaim,  the  entire  estate  or  interest  vests 
in  the  other  or  others ;  bat  if  all  discli«im, 
the  estate  will,  if  real  estate,  descend  to  the 
heir,  and,  if  personal  estate,  will  vest  in 
the  administrator  when  appointed.  An  heir- 
at-law  cannot  disclaim. 

(II  )  Statutory  Conveyances,  subdivided 
as  follows: — 

(A.)  Conveyances  under  the  Statute  of 
Usee,  and  hereunder  the  following: — 

(1.)  Covenant  to  stand  Mtse</.— When- 
ever a  covenant  of  this  kind  is  entered 
into,  if  the  consideration  (which  must  be 
that  of  blood  or  natural  affection)  is  suffi- 
cient, a  use  arises  out  of  the  seisin  of  Uie 
covenantor,  and  is  immediately  executed 
by  the  statute  in  the  cestui  que  use,  who 
thereby  acquires  the  legal  estate.  Tiie 
proper  and  technical  words  of  this  convey- 
ance are,  "Covenant  to  htand  seised  to  the 
use  of  A.,"  Ac.,  but  any  other  words  will 
have  the  same  effect ;  e^.,  even  the  words 
** bargain  and  sale"  (^Crossing  v.  SeU" 
damcre,  1  Mod.  175;  Boe  v.  Tranmarr, 
Willes,  632).  The  covenantor  must,  how- 
ever, be  a  person  who  is  capable  of  btand- 
ing  seised  to  a  use;  and  the  property 
conveyed  must  be  such  as  admits  of  a 
person  being  seised  thereof. 

(2.)  Lease  and  Beleaee.^ThiB,  until  the 
years  1841-5,  was  the  most  oommon  form 
of  conveyance  under  the  Statute  of  Uses. 
The  mode  of  its  operation  may  be  ex- 
plained by  three  steps  or  by  two : 

(a.)  By  three  steps,  consisting  succes- 
sively of  lease,  entry,  and  re- 
lease. 

(h.)  By  two  steps,  consisting  successively 
of  bargain  and  sale,  and  release. 
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Bat  whether  explained  in  the  one  way 
or  in  the  other,  the  manner  of  its  opera- 
tion was  this:  to  create  a  tenant  for  a 
year  or  term  of  years  in  possession,  and 
thereafter  to  release  to  him  the  reversion 
in  fee  simple.  In  this  way,  the  tenant 
became  seised  of  tlie  legal  ebtnte  in  fee 
simple ;  and  inasmuch  as  uses  might  after- 
wards be  unnexed  to  his  seisin,  he  might 
become  a  "  releasee  to  uses ; "  and  in  that 
case,  all  covenants  were  entered  into  by 
and  with  him,  but  otherwise,  he  was  a 
mere  conduit-pipe,  or  channel,  through 
which  the  legal  estate  passed  into  the  first 
usee,  who  again  was  held  to  be  a  trustee 
for  the  second  or  last  usee  in  the  ordinary 
way. 

(3.)  Deeds  leading  or  declaring  Uses. — 
Where  it  was  intended  to  levy  a  fine  or 
suffer  a  common  recovery,  it  was  usual  to 
execute  a  deed  either  previously  or  subse- 
quently to  the  fine  being  levied  or  recovery 
suffered  ;  and  if  executed  previously,  the 
deed  was  said  to  be  one  leading  the  uses, 
but  if  executed  subsequently,  it  was  said 
to  be  one  dedaring  the  uses. 
See  title  Lxadino  a  Usb. 

(4.)  Deeds  revoking  Uses. — Such  deeds 
are  executed  in  virtue  of  a  power  to  revoke 
the  existing  uses  and  to  dedure  new  ones, 
such  power  being  inserted  in  the  deed  or 
will  that  oretited  the  existing  uses.  Such 
deeds  are  used  when  the  settled  land  or 
any  portion  thereof  is  sold,  and  it  is  neces- 
sary to  convey  same  to  the  purehaser  in 
fee  simple. 

(  5.)  Appointment. — ^This  is  a  deed  exe- 
cuted in  vtrtue  of  a  power  of  appointment. 
The  pnwer  of  appointment  is  conferred  in 
these  words :  **  To  A.  (the  appointor)  to 
such  uses  ojs  he  shall  appoint ;  ^  and  upon 
the  grammatical  construction  of  these 
words,  it  has  been  held  that  A.'s  power  is 
only  over  the  uees.  Consequently,  if  A. 
subsequently  by  deed  or  will  appoints  the 
lands  to  B.  to  the  use  of  C,  it  is  held  that 
B.  takes  the  legal  estate  under  the  Statute 
of  Uses,  and  retains  it  as  a  trustee  for  C, 
who  only  takes  the  eqnitable  etitate.  The 
power  of  appointment  may  be  either  gene- 
ral or  special ;  and  A.'s  execution  of  it,  if 
general,  will  date  from  the  time  of  the 
actual  execution,  but  if  special  will  date 
from  the  time  of  the  execution  of  the  in- 
strument creating  the  power  (if  a  deed), 
and  of  the  death  of  the  testator  (if  a  will). 

(6.)  Common  Law  Deed  to  Uses. — For 
example,  a  feofiment  at  Common  Law  ex- 
pressed to  be  made  to  A.  to  the  use  of  B., 
would  first  locate  the  seisin  in  A.  by  livery 
at  Common  Law,  and  would  t>ien  operate 
to  effect  a  further  transfer  of  such  seisin  so 
as  to  locate  same  in  B.  by  virtue  of  the 
Statute  of  Uses.  And  a  bargain  and  sale  at 
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Common  Law  expressed  to  be  made  by  X. 
to  Y.,  to  the  use  of  W.,  would  leave  the 
seisin  in  X.  at  Common  Law,  and  would 
then  operate  to  effect  a  transfer  of  such 
seisin  so  as  to  locate  same  in  Y.  as  the 
first  (implied)  usee,  who  would  hold  upon 
trust  (or  as  a  trustee)  for  W. 

(B.)  Conveyances  under  statutes  ether 
than  the  Statute  of  Uses,  and  hereunder 
the  following : — 

(1.)  By  the  stat  4  Vict.  c.  21,  s.  1,  it  is 
enacted  that  a  deed  of  release  of  a  freehold 
estate  executed  on  or  after  the  15th  of 
May,  1841,  and  expressed  to  he  made  in 
pursuance  of  thai  Act,  shall  be  as  effectual 
as  a  lease  and  release  together  would  have 
been. 

(2.)  By  the  stat.  8  &  9  Vict.  c.  106,  s.  2, 
it  is  enacted  that  a  deed  of  grant  shall 
suffice  for  the  conveyance  of  the  immediate 
freehold  of  corporeal  hereditan*ents. 

(3.)  By  the  stat.  3  &  4  WUl  4,  c  74 
(Fines  and  Recoveries  Abolition  Act),  s. 
15,  it  is  enacted  : — 

(L)  With  regard  to  land  of  freehold 
tenure. — That  every  actual  tenant  in  tail, 
whether  in  possession,  remainder,  contin- 
gencry,  or  otherwise,  may  dispose  of  the 
entailed  lands  for  an  estate  in  fee  simple 
absolute,  or  for  any  less  estate  [excepting, 
nevertheless,  the  following  classes  of 
tenants  in  tail,  under  ss.  16, 18,  and  20, 
viz. : — 

{aa.)  Tenant  in  tail  ex  provisione  viri 
nnder  settlement  dated  on  or 
before  the  81st  of  December, 
1833,  excepting  with  the  formal- 
ities required  by  the  stat.  11 
Hen.  7,  c  20 ; 

(bb,)  Tenant  in  tail  restrained  from  such 
disposition  by  statute; 

(ec.)  Tenant  in  tail  after  possibility  of 
issue  extinct;  and 

(jdd.)  Tenant  in  tail  in  expectancy  as 
being  issue  inheritable.] 
But  in  every  such  disposition,  the  oonqent 
of  the  protector,  where  there  is  any  such, 
either  oy  appointment  of  the  settlor  or 
under  the  Act,  is  requisite  (ss.  34,  35)  to 
enable  the  tenant  in  tail  to  create  a  fee 
simple  absolute,  or  any  estate  larger  than  a 
base  fee ;  and  the  protector  in  giving  or  in 
withholding  such  consent  is  to  be  subject 
to  no  con^l  whatsoeyer,  nor  is  he  to  be 
liable  in  respect  of  his  exerdse  of  his  own 
discretion  in  the  matter  (s.  36). 

By  8.  40  of  the  same  Act,  every  dispo- 
sition by  a  tenant  in  tail  under  the  Act  is 
to  be  made  by  deed,  and  not  by  contract  or 
will ;  and  the  tenant  in  tail,  if  a  married 
woman,  is  to  procure  her  husband's  con- 
currence in  the  deed,  and  is  to  acknowledge 
the  same  ;  and,  in  every  case,  the  deed  of 
disposition  (not  being  a  lease  for  or  under 
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twenty-one  years,  at  or  over  five-sixths  of 
a  rack  rent)  is  by  s.  41  required  to  be  in- 
roUed  in  the  Court  of  Chancery  within  six 
cdUmdar  months  from  the  date  of  its  ex*>cu' 
tion ;  and  by  sect  74  is  to  take  effect  upon 
such  inrolment  as  from  the  date  of  its  exe- 
cution, excepting  as  against  any  inter- 
mediate purchaser  for  value. 

By  s.  38,  a  voidable  estate  created  by 
a  tenant  in  tail  in  favour  of  a  purchaser  is 
to  be  confirmed  by  a  subsequent  dispo- 
sition of  such  tenant  in  tail,  executed  in 
accordance  with  the  Act,  but  such  con- 
firmation is  inoperative  as  against  an 
intermediate  purchaser  for  value  without 
notice. 

By  B.  39,  a  base  fee  created  as  above, 
when  united  with  the  immediate  fee  simple 
reversion,,  is  to  be  considered  as  enlarged, 
and  not  as  merged. 

(II.)  With  regard  to  lands  of  copyhold 
tenure. — That  every  actual  tenant  in  tail, 
(a.)  Whose  estate  is  an  estate  at  Law, 
may  by  surrender  dispose  of  the 
entailed  lands ;  and 
(b.)  Whose  estate  is  merely  an  estate  in 
Equity,  may  either  by  surrender 
or  i>v  deed  dispose  of  the  entailed 
lands,  s.  50. 
The  protector,  if  there  be  any  such, 
either  by  appointment  of  the  settlor,  or  in 
virtue  of  the  Act,  may  signify  his  consent 
to  such  disposition  either — 
(1.)  By  deed^  in  which  case  he  must  pro- 
duce the  same   to  the  steward 
of  the  manor   for   acknowledg- 
ment by  the  latter,  and  for  entry 
by  him  on  the  Court  rolls,  s.  51 ;  or 
(2.)  By  personal  oral  statebent  made  to 
the  steward,  who  in  the  memo- 
randum of  surrender  to  be  entered 
on  the  Court  rolls  is  to  state  that 
such  consent  was  so  given. 
The  deed  of  disposition,  where  that  form 
and  not  a  surrender  is  used,  must  be  exe- 
cuted on  or  subsequently  to  the  day  of  the 
date  of  the  deed  whereby  the  protector  sig- 
nifies his  consent,  when  there  is  any  such 
latter  deed,  s.  53 ;  and  the  deed  of  dispo- 
sition must  also  be  entered  on  the  Court 
rolls  of  the  manor  within  six  months  after 
the  execution  thereof  {Eoneyujood  v.  Fos- 
ter  (No.  1\  30  Beay.  1),  but  no  other  in- 
rolment of  it  is  necessary ;  nor  is  any  other 
inrolment  necessary  of  the  memorandum  of 
surrender  (where  that  form  and  not  a  deed 
is  used),  save  only  on  the  Court  rolls, 
s.  54. 

(IIL)  With  reference  to  bankrupt  tenants 
in  tail. — ^By  s.  56,  in  the  case  of  an  actual 
tenant  in  tail  becoming  bankrupt  after  the 
31  st  of  December,  1838,  the  commissioner 
in  bankruptcy  (and  now  the  trustee  in 
bankruptcy)  may  by  deed,  without  the 
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coDBent  of  the  protector,  dispose  of  the 
lands  entailed  to  a  purxshaser  for  as  large 
an  estate  as  the  aotual  tenant  in  tail,  if 
not  a  bankrupt,  could  without  such  con- 
sent have  dispcmed  of  the  same;  and  by 
s.  57,  in  the  case  of  a  tenant  in  tail  en- 
titled ti)  a  base  fee  beoominjc  bankrupt,  the 
commisfrioner  in  bankruptcy  (and  now  the 
trustee  in  bankruptcy)  may,  if  there  is  no 
protector,  dispose  of  the  lands  entailed  to 
a  purchaser  for  as  lar^  an  estate  as  such 
tenant  in  tail  could  in  such  case,  have 
created,  if  not  a  bankrupt.  But,  by  s.  59, 
every  such  deed  of  disposition  must  be 
enrolled  within  six  months  from  the  execu- 
tion thereof,  if  of  freeholds,  in  the  Court  of 
Chancery,  and  if  of  copyholds,  on  the  Court 
rolls.  Also,  by  ss.  60,  61,  tlie  base  fee  (if 
any)  created  in  the  exercise  of  the  power 
above  conferred,  enlarges  into  a  fee  simple 
absolute,  so  soon  as  there  ceases  to  be 
a  protector,  although  that  event  should 
not  happen  until  some  time  subsequent  to 
the  date  of  the  sale  or  conveyance  to  tho 
purchaser.  And,  by  ss.  62,  63,  the  dispo- 
sition under  ss.  56,  57  mav  either  confirm 
or  avoid,  as  the  case  mav  be,  any  voidable 
disposition  made  by  the  bankrupt  himself; 
ana  the  disposition  ^nder  ss.  56,  57,  may 
even  be  made,  in  certain  cases,  after  the 
decease  of  the  bankrupt  (see  s.  6.5). 

And,  generally,  by  s.  71,  all  the  previous 
sections  of  the  Act  are  made  to  extend  to 
money  subject  to  be  invested  in  the  pur- 
chase of  lands  to  be  entailed,  wh>  ther  sach 
money  arises  from  the  sale  of  other  en- 
tailed lands  or  not. 

(4.)  By  the  stat  3  &  4  Wm.  4.  c.  74,  ss. 
77-91,  a  married  woman,  Udt  being  tenant 
in  tail,  is  enabled  with  her  husband's  con- 
currence (and,  in  certain  special  cases, 
without  that  concurrence),  by  deed  to  be 
acknowledged  under  the  Act,  to  effect  the 
following  purposes : — 

(aa.)  To  dispose  of  lands  or  of  any  es- 
tate therein ; 

(66.)  To  dispose  of  money  subject  to  be 
invested  in  lands,  or  of  any  esr 
tate  therein ; 

(oo.)  To  release  powers ;  and 

(dd.)  To  extinguish  powers ; 
but  in  the  case  of  copyholds,  where  these 
purposes,  or  any  of  them,  can  be  effected 
by  sorreuder,  she  is  to  effect  the  same  by 
surrender  and  her  husband  is  to  concur 
therein,  and  she  is  to  acknowledge  same  in 
like  manner  as  if  the  same  were  a  deed. 
The  deed  or  surrender  so  to  be  executed 
and  acknowledged  takes  effect  as  from  the 
date  of  the  acknowledgment 

(5.)  By  the  stat  8  ft  9  Vict  c.  119,  in- 
tituled **  An  Act  to  facilitate  the  Onvey- 
anoe  of  Real  Property,"  and  by  numerous 
other  subsequent  Acts,  certain  concise  forms 
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of  conveyances,  leases,  and  assignments  are 
introduced,  which  the  respective  Acts  in 
general  present  in  a  schedule,  and  which 
they  declare  shall  have  the  same  effect  as 
the  longer  but  more  customary  forms.  But 
these  concise  forms  are  little  used. 

CONYETAHCnrG.  Is  the  science  of 
preparing  conveyances  of  property;  also, 
tiie  pructiee  of  such  preparation. 

COKVSTAHCINO  0OTJK8EL.  Are  six 
barristerd,  usually  chancery  meu,  appointed 
by  tlie  Lord  Chancellor  as  being  men  well 
qualified  by  their  learning  in  real  property 
and  by  their  experience  in  dealing  with 
same,  to  do  such  busiriess  as  the  Chancery 
Division  of  the  High  Court  requires  to  be 
done  in  the  process  of  working  out  the 
jurisdiction  of  that  Court,  e.g.^  settling 
conditions  of  sale,  conveyances  of  property 
sold,  and  marriage  settlements  of  innints, 
and  such  like.  They  are  appointed  in 
virtue  of  the  stut  15  &  16  Vict  c.  80. 

CONYICT.  A  person  found  guilty  on  a 
formal  indictment  for  felony ;  tne  term  is 
less  appropriate  «hen  the  conviction  is 
summary,  but  even  there  it  is  applicable  in 
the  case  of  the  graver  offences,  such  as 
larceny. 

CONYICTIOK.  A  conviction  is  defined 
to  be  a  record  of  the  summary  proceedings 
upon  any  penul  statute,  before  one  or  more 
justices  of  the  peace,  or  other  persons  duly 
authorized,  in  a  case  where  the  offender  has 
been  convicted  and  sentenced,  and  consists, 
first,  of  an  information  or  charge  against 
the  defendant ;  secondly,  of  a  summons  or 
notice  of  such  information,  in  order  that  he 
may  make  his  defcnv-e ;  thirdly,  bis  appear- 
ance, or  non-appearance ;  fourthly,  his  de- 
fence, or  confession;  fifthly,  the  evidence 
against  him  in  case  he  does  not  confess; 
and  sixthly,  thejudgment  or  adjudication. 
(Boscaw.  Pen.  (5on.  7 ;  B.  v.  Qreen^  Culd. 
Cas.  396,  397).  A  conviction  may  be  re- 
moved to  the  Queen's  Bench  by  certiorari^ 
with  a  view  to  the  same  being  quashed. 

COKYICTIOH,  8TJXMAB7.  Certain 
offences  are  summarily  triable  by  virtue  of 
particular  statutes ;  and  certain  others  by 
virtue  of  these  statutes,  but  only  at  the 
option  of  the  accused.  In  case  the  accused 
is  convicted  on  such  a  trial,  his  conviction 
is  called  a  sxmimary  conviction. 

See  title  Sumhabt  Jurisdiotions. 

OONYOCATIOK.  In  like  manner  as  the 
(Dommons  were  represented  from  1265,  or 
at  any  rate  from  1295,  by  deputies  choeen 
from  themselves,  so  the  lower  dervy  were 
represented  from  1255  by  one  proctor  fri»m 
the  chapter  of  the  'cathedr.il  and  two 
proctors  from  the  body  of  the  clergy  in  each 
diocese.    Alsi>,  the  like  cause  which  nece»- 
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Bitated  the  early  assembling  of  the  Com- 
mons in  Parliament,  necessitated  aUo  the 
early  assembling  of  the  clergy  in  Convoca- 
tion, namely,  the  principle  of  the  English 
constitution  that  the  subject  has  the  ex- 
clusive right  of  self-taxation.  Thus,  in 
11  Edw.  1,  when  the  cathedral  clergy  of 
the  province  of  York  met  at  the  town  of 
YorK  by  their  proctors,  and  the  cathedral 
clerfsy  of  the  province  of  Canterbury  met  at 
the  town  of  Northampton  by  their  proctors, 
but  the  body  of  the  clergy  were  not  repre- 
sented at  all  in  either  assembly,  no  tax 
was  imposed  owing  to  the  absence  of  the 
latter. 

The  clergy  appear  to  have  had  no  sepa- 
rate writ  of  summons,  but  to  have  been 
summoned  originally  by  their  respective 
archbishops,  and  subsequently,  that  is, 
from  the  reign  of  Edward  I,  by  their 
respective  bishops  in  virtue  of  the  prasmu- 
nientet  clause  contained  in  the  writ  of  sum- 
mons which  was  issued  to  these  latter,  the 
bishop  acting  in  some  sense  as  an  ecclesias- 
tical sherifT  for  this  purpose.  The  arch- 
bishops having  objected  to  the  clergy  being 
summoned  by  the  bishops,  their  objection 
was  neutralized  by  means  of  a  oompromise, 
acoording  to  which  the  bishops  were  per- 
mitted to  summon  the  clergy  to  Parliament, 
and  the  archbishops  to  summon  them  to 
Convocation ;  but  the  two  clerical  assem- 
blies, once  summoned,  were  identical. 

The  functions  of  the  clergy  assembled  in 
OinvnoatiDU  or  in  clerical  ParUament  (for 
the  distinction  is  perfectly  immaterial), 
were  originally  ill  defined,  judging  at  least 
from  the  language  in  which  they  are  de- 
scribed, being  sometimes  the  phrase  "  eUl 
ordinandum  de  guantitale  et  modo  subndii," 
sometimes  the  phrase  ^*ad  faciendum  et 
eonaerUiendum,*'  and  latterly,  t.e.,  from 
5  Ric.  2,  **  ad  eorueiUiendum  *'  only ;  and 
in  fact  their  functions  appear  to  have  varied 
at  different  times.  Thus,  in  18  Edw.  S, 
there  are  instances  of  petitions  of  the 
clergy  having  been  granted  hy  the  King 
and  ms  Council,  and  hereby  converted  into 
statutes,  and  entered  as  such  on  the  statute 
roll,  notwithstanding  that  the  Commons 
had  not  assented  thereto.  In  50  Edw.  3, 
the  Commons  remonstrated  against  this 
interference  with  their  legislative  rights, 
and  prayed  the  king  that  for  the  future  no 
statute  should  be  made  upon  the  petition 
of  the  clergy  unless  with  the  assent  of  the 
Commons  thereto.  However,  notwith- 
standing this  protest,  the  practice  continued 
in  subsequent  reigns,  and  notably  in  those 
of  Richard  II.  and  Henry  IV.,  eg,,  the 
statute  **  de  luaretieoeomimrendo"  2  Hen.  4, 
was  BO  passed ;  and  Hallam  concludes  that 
in  these  reigns  the  clergy  assembled  in 
Convocation   did    exercise   a   legislative 
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power  with  the  King  and  his  Council  apart 
from  the  Commons. 

These  legislative  acts  of  the  clergy  were 
confined  to  matters  ecclesiastical;  for  in 
matters  of  a  temporal  nature,  the  clergy 
assembled  in  Convocation  neither  enjoyed 
nor  exercised  any  legislative  power  at  all 
apart  from,  or  even  (aemble)  in  conjunction 
with,  the  Commons 

In  the  reigns  of  Henry  YIII.  and  Eliza- 
beth, the  clergv  assembled  in  Convocation 
were  consult^  npon  all  or  most  of  the 
momentous  questions  of  those  reigns  affect- 
ing the  national  religion;  «.a.,  in  1538, 
they  approved  the  doctrine  of  the  Royal 
Supremacy  over  the  Chtuxsh,  and  in  1562, 
they  confirmed  the  Thirty-Nine  Articles  of 
Religion.  But  in  the  former  of  these  two 
reigns  they  were  expressly  deprivel  by 
statute  of  the  power  to  enact  fresh  canons 
without  the  King's  previous  licence, — ^a 
disabilihr  which  was  confirmed  and  per- 
petuated by  the  doctrine  of  the  Courts  of 
Common  Law,  that  new  ecclesiastical 
canons  are  not  binding  on  the  laity  until 
they'are  approved  by  both  Houses  of  Par- 
liament iOro/t  V.  Middlettm,  2  Atli:.  669). 
Even  the  right  of  taxing  themselves  was 
made  subject  to  the  control  of  the  House 
of  Commons  in  the  reign  of  Henry  YIII., 
and  the  practice  has  been  totally  discon- 
tinued since  the  year  1664,  since  which 
year  the  clergy  have  been  rated  in  the 
same  manner  and  measure  as  the  laity. 

From  the  last-mentioned  date  the  func- 
tions of  Convocation  were  reduced  to 
nothing ;  its  assembling  at  the  commence- 
ment of  each  Parliament  was  for  some  time 
afterwards  kept  up  as  a  formality  merely, 
being  followed  on  each  occasion  of  its  bo 
assembling  with  an  immediate  prorogation 
or  adjournment.  However,  about  1690, 
when  the  High  Church  puiy  attained  to 
distinction  and  power,  ihe  attempt  was 
made  to  revive  Convocation  as  an  active 
ecclesiastical  body,  and  this  attempt  was 
successful  during  the  reig^  of  Queen  Anne 
(1702-1714).  But  in  the  succeeding  reign 
of  George  I.,  Convocation  carried  itsdebatoe 
in  the  Bangorian  controversy  with  Bishop 
Hoadley  of  Bangor  to  such  a  degree  of  in- 
tolerance, it  is  said,  that  the  king  wa« 
compelled  in  1717  to  prorogue  it,  and 
from  that  date  till  the  oeginning  of  the 
present  reign  it  never  sat  again;  but  in 
the  beginning  of  the  present  reign,  when 
the  High  Church  party  re-acquir^'  repute 
under  Dr.  Pusey  and  others  of  that  school. 
Convocation  was  re-summoned  for  the  des- 
patch of  matters  purely  -ecclesiastical,  and 
accordingly,  but  for  the  despatch  only  of 
these  matters,  it  meets  regularly  at  the 
present  day  with  every  fresh  session  of 
parliament. 
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OOWOT.  In  times  of  war,  it  is  fte- 
qnently  desired  by  a  neutral  onantry  to 
protect  ita  o«m  merchant  Tenele  fmm  visit 
and  search  by  either  of  the  belligerents, 
and  this  object  it  usually  endeaYOurs  to 
accomplish  oy  sending  one  or  more  of  its 
own  ships  of  war  to  protect  and  escort, 
t^,  ecnvoy^  the  merchant  vessels.  But 
Sir  Wm.  Scott,  in  The  Maria  (1  Bob.  840), 
decided  in  efftct  that  a  neutral  convoy  can- 
not resist  the  right  of  visit  and  senroli,  and 
that  the  resistance  presented  in  that  case 
was  a  reason  for  oondenming  the  vessels. 
And  it  is  now  generally  admitted  that  the 
protection  of  a  convoying  fleet  does  not 
extend  to  exclude  the  belligerent  right  of 
search ;  nor  is  the  word  of  the  commander 
of  the  squadron  to  be  accepted  as  conclu- 
sive evidence  of  the  neutrality  of  the  vessels 
convoyed  or  of  the  goods  that  are  stowed 
therein. 

See  titles    Oontbaband;  Visit  and 
Sbaboh. 

C0-CBEDIT0B8 :  See  title  Joint  Ownsb- 

8HIP. 

00-0WVBR8 :  See  titles  Joint  Ownbb- 
sbIp  ;  Joint  Tsnanct. 

OO-FABCEHXBS.  These  are  co-tenants 
entitled  by  descent,  and  by  no  other  title. 
They  become  so  either  by  the  Common 
Law  of  England,  as  in  the  esse  of  females 
that  are  co-heiresses ;  or  by  particular  cus- 
tom, as  in  the  case  of  lands  in  Kent,  which 
are  of  gavelkind  tenure.  Co-parcenary 
extends  even  to  coHaieraUi  and  the  hus- 
band of  a  deceased  co-parcener,  if  entitled 
as  tenant  by  the  curtesy,  holds  as  a  co- 
parcener with  the  surviving  stBters  of  bis 
wife,  as  does  also  the  heir-«t-law  of  his 
deceased  wife  upon  his  own  and  his  wife's 
death.  Co-parceners  might  always  efiect 
compulsory  partition  of  the  lauds  held 
together. 

See  titles  Pabtition;  Conveyances, 
sub-title  Pabtition. 

00-BX8F0HDSVT :  See  titles  Divorce; 
DivoBCB,  Damages  upon  ;  Bbspondent. 

OO-flUBSTIBS :  See  titles  Contbibution  ; 

SUBETTSHIP. 

OOFT.  When  the  original  instrument 
is  lost  or  is  withheld,  and  its  absence  is  in 
either  of  these  ways  accounted  for,  the 
Court  is  in  the  habit  of  admitting  secondary 
evidence  of  it  by  looking  at  a  copy.  Office 
copies  and  examined  copies  of  judgments 
and  orders  of  the  Courts  are  admissible, 
eembiUy  to  save  expense  of  producing  the 
original,  and  although  the  original  is  in 
existence  and  producible.  Where  an 
original  will  has  been  lost,  a  copy  of  it  will 
be  admitted  to  probate  (1  Wms.  Executors 
and  Administrators,  864),  even  a  copy  made 
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from  memory,  where  nothing  better  pre- 
sents itdclf  {Suqden  v.  Lord  St,  Leonarde^ 
1  P.  D.  154).  But  the  rule  of  evidence  is 
not  extended  so  far  as  to  admit  the  copy  of 
a  copy  of  an  original  instrument 
See  title  Evidencb. 

OOFTKOLDS.  These  are  hinds  held  by 
copy  of  Court  roll  (as  tlie  name  partlv 
denotes)  and  at  the  will  of  the  lord  accord- 
ing to  the  custom  of  the  manor.  It  appears 
that  in  the  reign  of  Edward  I.  oopyliolders 
were  still  in  the  purest  state  of  villenage, 
cultivating  the  demesne  lands  of  the  lord 
as  serfs  merely,  and  having  no  certainty 
of  tenure;  but  that  in  the  reign  of 
Edward  III.  they  enJ4>yed  a  comparative 
certainty  of  tenure,  so  long  as  they  per- 
formed the  accustomed  services ;  and  that, 
finally,  in  the  reign  of  Edward  IV.  they 
had  an  action  against  their  lord  fur  trespass 
or  wrongful  ejection. 

But  to  the  present  dav  copyholds  retain 
some  traces  of  their  frail  original.  Thus, 
the  copyholder  is  still  for  some  purposes  a 
mere  tenant  at  will  of  his  lands,  the  free- 
hold therein  remaining  in  his  lord,  who, 
therefore,  is  owner  of  ail  the  mines  and 
minerals  under  the  land,  and  also  of  the 
timber  upon  it;  and  the  copyholder,  al- 
though iu  fee  simple,  cannot,  without  a 
forfeiture,  lease  the  lands  for  a  longer  term 
than  one  year,  or  commit  any  watSe  of  the 
land. 

Nevertheless,  the  copyholder  when  ad- 
mitted is  possessed  of  a  quciH  hcisin  of  his 
lands ;  in  other  words,  he  is  seised  of  them 
as  aeainst  all  the  world  other  than  hie  lord. 

There  may  be  every  variety  of  estates  in 
copyhold  lands,  whether  for  life,  pur  autre 
vie,  in  tail,  or  in  fee  simple ;  but  with  re- 
ference to  the  estate  tail  in  copyholds,  a 
distinction  is  taken,  some  munors  admitting, 
and  some  not  admitting  the  estate  tail. 

Copyholds  were  flret  made  liable  for  the 
debts  of  the  owner  in  1833  after  his  de- 
cease (3  ft  4  Will.  4,  c.  114),  and  in  1838 
during  his  life  (1  &  2  Vict.  c.  110).  They 
are  also  liable  in  bankruptcy  to  the  same 
extent  as  freeholds.  They  are  devisable, 
and  (»ince  Preston's  Act,  1815,  55  Geo.  3, 
c.  192)  without  any  previous  surrender  to 
the  use  of  the  will ;  and  in  case  the  owner 
dies  intestate,  they  descend  to  his  customary 
heir. 

Upon  the  death  of  a  tenant  his  lord  is 
entitled  to  seize  his  best  beast,  and  he  is 
also  entitled  to  many  other  fines  and  per- 
quisites on  different  occasiona  But  by 
the  Act  4  &  5  Vict  c.  35,  provision  has 
been  made  fur  the  voluntary  enfranchise- 
ment, and  by  the  Acts  of  1852  and  1858 
(15  ft  16  Vict,  c  51,  and  21  ft  22  Vict, 
c.  94)  for  the  compulsory  enfranchisement, 
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of  copyholds,  tuch  en franclii somen t  having 
the  effect  of  converting  them  into  free- 
hdlds.  upon  payment  either  of  a  fixed 
nnnual  sum,  or  of  a  lump  sum,  by  WHy  of 
commutation  or  composition  for  the  lord's 
fine8,  perquisites,  ana  h^riots.  And  apart 
from  these  statutes  the  lord  and  his  copy- 
hold tenant,  being  retpectively  entitled  in 
fee  simple  or  (if  for  a  less  estate)  by  power 
in  that  I  chalf  respectively  authorize<l  may 
enfranchise  copyhold  lands  upon  agreed 
terms  by  virtue  merely  of  the  Common 
Law. 

See  titles  Admittance;  Alienation; 
Conveyances ;  Estates ;  Estate- 
tail  ;  Fefdal  Tenures  ;  Presfnt- 
ment  ;  Seizure  Quousque  ;  Sub- 
bender;  Yillenage. 

COFTBIOHT.  Is  the  sole  and  exclusive 
liberty  of  multiplying  copies  of  an  original 
work  or  composition  (jefferys  v.  Boosey. 
4  H.  L.  0.  920).  It  is  a  species  of  pro- 
perty founded  on  industiial  occupancy,  to 
wit,  labour  end  invention  bentowed  on 
materials.  The  earliest  evidence  of  a  re- 
coji^nition  of  copyright  is  to  be  found  in 
the  charter  of  the  Stationers'  Company 
gr)«nted  by  Philip  and  Mary,  and  in  the 
decrees  of  the  Court  of  Stir  Chamber ;  and 
the  first  statute  in  the  matter  was  the 
8  Anne,  o.  19,  which  profesHCS  to  be  passed 
for  the  encouragement  and  protection  of 
learned  men.  This  Act  was  repealed  by 
the  5  &  6  Vict.  c.  45,  which,  with  some 
Acts  amending  same,  now  regulates  the 
law  of  copyright.  By  the  3rd  section  of 
the  principal  Act  it  is  enacted  that  the 
copyright  in  every  book  which  shall  be 
published  in  the  lifetime  of  the  author 
shall  endure  for  (he  natural  life  of  such 
author,  and  for  the  further  term  of  seven 
years  from  his  death,  and  sh>tll  be  the 
property  of  such  author  and  his  assigns ; 
hut  if  the  said  seven  years  shall  expire 
before  the  end  of  forty-tvoo  years  from  the 
firgt  ptMicaiifm  of  such  hook,  then  the 
ctpyrighi  shall  in  that  case  endure  for 
the  full  period  offorty-tu-o  years;  and  the 
copyright  of  every  book  which  shall  be 
first  published  after  the  death  of  its  author 
shall  endure  for  the  term  of  forty-two 
years  from  the  first  pnblication  thereof. 
But  the  right  of  property  in  copyright 
roust  be  registered  in  the  registry  of  the 
Stationers*  Company ;  and  after  such  re- 
gistry it  is  assignable  by  a  mere  entry  of 
the  transfer  in  the  ssime  registry  in  the 
manner  prescribed  by  the  Act.  Inter- 
national copyright  is  provided  for  by  the 
7  &  8  Vict.  c.  12 ;  but  the  provisions  of 
that  statute  only  go  to  secure  to  the 
authors  of  books  published  abroa^l  the 
right  of  copyright  when  the  sume  are  re- 
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published  in  Her  Majesty's  dominioufi,  and 
do  not  of  courdc  oblige  foreign  countries  to 
extend  to  British  authors  the  like  pro- 
tection. 

In  nddition  to  copyright  in  books  there 
may  also  be  copyright  in  music,  engraving, 
sculpture,  f)ainting,  photograph v,  and  ge- 
nerally in  ornamental  and  useful  designs. 

For  a  full  treatment  of  the  whole  law 
of  copyright,  see  Copinger  on  the  Law  of 
Copynght,  1870. 

OOPTBIORT,   mrXSHATIOHAL :    See 

title  COPYBIOHT. 

OOSAX  KOK  JTn>ICS  (before  one  who 
is  not  the  judge).  When  the  judge  of  any 
Court  of  Law  exceeds  his  jurisdiction,  the 
subject  matter  with  regard  to  which  he 
has  exercised  such  excess  of  jurisdiction  is 
said  to  be  coram  non  judice.  Thus,  in 
Coles's  Case  (Sir  W.  Jones,  170),  it  was 
held,  by  the  whole  Court,  that  if  a  justice 
does  not  pursue  the  form  prescribed  by  the 
statute  the  party  need  not  bring  a  writ  of 
error,  because  all  is  void  and  coram  non 
judice.  This  holding  is  in  accordance  with 
the  maxim  of  the  Roman  Law,  which  is 
also  a  mnxim  of  the  English  Law, — Extra 
territoriam  jus  dioenti  impuni  non  pare* 
bitur, 

COBKAOX.  Tenure  by  cornage  was 
tenure  by  the  service  of  blowing  a  horn 
when  the  Scots  or  other  enemies  entered 
the  land,  in  order  to  warn  the  king's  sub- 
jects, and  was,  like  other  services  of  the 
same  nature,  a  species  of  grand  serjeanty. 

COBHWALL,  CVSTOICS  OF :  See  Utles 
Stannary  Coubtb  ;  Tin-Bounds. 

CfOBHWALL,  DTICHT  07.  The  re- 
venue 8  of  this  duchy  belong  to  the  Prince 
of  Wales  for  the  time  being  (provided  he  is 
the  first  bes^otten  son  of  the  king),  as  Duke 
of  dornwall  {The  Prituse's  Case,  8  Jao.  I., 
8  Rep.  1),  but  his  title  is  subject  to  the 
customs  of  Cornwall,  and  particularly  to 
the  mining  rights  of  the  tinners  {See  title 
Tin-Bounds).  The  NuUum  Tempus  Act 
(9  Geo.  3,  0.  16)  was  extended  by  the  23  & 
24  Vict.  c.  53,  as  between  the  duke  and 
persons  claiming  or  holding  real  property 
within  the  duchy.  The  tenure  of  lands 
within  the  duchy  is  a  holding  from  seven 
years  to  seven  years ;  but  in  modem  times 
most  of  the  holdings  have  been  enfran- 
chised {JJsticke  V.  Peters,  4  K.  &  J.  437). 
The  management  of  the  Duchy  Lands  (as 
the  duke's  possessions  are  called)  is  ref- 
lated by  the  two  principal  btats.  7  &  S  Vict 
c.  65,  and  26  &  27  Vict.  c.  49. 

See  title  CoNyENTiONABT  Tenements. 

COBHWALL,  BTTBMABIKE  MIHS8  AOT. 

An  Act  of  1858  (21  &  22  Vict.  c.  109), 
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Testing  in  the  Dnke  of  Cornwall  all  the 
mines  and  minerals  under  the  fore-short  s 
of  Cornwall  theretofore  belonging  to  the 
Crown,  bat  retaining  to  the  Crown  the 
mines  and  minerals  under  the  sea-bed,  with 
incidental  mining  rights. 

OOBOBY.  Corodies  were  a  right  of  suste- 
nance, or  to  receive  certain  allotments  of 
victual  and  provision  for  one'o  maintenance; 
eg.,  a  bif  hopric  was  at  one  time  saddled 
with  the  maintenance  of  at  least  one  royal 
chaplain.  In  lieu  of  which  (especially 
when  due  from  ecclesiastical  persons)  a 
pension  or  sum  of  money  was  sometimes 
substituted.  And  these  might  be  reckoned 
a  species  of  incorporeal  hereditaments, 
though  not  chargeable  on  or  issuing  out  of 
any  corporeal  inneritance,  but  only  charged 
on  the  person  of  the  owner  in  respect  of 
his  inheritance. 

COSOHATIOK  OATH.  Is  the  oath  which 
is  taken  by  the  sovereigns  of  England  on 
their  coronation,  promising  **  to  govern  the 
people  of  this  kingdom,  and  the  dominions 
thereunto  belonging,  according  to  the 
statutes  in  Parliament  agreed  on,  and  the 
laws  and  customs  of  the  realm." 

OOBOHKB.  Coroners  are  elected  either 
for  counties  or  for  county  districts  or  for 
such  boroughs  as  have  leoorders  of  their 
own,  i.e.,  separate  quarter  sessions  of  the 
peace.  The  county  coroner  is  required  to 
be  a  man  of  sufficient  substance  (3  Edw.  1, 
o.  10) ;  and  his  office  is  regulated  by  the 
statute  de  officio  eoronatorU  (4  Edw.  1, 
stat  2),  and  extends  to  inquiring,  when 
any  person  is  slain  or  dies  suddenly  or  in 
prison,  concerning  the  manner  of  his  death ; 
and  this  inquiry  is  super  viaum  corporu, 
and  is  held  at  the  place  where  the  death 
happens,  as  nearly  as  may  be;  and  his 
duties  extend  also  to  inquiring  as  to 
deodands  and  wreck  and  treasure  trove. 
He  is  elected  in  the  County  Court  by  all 
persons  having  a  legal  freehold  interest  in 
land  within  the  county  or  county  district 
(28  Edw.  3,  c.  6 ;  7  &  8  Yict  o.  92  ; 
23  &  24  Vict  0.  116).  Upon  an  inquiry 
for  murder  or  manslaughter  the  coroner 
puts  into  writing  the  evidence  given  at  the 
inquiry  before  him  (which  inquiry  is 
always  before  a  jury) ;  and  he  also  binds 
over  the  parties  to  prosecute  or  give  evi- 
dence (as  the  case  may  be)  at  the  next 
assizes  of  oyer  and  terminer  or  gaol  deli- 
very. When  a  coroner  refuses  to  hold  the 
neceanury  inquest,  a  rule  for  a  mandamus 
may  be  obtained  against  him  (23  &  24 
Vict  c.  116)  to  shew  cause  why  he  refuses ; 
and  in  eertain  cases  the  coroner's  refusal 
may  be  proper,  e.g^  be  has  no  right  to 
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interfere  in  the  case  of  death  from  natural 
causes,  where  that  fact  is  sufficiently  ascer- 
tained without  an  inquiry  (Bex  v.  Jtutioes 
of  Kent,  11  East,  231) ;  neither  has  he  any 
right  to  inquire  into  the  origin  of  a  fire 
(2  Inst  31,  147;  4  In.,t  271).  After 
holding  one  inquest,  the  coroner  iB/uncttu 
officio,  and  cannot  mero  moUi  hold  a  second, 
no 'withstanding  that  the  first  inqniry  may 
have  Ix^n  unsatisfactory  (2  Hale  P.  C.  59). 
The  borough  coroner  (where  there  is  one) 
is  appointed  by  the  council  of  the  borough 
(.5  &  6  Will.  4,  c.  76,  s.  62),  and  removable 
by  the  same  authority.  His  duties  and 
powers  within  the  borough  are  similar  in 
all  material  respect)  to  those  of  the  county 
corouer  within  tne  county  or  county  district 
In  the  case  of  boroughs  which  have  no 
separate  quarter  sessions  of  the  peace,  and 
therefore  no  recorders  or  coroners  of  their 
own,  the  coroner  of  the  county  or  county 
district  in  which  the  borough  is  situated 
acts  for  the  borouo^h  as  portion  of  the 
county  or  county  district  (5  &  6  WiU.  4, 
c.  76,  8.  64).  The  Lord  Chief  Justice  of 
England  is  the  supreme  coroner  of  the 
kingdom. 

COBOHSB   OF   THS    Xnf0'8  EOTTSE 

(usually  called  coroner  of  the  verge).  An 
officer  appointed  by  the  lord  steward,  or 
lord  great  master  of  the  king's  house  for 
the  time  being.  His  office  r»'sembles  that 
of  a  coroner  of  a  county,  only  that  his 
duties  are  limited  to  such  matters  as  occur 
within  the  verge  or  within  the  precincts  of 
the  king's  palace  (1  Chitty^s  Bl.  137, 
note  20). 

OOBPOBATIOK.  Is  a  body  created  by 
Act  of  Parliament,  or  by  charter,  or  by 
letters  patent.  It  may  bie  created  either 
for  trading  or  for  other  general  purposes. 
It  must  have  a  common  seal ;  and  all  its 
contracts  originally  required  to  be  under 
that  seal.  But  numerous  relaxations  of 
this  rule  have  been  latterly  admitted ;  and 
the  general  state  of  the  law  now  is,  that 
for  contracts  of  an  ordinary  every  day  occur- 
rence a  seal  is  not  necessary,  and  that  if 
such  contracts  have  been  executed,  and  the 
corporation  has  had  the  benefit  of  them, 
then  the  corptiration  is  liable  to  be  Rued 
for  the  price  (Clarke  v.  Ouckfield  Union, 
21  L.  J.  (Q.  B.)  349) ;  but  that  upon  execu- 
tory contracts  of  that  sort,  the  corporation, 
eemble,  is  not  liable  unless  the  contract  is 
under  seal.  And  the  old  law  requiring 
the  seal  is  still  in  force  with  regara  to  ell 
contracts  of  an  extraordinary  kind,  not 
within  the  usual  business  of  the  corpora- 
tion, so  that  upon  these  latter  kinds  of 
contract  the  corporation  cannot  be  sued, 
notwithstanding  the  contract  is  executed, 
and  the  corporation  has  had  the  benefit  of 
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it  (Arnold  v.  Mayor  of  Pocie,  4  Mud.  &  G. 
860),  and  a  fortiori,  if  the  contract  in  such 
oaae  is  executory. 

But  the  above  rules  do  not  apply  to  a 
corporation  sole  (e.a.y  a  bishop  or  other 
parson  of  the  Church),  but  only  to  a  corpo- 
ration aggregute.  Moreover,  where  a  cor- 
poration aggregate  is  constituted  bv  Act  of 
Parliament,  the  Act  commonly  defines  the 
mode  by  which,  and  the  purposes  for  which, 
it  may  contract ;  and  if  suc-n  a  corporation 
exceeds  the  purposes  so  defined,  it  Ciinnot, 
even  by  afiixing  its  common  Meal,  make  a 
valid  contract,  inasmuch  as  that  would  be 
ultra  vires  (^Riche  v.  Aahbury  Co.,  L.  B. 
7  H.  L.  653). 

A  corporation  is  of  course  liable  for  torts 
(Mersey  Docks  and  Harbour  Board  v.  Pen- 
hallow,  L.  R.  1  H.  L.  53). 
See  title  Ck)iiPAMiE8. 

OOBPOEATIOK  ACT.  An  Act  of  1661. 
whereby  all  magistrates  and  persons  bear- 
ing offices  of  trust  in  corporations  were 
obliged  to  swear  against  the  legality  of 
taking  arms  against  the  king,  and  also  to 
fors*  ear  the  solemn  league  and  covenant ; 
and  future  corporators  were  to  have  re- 
ceived the  sacrament  in  the  English  Church 
within  one  year  before  their  election. 
This  Act  (together  with  the  Test  Act)  was 
repealed  in  1828. 

See  titles  Test  Act  ;  Tolebatiov  Act. 

COBPOSAHO V  AOOBEG ATB  :  See  tities 

COBPORATIOH  ;   CORPOBATIOM  SOLB. 

OOBFOBAHOK,  FOBSIOV.  May  sue, 
and  be  sued,  like  a  private  foreign  person 
(Scott  v.  Boyal  Wax  Candle  Co.,  L.  B. 
1  Q.  B.  D.  404). 

OOEPOBATIOK,  LEASES  BT.  Muni- 
cipal  corporations,  although  the  represen- 
tatives of,  and  in  a  manner  trustees  for,  the 
freemen  of  the  municipality,  either  had,  or 
assumed  to  have,  the  power  to  lease  or 
otherwise  alienate  the  municipal  property 
at  discretion ;  and  many  alieoations  having 
been  made  of  an  improvident  kind,  the  Act 
of  1835  (5  &  6  WUJ.  4,  o.  76),  which  was 
passed  for  the  general  regulation  of  muni- 
cipal corporations,  imposed  certain  re«trio- 
tions  upon  the  exercise  of  the  aforesaid 
powers,  and  by  s.  94  enacted  that  the 
muncipal  council  might  not  [sell,  alienate, 
or]  lease  the  corporate  real  property  for  a 
longer  period  than  thirty-one  years  from 
date,  save  and  except  with  the  approval  of 
the  Lords  Commissionert  of  the  Treasury ; 
and  a  reasonable  rent  is  to  be  reserved 
witliout  any  fine;  and  such  terms  and 
conditions  are  to  be  inserted  in  the  lease 
or  alienation  aa  the  Oomndssioners  of  the 
Treasury  may  direct  (Attorney-General  v. 
Brecon  (Mayor),  10  Ch.  D.  204> 


OOEPOBATIOK  BOLE.    Is  a  oorporatiun 
consulting  of  one  individual,  and  having 
individual  successors. 
See  title  Cobporation. 

C0BP0BATI0H8,  XITHICIPAL.  Under 
the  Municipal  Corporations  Act,  1835  (5  A 
6  Will.  4,  c.  76),  which  is  the  principal 
Act,  but  which  haa  been  amended  and 
extended  by  very  many  sub6e(|uent  Acts, 
the  corporate  body  is  to  be  designated  the 
mayor,  aldermen,  and  burgesses  of  the 
borough,  and  by  ti.at  name  is  to  have 
perpetual  succession,  and  by  means  of  its 
oouncil  (consisting  of  the  mayor,  aldermen, 
and  councillors)  it  is  capable  in  law  of 
doing  and  sufiering  all  the  acts  and  things 
of  a  corporation.  The  burgesses  are  the 
occupiers  of  houses  and  sliops  rated  to  the 
poor  rate  and  being  resident  within  the 
borough,  and  (in  certain  cases)  non-resi- 
dent occupiers  who  are  so  rated;  and  a 
roll  of  such  burgesses  is  kept,  and  all 
names  thereon  are  entitled  to  vote  at  the 
various  elections  for  the  borough.  The 
councillors  are  elected  by  the  burgesses, 
and  the  mayor  and  aldermen  by  the  coun- 
cillors. The  mayor  becomes  viriute  officii 
justice  of  the  peace  for  the  borough,  and 
also  returning  officer  at  elections  of  mem- 
bers to  serve  in  Parliament.  The  Crown 
may  grant  to  any  manidpal  ooiporation 
petitioning  for  same  a  separate  court  of 
quarter  sessions  of  the  peace,  and  also 
appoint  a  recorder  as  judge  of  such  ses- 
sions; in  which  case  Uie  borough  is  to 
appoint  a  clerk  of  the  peace,  and  also  a 
coroner ;  but  when  a  borough  has  no  sepa- 
rate quarter  sessions,  the  coroner  of  the 
county  or  county  district  within  which  the 
borough  is  situate  is  the  coroner  of  the 
borough.  The  recorder  of  the  borough  is 
ip$o  faeio  a  justice  of  the  peace  for  the 
borough.  The  municipal  council  regulates 
the  general  management  of  the  borough  as 
regards  watching  (for  which  purpose  they 
may  appoint  constables  of  the  borough, 
and  also  special  constables),  and  as  regaraa 
lighting,  ac,  fto. ;  and  they  have  power  to 
make  bye-laws.  The  corpoiate  property  is 
carried  to  the  borough  foind,  and  is  admin- 
istered by  the  council  toward  (in  the  first 
instance)  the  necessary  expenses  of  the 
borough,  and  the.surplus  (if  any)  is  applied 
for  the  public  benefit  of  the  inhabitants  and 
the  general  improvement  of  the  borough ; 
and  where  the  borough  fund  is  deficient 
for  necessary  purposes,  the  oouncil  may 
order  a  rate  to  make  up  the  defidenoy. 
Any  proposed  misapplication  of  the  borough 
funds  may  be  questioned  and  prevented  by 
removal  of  the  oouncil's  order  for  payment 
into  the  Queen's  Bench  by  certiorari ;  and 
improvident  leases  and  alienation  of  the 
corporate  property  are  forbidden..  Under 
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the  Hist  Motion  of  the  prmcipiil  Act,  the 
KOTereign  by  advice  of  the  Priyy  Council, 
may,  by  charter,  create  new  municipal 
corporations;  and  by  the  stat.  40  &  41 
Yiot  c.  69,  upou  any  such  incorporation  of 
a  new  borough,  the  provisions  of  the  prin- 
cipal Act  and  of  the  amending  ana  ex- 
tending Acts  may  be  applied  to  such  new 
municipal  cornoration. 

See  titles 'iBoBOUGH  Batks  ;  Mukioifal 
Eleotionb  ;  Pbttt  Sessioks  ;  Quab- 
tbb  se88ioh8 ;  sessions. 

OOBPOBEAL.  The  division  of  things 
into  corporeal  aud  incorporeal  is  coincident 
with  the  division  of  the  Roman  Law  into 
tangible  (gtus  t<uigi  poaaunt)  and  intangible 
(atue  tangi  nonposBunf).  The  nomenclature 
or  t^e  Roman  Law  division  is  derived  from 
the  sense  of  touch,  which  was  the  most  im- 
portant of  the  senses  in  the  opinions  of 
the  ancient  Democritean  School,  or  School 
of  Natural  Philosophy ;  the  nomenclature 
of  the  English  division  is  derived  from 
the  equally  natural  distinction  of  what  is 
sensible  to  the  body  (or  bodily  senses) 
generally.  In  itself  the  distinction,  as 
resting  in  nature,  is  necessarily  permanent ; 
in  its  consequences,  it  was  chiefly  remark- 
able in  the  diversity  which  it  occasioned 
in  the  mode  of  the  transfer  of  property,  for 
things  which  were  corporeal  were  capable 
of  manual  or  bodily  transfer,  e.g,,  by  feoff- 
ment with  livery,  but  things  which  were 
incorporeal  were  not  capable  of  such  a 
mode  of  transfer,  and  required  for  their 
transfer  a  deed  of  grant.  Since  the  year 
1845,  and  in  consequence  of  the  statute 
6  &  9  Vict  c  106,  s.  2,  the  last-mentioned 
diversity  has  been  mitigated,  although  not 
yet  entirely  removed,  inasmuch  as  tilings 
corporeal  are  now  capable  of  transfer  by 
deed  of  grant,  but  things  incorporeal  are 
still  (and  must  necessarily  continue  always 
to  be)  incapable  of  transfer  by  feoffinent 
with  livery. 

See  titles  Gobpobeal  Hbbeditaicehtb  ; 

InOOBFOBEAL  HEBBDrTAMBNTB. 

COBPOBEAL  HEREDHAXSirTB.  This 
phrase  comprises  all  hereditaments  which 
may  be  touched,  qux  tangi  potsunt^  e.g., 
lands,  houses,  &c.  It  is  used  in  contra- 
distinction to  incorporeal  hereditconents. 
See  title  Inoobpobbal  Heredita- 
ments. 

C0SF8E :  See  title  Bubials. 

C0BPU8  DILIOTX.  Means  literally  the 
body  of  the  offence  or  crime,  that  is,  it 
means  the  substantial  fact  that  a  crime 
has  been  committed  by  some  one :  e.g,,  in 
the  case  of  a  dead  body,  that  it  has  come 
to  a  criminal  death  (which  can  only  be 
proved  in  the  presence  of  the  dead  body, 


OOBFUB  ViELlCXl--Gontinued, 

super  vieum  corporis).  This  inquiry  is 
Uttually  made  before  the  coroner  of  the 
county  or  county  district,  or  of  the  borough, 
in  which  the  death  occurred.  In  a  second- 
ary, but  slightly  abusive  sense,  the  corpus 
delicti  is  used  to  denote  the  dead  body 
itself.  Until  the  fact  of  a  criminal  death 
is  made  out,  it  is  of  course  fruitless  to  in- 
quire who  was  the  criminal. 

GO&BBALITS:  See  titles  Joint  Lia- 
BiLrrr;  Joint  Ownbbship;  Becb  Stifu- 

LANUI. 

OOBBOBOBATIYS  EVIDXKOX.  Bjr  the 
English  Law,  corroborative  evidence  is  in 
some  cases  required,  and  that  either  by 
statute  or  by  common  law,  eg.,  under 
82  &  33  Vict.  c.  68,  in  cases  of  action  for 
breach  of  promise  of  marriage,  and  on  the 
ground  of  adultery ;  and  under  the  common 
law  practice  of  the  Courts,  where  plaintiff 
and  defendant  are  in  conflict  as  to  Uie 
facts,  neither  of  their  oaths  standing  alone 
and  without  documentary  or  other  corro- 
boration is  accepted  as  decisive. 

OOBBITPT  PRACTICSS  AT  SLSOnOKS : 

See  title  Bbibeby. 

OOBBUFTIOF  07  BLOOD.  The  imme- 
diate  consequences  of  attainder  used  to  be 
corruption  of  blood,  both  upwards  and 
downwards;  so  that  an  attainted  person 
could  neither  inherit  lands  or  other  here- 
ditaments from  his  ancestor,  nor  retain 
those  he  already  had,  nor  transmit  them 
by  descent  to  any  heir,  because  his  blood 
was  considered  in  law  to  be  corrupted. 
But  by  the  Act  for  the  Amendment  of  the 
Law  of  Descents  (3  &  4  WUl.  4,  c.  106), 
&  10,  the  doctrine  of  the  corruption  of 
blood  has  been  abolished  as  to  all  descents 
happening  after  the  1st  of  January,  1834. 

OOSEHAOB,  or  C08IKAGE  (Fr.  cousin- 
age), A  writ  that  lay  where  the  tresaU 
{i.e.,  the  father  of  the  hesail  or  great-grand- 
mther)  was  seised  of  lands  &c.,  in  fee  on 
^e  day  of  his  desith,  and  afterwards  a 
stranger  entered  and  abated,  and  so  kept 
out  the  heir  (F.  N.  B.  221 ;  Gowel). 

008T  BOOK   xnmro  ooxBAiriEs. 

These  companies  exist  in  virtue  of  a  par- 
ticular custom,  and  are  in  some  few  par- 
ticulars controlled  by  statute.  Under  the 
cost  book  system,  the  mine  is  vested  in  one 
or  more  of  the  proprietors,  in  implied  trust 
for  the  rest ;  it  is  divided  into  shares  among 
all,  aud  an  agent  (purser)  is  appointed  to 
manaee  the  mine.  The  agent  keeps  the 
cost  book,  in  which  he  enters  all  the 
minutes  of  meetings,  the  profits  and  ex- 
penses of  the  mine,  the  names  of  the  share- 
nolders,  the  accounts  of  their  respective 
interests  and  liabilities,  and  the  tmnsfers 
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of  shares.  Meetings  of  the  owners  are 
convened  generally  once  in  two  months, 
at  whii-h  those  present  consider  the  ac- 
counts and  reports  of  the  agent,  make 
calls,  or  declare  dividends,  direct  the  mode 
of  carrying  on  the  mine,  and  exercise  a 
general  control  over  the  affairs  of  the  mine, 
all  questions  in  case  of  difference  being 
decided  by  a  majority.  Any  owner  is 
allowed  to  retire  by  giving  notice  in 
writing  to  the  purser,  and  by  settling  his 
account.  The  transfer  is  usually  effected 
by  substituting  one  name  for  another,  on 
the  production  of  a  proper  authority  in 
writing  from  the  vendor  as  person  entitled, 
and  without  the  express  consent  of  any  of 
the  other  partners.  These  transfers  are  not 
within  the  Statute  of  Frauds,  and  a  mere 
entry  in  the  book  by  the  purser  completes 
the  transfer.  There  is  usually  no  detd  of 
settlement  dii^pensing  with  the  delectus 
peraotuB  or  the  restraint  of  transfer ;  but 
the  freedom  of  transfer  is  presumed  to  be 
established  by  original  consent  or  acknow- 
ledged usage,  in  the  same  way  as  if  a  deed 
of  settlement  had  expressly  authorized  it. 

By  the  Stannaries  Act,  1869  (H2  &  83 
Vict,  c  19).  the  laws  relating  to  the  cost 
book  system  of  mining  in  Devon  and  Corn- 
wall has  been  declared,  and  in  some  respects 
amended.  The  Act  has  no  application 
beyond  these  two  counties,  or  beyond  the 
mines  therein  that  are  subject  to  the  juris- 
diction of  the  Stannary  Court. 

Under  the  Act,  in  case  of  a  winding-up 
of  the  company,  a  former  shareholder,  not- 
withstanding the  provisions  contained  in 
the  Companies  Act,  1862,  s.  200,  is  not 
liable  to  contribute  to  the  assets  of  the 
company,  if  he  has  ceased  to  be  a  share- 
holier  for  a  period  of  two  years  or  upwards 
before  the  mine  has  ceased  to  be  worked, 
or  before  the  date  of  the  winding-up  order. 
See  titles  Companies  ;  Contributo- 
BiEB :  Joint  Stock  Coupanies  ;  Li- 

MITED  LlABILITT. 

COSTS.  The  expenses  which  are  in- 
curred either  in  the  prosecuting  or  in  the 
defending  of  an  action  are  called  the  costs. 
Costs  between  tolicitor  and  client  are  those 
which  the  client  always  pays  his  solicitor 
or  attorney,  whether  such  client  is  success- 
ful or  not,  and  over  and  above  what  the 
attorney  gets  from  the  opposing  party  in 
case  of  such  party  having  lost  the  action. 
Costs  between  party  and  party  are  those 
which  the  defeated  party  pays  to  the 
suocessfal  one  as  a  matter  of  course.  The 
plaintiff's  right  to  party  and  party  costs 
used  to  depend  on  the  Statute  of  Gloucester, 
that  of  the  defendant  to  the  same  costs 
on  the  Stat  23  Hen.  8,  c.  15 ;  and  under 


COSTS— «0fiitntie(l. 

these  statutes  the  amount  recovered  in 
the  action  whs  immaterial  (Beaumont  v. 
Greathead,  3  C.  B.  494).  But  under  more 
recent  statutes,  where  the  damages  reco- 
vered were  trivial,  the  judge  must  in 
general  have  certified  for  costs,  e.^.,  in  an 
action  of  tort,  when  the  damages  are  under 
40«.  (3  &  4  Vict.  0.  21,  s.  11);  and  it  waa  a 
general  rule  in  actions  of  libel  and  slander, 
that  a  successful  plaintiff  recovering  merely 
nominal  damages  was  entitled  only  to  as 
much  for  costs  as  he  recovered  for  damages. 
But  now  under  the  Judicature  Acts 
(Order  lv.  ;  Gamett  v.  Bradley  3  App. 
Cas.  944),  the  costs  follow  the  event  in 
every  species  of  action,  and  all  particular 
statutes  to  the  contrary  are  repealed ;  the 
Court  may,  however,  in  its  discretion 
refuse  (by  express  order)  costs  to  a  success- 
ful party,  whether  plaintiff  or  defendant 
(Ex  parte  Mercer^  Co.,  10  Ch.  Div.  481). 
By  certain  rules  as  to  costs  issued  in 
August,  1875,  two  scales  of  oot>ts  are  pro- 
vided, viz.,  a  higher  and  a  lower  scale, 
according  to  the  nature  of  the  action,  and 
sometimes  (although  less  often)  according 
to  the  amount  of  the  estate  involved  ;  and 
in  particular,  special  allowances  for  special 
reasons  are  provided  for. 

See  titles  Costs  of  the  Dat  ;  Costs, 
SoLioiTOBS  Act,  1843 ;  Higher  and 
LowEB  Scale,  Costs  ;  Special 
Allowances  ;  Taxation  of  Costs. 

COSTS  07  TEE  DAT.  Whenever  one  of 
the  parties  in  an  action  (t>.,  the  plaintiff 
or  defendant)  g^ves  notice  of  his  intention 
to  proceed  to  trial  at  a  specified  time,  and 
after  having  given  such  notice,  neglects  to 
do  so,  or  to  countermand  the  notice  within 
due  time,  he  is  liable  to  pay  to  the  other 
partv  such  costs  or  expenses  as  the  latter 
has  been  put  to  by  reason  of  such  notice, 
which  costs  are  commonly  called  costs  of 
the  datfj  i.e,  the  costs  or  expenses  which 
have  been  incurred  on  the  day  fixed  (by 
such  notice)  for  the  trial.  These  costs 
usually  consist  of  the  expenses  incurred  by 
witnesses  and  others  in  coming  to  the  place 
of  trial,  and  such  other  expenses  as  have 
necessarily  been  incurred  in  preparing  for 
trial  on  the  specified  day  (Arch.  Prac.; 
Lush.  Prac. ;  6  Jur.  561). 

COSTS,  PABUAXEHTAST.  Under  the 
House  of  Commons  Costs  Taxation  Act, 
1847  (10  &  11  Vict  c.  69)  as  amended  by 
the  House  of  Commons  Costs  Taxation 
Act,  1879  (42  &  43  Vict.  o.  17),  the  costs, 
charges,  and  expenses  of  parliamentary 
agents  and  solicitors  in  the  promotion  of 
or  opposition  to  any  private  bill  or  any 
provisional  order  or  provisional  certificate, 
&c.,  may  be  taxed  by  the  taxing  officer  of 
the  House,  in  like  manner  (in  nearly  all 
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respects)  as  upon  au  order  of  taxation  in 
the  Court  of  Chanoery :  the  Secretary  of 
State  or  the  Local  Gtovemment  Boanl  may 
reqiie!(t  the  taxing  officer  of  the  House  to 
tax  or  to  assist  in  taxing  any  bill  of  snch 
costs,  chiu^es,  and  expenses. 

COSTS,  SOUCITOBS  ACT,  1848.  This 
Act  is  the  6  &  7  Vict,  a  73,  which  in  its 
37th  to  43rd  sections  enacts  (in  effect)  as 
follows : — ^The  solicitor  is  to  deliver  his 
signed  bill  of  costs,  and  (excepting  as 
hereinafter  mentioned)  is  to  wait  one 
month  thereafter ;  during  that  month  the 
party  chargeable  with  the  bill,  and  after 
that  month  and  within  twelve  months,  and 
before  payment  of  or  verdict  for  costs, 
either  the  solicitor  or  the  party  chargeable 
may  obtain  a  reference  of  the  bill  to  a 
taxing;  master  or  other  the  proper  officer  for 
taxation,  but  after  twelve  months  or  after 
payment  of  oo8t«  or  verdict  for  costs  the 
Dill  is  not  to  be  referred  for  taxation, 
unless  on  the  ground  of  special  circum- 
stances (such  as  fraud,  pressure,  Ac.) ;  and 
if  upon  taxation  one-sixth  part  is  taxed  off, 
t.e.,  disallowed,  the  solicitor  pays  the  costs 
of  the  taxation,  but  otherwise  the  party 
pays  same.  The  judge  may  shorten  the 
month's  waiting,  for  special  reasons  (38  & 
39  Vict,  0.  79).  Persons  other  than  tlie 
party  chargeable,  if  they  are  liable  to  pay 
or  (being  so  liable)  have  paid  the  bill, 
may  also  obtain  a  reference  for  taxation ; 
likewise,  a  beneficiary  may  tax  the  bill  to 
which  his  trustee  or  the  executor  of  the 
will  is  liable.  The  bill  of  costs  need  not 
have  been  incurred  in  any  action. 
See  title  Taxation  of  Coffis. 

COSTS,  TAXATIOH  OF :  See  title  Taxa- 
tion OF  Qoem. 

COTTVCIL,  THE  XnfGPS.  This  council, 
called  also  tiie  AuUl  RegU,  otherwise  Curia 
MegitBy  was  the  parent  of  the  Courts  of 
Exchequer,  Common  Pleas,  and  Queen's 
Bench ;  but  after  the  severance  from  it  of 
those  three  Courts,  it  still  retained  a  lar^e 
original  jurisdiction  ;  and,  as  being  in 
earlv  times  interchangeable  with  the  House 
of  Lords,  it  exercised  also  an  appellate 
jurisdiction  from  the  subordinate  Courts. 
Besides  ito  judicial  authority,  it  possessed 
also  legidative  authority,  in  conjunction 
with  the  King,  and  apart  from  the  Com- 
mons. Thus,  in  early  times,  the  King 
and  his  council,  sometimes  upon  the 
suggestion  of  the  House  of  Commons,  but 
more  often  without  any  such  suggestion, 
and  in  both  cases  without  the  concurrence 
of  the  Commons,  enacted  laws  which 
appear  in  tiie  statute  book ;  2  Bio.  2  is  an 
instance  of  a  law  so  made.  But  in  13  Rio.  2, 
the  Commons  petitioned  the  King  that  his 


COUHOIL,  THE  XDIG'S— con/intied. 

council  might  not  after  the  close  of  Parlia- 
ment make  any  ordinance  against  the 
Common  Law. 

But  the  chief  functions  of  the  council 
were  executive,  the  oouncU  forming  (as  it 
did)  a  body  of  assistance  to  the  King  in 
his  administration.  This  appears  from  the 
list  of  the  official  members  composing  it, 
namely, — 

(1.)  The  Ciiancellor, 
(2.)  The  Treasurer. 
(3.)  The  Lord  Steward, 
(4.)  The  Lord  Admiral, 
(5.)  The  liord  Marshal, 
(6.)  The  Keeper  of  the  Privv  Seal, 
(7.)  The  Chamberlain  of  the  House- 
hold, 
(8.)  The  Treasurer  of  the  Household, 
(9.)  The  Controller  of  the  Household, 
(10.)  The  Ciiancellor  of  the  Exchequer, 

and 
(11.)  The  Master  of  the  Wardrobe, 
With  a  number  of  other  assistant  mem- 
bers of  a  subordinate  character. 

See   titles   Conoilith    Ordinabiuii  ; 
Magnum  Concilium. 

COUKdL  OF  THE  VOBTH.  A  Court 
instituted  by  Hen.  YUL  in  1537,  to  ad- 
minister justice  in  Yorkshire  and  the  four 
other  northern  counties.  Under  the  presi- 
dency of  Strafford,  the  Court  shewed  great 
vigour,  bordering  (it  is  alleged)  on  harsh- 
ness. It  was  abolished  by  16  Car.  1, 
the  same  Act  which  aboliuied  the  Star 
Chamber. 

COUNSEL.  A  term  frequently  used  to 
indicate  Barrister-at'Law, 

See  titles  BARRmsB;  Queen  *b  Couk- 
bel;  Silk  Gown;  Stuff  Gown. 

COUNSEL'S  OPnriOH.  is  in  general  a 
protection  to  an  attorney  acting  upon  it, 
against  alleged  negligence  on  his  pert 
(Kemp  y.  Burt,  4  B.  &  Ad.  424) ;  but  it  is 
not  always  so. 

COUNSEL'S  SIONATUEE.  In  former 
times  the  appearance  of  the  parties  to  an 
action  at  law  was  actual  and  personal  in 
open  Court,  and  the  pleadings  consisted  of 
an  oral  altercation  by  tliemsel?es  or  their 
counsel  in  the  presence  of  the  judges ;  and 
although  the  pleadings  in  an  action  came 
afterwards  to  be  delivered  in  writing 
between  the  parties  out  of  Ciourt,  yet  they 
were  still  auppoted  to  be  delivered  orally 
as  of  old  (at  least  for  certain  purposes), 
and  required  to  bear  the  signature  of  some 
counsel,  and  in  the  Court  of  Common  Pleas, 
of  some  Serjeant  even.  And  in  the  Court 
of  Chancery,  the  signature  of  counsel  to 
the  pleadings  was  required  in  order  to 
▼ouch  to  the  Lord  Chancellor  that  the  case 
was  a  proper  one  for  equitable  relief,  so 
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COUVSXL'S  BIOKATir£Z-«oiiftn«ed. 
that  the  suhpoena  to  the  defendant  to 
appear  to  and  answer  the  bill  of  complaint 
might  issue  at  once,  without  the  Lord 
Chancellor  having  to  personally  read 
through  the  bill.  But  the  signature  of 
counsel  to  Common  Law  pleadings  became 
unnecessary  under  the  C.  L.  P.  Act,  1852, 
8.  85,  and  such  signature  to  Chancery 
pleadings  has  become  unnecessary  under 
the  Judicature  Acts,  1873-5  (Order  xix.  4) ; 
but  although  such  signature  is  now  un- 
necessary to.  any  such  pleadings,  it  is  not 
unusual  (and,  for  obvious  reasons,  it  is 
extremely  desirable)  in  all  pleadings. 
Certain  motions,  also  appeals  to  the  House 
of  Lords,  still  require  counsel's  signature  as 
a  security,  and  in  each  case  as  a  guarantee 
of  the  propriety  of  the  application. 

COXnST,  In  Common  Law  pleadinjjrs, 
a  section  of  a  declaration  was  so  called. 
Where  a  plaintiff  had  several  distinct 
causes  of  action,  he  was  allowed  to  pursue 
them  cumulatively  in  the  same  action, 
subject  to  certain  rules  which  the  law 
prescribed  as  to  joining  such  demands  only 
as  were  of  similar  quality  or  character. 
Thus,  he  might  join  a  claim  of  debt  on 
bond  with  a  claim  of  debt  on  simple  con- 
tract, and  pursue  his  remedy  for  both  by 
the  same  action  of  debt,  co,  if  several 
distinct  trespaeses  had  been  committed, 
these  might  all  form  the  subject  of  one 
declaration  in  trespass ;  but  on  the  other 
hand,  a  plaintiff  could  not  join  in  the  same 
action  a  claim  of  debt  on  bond,  and  a 
complaint  of  trespass;  these  bein^  dis- 
similar in  kind.  Buch  different  claims  or 
complaints,  when  capable  of  being  joined, 
ooustituted  different  parts  or  sections  of  the 
declaration,  and  were  known  in  pleading 
by  the  description  of  teveral  coutU»,  And 
under  the  (J.  L.  P.  Act,  1852,  s.  41,  a 
plaintiff  might  join  in  one  and  the  same 
declaration  a  count  in  contract  with  one 
in  tort,  provided  the^  were  both  by  and 
against  the  same  parties,  in  the  same  right, 
and,  temtle^  of  a  kind  to  admit  of  being 
properly  tried  together.  Thus,  a  count  in 
contract  for  breach  of  warranty  might  be 
fitlv  joined  with  a  count  in  tort  for  a  false 
and  fraudulent  representation,  so  that  the 
plaintiff  if  he  faUed  on  the  one  might 
succeed  on  the  other,  according  to  his 
evidence.  Under  the  present  practice,  it 
can  scaroelv  be  said  that  there  are  different 
counts  in  the  statement  of  claim,  but  there 
may  be  different  causes  of  action  joined 
together  therein. 

See  title  Joindeb  of  AcTnoKS. 

OOUHTIBCLAni.  In  lieu  of  bringing 
a  cross  action  or  filing  a  cross  bUl,  for  the 
purpose  of  the  defenaant  to  the  original 
action  obtaining  some  substantive  relief. 


OOTFKTESCLAIM— «on/t'niie(f. 

i.e.,  relief  beyond  what  he  can  fairly  obtain 
on  a  mere  defence,  the  defendant  now  adds 
a  counterclaim  to  his  statement  of  defence, 
wherein  he  states  the  circumstances  out  of 
which  his  right  to  the  relief  arises,  and 
then  claims  that  relief  or  other  general 
relief.  This  relief  is  counterclaimed  against 
the  original  plaintiff,  with  or  without  any 
other  person  or  persons  (Judicature  Act, 
1873,  s.  24,  subs.  3). 

See  title  Defbnoe,  Statemimt  of. 

COUKTEBFEIT   COIIT.— Is  any  of  the 

current  coin  of  the  realm  which  has  been 
gilt,  silvered,  washed,  coloured  or  cased 
over  so  as  to  resemble  or  pass  for  coin  of 
a  higher  value  (24  &  25  Vict  c.  99.  s.  1)  ; 
and  uttering  such  coin  knowing  same  to 
be  counterfeit  is  a  felonv ;  and  any  one 
may  apprehend  the  offender  caught  in  the 
act  (a  31) ;  and  the  offence  is  punishable 
with  imprisonment  with  or  wiUiout  hard 
labour  (s.  39),  and  with  or  without  solitary 
confinement  (s.  40).  The  proof  of  the  coin 
being  counterfeit  may  be  given  by  any 
credible  witness,  and  he  need  not  be  a 
manager  or  other  officer  of  the  Mint  (s.  29). 
The  punishment  is  either  for  life  or  for 
an^  period  not  less  than  five  years  for  the 
principal  offender ;  and  every  principal  in 
the  second  degree  and  every  accessory  before 
the  fact  is  similarly  punishable  (s.  35). 

GOUHTESltAin)  OF  HOnCE :  See  title 
Tbial,  Nonos  of. 

COUITTEBPABT.  Signifies  little  else 
than  a  copy  of  the  original.  Blackstone's 
definition  of  it  is  as  follows :— When  the 
several  parts  of  an  indenture  are  inter- 
changeably executed  bv  the  several  parties, 
that  part  or  oopv  which  is  executed  by  the 
grantor  is  usually  called  the  original,  and 
the  rest  are  counterparts.  The  counter- 
part is  for  some  purposes  as  good  evidence 
as  the  original  deed.  Under  the  Leases 
and  Sales  of  Settled  Estates  Act,  1877  (40 
&  41  Vict.  c.  18),  a  counterpart  is  required 
in  the  case  of  every  lease  granted  under 
the  powers  thereby  conferred.  Usually 
the  lessor  in  every  ciise  has  to  bear  the 
expense  of  the  counterpart. 

GOUJNTKK  FLEA.  All  pleadings  of  an 
incidental  kind,  diverging  from  the  main 
series  of  the  allegations,  were  called  counter 
pleas :  as  when  a  party  demanded  oyer,  in  a 
case  where  upon  the  face  of  the  pleading 
his  adversary  conceived  it  to  be  not  de- 
mandable,  the  latter  might  demur,  or  if  he 
had  any  matter  of  fact  to  allege,  as  a  ground 
why  the  oyer  could  not  be  demanded,  he 
might  pleaid  such  matter,  and  if  he  pleaded, 
the  allegation  was  called  a  eourUer  plea  io 
the  oyer  (Stephen  on  Plead.  79).  Such  a 
plea  IS  now  obsolete. 
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OOmmSS  OOSPOSATS.  Are  certain 
eities  end  towns,  some  with  more,  some 
with  less,  territory  annexed  to  them:  to 
which,  out  of  special  grace  and  &yoar,  the 
kings  of  England  have  granted  the  privi- 
lege to  be  oonnties  themselves,  and  not  to 
be  comprised  in  any  other  county,  but  to 
be  governed  by  their  own  sheriffs  and  other 
magistrates,  so  that  no  officers  of  the  county 
at  large  have  any  power  to  intermeddle 
therein.  Such  are  London,  York,  Bristol, 
Kingston-on-Hull,  Southampton,  &o. 

C0UJ1T1JE8  PALATIHE  were  so  called  a 
palaUOf  becaase  the  owners  thereof,  e.g., 
the  Duke  of  Lancaster,  had  therein  Jura 
regdUa,  as  fully  as  the  King  had  in  his 

Salace.  They  might  pardon  treasons,  mur- 
ers,  and  felonies ;  they  appointed  all 
judges  and  justices  of  the  peace;  all  writs 
and  indictments  ran  in  their  names,  as  in 
other  counties  in  the  King's ;  and  all 
offences  were  said  to  be  done  against  their 
peace,  and  not,  as  in  other  places,  contra 
paeem  domini  regit.  The  principal  counties 
palatine  in  England  were  the  Earldom  of 
Chester,  the  Buthoprio  of  Durham,  and  the 
Duchy  of  Lancaster;  but  all  except  tlie 
last  have  ceased  altogether ;  and  the  last 
has  ceased  also,  excepting  as  regards  civil 
actions  in  the  Chancery. . 

OOXmS,  COnOV.  common  counts 
were  of  a  simple  character,  s.^.,  for  money 
lent ;  for  work  and  labour ;  and  so  forth. 
Indorsements  of  a  somewhat  similar  cha- 
racter may  now  be  made  on  the  writ  of 
summons  in  the  action  (Judicature  Act, 
1875,  App.  A,  pi  2,  sch.  2). 

OOUSTT.  An  ancient  division  of  the 
country,  co-extensive  with  a  sheriff's 
shrievalty,  and  with  corresponding  con- 
sequences as  to  the  execution  of  wnts  and 
other  legal  proceeses,  but  which  conse- 
quences have  been  mostly  now  abolished. 

OOVHTT  OOUBTB.  These  are  a  resus- 
citation of  the  shire-gemots,  or  County 
Courts  of  the  Anglo-Saxon  and  Anglo- 
Norman  times,  but  entirely  remodellea  to 
suit  the  wants  of  modem  times.  They  were 
established  on  their  present  basis  by  the 
Stat.  9  &  10  Vict.  c.  95,  intituled  <*  An  Act 
for  the  more  easy  Recovery  of  Small  Debts 
and  Demands  in  England,"  or  shortly, 
•*  The  County  Courts  Act,  1846.''  In  pur- 
suance of  the  provisions  of  this  Act,  the 
whole  of  England  and  Wales,  with  the 
exception  of  the  Citv  of  London,  was  in  the 
year  1847,  by  order  m  council,  divided  into 
districts,  varying  in  extent  and  population, 
but  contrived  so  as  to  suit  the  wishes  and 
convenience  of  the  inhabitants.  There  are 
now  over  500  such  Courts,  and  about  as 
many  districts.  By  the  principal  Act 
and  subsequent  Acts,  the  jurisdiction  of 
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the  County  Courts  has  been  settled  as 
follows : — 

I.  Common  Law  Jurisdiction, — 

(1.)  The  recovery  of  debts,  demands, 
and  damages,   not   exceeding 
£50,   a    sum   which    may   be 
readied  either  by  abandoning 
the  excess,  or  by  striking  a  set- 
off, but  not  by  splitting  de- 
mands; 
(2.)  Consent  actions  of  every  descrip- 
tion (19  &  20  Vict.  c.  108,  s.  23) ; 
(3.)  Ejectments,    where    the   annual 
value  and  rent  do  not  exceed  the 
sumof  £20(d0&3iyict  0.142) ; 
(4.)  Actions  for  sums  not  exceeding 
£50  on  contract  transferred  by 
order  of  a  superior  Court ; 
(5.)  Actions  of  tort  transferred  in  like 
manner,  upon  affidavit  of  de- 
fendant, that  plaintiff  has  no 
visible  means  of  paying  costs ; 
(6.)  The  following  applications  under 
the  C.  L.  P.  Act,  1854 ; 
(a.)  Discovery  of  documents ; 
(b.)  Interrogatories,  and  compelling 

an  answer  thereto ; 
(c)  Attachment  of  debts ;  and 
(d.)  Equitable  defences  and  replica- 
tions. 

II.  Equity  Jurisdiction, — (under  County 

Courts  Act,  1865,  28  &  29  Vict. 
c99); 

(I.)  Suits  by  creditors,  legatees,  heirs- 
ai>law,  and  next  of  kin  against, 
or  for  accounts,  or  adminis&ation 
of,  personal  or  real  ei^te,  or 
both; 

(2.)  Suits  for  the  execution  of  trusts ; 

(3.)  Suits  for  foreclosure  or  redemp- 
tion, or  for  enforcing  any  charge 
or  lien ; 

(4.)  Suits  for  specifio  performance,  or 
for  the  delivering  up  or  cancel- 
ling any  agreement  tor  the  sale 
or  purchase  of  any  property ; 

(5.)  Proceedings  under  the  Trustee 
Belief  Acts,  or  Trustee  Acts ; 

(6.)  Proceedings  relating  to  the  mainte- 
nance or  advancement  of  infants ; 

(7.)  Suits  for  the  dissolution  or  wind- 
ing up  of  partnerships ;  and 

(8.)  Proceedings  for  orders  in  the  na- 
ture of  injunctions. 
But  in  each  of  these  oases  the  amount 
at  stake  must  not  exceed  £500. 

III.  Miscellaneous  Jurisdiction, — 

(1.)  Grant  and  revocation  of  probate  of 
wills,  or  of  letters  of  aoministra- 
tioD,  where  personal  estate  is 
under  £200  (21  ft  22  Vict.  c.  95); 

(2.)  Jurisdiction  in  Admiralty  (31  &  82 
Vict.  c.  71 :  and  32  &  33  Vict 
c.  51); 
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(3.)  Jurisdiction  in  Bankruptcy  (32  & 
33  Vict.  c.  71). 

The  Coanty  Conrts  also  exercise  a 
limited  ministerial  jurisdiction  io  the 
superior  Courts  of  Law  and  Equity. 

All  proceedings  in  the  Comity  Court 
are  commenced  by  plaint.  Under  the  Judi- 
cature Acts,  1873-5,  the  distinction  between 
the  Common  Law  and  Equity  jurisdiction  of 
the  County  Courts  is  abolished ;  and  every 
County  Court  is  to  grant  in  every  proceed- 
ing before  it  all  the  relief  or  combination 
of  relief  as  the  High  Court  of  Justice  might 
do.  And  it  has  been  held,  that  the  County 
Court  may  in  a  proper  case  issue  an  injunc- 
tion agaiust  the  commission  of  a  wrongful 
act,  and  even  commit  for  breach  of  that 
injunction  (Ex  parte  Martin,  4  Q.  B.  Div. 
212):  but  the  limits  of  the  jurisdiction  to 
the  pecuniary  amounts  above  stated  are  not 
altered.  All  appeals  from  the  decision  of 
a  County  Court  are  to  a  Divisional  Court  of 
the  High  Court,  but  not  further  excepting 
by  leave;  and  no  appeal  from  a  County 
Court  lies  at  all,  excepting  upon  some  ground 
of  law  or  equity,  or  for  some  mistake  or 
misdirection  of  the  judge  regarding  the 
evidence. 

COUHTY  0017BT8,  JUBISDICTIOV  OF  : 

8efi  title  County  Cuubto. 

COUNTY  7BAVCHI8E :  See  titles  Eleo- 
TOBAL  Franchisje  ;  Bbfbbssmtation  uh 
Pabliambnt. 

OOUNTT  EATBS.  Are  rates  made  by 
the  justices  at  general  or  quarter  sessions 
for  the  county,  under  the  authority  of  the 
Stat.  12  Geo.  2,  c.  29,  for  county  purposes, 
being  generally  the  purposes  referred  to  in 
the  preamble  of  that  statute,  or  other  pur- 
poses of  an  analogous  character,  such  as 
repair  and  maintenance  of  bridges,  ooii- 
Btruction  and  repair  of  county  buildings, 
such  as  i^aols,  assize  courts,  lunatic  asylums, 
&c.  The  Stat  12  &  13  Vict.  c.  82,  relieves 
of  these  rates  all  boroughs  having  separate 
quarter  sessions.  The  stat.  15  &  16  Vict 
c.  81,  and  (for  divisions  of  counties)  the 
Btat.  21  &  22  Vict,  c  33,  re!<ulate  tlie 
assessment,  collection,  and  distribution  of 
these  rates,  the  basis  of  assessment  being 
the  full  and  fair  annual  value  of  the  pro- 
perty as  rateable  to  the  poor  rate. 

See   titles    Bobough    Bates  ;    Poob 
Bates;  Bating.* 

COUST  07  ABXIEALTY:  See  title 
Aouibalty,  Court  of. 

COUET  BABOH.  The  CouH  Baron  is  a 
Court  incident  to  every  manor  in  the  king- 
diim,  and  is  held  by  the  stei^ard  of  the 
manor,  and  is  of  two  natures :  the  one  a 
customary  Court,  appertaining  entirely  to 
copyholders,  in  which  their  estates    are 
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transferred  by  surrender  and  admittance, 
and  otht^r  matters  transacted  relatii^e  to 
copyhold  property;  the  other  a  Court  of 
Common  Law,  which  is  the  baron's  or 
freeholder's  Court,  and  used  to  he  held  for 
determining  by  writ  of  rip;ht  all  contro- 
versies relating  to  the  right  of  lands  with- 
in the  manor;  and  also  for  personal 
actions,  wliere  the  debt  or  damages  did 
not  amount  to  forty  shillings. 

COUBT  07  CHIVALBT  :  See  titles  Chi- 
VALBY,  Coubt  op  ;  Uebalds'  College. 

COUBT  CHBISTIAir.  The  various  spe- 
cies  of  Ecclesiastical  Courts  which  took 
cognizance  of  religious  and  eocles'astieal 
matters  were  called  Courts  Christian,  as 
distinguished  from  the  CivU  Courts. 

COUBT,  COUHTT:  See  title  County 
Courts. 

COUBT  07  DELE0ATS8;  See  title 
CouBTS  Ecolbsiastioal. 

COUBT  07  DIVOBCE:  See  titles  Di- 
TOBOB ;  Matbimonlal  Causes. 

COUBT  07  HUSTINGS.  Tliis  was  the 
highest  Court  of  record  held  at  Guildhall 
for  the  City  of  London,  before  the  mayor, 
recorder,  and  sheriffs.  It  determined  pleas, 
real  personal  and  mixed;  and  in  this 
Court  all  lands,  tenements,  and  heredita- 
ments, rents,  and  services,  within  the  City 
of  London  and  suburbs,  were  pleadable  in 
two  hustings,  one  called  hustings  of  pleas 
of  lands,  and  the  other  hustings  of  common 
pleas.  The  Court  for  these  purposes  is 
now  quite  obsolete.  But  in  the  city  (as 
in  other  towns)  members  of  the  House  of 
Commons  are  said  to  go  to  the  hustings  to  be 
elected ;  which  seems  to  suggest  tliat  the 
Court  of  Hustings  was  a  Court  in  which 
the  freemen  or  freeholders  were  both  the 
suitors  and  the  judges;  as  in  the  old  County 
Courts  of  the  country. 

COUBT-LEET.  This  was  a  Court  of  re- 
cord held  once  or  twice  in  every  year 
within  a  particular  hundred,  lordship,  or 
manor,  before  the  steward  of  the  leet,  for 
the  preservation  of  the  peace,  and  the  chas- 
tisement of  divers  smsul  offences.  One  of 
its  functions  was  to  view  frank-pledges, 
that  is,  freemen  within  the  liberty,  who, 
accoiding  to  the  institution  of  Alfred  the 
Great,  were  all  mutually  pledges  for  the* 
good  behaviour  of  each  other. 
See  title  Coubts  of  Jusiiob. 

COUBT  07  THE  LOBD  STEWABD  07 
THE  KIHCKS  HOUSEHOLD,  or  (in  his 
absence  of  the  treasurer,  comptroller,  and 
steward  of  the  Marshalsed),  was  erected  by 
stat.  33  Hen.  8,  o.  12,  with  a  jurisdiction 
to  inquire  of,  hear,  and  determine,   all 
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treasoDs,  mlBprisioiis  of  treason,  murders, 
manslaughters,  bloodsheddings,  and  other 
malicious  strikings,  in  or  within  the  limits 
(t.e.,  within  200  feet  of  the  gate)  of  any  of 
the  palaces  and  houses  of  the  king,  or  any 
other  place  where  he  resided  (4  Inst  133). 
See  title  Mabshalbba,  Court  of. 

COV&T  07  XAB8HAL8XA:  See  tiUe 
Mabshalsza,  Court  or. 

COITBT  lEABHAL.  A  military  Court 
for  trying  and  punishing  the  militaiy 
offences  of  soldiers  in  the  army. 

These  Courts  were  oooasionklly  (e.^.,  by 
Elizabeth^  resorted  to  unooDstitntionally, 
t.e.  without  sufBcient  justification,  for  the 
trial  of  alleged  offenders. 
See  title  Martial  Law. 

COTJBT    OF    PSOiniASS:     See   title 

COURI'8  EoCLKSIASnOAL. 

COTJBT  OF  FBOBATS.  A  Court  esta- 
blished by  the  stat.  20  &  21  Vict  c.  77, 
and  which  has  taken  over  all  the  business, 
in  matters  testamentary  and  intestacies,  of 
the  old  Prerogative  Courts  of  tilie  Arch- 
bishops and  Consistorial  Courts  of  the 
Bishops.  It  is  now  called  the  Probate  Di- 
vision of  the  High  Court,  with  a  president 
and  an  ordinary  judge.  Divorce  and  Ad- 
Admiralty  cases  are  associated  with  the 
strictly  proper  business  of  the  Court, — 
which  is  to  make  grants  of  probates  and 
administrations,  or  to  refuse  probates  ac- 
cording to  the  evidence. 

C017BT  OF  SSCOED.  Is  a  Court  the 
judgment  and  proceedings  of  which  are 
carefully  registered  and  preserved,  under 
tlie  name  of  records^  in  public  repositories; 
and  to  them  frequent  recourse  is  bad  when 
any  critical  question  arises,  in  the  deter- 
mination of  which  former  precedents  may 
give  light  or  astdstance,  and  for  other 
causes.  By  stat.  1  &  2  Vict.  c.  94,  the 
public  records  of  the  kingdom  are  now  in 
general  placed  under  the  superintendence 
of  the  Master  of  the  Bolls  for  the  time 
being,  and  a  public  rsoord  office  has  been 
established. 

OOUXT  OF  BXQTJS8T8 :  See  title  Cov- 
BciRVOB,  Courts  of. 

COUBT  OF  BEVIXW:  See  tiUe  Beyucw, 
Court  of. 

COUBT  OF  STAB  CHAMBER  A  Court 
of  very  ancient  original,  with  jurisdiction 
extending  to  riots,  perjuries,  misbehaviour 
of  sheriffs,  and  other  misdemeanours  con- 
trary to  the  laws  of  the  land,  and  at>suming 
also  occasionally  the  purposes  of  a  Court 
of  revenue.  It  was  finally  abolished  by 
16Car.  l,c.  10. 

See  title  Star  Chahbir,  Court  of. 


OOUBTB  OF  APPBAL.  Under  the  Judi- 
cature  Acts,  1873-^,  there  are  two  Courts 
of  Appeal,  namely, 

(1.^  The  Court  of  Appeal  distinctively 
so  called,  for  appeals  from  the  High  Court ; 
and 

(2.)  The  Divisional  Court,  for  appeals 
from  County  Courts  and  other  inferior 
Courts  (including  the  Loni  Mayor's  Court 
of  London,  and  of  course  albo  the  City  of 
London  Court  which  is  merely  a  County 
Court  for  the  city). 

The  House  of  Lords  is  a  Court  of  Appeal 
from  the  above  mentioned  Court  of  Appeal ; 
and  the  Privy  Council  (Judicial  Committee) 
is  the  Supreme  Court  of  Appeal  for  colonial 
matters,  and  for  lunacy  and  ecclesiastical 
matters,  and  for  the  Isle  of  Man,  and  gene- 
rally whenever  reasons  of  state  or  some 
distinctively  executive  functions  enter  into 
the  case. 

See  title  Appeals,  Civil,  Yarietibs  of. 

COITBTS,   COLONIAL:   See  title  Colo- 

NIBS. 

COI7BT8  OF  COHBCnorCB :  See  title 
CoNsciBNCE,  Courts  of. 

C0UBT8  BCCLE8IA8TICAL.  The  Eccle- 
siastical Courts  were  Courts  held  by  the 
king's  authority,  as  supreme  head  of  the 
church,  for  the  consideration  of  matters 
chiefly  relating  to  i-eligion.  The  causes 
usually  cognizable  in  these  Courts  were  of 
three  sorts,  pecuniary,  nuUrimonial,  and  tos- 
tameniary.  (1.)  Pecuniary  causes  were  such 
as  arose  either  from  the  withholding  eccle- 
siastical dues,  or  the  doing  or  neglecting 
some  act  relating  to  the  church,  whereby 
some  damage  accrued  to  the  plaintiff: 
(2.)  Matrimonial  causes  were  such  as  had 
reference  to  the  right  of  marriage,  as  suits 
for  the  restitution  of'cai^ugal  rigJUs,  for 
divorces,  and  the  like;  (3.)  Testamentary 
causes  were  such  as  related  to  wills  and 
testaments,  &c.  The  various  species  of 
Bcclesiastical  0)urts  were  as  follows : — 

(1.)  The  Archdeacon^ s  Court,  which  was 
and  is  the  lowest  Court  in  the  whole  eccle- 
siastical polity.  It  is  held,  in  the  arch- 
deacon's absence,  before  a  judge  appointed 
by  himself^  and  called  his  official ;  and  its 
jurisdiction  is  sometimes  in  concurrence 
with,  sometimes  in  exclusion  of,  the 
bishop's  Court  of  the  diocese. 

(2.)  The  Consistory  Court  of  every  dio- 
cesan bishop,  which  is  held  in  the  cathedral 
of  the  diocese,  for  the  trial  of  e^l  ecclesias- 
tical causes  arising  within  the  diocese, 
whereof  the  bishop's  chancellor  or  his  com- 
missary is  the  judge.  Its  jurisdiction  in 
causes  testamentary  including  intestacies, 
has  been  transferred  to  the  Court  of  Pro- 
bate, now  the  Probate  Division  of  the  High 
Court,  which  has  a  District  Begistry  in  the 
diocese. 
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(3)  The  Coturt  of  Arctiet:  See  titles 
Abchbishop  ;  Abohbs,  Court  of, 

(4.)  The  Court  of  PeetUiara,  which  is  a 
brandi  of,  and  annexed  to,  the  Court  of 
Arches.  It  has  jorisdiction  over  all  those 
parishes  dispersed  through  the  province 
of  Canterbury,  in  the  midst  of  other 
dioceses,  which  are  exempt  from  the  ordi- 
nary's jurisdiction,  and  subject  to  the  me- 
tropolitan only.  All  ecclesiastical  causes 
arising  witliin  these  peculiar  or  exempt 
jurisdictions  are  originally  cognizable  m 
this  Court 

(5.)  The  PrerogaHve  Court,  which  was 
established  for  the  trial  of  all  testamen- 
tary causes,  where  the  deceased  had 
left  bona  notabUia,  within  two  different 
dioceses;  in  which  case  the  probate  of 
wills  belonged  to  the  archbishop  of  the 
province.  And  all  causes  relating  to  wills, 
administrations,  or  legacies  of  such  per- 
sons, were  originally  cognizable  therein 
before  a  judge  appointed  by  the  arch- 
bishop, oaUed  the  Judge  of  the  Prerogative 
Court ;  but  all  this  jurisdiction  has  now 
been  transferred  to  the  Court  of  Probate. 

(6.)  The  Court  of  Ddegatea,  appointed 
by  the  king's  commission,  under  his  great 
seal,  and  issuing  out  of  Chancery,  was  the 
great  Court  of  Appeal  in  all  ecclesiastical 
causes.  The  power  and  franchises  of  this 
Court  were,  by  2  &  3  Will.  4,  c.  92,  trans- 
ferred to  the  Privy  Oounoil,  where  they 
remain. 

(7.)  A  Commisnon  of  Bevievf  was  a  com- 
mission sometimes  granted  in  extraordi- 
nary cases,  to  revise  the  sentence  of  the 
Court  of  Delegates,  when  it  was  appre- 
hended they  hML  been  led  into  a  material 
error.  This  appeal,  however,  is  now  to  the 
king  in  council. 

COUBTB  07  JU8TIC1.    In  Anglo-Saxon 
times,  the  Courts  of  Justice   possessing 
(A.)   CivU  jurisdiction   were  toe  follow- 
ing:— 
(1.)  Wittenagemot,  —  which    was    the 

Court  of  Appeal : 
(2.)  Council  of  Wittenagemot,  —  being 
the  prototype  of  the  Privy 
Council; 
(3.)  Bhire-gemot,  t.0..  County  Court, 
called  also  Sheriff's  Toum,  and 
being  the  Court  of  first  instance 
for  general  civil  cases ; 

being    the     two 

(4.)  Hundred  Court ;       Courts  for  cases 

and  of  smaller  and 

(5.)  Ty  thing  Court ;        merely  local  im- 

l    portanoe. 
And  the  Courts  of  Justice  of  those  times, 
which  possessed  (B.)  Criminal  jurisdiction 
were  the  following : — 
(1.)  Wittenagemot ; 
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(2.)  Shire-gemot,    i.e..    County    Court, 

called  also  Sheriff's  Leet ; 
(3.)  Hundred  Oiurt;  and 
(4.)  Tything  Court : 
being  the  Courts  of  these  several  names 
enumerated  above  as  having  civil  juris- 
diction. 

In  Anglo-Norman  times,  the  above-men- 
tioned Cyourts,  called  respectively  County 
Court,  Hundred  Court,  and  Tytiiing  Court, 
remained ;  but  in  addition  to  them,  a  new 
Court  was  introduced,  being  the  Court 
called  the  Aula  Regie,  or  Curia  Regie,  attd 
which  supplied  the  place  of  the  Anglo- 
Saxon  Wittenagemot,  being,  in  fact,  in 
those  early  times  iuterohnngeable  with  the 
House  of  Lords,  which  thereupon  became 
the  supreme  Appellate  Court,  and  had  in 
those  times  and  for  centuries  afterwords  an 
original  jurisdiction  also.   ^ 

From  this  Aula  Regie  have  been  suc- 
cessively developed,  in  addition  to, — 
(1.)  The  House  of  Lords,— the  following 

Courts,  namely, 
(2.)  The  Judicial  Committee  of  the  Privy 
Council,  which,  however,  has  not 
even  yet  been  permanently  severed 
from  the  AuUjl  Regis^  but  remains 
a  committee  still ; 
(3.)  The  Court  of  Exchequer, — the  sepa* 
mtion  of  which  from  the  Au!a 
Regi$  is  commonly  assigned  to  the 
reign  of  Richard  I.,  when  the  pur- 
poses of  the  king's  revenue,  for 
which  exclusively  it  was  set  apart, 
necessitated  its  more  permanent 
oonstitution  as  a  Court ; 
(4.).  The  Court  of  Common  Pleas, — the 
separation  of  which  from  the  Aula 
Regie  is  commonly  assigned  to  a 
dftte  anterior  to  the  date  of  Ifagna 
Charta  (1215)  at  which  latter  &te 
the  Court  was  fixed  at  West- 
minster, and  received  as  the  sub- 
ject matters  of  its  jurisdiction  all 
civil  causes  between  subject  and 
subject,  and  in  which  the  king 
had  no  interest ;  and  inasmuch  as 
such  matters  related  in  early  times 
almost  exclusively  to  real  pro- 
perty questions,  so  it  happened 
that,  until  the  recent  changes,  the 
Court  of  Common  Pleas  was  pri- 
marily and  properly  concerned 
with  freehold  issues  only ; 
(5.)  The  Court  of  Queen's  Bench,— which 
was  the  then  residuum  of  the  Aula 
Regie  after  the  severance  there- 
from of  the  Courts  of  Exchequer 
and  Common  Pleas.  The  separa- 
tion of  the  Court  of  Queen's 
Bench  from  the  Aula  Regie  and 
its  constitution  into  a  separate 
isolated  Court  is  commonly  as- 
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edgned  to  the  reign  of  Edward  I., 
that  reign  having  been  the  epoch 
at  which  the  Common  Law  Pro- 
cedure^  as   it   existed  prior   to 
1852-60,  was  established  in  its 
principal  features ; 
(6.)  The  Court  of  Chancery,  which  was 
the  then  residuum  of  the  Aula 
Regis  after  the  Queen's  Bench 
had  been  isolated  from  it.    This 
Court  acquired  consistency  as  a 
Court  in  the  reign  of  Edward  III, 
under  an  ordinance  22  Edw.  3, 
which  directed  the  Lord  Chan- 
cellor to  intjuire  of  matters   of 
^*  grace,"  and  the  Court  was  fur- 
nished in  the  succeeding  reign 
(Richard  IL)  with  its  chief  wea- 
pon, namely,  the  subposna,  which 
was  invented  in  that  reign  by 
Bishop  Waltham,  of  Salisbury; 
and,  in  spite  of  strenuous  opposi- 
tion, the  Chancery  procedure  by 
biU  and  subposna,  as  it  existed 
until  the  year  1852,  was  fully 
established  in  the  reign  of  Edward 
IV.; 
(7.)  The  Court  of  Excheauer  Chamber. 
This  Court  was  estaolished  by  the 
Stat  81  Edw.  3,  st  1,  o.  12. 
(8.)  The  Star  Chamber.    This  was  the 
residuum  of  the  Aula  Begie  re- 
maining after  the  isolation  of  the 
Court  of  Chancery ;  and  inasmuch 
as  the  Courts  already  established 
did  not  appropriate  all  matters  of 
jurisdiction,  and  inasmuch  as  in 
particular  the  Court  of  Chancery 
never  possessed  any  jurisdiction 
in  criminal  matters,  no  the  Court 
of  Star  Chamber  of  those  times 
had  a  jurisdiction  partly  civil  but 
principally  criminal,  being  sup- 
plementary to  the  other  Courts, 
and  interposing  where  those  Courts 
were  from  any  cause,  whether  from 
want  of  jurisdiction  or  from  ob- 
structions to  their  jurisdiction,  in- 
capable of  doing  justice   or  of 
giving  redress ; 
(9.)  The  Court  of  Admiralty,\being  the 
(10.)  The  Court-Martial,  /Courts 

which  were  latterly  developed  re- 
spectively out  of  the  jurisdiction  of 
the    Constable   (over    maritime 
oaoses),  and  of  the  Earl  Marshal 
(over  militaiy  causes). 
In  addition  to  the  Courts  before  enume- 
rated, there  are  two  other  jurisdictions, 
namely : 
(11.)  Judges  of  Assize  and  Gaol  Deli- 
very, being  the  descendants  of  the 
Justices  Itinerant  or  Justices  in 
Eyre,  who  were  appointed  for  the 
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first  time  in  the  year  1 176,  by  an 
Act  of  the  Parliament  held  at 
Northampton  in  that  year ;  and 
(12.)  The  Courts  Ecclesiastical,  which 
(it  is  uncertain  whether   they) 
emanated  from  the  roy^  person  as 
supreme  head  of  the  Church,  or 
from  the  person  of  the  Church 
itself,  or  or  the  Pope,  the  repre- 
sentative and  vice-gerent  of  the 
Church  of  Christ  on  earth.    At 
any  rate,  they  did  not  emanate 
from  the  Atua  ttegi8\  although 
subsequently  to  the  Reformation 
of  Religion  in  the  reign  of  Henry 
YIlL,   when    that  monarch  as- 
sumed to  be,  and  was  recognized 
at  law  as  being,  supreme  head  of 
the  Church  of  England,  the  Courts 
Ecclesiastical  clearly  derived  their 
efficacy,  like  all  other  Courts  and 
institutions,  &om  his  royal  person, 
as  the  source  of  law  and  justice. 
The  Courts  Ecclesiastical  were  of 
many  orders  and  varieties ;  but  at 
the  present  day  they  are  princi- 
pally the  Consistory  Courts  of  the 
Dishop  of  each  diocese,  and  the 
Court  of  Arches. 
By  the  Judicaturo  Act,  1878  (36  &  37 
Vict.  o.  66),  which  took  effect  on  the  1st 
of  November,  1875,  it  is  provided  with  re- 
ference to  the  Superior  Courts  of  Justice 
that  the  numbers  of  such  Courts  and  their 
gradations  shall  be  as  represented  in  the 
following  statement,  that  is  to  say, — 

(1.)  The  Act  (as  amended  by  the  Acts 
of  1875, 1877,)  unites  and  consolidates  into 
one  Supreme  Court  of  Judicature  in  Eng- 
land the  foUowing  Courts,  viz.  (s.  3) ; 
(a.)  High  Court  of  Chancery, 
(5.)  Court  of  Queen's  Bench, 
(e.)  Court  of  (jommon  Pleas, 
((2.)  Court  of  Exchequer, 
(e.)  High  Coort  of  Admiralty, 
(/.)  Court  of  Probate,  and 
(^.)  Court  of  Divorce  and  Matrimonial 

Causes. 
(2.)  It  subdivides  the  said  Supremo  Court 
into  two  permanent  divisions,  to  be  called 
respectively  (s.  4), 
(a.)  Her  Majesty's  High  Ck>urt  of  Jus- 
tice, and 
Q>.)  Her  Majesty's  Court  of  Appeal. 
The  former  of  these  two  subdivisions  has 
original  and  some  appellate  jurisdiction, 
and  the  latter  of  them  appellate  and  some 
original  jurisdiction. 

(3.)  It  constitutes  as  members  of  the 
High  Court  of  Justice  the  following  per- 
sons, namely  (s.  5) :  < 
(a.)  The  Lord  Chancellor, 
(6.)  The  Lord  Chief  Justice  of  England, 
(e.)  The  Master  of  the  Rolls, 
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(d.)  The  Lord  Chief  Justice  of  the  Com- 
mon Pleas, 
(6.)  The  Lord  Chief  Baron  of  the  Ex- 
chequer, 
(/.)  The  Vice-chancellors  of  the  High 
Court  of  Chancery,  and  (under 
the  Judicature  Act,   1877),  the 
Additional  Judge  in  Chancery, 
{g.)  The  Judge  of  the  Court  of  Probate 
and  of  the  Court  for  Divorce  and 
Matrimonial  Causes, 
(/i.)  The  Puisne  Judges  of  the  Court  of 

Queen's  Bench, 
(f .)  The  Puisne  Judges  of  the  Court  of 

Common  Pleas, 
(j.)  The  Junior  Baruns  of  tlie  Court  of 

Exchequer,  and 
(Jc)  The  Judge  of  the  High  Court  of 
Admindty, 
making  the  Lord  Chancellor,  and  in  his 
absence  the  Lord  Chief  Justice  of  England, 
president  of  the  said  Court. 

(4.)  It  appoints  as  ^dges  of  the  Court 
of  Appeal  tne  following  persons,  namely 
(8.  G) : 
(a.)  The  Lord  Chancellor, 
(b.)  The  Lord  Chief  Justice  of  England, 
(c.)  The  Master  of  the  Rolls, 
((2.)  The  Lord  Chief  Justice  of  the  Com- 
mon Pleas,  and 
(0.)  The  Lord  Chief  Baron  of  the  Ex- 
chequer ; 
which  five  persons  are  to  be  the  five  ex 
ofjicio  judges  of  the  said  Court ;  also, 
(/.)  The  Lords  Justices  of  Appeal  (six 
in  number). 
The  Lord  Chancellor  is  president  of  the 
Court  of  Appeal. 

(5.)  It  enables  any  judge  of  the  Supreme 
Court  (other  than  the  Lord  Chancellor)  to 
resign  his  office  therein  by  writing  under 
his  hand  addres&ed  to  the  Lord  Chancellor ; 
and  provides  that  the  appointment  of  any 
judge  of  the  High  Court  of  Justice  to  m 
a  judge  of  the  (S)urt  of  Appeal  shall  ipw 
facto  vacate  the  former  office  (s.  7). 

(6.)  It  makes  eligible  for  the  office  of 
judge  of  the  High  CJourt  of  Justice  (s.  8), — 
(a.)  Any  barrister  of  not  less  than  ten 
years'  standing;   also,  it  makes 
eligible  for  the  office  of  judge  of 
the  Court  of  Appeal. — 
(&.)  Any  person  having  the  qualifica- 
tions to  be  appointed  a  Lord  Jus- 
tice of  Appeal  in  Chancery  as  that 
office  existed  and  was  qualified  for 
at  the  date  of  passing  of  Act ;  and 
(c.)  Any  judge  of  the  High  Court  of 

Justice  of  one  vear's  standing. 
And  after  providing  for  the  tenure  of  the 
office  of  a  juoge  of  the  said  Supreme  Court, 
and  rendering  every  such  judge  incapable 
of  sitting  in  the  House  of  Commons,  and 
prescribing  the  oaths  to  be  taken  by  every 
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such  judge  when  he  enters  on  the  execu- 
tion of  his  office  (s.  9) : 

And  after  providing  for  the  precedence 
of  judges  (s.  10),  and  for  the  non-judicial 
extraordiuary  duties  of  any  judges  (s.  12), 
and  for  the  rights  and  obligations  of  exist- 
ing judges  (s.  11),  and  for  the  salaries  of 
future  judK:es  (s.  13),  and  for  the  retiring 
pensions  of  future  judges  (s.  14),  and  for 
the  mode  of  payment  of  the  salaries  and 
pensions  of  judges  (s.  15),  it  goes  on  to 
make  further  provision  as  follows,  that  is  to 
Bay,— 

(7.)  It  constitutes  the  Hl^h  Court  of 

Justice  a  Superior  Court  of  Kecord,  and 

vests  in    it   the   following  jurisdictions, 

namely  (ss.  16,  17) : 

(a.)  The  High  Court  of  Chancery, — all 

the  jurisdiction  thereof,  as  well  in 

its  Common  Law  as  in  its  Equity 

side,  and  including  therein  the 

ordinary    and   also   the   special 

jurisdiction  of  the  Master  of  the 

Uolls,  other  than  and  except  the 

following  jurisdictions,  that  is  to 

(flo,)  The  appellate  jurisdiction  of  the 
Court  of  Appeal  in  Chancery, 
or  of  the  same  Court  sitting  as 
a  Court  of  Appeal  in  Bank- 
ruptcy; 
(fib.)  The  jurisdiction  of  the  Court  of 
Appeal  in    Chancery  of  the 
county  palatine  of  Lancaster ; 
(re.)  The  jurisdiction,  whether  of  the 
Lord   Chancellor   or   of  the 
Lords  Justices,  over  idiots,  lu- 
natics, and  persons  of  unsound 
mind; 
{dd,)  The  jurisdiction  of  the    Lord 
Chancellor  in  the  matter  of 
letters  patent  and  in  the  mat- 
ter of  commissions  or  other 
writings  under  the  Great  Seal ; 
(e0.)  The  jurisdiction  of  the   Lord 
Chancellor  over  colleges  and 
charities;  and 
(//.)  The  jurisdiction  of  the  Blaster  of 
the  Rolls  over  records  in  Eng- 
land. 
(b,)  The  Court  of  Queen's  Bench,— all 

the  jurisdiction  thereof; 
(e.)  The  Court  of   Common  Pleas   at 
Westminster,— «11  the  jurisdiction 
thereof; 
(d.)  The  Court  of  Exchequer, — all  the 

jurisdiction  thereof: 
(e.)  The  High  Court  of  Admiralty, -all 

the  jurisdiction  thereof; 
(/.)  The    Court    of   Probate, -all  tlie 

jurisdiotion  thereof; 
{g.)  The  Court  for  Divorce  and  Matri- 
monial Causes, — all  the  jurisdic- 
tion thereof; 
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(hS)  The  London  Court  of  Bankraptcyf 

(repealed  by  Judicature  Act,  1 875) ; 

(i.)  The  Court  of  Common  Pleas,    at 

Lancaster, — all   the  jurisdiction 

thereof; 

( j.)  The  Court  of  Pleas  at  Durham,— 

all  the  jurisdiction  thereof;  and 
(Ji,)  The  Courts  created  by  Commissioners 
of  Assize,  Oyer  and  Terminer, 
and  Gktol  Delivery, — all  the  juris- 
dictions thereof; 
including  in  such  jurisdictions  the  respec- 
tive jurisrlictions  exercised  by  all  or  any 
one  or   more  of  the  judges  of  the  said 
Courts  respectively,   whether   sitting   in 
Court,  or  in  chambers,  or  elsewhere,  and 
all  powers  ministerial  and  other  of  such 
respective  Courts  and  of  their  or  any  of 
their  said  respective  judges,  and  all  duties 
and    authorities    incident    to   the    same 
jurisdictions,  or  any  part  thereof  respec- 
tively. 

(8.)  It  constitutes  the  Court  of  Appeal 
a  Superior  Court  of  Record,  and  vests  in 
it  the  following  jurisdictions  and  powers, 
namely  (s.  18): — 
(a.)  The  appellate  jurisdiction  (with  the 
powers  inciaent  thereto)  of  the 
lx)rd  Chancellor  and  of  the  Court 
of  Appeal  in  Chancery,  and  of 
the  same  Court  sitting  as  a  Court 
of  Appeal  in  Bankruptcy ; 
(6.)  The  jurisdiction  (with  the  powers 
incident  thereto)  of  the  0)urt  of 
Appeal  in  Chancery  of  the  County 
Palatine  of  Lancaster,  and  of  the 
Chancellor   of   the    Duchy  and 
County    Palatine    of   Lancaster 
when  sitting  alone  or  apart  from 
the  Lords  Justices  of  Appeal  in 
Chancery  as  a  judge  of  re-hearing 
or  appeal  from  decrees  or  orders 
of  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster ; 
(c.)  The  jurisdiction  (with  the  powers 
incident  thereto),  of  the  Court  of 
the  Lord  Warden  of  the  Stanna- 
ries and  his  assessors,  and  of  the 
Lord  Warden  in  his  capacity  of 
iudge; 
(</.)  The  jurisdiction  (with  the  powers 
incident  thereto)  of  the  Court  of 
Excheauer  Chamber ;  and  (s.  19), 
(e.)  An  appellate  jurisdiction  in  respect 
of  all  judgments  and  orders  of 
the  High  Court  of  Justice  or  of 
any  judges  or  judge  thereof  with 
■uch  powers  incident  thereto  as 
are  neceraary  for  the  exercise  of 
the  same  jurisdiction,  and  as  are 
before  given  to  the  High  Court  of 
Justice. 
(9.)  It  abrogates  the  several  jurisdic- 
tions which  in  the  Act  are  mentioned  to 
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be  transferred  to  the  High  Court  of  Justice 
and  the.  Court  of  Appeal  respectively,  sub- 
ject to  the  following  provisions  as  to  the 
existing  business  of  the  said  several  juris- 
dictions on  the  2nd  of  November,  1874, 
now  extended  to  the  Ist   of  November, 
1875,  namely  (s.  22)  :— 
(a.)  As  to  causes,   matters,  &&,  fully 
heard,  but  being  as  to  the  judg- 
ments therein  imperfect  in  any 
respect, — 
The  judgments    in    all   such 
causes,  matters,  &c,  are  to 
be    perfected    by    the    said 
several  jurisdictions  respec- 
tively; and 
(6.)  As  to  causes  matters,   &c.,'  fully 
heard,  and  being  as  to  the  judg- 
ments therein  perfect  in  every 
respect, — 
The  judgments   in    all    such 
causes,  matters,  &c.,  may  be 
executed,  amended,  or  dis- 
charged by  the  High  Court 
of  Justice  or  Court  of  Appeal 
an  the  case  may  be ;  also, 
(0.)  As  to  causes,  matters,  &o.,  pend- 
ing:— 
(1.)  All  proceedings  in  error  or  on 
appeal  therein,  and    also   all 
proceedings  before  the  Court  of 
Appeal  in  Chancery  are  to  be 
onntitiued  and  concluded  in  the 
Court  of  Appeal; 
(2.)  All  proceedings  other  than  those 
above  mentioned  are  to  be  con- 
tinued and  concluded   in  the 
High  Court  of  Justice;   and 
for  these  purposes  the  Court  of 
Appeal  and  the  High  Court  of 
Justice  respectively  are  to  have 
the  same  jurisdiction  in  respect 
of  all   such    pending   causes, 
matters,  &o.,  as  if  the   same 
had  been   commenced  in   the 
two  last-mentioned  Courts  re- 
spectively, and  may  direct  the 
continuanoe  and  conclusion  of 
the  same  either  according  to 
the  old  mode  of  procedure  or 
according  to  the  new  mode  of 

S  procedure. 

10.)  It  defines  that  the  new  procedure 
practice  shall  be  regelated  by  the 
Judicature  Acts  and  by  certain  rules  and 
orders  of  Court  made  pursuant  thereto,  and 
in  the  absence  of  such  regulation  upon  any 
special  point,  shall  be  as  nearly  as  may  be 
the  same  as  the  old  procedure  and  practice 
(s.  23.) 

(IL)  It  constitutes  Divisional  Courts  of 
the  High  Court,  being  any  two  or  more 
judges  of  that  Court  sitting  together;  and 
it  assigns  to  such  Divisional  Courts  various 
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special  jurifldiotionB,   chiefly  the   follow- 
ing:— 
(1.)  All  appeals  (from  Pettj  or  Qaarter 
SeuiODB)  from  a  County  Court,  or 
from  any  other    inferior    Court, 
which,     before    the    Judicature 
Acts,  1879-5,  lay  to  the  Superior 
Courts  of  Law  or  Equity  (Judica- 
ture   Act,    1875,    B.   45;    Order 
LYU  a.,  1) ; 
(2.)  Cases,  or  points  in  cases,  reserred 
at  trials  for  the  consideration  of 
the  Divisional  Court,  and  cases  or 
points  in  cases  directed  at  trials 
to  be  argued   before   the  Diyi- 
sional    Court    (Judicature    Act, 
1873,  s.  46); 
■    (3.)  Applications  for  new  trials,  from  a 
trial  before  a  judge  with  a  jury 
(Order  xxxix.,  1 ;  Order  lyii  a.,  1, 
December,  1876) ;  and  also  appli- 
cations for  new  trials  from  a  trial 
in  the  County  Court,  even  with- 
out a  jury  (London  v.  Roffey,  3 
Q.  B.  Diy.  6 ;  Davi$  y.  Godbehere^ 
W.  N.  1879,  p.  62)  : 
(4.)  Applications   for  orders   charging 
stock  or  shares  (Older  xltl,  1) ; 
and 
(5.)  The  following  clvD  (besides  certain 
election  and  criminal)   proceed- 
ings, viz.  ;— 
(a.)  Proceedings  directed  by  Act  of 
Parliament  to  be  taken  before 
the  Court,  when  the  Court's 
decision  is  final ; 
(b.)  Cases  stated  by  the  Railway  Com- 
missioners ; 
(e.)  Special  cases,  by  agreement  of  all 

parties:  and 
(d.)  Appeals  from  the  Common  Law 
Chambers  to  the  Court  (Order 
LYU  a.,  1). 

OOXntTB  07  FBOrOIPALITT  OF  WALES. 
A  species  of  private  Courts  of  a  limited 
though  extensive  jurisdiction ;  which,  upon 
the  thorough  reduction  of  that  principa- 
lity and  tiie  settling  of  its  polity  in  the 
reign  of  Henry  YIII.,  were  erected  all  over 
the  country.  These  Courts,  however,  have 
been  abolished  by  1  Will.  4,  c.  70 ;  the 
principality  being  now  divided  into  two 
oircuito,  which  the  judges  visit  in  the 
same  manner  as  they  do  the  circuits  in 
England,  for  the  purpose  of  disposing  of 
those  causes  which  are  ready  for  trial. 

C0UBT8  OF  TflE  UHIVEBSinSS.  The 

Chancellor's  Courts  in  the  two  universities 
of  England  used  to  enjoy  the  sole  juris- 
diction, in  exclusion  of  the  Sling's  Courts, 
over  all  civil  actions  and  suits  whatsoever, 
when  a  scholar  or  privileged  person  was 
one  of  the  parties,  excepting  in  matters 
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where  a  right  offreehold  was  concerned. 
These  privileges  were  granted  in  order 
that  the  students  might  not  be  distracted 
from  their  studies  by  legal  process  from 
distant  Courts.  And  these  University 
Courts  were  at  liberty,  at  their  discretion, 
to  try  and  determine  either  according  to 
the  Common  Law  of  the  land,  or  according 
to  their  own  local  customs.  These  privi- 
leges are  still  in  part  exercised  at  Oxford, 
but  by  a  recent  private  statute  have  been 
taken  away  from  Cambridge.  In  pursuance 
of  the  stats.  17  &  18  Vict.  c.  45,  and  25  & 
26  Vict.  c.  26,  s.  12,  the  procedure  is  as 
in  the  County  Courts;  and  the  rules  of 
the  Statute  Law  of  England  have  taken 
the  place  of  the  rules  of  the  Civil  Law. 

COVBTS    AT    WSSTIOHSTEB.      The 

superior  Courts,  both  of  Law  and  Equity, 
were  for  centuries  fixed  at  Westminster, 
an  ancient  palace  of  the  monarchs  of  this 
country.  Formerly  all  the  superior  Courts 
were  held  before  the  king's  capital  jus- 
ticiary of  England,  in  the  Atda  RegU,  or 
such  of  his   palaces  wherein   his   rovul 

Eerson  resided,  and  removed  with  his 
ousehold  from  one  end  of  the  kingdom 
to  another.  This  was  found  to  occasion 
great  inconvenience  to  the  suitors,  to  re- 
medy which  it  was  made  an  article  of  the 
great  charter  of  liberties  both  of  King  John 
and  Eling  Henry  III.,  that  **  common  pleas 
should  no  longer  follow  the  King's  Court, 
but  be  held  in  some  certain  place,"  in  con- 
sequence of  which  they  have  ever  since 
been  held  (a  few  necessary  removals  in 
times  of  the  plague  excepted)  in  the 
pAlaoe  of  Westminster  only.  The  Courts  of 
Equity  also  sit  at  Westminster  nominally 
during  term  time,  although  actually  only 
during  the  first  day  of  term,  for  they  gene- 
rally sit  in  Courts  provided  for  the  purpose 
in,  or  in  the  neignbourhood  of,  Lincoln's 
Inn. 

COVSHANT.    Is  a  mere  agreement  or 
promise  under  seal,  and  may  be  either  to 

Say  a  liquidated  sum  of  money  or  unliqui- 
ated  damages,  or  to  do,  or  abstain  from 
doing,  any  particular  act. 

Covenants  are  of  various  kinds,  the 
principal  of  which  are  the  following : — 

(1.)  Express  and  Implied  Covenants^ — 
the  former  being  in  so  many  words,  the 
latter  arising  by  inference  from  the  use  of 
other  words,  eg,,  **  demise,"  which  implies 
a  covenant  for  quiet  enjoyment,  **  grant, 
bargain,  and  selv'  which,  as  regards  lands 
in  the  East  and  North  Hidings  of  York- 
shire, imply  covenants  for  title ; 

(2.)  General  and  Specific  Covenants, — 
the  former  relating  to  land  generally  and 
placing  the  covenantee  in  the  position  of  a 
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specialty  creditor  only,  the  latter  relating 
to  particular  lands  and  giving;  the  cove- 
nantee a  lien  thereon : 

(3.)  Inherent  and  Collateral  CobenanU, — 
the  former  affecting  the  partionlHr  property 
immediately,  the  latter  affecting  some 
property  collateral  thereto; 

(4.)  Joint  and  Several  Covenanti, — ^the 
former  binding  both  or  all  the  covenantors 
together,  the  latter  binding  each  of  them 
separately.  A  covenant  may  be  both  joint 
and  several  at  the  same  time,  as  regards 
the  covenantors ;  but  as  regards  the  cove- 
nantees, they  cannot  be  joint  and  several 
for  one  and  the  same  cause  (5  Rep.  19  a), 
but  must  be  either  joint  or  several  only. 
Covenants  are  usually  joint  or  several 
according  as  the  interests  of  the  cove- 
nantees are  such ;  but  the  words  of  the 
covenant,  where  they  are  unambiguous, 
will  decide:  although  where  they  are 
ambiguous,  the  nature  of  the  interests  as 
being  joint  or  several  is  left  to  decide. 
(Sradbume  v.  Batfidd,  14  M.  k  W.  559). 

(5.)  Real  and  Personal  Covenants. — 
These  covenants  being  also  sometimes 
called  respectively  covenants  which  run 
with  the  land  and  covenants  which  lie 
against  the  personalty.  The  former, 
whether  beneficial  or  burdensome,  attach 
to  the  successive  owners  of  the  property  in 
virtue  of  their  being  such  ;  but  both 
varieties  of  covenant,  t.0.,  as  well  the  real  as 
the  personal,  form  the  basis  of  an  action  for 
damages  against  the  covenantor  himself,  or, 
if  he  is  d^ui,  against  his  executors  or  ad- 
ministrators, and  even  against  his  heir,  if 
the  heir  is  specially  named  in  the  covenant 
If  the  covenant  does  not  concern  the  land 
itself,  but  only  a  particular  mode  of  occu- 
pying or  usine  the  same,  it  does  not  run 
with  the  land,  and  the  assignee  of  the 
lease  (not  being  expressly  named  in  the 
covenant)  cannot  sue  the  lessor  upon  it 
(Thomas  v.  Hayward,  L.  R.  4  Ex.  311); 
but  if  the  assignee  have  notice  of  such  a 
covenant,  he  will  be  bound  thereby  in 
equity  (CaU  v.  Tourle,  L.  B.  4  Gh.  App. 
654 ;  Renals  v.  CotolisfiaWj  9  Gh.  Div.  125 ; 
and  distinguish  Master  v.  Hansard,  4  Gh. 
Div.  718). 

The  benefit  of  real  covenants  passes  to 
the  heirs  of  the  covenantee,  although  en- 
tered into  with  him  and  his  executors  and 
administratora  only;  also,  the  benefit  of 
such  covenants  entered  into  with  the 
covenantee,  his  heirs  and  assigns,  or  even 
with  the  covenantee  and  his  heirs  only, 
passes  to  all  persons  taking  the  estate  of 
the  covenantee,  or  any  estate  derived  out  of 
such  estate.  Hence,  when  covenants  are 
entered  into  with  the  releasee  to  uses  and 
his  heirs  and  assigns,  or  with  him  and  his 
heirs  only,  they  run  with  the  land  for  the 
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benefit  of  all  the  eeduis  otM  use  whose 
estates  are  derived  out  of  the  momentary 
seisin  of  such  releasee,  whether  such  ces- 
tuis  que  use  are  or  are  not  parties  to  the 
conveyance,  and  whether  they  claim  im- 
mediately under  it  or  by  virtue  of  an  ap- 
pointment made  under  a  power  contained 
m  that  conveyance.  But  when  the  cove- 
nants are  made  with  the  cestui  qus  use 
and  his  heirs  and  assigns,  or  with  him  and 
his  heirs  only,  although  liiey  run  with  the 
land  for  the  benefit  of  any  person  who 
claims  as  alienee  of  his  estate,  yet  they  do 
not  run  with  the  land  for  the  benefit  of  an 
APPOiKTEB  of  the  eetiui  que  tiae,  the  reason 
being  that  such  appointee,  although  the 
alienee  of  the  eetiui  que  use,  is  not  the 
alienee  of  his  estate,  but  of  a  new  estate ' 
which  is  substituted  for  it,  and  which 
takes  effect,  not  out  of  the  seisin  of  the 
cestui  que  use,  but  out  of  the  original  seisin 
of  the  releasee  to  uses.  Wherefore  it  is 
better,  when  the  releasee  to  uses  and  the 
purchaser  are  different  persons,  for  the 
covenants  to  be  made  with  the  releasee  to 
uses  and  not  with  the  cestui  que  use. 

Again  (6.),  Covenants^  Dependent  or  In" 
dependent  Thus,  if  A.  covenant  with  B. 
to  serve  him  for  a.  year,  and  B.  covenant 
with  A.  to  pay  him  £10,  the  covenants  are 
independent,  and  A.  may  maintain  an 
action  of  debt  or  covenant  against  B.  for 
the  money  before  any  service ;  on  the  other 
hand,  if  B.  had  in  the  case  before  men- 
tioned covenanted  to  pay  A.  £10  for  the 
service,  the  three  woros  in  italics  would 
have  made  the  second  covenant  dependent 
on  the  first,  and  the  service  becoming  in 
that  way  a  condition  precedent,  A.  could 
not  have  enforced  payment  of  the  money 
without  averring  and  proving  the  per- 
formance of  the  service.  By  the  G.  L.  P. 
Act,  1852,  s.  57,  such  averment  may  now 
be  genei-aL  Again,  where  A.  covenanted 
with  B.  to  marry  B.'s  daughter,  and  B. 
covenanted  with  A.  to  convey  an  estate  to 
A.  and  the  daughter  in  tail  special,  it  was 
held  that  the  covenants  were  independent, 
and  that  A.  might  many  another  woman 
and  yet  have  an  action  of  covenant  against 
B. ;  on  the  other  hand,  if  B.  had  covenanted 
with  A.  in  the  last-mentioned  case  to 
convey  the  estate  to  him  and  the  daughter 
for  the  cause  aforesaid,  the  words  in  italics 
would  have  made  the  second  covenant  de- 
pendent on  the  first,  and  A.  could  not  have 
had  his  action  of  covenant  against  B. 
without  having  first  married  the  daughter 
of  B.  See  1  Wms.  Saund.  (ed.  1871),  p. 
549. 

The  distinction  between  covenants  de- 
pendent and  covenants  independent,  to- 
gether with  itxe  practical  importance  of 
that  distinction,  being  apparent,  the  follow- 
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ing  are  the  roles  for  deciding  whether  Id 
any  given  case  a  covenant  is  dt-pendent  or 
iiKlependent : — 

(1.)  If  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  is  to  (or  may) 
happen  be/ore  the  thing  which  is  the  con- 
sideration for  the  money  or  other  act  is  to 
be  performed,  an  action  may  be  brought 
for  the  money  or  to  enforce  doing  the  other 
act,  before  tne  performance  of  the  consi- 
deration (Ughtreds  Casey  48  Edw.  S,  2,  3 ; 
Thorpe  y.  Thorpe,  12  Mod.  461).  But  it  is 
otherwise,  if  tlie  day  is  to  happen  after  the 
consideration.  (^Thorpe  v.  Thorpe,  2nd  n>BO- 
lution,  12  Mod.  462 ;  and  see  Pordage  y. 
CoU.  1  Wms.  Saund.  (ed.  1871),  p.  548.) 

(2.)  Whire  a  covenant  goes  only  to  part 
of  the  considerations  on  both  sides,  and  a 
breach  of  such  covenant  may  be  paid  for 
in  damages,  it  is  an  independent  covenant, 
and  an  action  may  be  maintained  for  a 
breach  of  the  covenant  on  the  part  of  the 
tlefendant,  without  any  averment  of  peifor- 
niance  in  the  declaration  ;  a  very  remark- 
able illustration  of  such  an  action  will  be 
found  in  Boon  v.  Eyre  (1  H.  Bi.  273,  n.  (a)). 
And  it  is  a  general  rule  of  law,  that  wliere 
the  consideration  has  been  executed  in 
part,  that  which  was  at  first  a  condition 
precedent,  becomes  for  the  purposes  of 
pleading  a  warranty  merely,  for  the  breach 
of  which  a  compensation  must  be  sought  in 
dan*  ages  {Bthn  v.  Burgeu,  3  B.  &  Sm.  751) ; 
unless  indeed  the  consideration  is  entire 
and  indivisible,  in  which  case  there  can  be 
no  partial  failure,  but  the  consideration  if 
it  fail  at  all  must  fail  altogether  {Chanier 
y.  LecM,  4  M.  &  W.  295 ;  5  M.  &  W.  698). 
But  it  is  otherwise  where  the  mutual  cove- 
nants go  to  the  whole  consideration  on  both 
sides;  for  in  that  case  they  are  mutual 
conditions  precedent,  and  performance 
must  be  averred  {8L  AJJban's  {DuJee)  v. 
Shore,  1  H.  Bl.  270). 

(3.)  Where  two  acts  are  to  be  done  at 
Ute  same  time,  neither  party  can  maintain 
an  action  against  the  other,  without  shew- 
ing performance  of,  or  an  offer  to  perform, 
his  part,  although  it  be  not  defined  which 
of  them  is  obliged  to  do  the  first  act ;  and 
this  third  rule  applies  more  especially  to  all 
ouses  of  sale  (Peetere  v.  Opie,  2  Wms. 
Saund.  (ed.  1871),  742). 
See  title  Oonoitionb. 

OOYEKAHT  TO  STAHD  8SI8XD:  See 
title  CoNyETANOEB,  sub-title  II.  A  1. 

OOYEKAHTS  FOB  TITLE.  The  usual 
covenants  for  title  in  the  case  of  freehold 
lands  are  five  in  number,  viz.  (1)  that  the 
grantor  is  seised  in  fee;  (2)  that  he  has 
good  right  to  convey ;  (3)  for  quiet  enjoy- 
ment; (4)  free  from  incumbrances;  and 


COVENAHTS  FOB  TJTLL—eontinued. 

(5)  for  fui  ther  assurance ;  and  in  the  case 
of  the  grantor  retaining  any  of  the  title 
deeds,  then  (6)  a  covenant  to  produce  such 
title  deeds.  A  vendor  gives  all  these 
covenants,  bat  limits  them  to  the  acts  and 
de&ults  of  himself  and  his  ancestors  (i.e., 
since  the  last,  purchase) ;  a  mortgagor  also 
gives  all  these  covenants,  but  absolutely 
and  without  any  such  qualification  or  limi- 
tation as  aforesaid.  A  trustee,  or  mort- 
gagee transferring  the  estate,  merely 
covenants  that  he  personally  has  not  in- 
cumbered. The  covenant  for  further 
assurance  does  not  extend  to  including  a 
covenant  to  produce,  which  latter  covenant 
should  therefore  be  expressly  added,  where 
it  is  wanted.  Eviction  would  be  a  breach 
of  the  covenant  for  seisin  in  fee  free  from 
incumbrances ;  and  for  such  a  breach  the 
damages  are  usually  much  more  consider- 
able than  for  mere  breach  of  the  covenant 
fur  quiet  enjoyment  {Child  v.  Stenning, 
11  Ch.  Div.  82).  The  covenants  for  title 
in  the  case  of  copyholds  are  subbtantially 
the  same.  The  covenants  for  title  in  the 
case  of  leaseholds  are  that  the  lease  is 
valid  and  subsisting,  and  not  become  void 
or  voidable. 

See  titles  EyicrioN;  Quikt  Enjot- 

HSMT. 

OOYXBTVBE :  See  title  Mabbied  Won sn. 

COYIV.    An  old  name  for  fraud. 
See  titles  Fbaud;  Fkaudulent  Con- 

YEYANGE. 

CBBDIBniTT  07  WITNESS.  All  ob- 
jections to  the  competency  of  witnesses  on 
the  ground  of  interest  having  now  (with 
immaterial  exceptions)  been  removed  (see 
title  CoMPETENOT  OF  WITNESSES),  the  objec- 
tion has  become  a  mere  circumstance  affect- 
ing, or  which  (it  may  be  suggested)  affects 
their  credibility,  t.e.,  their  trustworthiness 
as  narrators  of  the  circumstances  given  in 
evidence.  Besides  pecuniary  interest, 
other  grounds  for  questioning  the  credi- 
bility of  a  witness  are  relationship  (moral 
or  social),  anxiety  for  witness's  own  repu- 
tation, and  such  like. 

CBBDIT,  LETTEB8  07.  Are  instru- 
ments in  common  use  among  bankers  for 
the  transmission  of  money  either  within 
the  United  Kingdom,  or  to  the  colonies,  or 
to  foreign  countries.  They  are  not  nego- 
tiable as  cheques,  but  are  mere  authOTities 
from  the  banker  who  signs  them  to  the 
banker  [or  other  person]  to  whom  they  are 
addressed  upon  advice  to  honour  the  cuafta 
of  the  person  named  therein  upon  his  pro- 
ducing the  letters.  If  the  letters  of  credit 
are  stolen  or  lost,  the  banker  upon  whom 
they  are  drawn  is  liable  in  case  he  honours 
the  drafts  or  pays  the  amoants  upon  a 
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forged  indorsement.    The  16  &  17  Vict 
c.  59,  B.  19,  does  nut  apply  to  these  letters, 
as  it  floes  to  drafts. 
See  title  Cheques. 

CBEDIT0B8.  In  the  most  general  sense 
are  persons  entitled  to  any  money  or  equi- 
vident  for  money,  either  liquidated  or  un- 
liquidated; but  in  its  proper  sense,  are 
persons  entitled  to  money  onl v,  and  that  of 
a  liquidated  amount.  Their  rorm  of  action 
was  debt  (tee  title  Dbbt).  They  may  be 
either  sole  creditors  or  joint  creditf)r6;  and 
in  either  case,  either  secured  creditors  or 
unsecured  creditors;  and  they  may  be 
either  by  simple  contract,  or  by  specialty 
(e.gf.,  bond  or  covenant),  or  upon  a  judg- 
ment. And  in  the  case  of  partnersliips, 
they  may  be  either  juiut  creditors  (t.e., 
partner^ip  creditors)  or  separate  creditors 
(t.6.  claiming  against  any  individual  part- 
ner separately).  In  connection  with  com- 
panies, creditors  are  commonly  distin- 
guished from  contributories. 

j6^     titles      OOMTBIBUTOBIES ;       JuiKT 
OWNBBSHIP. 

CBXDITOB'S  DSXD:  £fee  titles  Ck)i[PO- 
siTioN  Deed  ;  Cbeditobs,  Tbuspts  fob. 

CBZDIT0B8,  FRAUDS  OH.  Such  frauds 
may  exist  either  at  tlie  Common  Law  or 
under  particular  statutes.  Twyne*B  Cau, 
3  Rep.  82  a.,  is  the  leading  case  on  Com- 
mon Law  frauds  on  creditors;  the  parti- 
cular statutes  relating  to  (and  in  some  in- 
stances creating)  frauds  on  creditors  are 
the  13  Eliz.  c  5,  the  Bills  of  Sale  Act, 
1878,  and  the  Bankruptcy  Act,  1869  {$ee 
title  FsArDULENT  Convetanoes).  There 
are  some  frauds  on  creditors  which  are  not 
iilwaytj  rclievable,  e.g^  in  the  case  of  mar- 
ried women  having  separate  property,  but 
restrained  from  anticipating  it,  and  in  the 
case  of  in&nts. 

See  titles  Sefabate  Estate  ;  Infants. 

CBEDITOBS,  TBUSTS  FOB.  Deeds  of 
trust  in  favour  of  creditors,  even  where 
they  contain  no  express  power  of  revo- 
cation, are  (unlike  other  deeds,  and  unlike 
even  voluntary  deeds)  revocable  by  the 
settlor  as  a  general  rule,  they  being  ar- 
rangements for  the  debtor's  own  conveni- 
ence merelv,  and  not  investing  Us  creditors 
with  the  character  of  cettuU  que  truetent 
{Oarrard  v.  Lord  Lauderdale^  3  Sim.  1). 
Made  one  day,  thev  may  be  unmade  the 
next,  on  a  happier  thought.  Nevertheless^ 
such  deeds  become  irrevocable  in  certain 
cases,  being  principally  two,  viz.  (a.)  Where 
the  creditors  or  some  of  them  are  parties 
to  the  deed  and  execute  it,  it  becomes  irre- 
vocable as  regards  the  executing  creditors 
{Markinmmy,  Stewart,  1  Sim.  (NJB.)  89) ; 
and  (6.)  Where  the  creditors  are  not  parties, 
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but  the  deed  is  communicated  to  them,  and 
after  such  communication  they,  in  reliance 
upon  the  deed,  have  materially  altered  tiieir 
positions  relatively  to  the  debtor,  e.g.y  by 
abandoning  some  action  which  they  had 
commenced  against  him  for  the  recovery  of 
their  debts  {AeUm  v.  Wood^aie^  2  My.  &  E. 
495);  but  mere  communication,  not  fol- 
lowed by  such  an  alteration  of  position, 
does  not  make  the  deed  irrevocable  (Biron 
V.  Mounts  24  Beav.  649).  A  creditor  to 
whom  tlie  deed  has  not  been  communi- 
cated has  no  equity  xmder  it  (Johns  v. 
Jamety  8  Cb.  Div.  744) ;  but  if  it  contain 
aU  the  debtor's  property,  he  may  make  him 
a  bankrupt  on  the  ground  of  it 
See  title  Bankbuftct. 

CBETIO.  *  In  Roman  Law,  was  the 
choice  made  by  a  Haerea,  to  lake  the 
estate ;  and  it  came  naturally  to  denote 
the  time  limited  for  the  heir  to  choose. 
Where  the  time  so  limited  ran  on,  whether 
the  heir  knew  or  did  not  know  that  he  was 
heir,  it  was  called  eontinua  or  ceriorum 
dierum ;  when  it  only  ran  after  he  knew  of 
the  fact  of  his  being  heir,  it  was  called 
vtUgariSf  because  that  was  the  commoner 
^ay. 

See  titles  Institctio  Haebedib  ;  Sub- 
stitutio  Haeredib. 

CBIEB.  An  officer  attached  to  the 
Courts  of  Common  Law,  whose  duty  it  was 
to  call  a  plaintiff  who  was  nonsuited  at  the 
trial  (tee  title  Callino  the  Plaintiff)  ; 
and  his  present  duties  are  to  call  the  iury, 
&o.  Usually  one  of  the  judge's  clerks 
acts  as  crier  of  the  Court  (15  ft  16  Vict 
c.  73,  s.  8 ;  Judicature  Act,  1873,  s.  79). 

CBIHE.  The_  distinction  between  a 
crime  and  a  tort,  or  civil  injury.  Is,  that  the 
former  is  a  breach  and  violation  uf  the 
pMie  rightt  and  duties  due  to  the  whole 
community,  considered  as  such,  in  its  social 
aggregate  capacity,  and  is  said  to  be  com- 
mitted against  the  king's  peace ;  whereas 
the  latter  is  merely  an  infringement  or 
privation  of  the  civil  rights  which  belong 
to  individuals  considers  merely  in  their 
individual  capacity. 

See  title  Cbhuhal  Law. 

CBIXEV  TAXJBI.  Was  fraudulently 
affixing  the  seal  of  the  Court  to  any  pur- 
ported legal  process,  6.^.,  signing  writs  or 
charters  with  the  king's  seal,  or  a  summons 
with  the  seal  of  the  county  court 

CBDHHAL  CASES  BESEBVED.    The 

Court  for  the  decision  of  points  of  law 
raised  upon  criminal  trials  and  reserved 
was  constituted  by  the  stat  11  ft  12  Vict, 
o.  78 ;  and  the  jurisdiction  vested  in  it  is 
now  exercised  by  the  judg^  of  the  High 
Court  of  Justice,  or  any  five  of  them  of 
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OBIXIVAL  CA8B8  JLESKRYEH—cantd. 
whom  the  Lord  Chief  Justice  of  England, 
tiie  Lord  Chief  Justice  'of  the  Common 
Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  or  one  of  them,  shall  form  port 
(Judicature  Act,  1873,  a.  47). 

CSDONAL  COKVERSATIOir.  This 
was  the  name  of  an  action  in  which  a  huSi* 
band  proceeded  for  damages  sustained  by 
lilm  in  bis  wife  by  the  act  of  an  adulterer 
of  her  body.  It  was  abolished  by  the  stat. 
20  &  21  Vict.  0.  85.  s.  59,  but  the  husband 
may  at  the  present  day  petition  the  Court 
of  Probate  for  damages  in  such  a  case, 
without  aaking  for  a  divorce  also. 
See  title  Divorce,  DaU  ages  fob. 

CSIMIKAL  nrPOSXATIOir.  This  is 
a  ipode  of  proceeding  available  in  cases  of 
alleged  libellous  public«tion,  and  in  some 
other  matters.  It  is  within  the  discretion 
of  the  Court  to  grunt  or  refuse  it  according 
to  the  circumstances  (^Anon.,  Loflfl.  323) ; 
and  the  Court  will  not  entertain  an  appli- 
cation for  it  on  light  or  trivial  grounds,  but 
will  leave  the  paity  to  his  reme<iy  (if  any) 
by  action  or  indictment  {Reg.  v.  Mead^  4 
Jur.  1014).  The  Attorney-General  or 
(•luring  the  vacancy  of  that  office)  the 
BolicitorrGenerftl  may,  however,  file  such 
an  information  ex  officio,  and  without  ap- 
plication to  the  Court  {Rex  v.  Plymouth 
{Mayor)y  4  Burr.  1087) ;  and  he  may  even 
stop  the  proceedings  upon  his  6rot  informa- 
tion, and  file  a  second  one  {Rez  v.  Stratum^ 
1  Lk)ng.  238).  To  an  information  for  a 
libel,  the  defendant  may,  under  6  &  7  Vict. 
o.  96,  8.  6,  plead  in  his  justification  the 
truth  of  the  matter  published,  and  that 
the  publication  thereof  was  for  the  public 
good. 

A  criminal  information  also  lies  against 
1^  magistrate  who  acts  from  corrupt  motives, 
or  who  ipiproperly  grants  or  refuses  an  ale- 
^cence;  but  the  magistrate  must  have 
potice  of  the  int0ntion  to  apply  for  the  in- 
tbrmation  against  him.  And  the  party 
applying  fur  i^n  information  must  in  all 
oases  cope  with  c}e&ii  handB. 

GBUQHAL  law.  (l.)  Thepenora  con- 
cerned in  the  commi^ion  of  a  crime  may 
be  concerned  in  it  either  as  Principals,  or 
as  Accessories,  or  as  Abettors. 

(2.)  The  varieties  of  crimes  are  innumer- 
able: they  are,  however,  distinguished 
generally  intt  three  classes,  viz.,  Treasons, 
Felonies,  and  Misdemeanors ;  but  the  dis- 
tinction between  treasons  and  felonies  is 
nearly  obsolete,  most  (if  not  all)  treasons 
beiog  now  prosecutable  as  felonies;  and 
the  distinction  between  felonies  and  mis- 
demeanors is  psirtly  obsolete,  and  is 
threatened  with  extinction  under  the 
Criminal    I^aw    Codification    Bill,    1880. 


CRIUHAL  'LLW—eontimi/ed. 

Particular  crimes  (snch  as  Arson,  Bigamy, 
Burglary,  lilurdcr,  &c.)  will  be  found  ex- 
plained under  eacb  particular  head. 

(3.)  The  mode  of  procedure  in  criminal 
cases  is  various,  being  cither  (1)  by  indict- 
ment, wiiich  is  the  regular  course  (see  title 
Indictment)  ;  or  (2)  by  summary  proceed- 
ings before  a  magitftrate(s6«  title  Summabt 
Convictions);  or  (3)  by  Criminal  Infor- 
mation {tee  title  Criminal  Inform  ation). 

(4.)  The  evidence  adduoeable  in  support 
of  and  against  the  charge,  Ls  in  general 
governed  by  the  same  btrict  rules  of  evi- 
clence  that  are  (or  ought  to  be)  applied  in 
civil  actions ;  but  there  are  the  following 
rules  of  evidence  exclusively  applicable  to 
criminal  matters,  that  is  to  say, — Estoppels 
against  the  accust-d  are  not  to  be  readily 
made ;  Presumptions  against  him  are  not 
to  be  lightly  raised,  but  if  there  is  any 
reasonable  hypothesis  or  materiiU  circum- 
stance tending  to  infirm  the  presumption, 
the  accused  is  to  have  the  benefit  of  the 
doubt;  the  onus  probandi  invariably  rests 
on  the  prosecutor ;  in  all  matters  of  pre- 
sumption and  circumstantial  evidence, 
there  can  be  no  conviction  without  proof  of 
the  corpus  delicti ;  evidence  of  motive  is 
receivable,  and  of  conduct  as  well  ante- 
cedent to  as  subsequent  to  the  alleged 
crime  committed. 

(5.)  Appeals  and  proceedings  in  the  na- 
ture thereof  in  criminal  cases  are  allowed 
or  not  aooording  to  the  following  distinc- 
tions,— 

(a.)  No  new  trial  can  be  granted  in 
oases  of  felony ;  but  with  respect  to  mis- 
demeanors, it  is  entirely  discretionary 
with  the  Court  whether  it  will  grant  or 
refuse  a  new  trial  {Rex  y.  Mawbey,  6 
T.  R.  638). 

(b.)  It  is  contrary  to  the  policy  of  the 
English  Law  that  there  should  be  an  ap- 
peal in  cases  of  felony  {Ex  parte  Eduliee 
Byramjee,  5  Moo.  P.  C.  C.  276) ;  neverthe- 
less the  Stat.  11  &  12  Vict.  c.  78,  enables 
the  judge  to  reserve  any  point  arising  on 
the  trial  for  the  consideration  of  tJie  C^urt 
for  Crown  Cases  Reserved,  which  is  estab- 
lished by  that  Act,  and  the  constitution  of 
which  is  not  materially  modified  by  tho 
Judicature  Acts,  1873-5 ;  but 

(c.)  After  judgment,  the  record,  may  be 
removed  by  writ  of  error,  in  any  case  where 
an  error,  either  of  law  or  of  fact,  appears 
on  the  record ;  this  writ  of  error  lies  from 
quarter  sessions  to  the  Queen's  Bench,  and 
from  the  Queen's  Bench  to  the  Court  of 
Appeal.  But,  semble^  in  a  case  of  misde- 
meanor (as  distinguished  from  felony)  the 
previous  fiat  of  the  Attorney-General  is 
requisite,  and  it  is  in  his  discretion  to 
grant  or  refuse  his  fiat  {Reg,  y.  Newton,  4 
El.  &  Bl.  869). 
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OBOOATE'8  0A8E :  See  title  Di  Injuria, 
Bkplication. 

CB088  ACnOV.  Where  A.  having 
brought  an  action  against  B.,  B.  brings 
an  action  against  A.  npon  the  same  subject- 
matter,  or  arising  out  of  the  same  transac- 
tion, this  second  action  is  called  a  erose 
action.  And  this  double  action  used  some- 
times to  be  necessary  to  insure  justice  to 
botli  parties ;  as  in  the  case  of  a  contract 
in  which  neither  of  the  contractors  was 
subjected  to  any  condition  precedent  to  his 
right  to  enforce  performance  by  the  other 
of  his  part,  but  the  promises  on  each  side 
were  independent  of  what  was  to  be  done 
upon  the  other.  In  such  a  case  tlie  non- 
performance of  the  plaintiff's  promises 
would  be  no  defence  to  an  action  for  the 
non-performance  of  the  defendant's,  whose 
sole  remedy,  therefore,  against  the  plain- 
tiff was  by  a  cross  action  (6  T.  R.  570 ; 
9  B.  &  G.  259).  However,  a  cross  action  is 
rendered  unnecessary  in  all  cases,  and  the 
party  may  now  by  means  of  a  counterclaim 
obtain  all  the  benefit  which  formerly  arose 
from  a  cross  action. 

See  title  Gountebolaim. 

CB088  BILL.  A  suit  in  Equity  used  to 
be  commenced  by  the  plaintiff  filing  his 
bill,  wherein  were  stated  all  circumstances 
which  gave  rise  to  the  complaint;  the 
defendant's  mode  of  defence  was  then  usu- 
ally by  ariBwer^  wherein  he  controverted 
the  facts  stated  in  the  bill,  or  some  of  them, 
&c.  But  when  he  was  unable  to  make  a 
complete  defence  to  the  plaintiff's  bill 
without  disclosing  some  facts  which  rested 
in  the  knowledge  of  the  plaintiff  himself, 
he  then  filed  what  was  called  a  cross  &f22, 
which  differed  in  no  respect  from  the  plain- 
tiff^s  original  bill,  excepting  that  the  occa- 
sion which  gave  rise  to  it  proceeded  from 
matter  already  in  litigation.  A  cross  bill 
was  in  many  cases  necessary  in  aid  of  a 
defence,  which  could  not  properly  be  raised 
by  answer  men  ly,  as  in  cases  of  alleged 
fraud.  However,  under  the  Judicature 
Acts,  1873-75,  no  defendant  need  now  file 
any  cross  bill  or  institute  any  cross  action 
(unless  the  Court  should  direct  him  to  do 
so),  but  may  raise  by  counter-claim  (and 
in  that  way  obtain  all  the  benefit  oQ  what 
would  formerly  have  required  a  cross  bill 
or  cross  action. 

See  title  Gountebcladc. 

CB088  DBXAHDS.  These  arise  where 
one  man  against  whom  a  demand  is  made 
by  another,  in  his  turn  makes  a  demand 
against  thst  other,  and  of  such  cross  de- 
mands a  eet-ojf  is  in  law  the  most  familiar 
instance,  a  set-off  being  a  statutory  right 
of  balancing  mutual  debts  between  the 
plaintiff  and  defendant  in  an  action. 
See  titles  Cuimtkbclaui  ;  Sbt-off. 


CB088  SZAIOHATIOH :  See  title  Exa- 
mination OF  Witnesses. 

0X088  BEMAIKDEB:    See   title    Bje- 

MAINDEB,  CB088. 

CB088BB  CHEQXnS8  :  See  title  Cheques. 

OBOWH  GOTOtT.  Is  the  Court  in  which 
the  Grown  or  criminal  business  of  the 
assizes  is  transacted. 

See  titles  Civil  Side  ;  Plea  Side. 

CBOWK  DBBT8.  These  are  debts  due 
to  the  Crown,  usually  from  persons  who 
are  or  were  accountants  to  the  Grown,  but 
also  on  record,  bond,  or  specialty,  generally 
to  the  Grown.  The  liability  of  lands  to 
Grown  debts  attached  to  the  lands  even  in 
the  hands  of  bond  fide  purchasers  for  value 
without  notice,  and  notwithstanding  the 

{mrchaser  had  no  means  of  notice.  But 
attoriy,  by  the  stats.  2  &  3  Vict,  a  11, 
s.  8,  and  22  &  23  Vict.  e.  35,  s.  22,  it  was 
enacted,  that  lands  should  nut  be  charge<i 
in  tho  hands  of  purchasers  with  Grown 
debts  unless  or  until  such  debts  were  dul}' 
registered  and  re-registered,  whether  or  not 
the  purchaser  had  notice  thereof.  And  now, 
by  the  stat.  28  &  29  Vict.  c.  104,  s.  4,  a 
writ  of  execution  in  respect  of  the  debt 
must  also  have  been  issued  and  registered, 
in  order  to  affect  a  purchaser,  in  addition 
to  the  registration  and  re-regidtratir>n  of 
the  debt  itself  under  the  former  Acts, 
whether  or  not  the  purchaser  have  notice 
of  the  debt. 

In  the  administration  of  the  estates  of 
deceased  persons.  Grown  debts  have  priority 
over  all  other  debts ;  and  in  the  case  of  an 
administration  in  bankruptoy,  Grown  debts 
have  the  like  priority,  the  Bankruptey  Act, 
1869,  or  the  Judicature  Acts,  1873-75, 
not  affecting  Crown  debts  with  that 
equality  of  payment  which  it  has  intro- 
duced m  the  case  of  all  other  debts  (Ex 
parte  Postmatter-General,  In  re  Bonham^ 
10  Ch.  Div.  595 ;  Attorney-General  v.  Con- 
stabU,  4  Exch.  Div.  152). 

CBOWK  LANDS:  See  tiUe  Civil  List, 
Settlement  of. 

CBOWK  LEA8B8.  Are  regulated  by 
the  General  Management  Act,  10  (>eo.  4, 
c  50,  and  as  regards  minends  by  the  Crown 
Lands  Acts,  1866  and  1873  (29  &  80  Vict, 
c.  62 ;  36  &  37  Vict  c.  36,— as  regards 
publie  Grown  lands).  The  Queen  is  like 
any  one  else  as  regards  her  private  estates 
(25  &  26  Vict.  c.  37). 

OBOWH  OFFICE.  An  office  of  the  0>urt 
of  Queen's  Bench,  the  master  of  which  is 
usually  called  Clerk  of  the  Crown,  and  in 
pleading  and  other  law  proceedings  is 
styled  **  coroner  and  attorney  of  our  Lady 
the  Queen.*'  In  this  office,  the  Attorney- 
General  and  Clerk  of  the  Grown  exhibit 
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CBXXWR  OYWIQE— continued, 
informatioDB  for  crimes  and  misdemeanours, 
the  former  ex  offUnOf  the  latter  commonly 
by  order  of  the  Court.  And  by  4  &  5  W. 
&  M.  c.  18,  the  master  of  the  Crown  Office 
may  file  criminal  informations,  with  leave 
of  the  Court,  upon  the  complaint  or  rela- 
tion of  a  private  subject  (1  Arch.  Pract.  9). 

CBOWK  PAFEB.  A  paper  containing 
the  list  of  criminal  cases  which  await  the 
hearing  or  decision  of  the  Court,  and  par- 
ticularly of  the  Court  of  Queen's  Bench ; 
and  it  then  includes  all  cases  arising  from 
informations  ^uo  vaarrantoj  criminal  infor- 
mations, crimmal  cases  brought  up  from 
inferior  Courts  by  writ  of  certiorari,  and 
cases  from  the  sessions  (Bagley's  Pr.  55^). 

OBOWK,  POWZB  OF  :  See  title  Pbebo- 

GATTVV. 

CBOWH,    FBESOBIFTIOH     A0AIK8T. 

Formerly,  no  time  ran  against  the  Crown, 
upon  the  maxim  NtUlum  Tempus  occurrit 
regi;  but  by  stat  9  Geo.  8,  o.  16,  the 
I^uUum  Tempus  principle  was  abolished, 
and  a  limit  of  sixty  years  introduced, 
which  is  exactly  five  times  the  lengUi  of 
the  prescription  that  runs  against  private 
individuals.  By  the  stats.  23  &  24  Vict, 
c.  53,  and  24  &  25  Vict.  c.  62,  the  Act  of 
9  Geo.  8,  c.  16,  was  extended  to  the  Duke 
of  Cornwall ;  and  the  stat.  7  &  8  Vict, 
c.  106,  88.  71-74,  already  in  part  applied  to 
him. 

CBOWH,    SUCCEBSIOH   TO:   See  tiUe 

SUOCBBSION  TO  CbOWN,  LaW  OF. 

CBUELTT:    See  titles   Ajuuals;    Di- 

YOBCB. 

u  u u&iH 0-8T00L.  An  engine  of  cor- 
rection for  common  scolds ;  in  the  Saxon 
language  it  is  said  to  signify  the  scolding- 
stool  ;  it  was  frequently  corrupted  into 
duckina-Biodi,  because  the  judgment  was, 
that  wnen  the  woman  was  placed  therein, 
she  should  be  plunged  in  the  water  for  her 
punishment.  It  was  also  variously  called 
a  trebucket,  tumbrel,  and  castigatory 
(3  Inst.  219). 

GUI  AHTS  DIYOBTIUX.  A  writ  which 
lay  for  a  woman,  when  a  widow  or  when 
divorced,  to  recover  her  estate,  which  her 
husband,  during  her  coverture  (cut  in  vita 
sua,  vel  cui  ante  divortium,  ipsa  contra- 
dicere  nan  potuit),  has  aliened  (Britton, 
c.  114,  /61.  204).  The  present  remedy 
would  be  an  ordmary  action. 

cm  IH  VITA :  See  title  Cm  ante  Di- 

TOBTIUM. 

CUIIIBXTIH  SUA  ABTB.  The  maxim 
cuilibet  in  sua  arte  periio  eredend%ym  est, 
meaning  that  one  wno  is  experienced  in 


CUILIBET  nr  SUA  ABTE — continued, 

any  art  or  science  should  be  believed  in, 
is  the  foundation  upon  which  the  evidence 
of  experts  (e.g ,  in  handwriting)  is  ad- 
uiittea  by  tht?  Courts  in  evidence. 
See  title  Experts,  Eyidbmce  of. 

CUILIBET  UCET  JUBI PBO  8E IHTBO- 
DUCTO  BENUHCIABE.  Any  one  may 
waive  or  renounce  the  benefit  of  a  principle 
or  rule  of  law  that  exists  only  for  his  protec- 
tion; e.g.,  an  ambassador  may  waive  hU 
extra-territoriality  or  exemption  from  the 
jurisdiction  of  the  local  courts,  a  witness 
rony  waive  his  privilege,  and  generally  a 
party  may  waive  any  relief  to  which  he  is 
entitled  when  successful  in  an  action,  e.g., 
his  right  to  costs  out  of  the  other  or  de- 
feated party. 

CUJU8  EST  DABE.  Whose  is  the  power 
to  give  (eujus  est  dare),  his  also  is  the 
power  to  annex  qualifications  or  conditions 
to  his  gift  (ejus  est  disponere),  provided  such 
conditions  or  qualifications  are  good  in 
law. 

CUJU8  EST  80LUX.  Whose  is  the  land 
(ctf/iM  est  solum),  his  is  also  up  to  the  firma- 
ment {ejus  est  tuque  ad  coelum)  and  down 
to  the  centre  of  the  earth  {et  usque  ad 
centrum  vel  inferos). 

See  title  Mines  and  Minerals. 

CULPA :  See  title  Dolus. 

CULPBIT.  Besides  its  popular  sense  of 
a  prisoner  accused  of  some  ci  imes,  it  used 
formerly  to  be  made  use  of  in  the  following 
manner.  When  a  prisoner  had  pleaded 
not  guilty,  non  culpMlis,  or  nient  culpable, 
which  used  to  be  abbreviated  upon  the 
minutes  thus,  **non  (or  nient)  cut*'  the 
clerk  of  the  assize,  or  clerk  of  the  arraigns, 
on  behalf  of  the  Crown,  replied  that  the 
prisoner  is  g^uilty,  and  that  he  was  ready 
to  prove  him  so.  This  was  done  by  two 
monosyllables  in  the  same  spiiit  of  abbre- 
viation, ^cul  prit"  which  signifies,  first, 
that  the  prisoner  was  guilty  (cu2,  culpable, 
or  culpabilis),  and  then  tliat  the  king  was 
ready  to  prove  him  so,  prit,  prxsto  sum,  or 
paratus  venfieare ;  for  apparently  the 
Crown  assumes  (and  of  necebsity)  that  the 
accused  is  guilty,  although  the  common 
law  for  his  protection  assumes  that  he  is 
innocent  until  his  guilt  is  established  by 
strict  evidence. 

CUX  TBSTAMEHTO  AHHSXO.  Where 
a  deceased  person  has  made  a  will,  but 
without  naming  any  executor,  or  has  named 
incapable  persona  ;  or  where  the  executors 
appointed  refuse  to  act,  or  die  intestate,  in 
any  of  these  cases  the  Court  of  Probate 
must  grant  administration  cum  lestamento 
annexo  (with  the  will  annexed)  to  some 
other  person,  in  the  choice  of  whom  the 
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OUM  TESTAMKHTO  hXWKXXi—^ontd, 

Court  usually  prefers  the  residndry  legatee 
to  the  next  of  kin.    1  Wms.  Ezors.  348. 
See  title  Adhinistbation,  Grant  of. 

CmcnLATtYB  LEOACT.  Legacies  are 
said  to  be  cumulative  as  oontradistin- 
gninhed  from  such  as  are  merely  repeated. 
Where  the  testator  has  twice  bequeathed 
a  legacy  to  the  same  person,  it  becomes  a 
question  whether  the  legatee  is  entitled  to 
both,  I.e.,  whether  the  second  legacy  shall 
bo  regarded  as  a  repetition  merely  of  the 
prior  bequest,  or  ad  an  additional  bounty 
and  cumulative  to  the  other  benefit.  On 
this  point  the  intention  of  the  testator  is 
the  general  rule  of  construction,  but  there 
are  the  particular  rules  fuilowing: — 

(a.)  If  the  two  legacies  are  given  in  and 
by  one  and  the  same  instrument,  then  if 
they  are  unequal  in  amount  the  legatee 
takes  both,  but  if  they  are  equal  in  amount 
he  takes  one  only,  unless  there  are  express 
words  of  cumulation. 

(&.)  If  the  two  legacies  are  given  in  and 
by  differt-nt  instruments,  then  whether 
they  are  equal  or  unequal  in  amount,  the 
legatee  takes  both,  unless  where  the  lega- 
cies are  equal  in  amount  and  the  same 
motive  is  in  each  case  expressed  and  is  in 
each  case  the  same,  or  unless  there  are 
cxpresd  words  excluding  cumulation. 
See  title  Satisfaotiok  nr  Eqcitt. 

CUSACT.  Under  the  stat.  1  &  2  Vict, 
c  106  (the  Act  for  the  restriction  of  plura- 
lities) curates  are  required  to  be  appointed 
by  the  incumbent  in  certain  ca&es,  and 
up(m  the  incumbent's  failing  to  appoint  a 
curate,  the  bishop  is  authorized  to  do  so. 
Cienerally,  non-resident  clergymen  must 
appoint  one  or  more  curates  (s.  75) ;  also, 
in  the  case  of  clergymen  incapacitated  from 
performing  or  (upon  inquiry)  found  to  be 
inadequately  performing  the  duties  of  their 
benefices,  a  curuto  is  to  be  appointed  (s.  77); 
also,  in  large  be  notices,  an  assistant  curate 
may  be  required  (s.  78).  Many  clergy- 
men employ  curates  optionally.  The  Act 
also  regulates  the  stipend  to  be  paid  to  the 
curate,  which  is  (in  general)  according  to 
the  population. 

OUSATOB.  Is  the  person  appointed  by 
the  laws  of  some  countries  to  manage  or 
supervise  the  estates  of  infants,  lunatics, 
and  other  persons  labouring  under  incapa- 
city. His  title  is  recognised  in  England, 
subject  to  the  limit  of  comity  as  in  other 
cases. 

See  title  Coibty, 

CTTBE  OV  80VLB:  See  titles  Ocbact; 
SuriouBB. 

CUBE  BT  VEBBIOT,  TO.  After  a  cause 
has  been  sent  down  to  trial,  the  trial  had. 


CUBE  BT  VEBDICT,  TO—eontimed. 

and  the  verdict  given,  the  Oourts  overlook 
defects  in  the  statement  of  a  title,  which 
would  have  been  available  if  taken  at  an 
earlier  period.  This  is  what  is  meant  by  the 
term  to  ewe  by  verdict ;  and  the  reason  of 
it  is,  that  the  Conrts  presume  that  all  cir- 
cumstances necessary  in  form  to  complete 
a  title  imperfectly  stated  were  proved  be- 
fore the  verdict  was  given ;  which  reason 
explains  the  limitation  laid  down  as  to  the 
eneci  of  the  verdict,  viz.,  that  it  cures  tlie 
statement  of  a  title  defectively  set  out,  but 
not  of  a  defective  title;  for  where  the 
plaintiff  totally  omits  to  btate  his  title  or 
cause  of  action,  it  need  not  be  proved  at 
the  trial,  and  therefore  there  is  no  room 
for  the  usual  presumption  (1  Smith,  L.  O. 
614,  Rueht*m  v.  At:p%nal), 

See  title  Aides  bt  YEBDior. 

CTJBIA  BE0I8 :  See  title  Aula  Rbois. 

CUBIOSA  IHTEBFBETATIO  BEPBO- 
BANDA.  Excessive  subtlety,  in  interpre- 
tation is  to  be  rejected,  as  not  likely  to 
have  been  in  the  mind  of  the  legislator. 

CXrBSITOBB.  Were  officers  connected 
with  the  Court  of  Gliancery,  of  very  an- 
cient institution,  and  twenty-four  in  num- 
ber. They  used  to  make  out  all  original 
writs;  and  the  business  in  the  several 
counties  in  England  in  this  respect  was 
distributed  among  them  by  the  Lord 
Chancellor,  by  whom  they  were  also  ap- 
pointed. They  were  called  cursitors,  from 
the  writs  de  cunu ;  in  stat.  18  Edw.  3,  c.  5, 
they  are  also  called  clerks  of  course.  They 
have  ceased  to  exist,  and  their  duties  are 
now  discharged  by  the  Masters  and  their 
clerks  in  the  Common  Law  Divisions  and 
by  the  Record  and  Writ  Clerks  and  the 
Chief  Clerks  and  their  clerks  in  the  Chan- 
cery Division. 

See  title  Wbits,  Ibsub  or. 

CXTBTE8Y,  TENANT  BT  TEE.  When  a 
man  marries  a  woman  seised  of  an  estate  of 
inheritance,  i.e.,  of  land  and  tenements  in 
fee  simple,  or  fee  tail,  and  has  by  her  issue 
bom  alive,  which  was  capable  of  inheriting 
her  estate ;  in  this  case  he  shall,  on  the 
death  of  his  wife,  hold  the  lands  for  his 
life  as  tenant  by  the  curtesy  of  England 
(Litt.  35,  52 ;  2  BL  126).  In  copyhold 
lands,  the  husband's  right  depends  on  the 
custom,  but  is  usually  found  to  exist  This 
estate  arises  also  out  of  the  equitable  estates 
of  the  wife.  And  this  right  is  left  unaf- 
fected by  the  M.  W.  P.  Act,  1870  (3:^  &  34 
Vict  a  93),  except  to  this  extent,  viz.,  that 
the  wife  may  defeat  it  by  alienation  inter 
vivoB  or  by  her  will,  in  all  cases  where  that 
Act  applies. 

See  title  Sbpaeatb  Estate. 
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CT7BTILA0E  (eurtUoffiumj  from  the  Fr. 
courj  court,  and  Sax.  leak,  locus).  A  piece 
of  ground  lying  near  and  belonging  to  a 
dwelling-houae,  as  a  court,  yard,  or  the 
like.    GoweL 

CUBTODT.  Literally  means  oare  or 
charge.  A  person  given  in  charge  is  in 
custody,  although  hardly  in  prison.  A 
lunatic  is  in  the  custody  of  the  committee 
of  his  person  (see  title  Committee  of  Lu- 
natic). Goods  taken  under  a  distress  for 
rent  are  said  to  be  tn  eustodid  legis.  Like- 
wise, the  Crown  is  said  to  have  the  custody 
of  the  temporalities  of  a  bishopric  or  arch- 
bishopric auriug  vacancies  in  the  ofSce. 

CUSTOX.     Is  a  law  not  written,  but 
established  by  long  usage,  and  the  consent 
of  our  ancestors.     Customs  are  either  gene- 
ral or  particular ;  general  customs  are  the 
universal  rule  of  the  whole  kingdom,  and 
form  the  Common  Law  in  its  stricter  and 
more  usual  signification,  e.y.,  primogeni- 
ture: particular  customs  are  those  which 
for  the  most  part  affect  only  the  inhabitants 
of  particular  districts,  such  as  gavelkind  in 
Kent,  and  the  like.    The  Courts  are  bound 
to  tuke  notice  of  general  customs,  but  parti- 
cular customs  must  be  both  pleaded  and 
proved  before  they  are  judiciaUy  noticed. 
Moreover,  a  general  custom  is  always  good, 
but  a  particular  custom,  in  order  to  be 
good  must  present  the  following  charac- 
teristics : — 
(1.)  It  must  be  reasonable, 
(2.)  It  must  be  certain, 
(8.)  It  must  be  compuL-ory, 
(4.)  It  must  be  immemorial,  and 
(5.)  It  must  be  possible  in  law. 
See  title  Cubtomabt  Law. 

CTJ8T0X  07  HBBCEAHTB.  A  particu- 
lar system  of  customs  used  only  among  one 
set  of  the  king's  subjects,  which,  however 
different  from  the  general  rules  of  the 
Common  Law,  is  yet  engrafted  into  it,  and 
made  part  of  iU  being  allowed  for  the  bene- 
fit of  trade  to  be  of  the  utmost  validity  in 
all  commercial  transactions,  it  being  a 
maxim  of  law  euilibet  in  sua  arte  creden- 
dum  est.  This  lex  mercatoria,  or  custom  of 
merchants,  comprehends  the  laws  relating 
to  bills  of  exchange,  mercantile  contracts, 
sale,  purchase,  and  barter  of  goods,  freight, 
insurance,  &o.  The  statute  law  has  adopted 
many  of  these  customs  of  merchants ;  and 
it  has  even  been  suggested  that  a  lai^go 
part  of  mercantile  customs  have  had  their 
origin  in  forgotten  statutes. 
See  title  Lex  Mebcatobu. 

CUSTOMS.  Are  the  duties  payable  upon 
merchandise  exported  ana  imported. 
They  were  originally  on  exports  only,  and 
on  three  commodities  only,  viz.,  wool, 
skins,  and  leather  (the  three  staple  oom- 


CJJfFt01tB--oontinued, 

modities),  and  were  called  eustuma  antiqua 
site  magnaj  the  merchant  strunger  paying 
half  as  much  again  as  the  English  mer- 
chant, and  the  merchant  stranger  being 
liable  besides  to  the  eustuma  parva  et 
nova,  or  alien's  duty  (as  it  was  called). 
Prisnge  was  a  customs  tax  on  wine  im- 
ported. Other  customs  were  (1.)  Sub- 
sidies, being  additional  impositions  upon 
the  three  staple  commodities  exported ; 
(2.)  Tonnage,  being  an  additional  duty  on 
all  wines  imported;  and  (3.)  Pouii(mge, 
being  an  ad  valorem  duty  of  twelve  pence  in 
the  pound  on  all  other  merchandise  what- 
soever. Tonnage  and  poundage  were 
made  perpetual  by  9  Anne,  c.  6.  In  the 
year  1788,  a  Customs  Consolidation  Act 
was  passed  defining  the  amount  of  the 
customs  duties,  and  the  articles  on  which 
they  were  leviable ;  and  further  Acts  in 
the  reign  of  William  IV.  And  at  the  pre- 
sent day,  the  cubtoms  duties  have  been 
further  defined  and  consolidated  by  the 
Stat  39  &  40  Vict.  c.  35  entitled,  ''  The 
Customs  Tariff  Act,  1876 ;"  and  the  laws 
relating  to  these  duties  has  been  codified 
in  the  stat.  39  &  40  Vict.  o.  36,  entitled 
*'  The  Customs  Consolidation  Act,  1876," 
which  repeals  tlie  previous  Consolidation 
Act,  16  &  17  Vict.  c.  107,  excepting  the 
few  sections  thereof  that  are  specified  in 
Schedule  A  of  the  repealing  Act. 
See  title  Exoifis. 

CITSTOIIS  AHD  SEBYICSS  annexed  to 
the  tenure  of  lands  are  those  which  the 
tenants  thereof  owe  unto  their  lords,  and 
which,  if  withheld,  the  lord  might  an- 
ciently have  resorted  to  a  writ  of  customs 
and  services  to  compel  them  ((^wel).  But 
at  the  present  day  he  would  merely  pro- 
ceed to  eject  the  tenant  as  upon  a  for- 
feiture, or  claim  damages  for  the  subtrac- 
tion. 

drSTOMS  07  LOHDOV.  These  are 
particular  customs  relating  to  the  govern- 
ment of  the  City  of  London,  and  also  to 
trade,  apprentices,  widows,  orphans,  &c„ 
within  the  city.  They  differ  from  all  oUier 
customs  in  point  of  trial,  for  if  the  exist- 
ence of  the  custom  is  brought  in  question 
it  is  not  tried  by  a  jury  but  by  certificate 
from  the  lord  mayor  and  aldermen  by  the 
mouth  of  their  recorder,  unless  the  corpo- 
ration is  itself  interested  in  the  alleged 
custom,  e.g.,  in  an  alleged  right  of  taking 
toll,  &c.,  in  which  latter  case  the  law  does 
not  permit  them  to  certify  on  their  own 
behaiif. 

See  title  Obfbanaob  Pabt. 

CirSTOlCS  07  XAVOBS.  Besides  the 
general  customs  of  manors  (the  aggregate 
of  which  customs  constitutes  in  fiict  the 
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general  law  of  copyhold  lands),  there  may 
ho  also  special  ctiBtoms  of  any  pariioular 
manor  or  group  of  manors  within  a  well 
defined  amhit,  and  the  effect  of  which 
special  customs  is  sometimes  to  enlarge  the 
rights  or  privileges  of  the  copyholders,  and 
sometimes  to  enlarge  the  rights  of  the  lord. 
Of  these  special  customs,  the  court  rolls 
are  the  evidence  hoth  for  and  against  the 
lord  and  the  copyholders  (Barnes  v.  Jlfato- 
Mm,  1  M.  &  S.  84 ;  Marquis  of  SaJUbury  v. 
Oladtttme,  6  H.  &  N.  123).  Documentary 
evidence  frequently  displaces  the  alleged 
special  customs  {Dtike  of  PorUand  v.  Hill, 
L.  R.  2  Eq.  766). 

OT8T0MB  07  FASLIAXSHT.  As  every 
court  of  justice  has  laws  and  customs  for 
its  own  guidance  and  direction,  so  hath 
the  High  Court  of  Parliament  its  own 
proper  Ux  et  eonsuetudo  parliametUi,  which 
IS  part  of  the  unwritten  law  of  the  land, 
and  as  such  is  only  to  be  collected  "  out  of 
the  rolls  of  Parliament  and  other  records, 
and  by  precedents  and  continued  experi- 
ence" (4  Inst.  15.)  Hence  it  follows, 
that  whatever  the  Parliament  has  con- 
stantly declared  to  be  a  priyilege,  is  the 
sole  evidence  of  its  being  part  of  the 
ancient  law  of  Parliament;  and  that  no 
new  privilege  can  be  created.  In  1704,  the 
Lords  communicated  a  resolution  to  the 
Commons  at  a  conference,  '*  That  neither 
House  of  Parliament  have  power,  by  any 
vote  or  declaration,  to  create  to  themselves 
new  privileges,  not  warranted  by  the  known 
laws  and  customs  of  Parliament ;"  which 
was  assented  to  by  the  Commons  (14  Com. 
Jour.  555). 

CTTBTOKABT  OOUBT :  See  tide  Goubt 
Babon. 

CITSTOKABT  7BEEE0LD8.  Are  free- 
holds held  of  a  manor  by  customary 
tenants ;  they  are  distinguished  from  the 
feudal  freeholds,  otherwise  called  ancient 
freeholds  of  the  manor,  which  have  always 
been  held  by  freehold  tenants.  Under 
customary  freeholds  the  mines  and  minerals 
usually  (if  not  invariably)  belong  to  Uie 
lord  of  the  manor ;  but  under  ancient  free- 
holds to  the  freehold  tenant 

See  titles  Ancient  Fbekholds  ;  Coft- 
HOLoe;  Manob. 

CirSTOXABT  LAW.  In  the  opinion  of 
Justinian  and  Gaius,  and  in  the  general 
opinion  of  all  English  lawyers  of  eminence, 
is  law  in  the  positive  sense  of  that  word  as 
fully  as  statute  law,  and  that  before  it  is 
either  recognised  or  declared  and  enforced 
by  the  Courts  of  Justice ;  but  according  to 
Austin  and  his  school  of  jurisprudence, 
customary  law  only  exists  as  law,  upon 
such  recognition  or  declaration,  and  until 
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then  is  merely  the  occasion  and  not  the 
source  of  law.  But  Austin's  opinion  is 
plainly  erroneous.  Nam  quid  interest 
utrum  st^ragio  popuius  vcluntcUem  suam 
dedaret  an  rebus  ipsis  et  factis  i 

See  titles  Cxibtom;  Custom  of  Meb- 

CHANTB. 

CITSTOIIABT  TXHAHTB.  Tenants  who 
hold  their  estates  according  to  the  custom 
of  the  manor.  A  copyhold  tenant  is  so 
called  because  he  holds  his  estate  by  oop^  of 
Court  roll  at  the  will  of  the  lord  according 
to  the  custom  of  the  manor ;  and  although 
a  distinction  has  been  made  between  a 
copyholder  and  a  customary  tenant^  yet 
they  both  agree  in  substance,  and  the 
difference,  if  any,  between  them  consists 
only  in  this,  that  a  copyhold  proper  is  ex- 
pressly stated  in  the  grant  to  be  at  tlie 
will  of  the  lord  of  the  manor,  whereas  a 
customary  freehold  is  not  so  stated,  but  the 
same  thing  is  implied. 

See  titles  Copyholds  ;  Manob. 

GUSTOS  KOBUX.  Was  the  Court  of 
Star  Chamber  until  the  dissolution  of  that 
Court  in  the  year  1640,  after  which  date 
the  Queen's  Bench  became  the  general 
guardian  of  the  good  conduct  of  subjects, 
so  far  as  their  conduct  has  a  public  aspect. 

OTTSTOS  BOTULOBXm.  A  special  ofScer 
to  whose  custody  the  records  or  rolls  of  the 
sessions  are  conunitted;  he  is  always  a 
justice  of  the  quorum,  and  is  usually  selected 
for  his  wisdom,  countenance,  or  credit:  his 
nomination  is  by  the  king's  sign  manual. 

GUSTOS    07    THE    SPIBITUALinSS . 

He  who  exercises  spiritual  or  ecclesiastical 
jurisdiction  in  a  diocese  during  the  vacancy 
of  the  see.    Cowel. 

GUSTOS    07    TEE    TSKP0BALITIE8. 

He  to  whose  custody  a  vacant  see  or  abbey 
was  committed  by  the  king  as  supreme 
lord,  and  who,  as  steward  of  the  goods  and 
profits  thereof,  was  to  give  an  account  to 
the  king's  escheator,  who  rendered  an 
account  thereof  into  the  exchequer.  His 
trust  continued  till  the  vacancy  was  sup- 
plied by  a  successor,  who  obtained  the 
king's  writ  de  restitutione  temporalium, 
which  was  sometimes  after  and  sometimes 
before  consecration,  though  more  frequently 
after.    CuwoL 

GUSTUXA  AHTIQUA  SIVE  XAONA 
(ancient  or  great  duties).  Duties  payable 
hj  every  merchant,  as  well  native  as  fo- 
reign, on  wool,  sheepskins,  or  woolfells, 
and  leather  exportea ;  the  foreign  mer- 
chant had  to  pay  an  additional  toll,  viz., 
half  as  much  again  as  was  paid  by  the 
natives. 

See  title  Taxation,  Histouy  of. 
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CUffrmiA  PABYA  ET  HOYA  (mmU 
and  new  duties).  Imposts  of  threepence 
in  the  pound,  due  from  merchant  strangers 
only,  for  all  commodities  as  well  imported 
as  exported,  and  usually  called  the  alien's 
duty.  Thetie  customs  were  first  granted 
in  SI  Edw.  1.    4  Inst.  22. 

See  title  Taxation,  Histobt  of. 

CT-FBE8  (near  thereto).  In  cases  where 
an  attempt  is  made  to  create  a  perpetuity, 
i.e.,  to  limit  the  estate  to  eeveral  successive 
lives  in/uturoj  there  is  a  material  diifer- 
ence  between  a  deed  and  a  will ;  for  in  the 
case  of  a  deed  all  the  limitations  are 
totally  void  ;  but  in  the  case  of  a  will,  the 
Courts  do  not,  if  they  can  possibly  avoid 
it,  construe  the  devise  to  be  utterly  void, 
but  explain  the  will  in  such  a  manner  as 
to  carry  the  testator's  intention  into  effect, 
as  far  as  the  rule  respecting  perpetuities 
will  allow,  which  is  called  a  construction 
ey-pris  (6  Cruise,  Dig.  165).  For  example, 
where  a  life  estate  is  g^ven  by  will  to  an 
unborn  person,  with  remainder  in  tail  to 
the  child  of  such  unborn  person,  the  Courts 
will  give  the  estate  tail  to  the  first  unborn 
person  in  lieu  of  his  estate  for  life,  so  as  to 
leave  to  the  second  unborn  the  chance  of 
the  estate  tail  in  that  way  descending 
upon  him,  which  it  will  do  if  not  barred. 
But  this  application  of  the  cy-pr^s  doctrine 
does  not  apply  to  personal  property,  there 
l)eing  no  estate  tail  in  such  property. 
Similarly  in  the  case  of  gifts  to  charities, 
when  there  is,  or  grows  to  be,  a  surplus 
after  answering  the  purposes  of  the  speci- 
fied charity  or  charities,  the  Court  will 
apply  the  surplus  to  other  charitable  pur- 
poses, as  being  cy-pres  the  charitable 
intentions  of  the  donor. 

See  title  Charitablb  TBrsTS. 


D. 


BAMAOS-VEASAHT.  This  means  doing 
damage  (damnum  fa4sio\  and  is  oommonly 
applied  to  the  beasts  of  a  stranger  wander- 
ing in  another  man's  grounds,  and  doing 
him  damage,  t'.e.,  hurt,  by  treading  down 
his  grass,  eating  his  growing  crops,  and 
the  like,  in  which  case  the  owner  of  the 
land  may  distrain  them  until  satisfaction 
is  made  him  for  the  injury. 

See   titles    Dibtbess  ;    Lbtant   and 
Couohant;  Pound;  Rkplevin. 

DAXAGES.  Are  a  pecuniary  compen- 
sation recoverable  by  action  for  breach  of 
contract  or  for  tort.  The  measure  of  da- 
mages, or  test  by  which  the  amount  of 
damages  is  to  be  ascertained,  is  in  general 
the  same  both  in  contract  and  in  tort,  with 
this  single  distinction,  that  the  intention 
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with  which  a  contract  is  broken  is  per- 
fectly immaterial,  while  the  intention  with 
which  a  tort  is  committed  may  fairly  be 
regarded  by  the  jury  in  assessing  the 
amount  of  damages;  in  other  words,  the 
Court  is  not  particularly  oareful  to  weigh 
**  in  golden  scales  "  the  damages  recover- 
able in  tort 

However,  in  both  cases,  the  general  rule 
is,  that  damages  are  and  ought  to  be, 
purely  oompentsatory,  and  "  exemplary  " 
or  "  vindictive "  damages  are  a  mistake 
in  principle,  although  they  are  sometimes 
given  in  fact.  Occasionally,  therefore, 
only  nominal  damages  will  be  recovered, 
(F^«<  V.  ^ougAton,  4C.  P.  Div.  197).  But 
usually  the  damages  are  a  substantial 
sum,  and  that  sum  is  either  an  aseertaine<l 
or  an  unascertained  but  ascertainable  sum, 
being  in  the  former  case  called  liquidated 
and  in  the  latter  case  unliquidated 
damages. 

It  is  usual  in  bonds  and  other  specialty 
contracts  to  fix  the  damages  for  breach  of 
the  contract  at  a  liquidated  sum.  If, 
however,  the  sum  so  fixed  is  a  penal  sum, 
the  Courts,  both  of  Law  and  of  Equity,  will 
relieve  against  the  full  amount  thereof,  and 
allow  the  injured  party  to  recover  only 
such  an  amount  as  will  compensate  him. 
The  Courts  carry  this  relief  so  far  that  even 
if  the  parties  to  the  contract  expresbly 
stipulate  that  the  sum  fixed  as  damages 
shall  be  regarded  as  liquidated  damages 
and  not  as  a  penalty,  the  Courts  will,  if 
they  can  find  any  ground  for  doing  so, 
hold  that  the  amount  so  fixed  is  a  penalty 
notwithstanding,  and  will  deal  with  it 
accordingly  (KenMe  v.  jParren,  6  Bing. 
141). 

Where  the  damages  do  not  even  profess 
to  be  liquidated,  but  are  left  altogether 
uncertain  in  the  contract  (as  they  neces- 
sarily are  in  cases  of  tort),  then  the 
amount  is  to  be  ascertained  by  the  jnry, 
or  (in  some  cases)  upon  a  reference  either 
to  the  chief  clerk  or  to  some  referee.  But 
by  whomsoever  the  amount  is  to  be  ascer- 
tained, there  are  certain  particular  rules  of 
law  which  mnst  be  observed,  the  principal 
of  which  are  the  following  : — 

(1.)  In  contracts  for  the  sale  of  goods 
(being  goods  for  which  there  is  a  mar- 
ket),— 

(a.)  If  the  vendor  fails  to  deliver, 
then  the  amount  of  damages 
is  the  difference  between  the 
contract  price  and  the  market 
price  of  toe  goods  at  the  time 
of  the  breach ;  and 
(&.)  If  the  vendee  refuses  to  accept, 
then  the  amount  of  damages  is 
the  like  difference. 
See  title  Market. 
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(2.)  Upon  breach  of  a  contract  to  replace 
stock,  the  amount  of  damages  is 
the  price  of  the  stock  on  the  day 
on  which  it  ought  to  have  been 
replaced   or    (at    the    plaintiff's 
option)  its  price  on  the  day  of 
the  trial ; 
(3.)  In  nn  action  for  the  price  of  goods 
which  have  been  delivered  and  re- 
ceived, but  which  are  of  inferior 
quality  to  those  contracted  for, 
(a.)  If  the  full  price  has  been  paid, 
the  amount  of  damages  (to  be 
recovered  by  the  purchaser)  is 
the  difference  between  the  price 
given  and  the  actual  value  of 
the  goods  as  ascertained  by  re- 
selling them ;  and 
(b.)  If  the  price  has  not  yet  been 
paid,  the  amount  of  damages 
(to  be  recovered  by  the  vendor) 
is  the  price  a^eed  on  minus 
the    difference    between    that 
price  and  the  actual  value  as- 
certained as  before. 
(4.)  In  the  case  of  a  contract  of  hiring 
and  service,  where  the  breach  con- 
sists in  a  wrongful  dismissal,  the 
amount  of  damages  is  the  usual 
rate  of  wages  in  the  particular 
employment,  multipliea   by  the 
time  that  will  be  requirea  for 
finding  new  employment  of  the 
same  character ;  and 
(5.)  In  the  case  of  a  contract  for  the  sale 
of  land,  where  the  breach  of  con- 
tract arises  from  the  vendor's  fail- 
ing to  make  a  good  title,  then, — 
(a.)  If  the  vendor  was  unaware  at 
the  time  of  contracting  of  the 
defect  in  his  title,  the  amount 
of  damages  is  the  expense  in- 
curred by  the  vendee  in  inves- 
tigating the  title,  and  nothing 
more    {Flureau    v.    T%ornfttZI, 
2  W.  Bl.  1078) :  and  even 
(/).)  If  the  vendor  was  aware  at  that 
time  of  the  defect  of  title,  the 
amount  of  damages  ia  the  same, 
(Bain  v.  FothergiU,  L.  R.  7 
H.  L.  158,  overruling  Hoplein$ 
V.  Orazebrook,  6  B.  &   C.  81, 
which  had  allowed  in  addition 
daipages  for  the   loss  of   the 
bargain), 
(C.)  In  the  case  of  the  sale  of  land 
with    the    usual   covenants   for 
title, — 
(a.)  If  the  covenant  broken  is  that 
for   quiet   enjoyment   merely, 
then  the  damages  are  estimated 
only  up  to  the  date   of   the 
action  commenced ;  but 
(6.)  If  the  covenant  broken  is  that  for 
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seisin  or  right  to  convey,  the 
damages  are  general,  because 
that  amounts  to  an  eviction 
(ChUd  V.  Stenning,  11  Ch.  Div. 
82.) 
The  following  distinctions  are  also  taken 
in  respect  of  damages,  viz. : — 

(1.)  Some  damages  are  general  and  some 
are  $peeial;  and  the  rule  of  law  with 
respect  to  the  latter  class  of  damages  is 
that  they  must  be  both  pleaded  and  proved, 
whereas  neither  of  these  things  is  neces- 
sary with  respect  to  the  former  class  of 
damages;  for  these  as  being  general  are 
implied  by  the  law ;  and 

(2.)  Some  damages  are  direct,  and  some 
are  indirect,  remote,  or  consequential. 
Now,  the  law  permits  no  damages  as  a 
general  rule  to  be  recovered  excepting 
such  as  are  the  natural  consequences,  and 
also  the  legal  consequences,  of  the  breach 
of  contract  or  of  the  tort  (  Vicars  v.  WtUeoXj 
2  8m.  L.  G.  487);  but  under  special  cir- 
cumstances, if  those  special  circumstances 
have  been  pointedly,  f.c,  sufficiently, 
brought  to  the  knowledge  of  the  offending 
party,  and  he  has  in  fact  contracted  to  be 
liable  for  same,  then  other  damages  of  a 
remoter  or  consequential  nature  which 
have  arisen  fh)m  tne  breach  of  contract  or 
from  the  tort  will  be  recoverable  (  Hadley  v. 
BaxenddUj  9  Ex.  341 ;  Hwn  v.  Midland 
By.  Co.,  L,  R.  8  0.  P.  131 ;  HydrauUe  Engi- 
neering Co,  V.  MeHame,  4  Q.  B.  Div.  670) ; 
and  it  is  in  respect  of  this  class  of  damages 
when  they  arise  from  the  commission  of  a 
tort  that  the  Oourt  is  inclined  to  be  more 
liberal  in  the  amount  which  it  awards. 
See  generally  Mayne  on  Damages,  by 
Lumley  Smith,  1872. 
See  title  Markbt. 

DAXNITII  AB8QT7S  IHJUBIA.  This 
phrase  denotes  the  happening  of  some  loss 
or  damage  to  one  person,  without  any 
wrong  done  to  him  on  the  part  of  the  per- 
son who  has  caused  the  loss  or  damage. 
A  iamiliar  instance  of  this  is  the  case  of 
a  rival  schoolmaster  who  sets  up  a  school 
near  to  an  existing  school,  and  by  so  doing 
draws  away  by  competition  merely  some  or 
all  of  the  scholars  of  the  latter  school. 
And  in  the  case  of  one  landowner  who,  by 
digging  a  well  in  his  own  ground  for  his 
own  farm,  thereby  draws  off  the  under- 
ground water  which  supplied  a  well  pre- 
viously dug  in  another  person's  land,  we 
have  another  instance  of  a  damnum  unac- 
companied with  an  injuria  (Acton  v.  BUin- 
cfett,  12  M.  &  W.  324;  Chaeemore  v. 
Biekards,  7  H.  L.  Ca.  349).  The  con- 
verse phrase,  injuria  sine  damno,  is  on  the 
other  hand,  always  actionable,  upon  the 
ground  that  every  injuria  being  an  inter- 
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ference  with  another  person's  right,  neces- 
sarily and  in  the  very  nature  of  it  im- 
porteth  a  d<imnum  (Ashby  v.  White,  2  Ld. 
Kaym.  953).  Most  torts  are,  however, 
examples  of  damnum  cum  injuria^  and  in 
that  case  the  damages  must  he  both 
alleged  and  proved,  being  an  essential 
constituent  in  the  action. 

DAJCHUK  IinrEGTUK.  In  Roman  Law, 
was  damage  not  yet  committed  but 
threatened  or  impending.  A  preventive 
interdict  might  be  obtained  to  prevent 
such  damage  from  )iapi)enii)g:  and  it  was 
treated  as  a  qtiasi-deliet,  because  of  the 
imminence  of  the  danger. 
See  title  Qiasi-Deliot. 

DAMHUM  INJUBIA :  See  title  Injubia 
cru  Damno. 

DAKBT,  IMPZACHlCSirT  07.  Tlie 
Earl  of  Dunby,  minister  of  Charles  II., 
was  cognisant  of  that  sovereign's  secret 
treaty  with  France,  and  for  his  complicity 
therein  was  impeached.  Upon  his  im- 
peachment throe  questions  of  a  technical 
legal  importance  were  raised : — 

(1.)  Whether  the  Lords,  upon  a  mere 
general  charge  of  treason,  were  able  to 
commit  the  accused  to  prison  without 
bail : — Held,  tliat  they  might 

(2.)  Whether  a  minister  mi^ht  plead  in 
bar  to  an  impeachment  the  fact  that  the 
king  had  subsequently  pardoned  the  of- 
fence, if  any: — Held,  that  such  plea  was 
uot  so  admissible,  although  the  king's 
pardon  after  conviction  or  attainder  woiUd 
be  a  good  deliverance.  This  opinion  was 
only  hesitatingly  arrived  at  on  the  occasion 
of  Lord  Danby's  impeachment,  and  was 
not  finally  adopted  or  declared  by  the 
legiblature  until  13  Will.  3,  c.  2  (Act  of 
Settlement). 

And  (3.)  Whether  an  iropeachment 
abated  by  a  disioluiian  of  Parliament: — 
Held,  that  an  impeachment  did  not  abate 
upon  a  prorogation  merely,  nor  yet  upon  a 
dissolution.  This  decision  was  not,  how- 
ever, final,  for  the  contrary  was  held  in 
1G85;  and  it  was  not  till  1717  (in  the  case 
of  the  Earl  of  Oxford),  that  a  prorogation, 
and  not  until  1791  (in  the  case  of  Warren 
Hastings)  that  a  dissolution,  was  finally 
declared  to  bo  no  abatement  of  an  im- 
peachment in  parliament 

DANE-OSLT,  OB  DAHE-OELD.  Tl.is 
means  Dane-tribute,  and  was  a  tax  of  Is. 
(afterwards  2»,)  upon  every  hide  of  land 
throughout  the  kingdom.  It  was  originally 
imposed  by  the  Danes,  and  was  afterwards 
levied  for  clearing  the  seas  of  Danish 
pirates ;  sometimes  it  was  applied  by  way 
of  bribing  these  pirates  to  abstain  from 
their  invasions.    The  tax  was  released  by 


DANS-GELT,  OB  DASZ-O'ELD—eontd, 

Edward  the  Confessor,  but  was  again  im- 
posed by  William  I. ;  it  was  again  released 
by  Henry  I.,  and  re-imposcd  in  the  form  of 
ship-money  by  Charles  L 
See  title  Ship-monet. 

DANOEBOUS  GOODS.  Under  the  Car- 
riage and  Deposit  of  Dangerous  Goods  A(^t, 
1866  (29  &  30  Viet  o.  69),  it  is  required 
that  all  goods  of  a  dangerous  character 
(petroleum,  nitro-glycerine,  and  the  like), 
delivered  to  any  warehouseman  or  carrier, 
or  sent  by  any  railway  or  ship,  shall  be 
distinctly  marked  "dangerous,"  and  also 
notified  as  such  to  the  warehouseman  or 
cjirrier,  subject  to  fine  (£500)  or  imprison- 
ment (two  years),  and  subject  also  to  for- 
feiture of  tne  goods.  And  bv  the  Petro- 
leum Act.  1871  (34  &  35  Vict  c.  105), 
numerous  very  special  providions  are  made 
for  the  carriage  of  petroleum  (as  defined 
in  sect  3  of  the  Act),  and  for  the  storage 
of  same;  and  a  search-warrant  may  be 
granted  by  any  Court  of  summary  jurisdic- 
tion upon  a  sworn  information  of  reason- 
able suspicion  that  petroleum  is  being 
carried  or  stored  contrary  to  the  Act.  The 
Tramways  Act,  1870  (33  &  34  Vict.  c.  75), 
s.  53,  provides  simiLir  (but  additional) 
regulations  for  the  carriage  of  dangerous 
goods  by  tram.  And  with  regard  to  the 
carriugu  thereof  by  ships,  the  Merchant 
Shipping  Act,  1873  (36  &  37  Vict.  c.  85), 
enacts  a  penalty  of  £100  for  carrying  dan- 
gerous goods  (as  defined  by  sect.  23),  unless 
the  same  are  marked  on  the  outside,  and 
notified  as  such;  and  the  goods  may  be 
thrown  overboard,  or  forfeited  to  the  Crown, 
for  any  violation  of  the  ,/lct  See  Kay's 
Shipmasters,  278-280. 

DAEKELL'8  CASE.  In  1627.  wherein  it 
was  decided  that,  Darnell  and  four  others 
having  been  imprisoned  for  refusing  to 
contribute  to  a  forced  loan,  and  having 
8ue<i  out  their  writ  of  habeas  corpus,  the 
king's  return  to  that  writ  in  the  form  by 
**  special  command  of  the  king"  was  a  sufti- 
cient  return  to  prevent  their  being  enlarged. 
See  title  Habeas  Cosfus. 

DABBEIE  CONTIinr AECE :  See  title 
Puis  Dab&eik  Comtinuamob. 

DABBEIV  FBE8ENTMENT:  See  title 
Assise  of  Darrein  Pbesbnthent. 

DATE.  Of  a  deed  is  presumed  to  be  the 
date  of  its  execution,  until  the  contrary  is 
proved ;  date  of  a  record  is  conclusive  in 
itself  upon  production  of  record.  In  other 
cases,  the  dale  whenever  material  must  be 
proved  by  indepeudcnt  evidence.  Taylor 
on  Evidence. 

DAUOETEBS :  Sec  title  Co-Pabcbmeks  ; 
Seduction. 
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BAT:  iS^ titlea Month ;  Time;  Year. 

SATS  07  GRACE.  Are  extra  days 
allowed  as  an  indulgence  for  the  pajment 
of  money,  or  generally  for  doing  any  other 
act  'i'he  days  are  three  in  the  case  of 
bills  of  exchange,  and  on  a  promissory 
note.   There  are  no  such  days  on  a  cheque. 

DEAD  7BEI6HT.  This  is  freight  pay- 
able by  the  charterer  of  a  vessel  under  his 
chartcrparty,  in  every  event",  even  though 
the  cargo  has  for  some  cause  not  been 
conveyed  as  intended. 

See  title  Gbabterfabty. 

BEAD  BEHT  :  See  title  Sleeping  Bent. 

BE  ASBTDIATO.  In  Roman  Law,  was 
one  of  the  innominate  contracts,  and  was 
in  effect  a  sale  of  land  or  goods  at  a  price 
fixed  {cu8timalo\  and  guaranteed  by  some 
third  party,  who  undertook  to  find  a  pur- 
chaser. 

See  title  Innominate  Contracts. 

BEAF  AHB  BTTXB.  Such  persons  may 
lawfully  intermarry  (Harrod  v.  Earrod, 
1  Kay  &  J.  4) ;  and,  if  married  women, 
may  make  acknowledgments  (In  re  Har- 
per, 6  M.  &  G.  732).  But  their  wills  are 
regarded  with  much  suspicion  (In  the 
Goods  of  Owsion,  2  S.  &  T.  461).  If  deaf, 
dumb,  and  blind  they  are  idiots,  and  have 
no  capacity,  aed  qtuere. 

BEAV.  An  ecclesiastical  dignitary  who 
presides,  or  originally  prcbid^,  over  ten 
(StK^)  canons  or  prebcnoaries.  He  is  next 
in  rank  to  the  bishop,  and  is  hcHd  of  the 
chapter  of  a  cathedral  He  superintends 
the  conduct  of  public  worship  in  the  cathe- 
dral, but  h«*s  no  general  juri^iction  tdmilar 
to  that  of  a  rural  dean. 
See  title  Rural  Dean. 

BEAK  AHB  CHAPTEB.  A  dean  and 
chapter  is  a  spiritual  corporation,  and 
forms  the  council  of  the  bishop,  assisting 
him  with  advice  and  management  in  spi- 
ritual matters,  and  also  in  the  temporal 
concerns  of  tiie  diore^e. 

Deans  of  the  old  foundation — e,g,,  St 
Faurs— are  elected  by  the  chapters  of  ca- 
thedrals upon  a  eang^  d!&ire  from  the 
suvereign ;  deans  of  the  new  foundation — 
!«.,  deans  created  by  Henry  VIII.,  e.g., 
Canterbury — are  appointed  by  the  letters 
patent  of  the  sovereign.  Deaneries  of  the 
former  class  are  thence  called  elective,  those 
of  the  latter  donative;  but  some  are  pre- 
tentative,  t.e.,  in  the  gift  of  private  patrons. 

BE  A8P0BTATI8  BELIGIOSOBTTK :  See 
title  CuuKCH  AND  State. 

BEATH.  Where  a  person  has  not  been 
heard  of  ft>r  seven  years,  and  his  absence 
is  not  explainable,  the  law  raises  a  prima 


BEATH— con^tntied. 
faeie  presumption  that  he  is  dead  (Row  y. 
HoBland,  1  W.  Bl.  406);  but  that  pre- 
sumption does  not  in  any  way  fix  the  time 
of  death,  of  which  strict  evidence  must  be 
given  by  the  party  who  derives  any  interest 
therefrom  (Doe  v.  Nepean,  2  Sm.  L.  C. 
510). 

BEATH,  ABSIGNICSHT  OK.  Upon  the 
death  of  any  one  intestate,  all  his  or  her 
personal  property  vests  in  the  Judge  of  the 
Probate  Division  until  grant  of  adminis- 
tration, and  afterwards  in  the  admini»- 
trator,  unless  indeed  the  deceased  was 
joint  tenant  with  some  one  else,  in  which 
latter  case  the  property  would  survive  to 
the  survivor.  The  vesting  aforesaid  is 
called  an  assignment  on  death,  and  is  a 
devolution  arising  by  operation  of  law  and 
not  by  the  act  of  the  party.  This  assign- 
ment is  subject  to  all  debts,  &o.  It  usu- 
ally necessitates  an  order  of  revivor,  if  an 
action  is  pending. 

See  title  Revitob,  Order  of. 

BEATH-BEB  GIET8.  Of  real  estate  or 
of  property  savouring  of  the  realty  were 
forbidden  by  the  Mortmain  Act  (9  Geo.  2, 
0.  36),  so  far  as  the  objects  of  the  gift  were 
charitable  (tee  title  Mortmain  Acts).  One 
of  the  commonest  species  of  death-bed 
gifts  is  the  donatio  mortis  eausd  (see  title 
Donatio  .Mortis  GaubI).  Nuncupative 
wills  were  another  species  of  such  gifts ; 
but  are  now  obsolete  (see  title  Nukou- 
pativb  Will).  All  such  gifts  are  looked 
upon  with  distrust,  even  when  tibie  law 
docs  not  set  them  aside  altogether  or  in 
part  In  Scotch  Law,  a  death-bed  deed  if 
it  afiect  heritage  may  be  set  aside  exeapiie 
leeti;  and  the  expressed  object  of  this  law 
is  to  protect  rich  persons  from  importunity 
and  to  save  their  heirs  from  mischief 
(Newton  v.  Newton,  L.  R.  2  Sc  App.  Ca. 
13). 

BEATH,  BAXA0E8  FOB.  Even  at  the 
Common  Law,  an  action  lay  in  the  case  of 
death  caused  by  negligence,  but  only  in 
respect  of  the  damage  (if  any)  to  the  pro- 
perty of  the  deceas^,  and  not  in  respect 
of  his  personal  loss.  And  under  Lord 
Canipbell's  Act  (9  &  10  Vict.  c.  93),  and 
the  amending  Act  (27  &  28  Vict.  c.  95), 
damages  for  the  peisonal  loss  strictly  so 
called  are  given,— to  the  family  of  the 
deceased. 

See  titles  Acno  Personalis  Moritur 

CUM  FrrsonA;  Campbxll*8  (Lord) 

Act. 

BEATH,  PUKIBHlCEirT  OF.  Was  un- 
known to  the  Anglo-Saxon  Law,  money 
compensation  (wergild)  having  supplied 
its  place.  William  II.  re-intnnluced  the 
punishment  for  offences  against  the  Forest 
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payment  of  his  debts ;  and  in  the  Court  of 
Clmnoery  such  a  charge  was  construed  to 
extend  to  debts  aruing  out  of  simple  con- 
tract, as  well  as  by  specialty,  so  tliat,  in 
case  of  such  a  charge,  all  debts  were  ptiy- 
able  out  of  the  land  ruteably  according  to 
their  respective  amounts. 

And  the  present  liability  of  lands  to  the 
payment  of  debts  is  as  follows : — 

(t.)  During  the  lifetime  of  the  debtor, — 
Upon  entering  up  judgment,  and  duly  re- 
gistering same,  execution  may  be  sued  out 
and  re^stered,  and  under  that  execution 
lands,  whether  freehold,  copyhold,  or  lease- 
hold, and  whether  legal  or  equitable,  may 
be  taken  possession  of  and  sold  in  satia^ 
faction  of  the  debt 

(2.)  AftvY  the  decease  of  the  debtor, — 
By  the  stat.  3^4  Will.  4,  o.  104,  it  is 
enacted  that  the  lunds  of  a  deceased  person, 
even  although  not  charged  with  debts, 
shall  be  assets  in  Equity  for  payment  of 
aU  his  just  debts,  as  well  owing  by  simple  , 
contract  as  by  specialty. 

See  titles  Admikistbatiok  of  Assets; 
Crown  Dsbts;  Judombnt  Debts, 

DSBT0B8  ACTS,  1869  and  1878.    Under 
the  Debtors  Act,  1869,  imprisonment  for 
debt  was  abolished,  and  in  the  case  of 
fraudulent  debtors  provision  was  made  for 
their  prosecution,  and  upon  conviction  their 
imprisonment.    The  Act  of  1869  never- 
theless preserved  the  liability  to  imprison- 
ment (without  conviction)  in  the  following 
six  cases,  vis. :~ 
(1.)  Default  in  payment  of  a  penalty 
(not  being  a  penal  sum  in  any 
contract) ; 
(2.)  Default  in  payment  of  any  sum 
recoverable   summarily  before  a 
justice; 
(3.)  Default  by  trustee  in  pa>ing  any 
sum  ordered  by  a  Court  of  iLquity 
to  be  paitl ; 
(4.)  Default  by  solicitor  in  paying  costs 
ordered  to  be  paid  by  him  per- 
sonally for  misoonduc-t  as  a  soli- 
citor, or  in  paying  any  sum  of 
money  ordered  to  be  paid  by  him 
as  an  officer  of  the  Court ; 
(5.)  Default   in    paying   instalment  of 
salary  ordered  by  Court  of  Bank- 
ruptcy to  be  paid ;  and 
(6.)  Default  in  paying  any  sum  of  money 
(say,  not  exceeding  £50,  due  on 
judgment  or  order,  the  judgment 
debtor  being  shewn  to  have  had 
the  means  of  payment)  in  respect 
of  the  payment  of  which  the  A.ct 
authorizes  orders  to  be  made. 
The  Debtors  Act,  1878  (41  k  42  Vict. 
c.   M),  gives  the  Clourt  a   discretion    as 


DEBT0B8  AGT8,  1869  and  1878— cort- 
tinued. 

regards  orders  on  the  third  and  fourth  of 
the  ahove  specified  grounds. 

See  titles  Absookdino  Debtor;    Im- 

PBISOMXBNT  FOB  DeBT. 

DECEIT.  A  writ  of  deceit  used  formerly 
to  lie,  and  now  an  action  on  the  case  in  the 
nature  of  a  writ  of  deceit  lies,  where  the 
plaintiff  has  received  injury  or  damage 
through  the  deceit  of  the  defendant  or  of 
his  agents  where  the  defendant  was  privy 
thereto. 

See    titles    Concealment;    Fraud; 

MiSBKFRESENTATION  ;       WaBBANTT, 

Bbbaoh  of. 

DECENITABY.  A  tithing  or  civil  divi- 
sion  of  the  country  compost  of  ten  (be- 
holders with  their  families.  The  in- 
stitution was  introduced,  it  is  believed,  by 
the  earliest  Saxon  settlers  in  England,  and 
some  say  by  Alfred.  The  members  of  a 
tithing  were  mutually  responsible  for  each 
other's  good  behaviour  {$ee  title  Fbank- 
pledgb).  Ten  decennaries formedaAuiMired 
(see  title  Hundred). 

DSCEHinSBS.  Persons  having  the  over- 
sight of  ten  free  burghs  (  Holthouse),  or  pos- 
sibly only  of  ten  free  households  (Tomlins), 
for  the  conservation  of  the  king's  peace 
therein,  with  power  to  try  causes  and  give 
redress  by  judgment,  and  for  these  purposes 
to  administer  oaths..- 

DEGI80BT  OATH:  See  titles  Oaths; 
But»PLCTORT  Oath  ;  Waqer  of  Law. 

BSOLABATIOH.  At  Law  was  a  pleading 
which  corresponded  to  the  b'U  of  complaint 
in  Equity.  It  contained  a  succinct  state- 
ment of  the  plaintiff's  ca<)e,  and  generally 
comprised  the  following  parts : — 
(1.)     TiUe     \  In  the  Queen's  Bench. 

and  daU  f       the  10th  July,  1874 ; 
(2.)  Venudt — Middlesex,  to  wit ; 
(3.)  Commeneemetd, — A.  B.  by  C.  D., 
his  attorney  [or  in  person],  sues 
£.  F.  for  .... 
(4.)  Body  of  (2€e2ara<um,— consisting  of 
the  following  parts  (which,  how- 
ever, were  not  all  necessary  in 
every  form  of  action)  viz. : — 
(a.)  Inducementy — ^being  introductory 
merely,  and    rarely  requiring 
proof; 
(5.)  Averments, — ^being    usually    the 
allegation  of  the  performance 
of  all  precedent  conditions,  &c., 
on  the  plaintiff's  part ;  and 
(c.)  Counts^ — containing  a  statement 
of  defendant's  breach  of  contract 
or  other  injury ; 
(5.)  Owic/tmon. — **  And     the    plainlifT 

claims  £ " 

The  time  for  the  plaintiff  to  derlare  was 
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DEGLABATIOK — continued. 
immeiliately  after  the  defendant  had  ap- 
peared ;  if  the  plaintiff  did  not  declare 
within  one  year  after  the  writ  of  summons 
was  returnable,  he  was  deemed  out  of  Court. 
But  the  defendant  might  at  the  end  of  the 
term  next  after  his  appearance  give  the 
plaintiff  four  days'  notice  to  declare,  and 
thereafter,  upon  default  of  the  plaintiffs 
declaring  within  the  time  limited  for  that 
purpose,  might  sign  judgment  of  non  pros 
against  him  (See  Bull.  &  L.  PL  1).  In 
lieu  of  a  declaration,  the  plaintiff  now 
prepares  a  statement  of  claim,  as  well  in 
a  Common  Law  as  in  a  Chancery  action. 
See  title  Statement  of  Claim. 

DEGLABATI0N8  OF  DECEASED  FEE- 
SONS.    Are  receivable  in  evidence,— . 
(a.)  In  legal  proceedings  between  third 
persons  in  the  following  cases, — 
(1.)  If  they  are  against  the  interest  of 
the  declarunt  (Uigham  v.  Midg- 
way,  10  East,  109) — extending 
even  to  collateral  matters ; 
(2.)  If  they  are  made  in  the  regular 
course  of  business  (Price  v.  Earl 
of  Torrington,  1  Salk.  285),— 
not    extending    to    collateral 
matters. 
(&.)  In   legal   proceedings  against  the 
party    declarant,— in    all    oases 
where  it  appears  to  tell  against 
him.    But  when  the  deceased  is 
suRpected    of   charging   himself 
with  a  less  liability  in  order  to 
escape  a  greater,  the  declaration 
would  only  be  taken  as  far  as  it 
went,  and  other  evidence  would 
be  adduceable. 
Such  declarations  may  be  either  written 
or  oral. 

DECLABATIOVS,  DTIKO.  Arc  receiv- 
able in  evidence,  although  not  made  on 
o»ith,  in  the  case  only  of  homicide,  and 
never  in  any  civil  proceeding  (Stahart  v. 
Dryden,  1  M.  &  W.  615),  unless,  sembie, 
tliev  would  be  admissible  as  **  declarations 
of  deceased  persons  "  against  interest 

DECLABATIONS,  STATUTOSY.  Have 
been  subbtituted  for  oaths  in  certain  cases, 
e.(/.,  the  following:— 

(1.)  In  the  case  of  persons  call-d  upon 
to  give  evidence  in  an  action  and  con- 
scientiously objecting  to  be  sworn,  e.g., 
Quakers,  Moravians,  Beparati^ts,  &c.  (3  & 
4  WUl.  4,  cc.  49,  82 :  1  &  2  Vict.  c.  77)  : 
and  generally  all  people  iu  civil  actions 
(17  &  18  Vict.  c.  125,  s.  20),  and  in  criminal 
prosecutions  (24  &  25  Vict.  c.  66).  And 
the  law  in  all  such  cases  is  now  regulated 
by  the  stat.  32  &  33  Vict.  c.  68,  s.  4 ;  but 
before  substituting  the  statutory  declara- 
tion, the  judge  must  be  Batisfie<l  thnt  the 
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taking  of  an  oath  would  have  no  bindin*^ 
eff.  ct  on  the  witness's  conscience,  and  the 
witness  must  either  himself  object  or  have 
be  en  objected  to  as  incompetent  to  take  an 
oath. 

(2.)  In  matters  other  than  actions  (civil 
or  criminal),  e.g ,  in  supporting  the  title 
to  lands,  e.g.,  a  declaration  affirming  the 
identity  of  parties  or  of  parrels  and  such 
lik»  (5  &  6  Will.  4,  c.  62,  s.  18). 

DEGLAEATOET  ACT.  This  is  an  Act 
which,  by  profession  at  least,  declares  no 
new  law,  but  only  the  formerly  exi^ting 
law,  removing  a^rtain  doubts  which  have 
arisen  on  the  subject ;  e.g.,  the  Statute  of 
Treasons,  25  Edw.  8,  stat  5,  c.  2,  pro- 
fesses to  create  no  new  treasons,  but  only 
to  enumerate  the  already  existing  treasons. 
See  title  Statutes. 

DECEEE.  This  is  the  jndgment  of  a 
Court  of  Equity,  and  is  to  most  intents 
and  purposes  the  same  as  a  judgment  of  a 
Court  of  Common  Law.  A  decree  as  dis- 
tinguished from  an  order  is  final,  and  is 
made  at  the  hearing  of  the  cause,  whereas 
an  order  is  interlocutory,  and  is  made  on 
motion  or  petition  ;  wherever  an  order  may, 
in  a  certain  event  resulting  from  the 
direction  contained  in  the  order,  lead  to 
the  termination  of  the  suit  in  like  manner 
as  a  decree  mnde  at  the  hearing,  it  is  called 
a  decretal  order, 

DECEEE  EISI.  All  decrees  for  divorce 
or  nullity  of  marriage  are  nisi  in  the  first 
instance,  and  after  six  months  are  mado 
absolute  if  cause  to  the  contrary  be  not 
sooner  shewn. 

DECEETAL  OEDEE :  See  title  Dbcbee. 

DECEETAL8.  These  are  the  papal 
decrees  of  various  popes  as  the  same  were 
collated  in  five  books  by  Pope  Gregory  IX., 
whence  also  they  are  called  VecretaJia 
Gregorii  Noni,  about  the  year  1230.  A 
sixth  book  (called  Sextus  Decreiaiium)  was 
added  by  Poiie  Bonifa«.*e  VIII.  about  the 
year  1298. 

See  title  Canon  Law. 

DECEETXTH.  Was  a  constitutio  of  the 
emperor,  enacted  by  him  (according  to  the 
theory  of  the  Roman  Law)  as  supreme 
judge,  after  argument  of  the  case  brought 
before  him  by  way  of  appeal  from  the 
inferior  magistrates  and  Courts. 
See  title  CoNsnTirnoNEs. 

DE  CUESU,  FSOCEEDIEOS.     Are  the 

formal  proceedings  in  an  action,  as  opposed 
to  those  incidental  proceedings  that  may 
be  taki-n  therein  on  summons,  petition,  or 
motion,  all  which  latter  are  called  sum- 
mary proceedings. 
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DBBL  '  The  proper  word  (give)  in  a 
deeil  of  feofftnent,  and  implying  formerlv 
a  warranty  of  title,  bnt  implying  no  such 
warranty  at  the  present  day,  since  8  &  9 
Vict.  c.  106. 

DSDIMTJS  POTSSTATEX.  A  writ 
issning  out  of  Chancery  empowering  certain 
persons  therein  named  to  perform  certain 
acts. 


DSDIXTTB  P0TS8TATBM  DS  AT- 
TOBVATO  YAOIEHDO.  At  Common  Law 
the  parties  in  an  action  were  obliged  to 
appear  in  Court  in  person,  unless  allowed 
by  a  special  warrant  from  the  Crown 
(bearing  the  above  title)  to  appoint  an 
attorney ;  or  unless  after  appearance  they 
had  appointed  a  deputy,  ciilled  a  r^ttpon- 
m2u,  tu  act  fur  them,  and  which  the  Court 
allowed  them  to  do  in  some  instances. 
But  now  a  general  liberty  ia  given  to 
parties  in  an  action  to  appt^ar  by  attorney 
(F.  N.  B.  25;  1  Arch.  Pract  84). 

DEDincnrS.  in  Roman  Law,  was  a 
fireedman  who,  prior  to  his  liberation,  had 
been  punished  with  some  infamous  punish- 
ment for  some  offence  committed  by  him. 
He  WAS  incapable  of  ever  bettering  his 
condition;  and  he  could  not  stay  within 
100  miles  of  Rome. 

iSSee  title  Libebtizttb. 

DX  BGHIB.  This  is  the  name  of  a  cele- 
brated statute  (13  Edw.  L,  or  Statute  of 
Westminster  the  Second,  c.  1),  in  virtue  of 
which  an  estate  in  freehold  lands,  which 
was  formerly  known  as  a  donum  condiiionaie 
(whence  the  name  of  the  statute),  was  con- 
verted into  an  estate  tail,  and  required  to 
descend  according  to  the  formedon  (formam 
dfm{%  so  as  to  be  iDallenable  as  well  against 
the  lord  in  prejudice  of  his  reversion  as 
agaiDst  the  issue  in  prejudice  of  their 
succession.  A  donum  eonditiondle^  on  the 
other  band,  was  alienable,  immediately 
upon  the  birth  of  issae,  that  being  con- 
strued OS  the  condition  of  the  gift  (whence 
the  name) ;  the  condition  being  discharged, 
the  estate,  of  course,  became  absolute. 
See  title  EfiTATS  Tail. 

BSDXTOnO.  In  Roman  Law,  was  a 
species  of  oompensatio,  but  instead  of 
TOing  of  money  against  money,  or  of  debt 
a^inst  debt,  it  might  be  of  articles  of  a 
different  nature,  e.g.^  wool  a^inst  wheat, 
or  wheat  against  money,  and  so  forth. 
See  title  Compensatio. 

DEED  ACnOWLXDOXD.  Is  theoon- 
reyaace  applicable  to  the  case  of  married 
women  diqweing  of  their  estates,  not  being 
separate  estate  and  not  being  powers. 
When  fines  were  abolished,  thid  species  of 
deed  was  introduced  in  their  place  (3  &  4 
Will  4,  o.  74) ;  the  married  woman  ao- 
knowledges  the  deed  either  in  Omrt  upon 
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examination  there  by  the  judj2:e,  or  more 
usually  before  two  solicitors  being  respec- 
tively authorized  by  the  Lord  Chancellor 
to  take  such  acknowledgments.  The  deed 
is  not  complete  until  it  is  acknowledged. 
By  Malin's  Act  r20  &  21  Vict,  c,  57),  this 
deed  was  extended  to  include  pure  per- 
gonal property  to  which  the  married 
woman  is  entitled  in  reversion  under  any 
instrument  (not  being  her  own  marriage 
settlement)  dated  after  the  Slst  December. 
1857. 

See  titles  Conybtanoes  ;  Fine  ;  Mab- 
BiED  Women;  Rbvebsionabt  In- 
terest. 

DXED  XKBOLLXB.  Some  deeds  require 
to  be  enruUed  before  they  are  complete. 
Thus,  a  disentailing  deed  must  be  enrolled 
In  the  Cuurt  of  Chancery  within  six 
months  after  its  execution,  unless  it  be  of 
copyhold  lands,  wlien  it  is  merely  entered 
on  the  0>urt  rolls  of  the  manor  (3  &  4 
WilL  4,  a  74).  Again,  a  deed  of  bargain 
and  sale  in  fee  simple,  or  for  any  other 
estate  of  freehold,  must  be  enrolled  within 
six  months  after  execution  in  one  of  the 
Ck)urts  at  Westminster  (27  Hen.  8,  c.  16). 
A  deed  of  gift  of  lands  to,  or  purehase  of 
lands  bv,  a  charity  must  m  enrolled 
witliin  six  months  after  date  in  the  Court 
of  Chancery  (9  Geo.  2,  o.  36).  '  Prior  to 
18  &  19  Vict  o.  15.  a  deed  granting 
annuities  charged  on  land  required  to  be 
enrolled  in  the  Court  of  Chancery  within 
thirty  days  after  date  under  the  Annuity 
Act  (53  Geo.  3,  a  151) ;  but  now  such  a 
deed  is  merely  registered  in  the  Court  of 
Common  Pleas. 

See  titles  Conyetances  ;  Fines  ;  Be- 

OOYEBT. 

DXXO  STAMP.  Is  now  We.  under 
Stamp  Act.  1870,  in  lieu  of  3&.,  its  previ- 
ous amount 

See  title  Stamps. 

DXED8.  These  are  of  two  kinds,  being 
either  deeds-poll  or  indentures. 

(1.)  A  deed-poll  was  a  bald  or  shorn 
dteil,  and  was  made  by  one  person  only, 
beginning  with  the  words,  *'  Know  all  men," 
Ac.  Under  such  a  deed,  any  person  may 
accept  a  grant 

(2.)  An  indenture  was  an  indented  deed, 
and  was  made  between  two  or  more  parties, 
beginning  with  the  words,  **This  inden- 
ture," &c.<,  and  stating  the  parties  at  the 
outset  Formerlv  no  person  who  was  not 
a  party  could  take  any  immediate  estate, 
interest,  or  benefit  under  such  a  deed ;  but 
now,  by  the  8  &  9  Vict.  o.  106,  such  an 
estate,  interest,  or  benefit  may  now  be 
taken  under  it  by  a  person  not  a  party 
to  it 
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A  detd  may  be  made  either  on  paper  or 
on  ()arcliment. 

DSEB.  Deer  in  a  park  when  reclaimed 
become  personal  chattels,  and  cease  to  be 
parcel  of  the  inheritance  {Forde  v.  Tynte, 
2  J.  &  H.  150;  Morgan  v.  Abergavenny 
iEarl),  8  0.  B.  769). 

By  the  stat.  24  &  25  Vict.  c.  96,  it  is 
made  a  criminal  offence  to  wilfnlly  course, 
hunt,  snare,  or  carry  away,  or  kill,  or 
wound  deer  in  an  unindosed  forest,  the 
penalty  for  a  fir^t  conviction  being  not 
above  £50,  and  for  a  aecoud  or  other  fob- 
sequent  offence  being  imprisonment  not 
exceeding  two  years,  with  or  without  hard 
labour  (s.  12).  Doing  the  like  to  deer  in 
inclosed  ground  is  punishable  even  for  a 
first  offence  with  the  like  imprii<onmeiit 
(s.  13).  Belting  engines  for  taking  or 
killiug  deer,  whether  in  an  nninolose<l  or 
in  an  inclosed  pl>tc<*  is  punishable  with  a 
fine  not  exceeding  £20. 

DE  FACTO.  A  king  de  fado  is  one 
actuully  reigninjT,  as  oppo»ed  to  one  de 
jure  merely,  who,  altliough  having  the  law- 
ful suoretfsinn,  has  either  been  ousted  from, 
or  never  actually  taken,  the  possession  of 
the  sovereignty.  The  constitutional  stat. 
11  Hen.  7,  c.  1,  enacts  that  obedience 
to  the  ki^g  for  the  time  being  de  fa^ 
shall  be  a  protection  to  the  subject  against 
all  forfeitures  under  any  succeeding  s  ive- 
reign  claiming  adversely. 
See  title  Allkoiancs. 

DE7A1IATI0K :  See  title  Libel. 

DE7AT7LT,  JUDOXSET  BT.  This  judg- 
ment may  be  either  for  default  of  appear- 
ance to  the  writ  of  summons  or  for  default 
of  pleading,  or  even  (although  less  pro- 
perly) for  default  of  appearance  at  the 
trial  of  the  action.  For  default  of  appear- 
ance to  writ,  judgment  is  not  usual  in  the 
Chancery  Division,  but  in  the  Common 
Law  Divisions  it  is  far  from  unusual,  and  in 
all  the  divisions  it  may  be  obtained  in  the 
following  cases, — In  actions  for  the  reco- 
very of  mnd  (Order  xm.,  7)  with  or  with- 
r*ut  mesne  profits  and  damages ;  in  actions 
for  the  detention  of  specific  chattels 
(Order  xiii.,  6) ;  in  actions  for  damages 
generally  (Order  xiii.,  6) ;  and  in  actions 
of  debt  or  lianidated  damages,  whether 
writ  is  specially  indorsed  (Order  xni.,  3) 
or  not  (Order  xui.,  5).  For  default  of 
pleading,  judgment  may  be  obtained, — 
(1.)  dismissing  action  when  plaintiff  is 
bound  to  deliver  and  fails  to  deliver  a 
statement  of  claim  (Order  xxix.,  1) ;  (2.) 
allowing  action  a^inst  defendant  in  de- 
fault of  his  delivering  statement  of  defence 
(Order  xxix.,  10) ;  and  particularly  in  all 
the  varieties  c^  action  above  specified  in 


DEFAULT,  JUDGXEVT  BY—<»niinued. 

which  judgment  may  be  g^ven  for  default 
of  appearance  to  writ. 

aee  title  Trial,  Afpeabance  at. 

DEFEASANCE  :  See  title  Convetances, 
sub-title  Defeasakce. 

DEFEKCE  ACT8.  Are  the  stats.  5  &  6 
Vicr.  c.  94:  23  &  24  Vict,  c  112;  and 
36  &  37  Vict  c.  72,  under  which  certain 
lands  have  been  and  are  vested  in  the 
Secretary  of  State  for  War  upon  trust  for 
Uie  Crown  and  fur  the  better  defence  of 
the  realm ;  and  so  long  as  these  are  used 
for  any  reaaonahle  bond  fide  military  pur- 
pose, such  user  cannot,  semble,  be  con- 
trolled by  the  Hi^h  Court,  even  although 
it  may  produce  grave  private  injury  to  the 
owners  of  property  adjoining  such  lauds 
(Hawley  v.  Steele,  6  Cb.  Div.  521). 
See  title  Hill  v.  Bigob,  Case  of. 

DEFENCE,  STATEMENT  OF  :  See  title 
Statement  of  Defence. 

DEFENDANT :  See  title  Parties. 

DEFOBCEXENT.  This  is  the  holding 
of  any  lands  or  tenements  wrongfully  as 
against  any  person  who  has  the  right 
thereto  but  who  has  not  as  yet  at  any  time 
been  in  the  possession  thereof :  e.^.,  where 
a  lessee  for  years  or  pur  autre  He  holds 
over  after  the  determinstion  of  his  interest 
and  rrfuses  to  deliver  up  the  possession  to 
the  reversioner  or  remainderman.  But 
when  such  a  tenant  holds  over  without 
anv  such  refusal  to  deliver  up,  he  is  not  a 
deforciant,  but  oidy  a  tenant  by  sufferance. 
The  deforciant  must  have  come  in  by  right 
in  the  first  instanee;  for  if  the  person 
wrongfully  holding  ciime  in  by  wrong  in 
the  first  iubtanoe,  he  is  not  a  deforciant, 
but  either, 
(1 .)  An  intruder  (see  title  Intbusion)  : 
(2.)  A  disseisor  (see  title  Disseisin)  ;  or 
(3.)  An  abator  (see  title  Abatement). 
Deforcement  in  respect  that  the  defor- 
ciant comes  in  by  right  in  the  first  instance 
is  like  disooniinuance. 

See  title  DisooNnNUANCB. 

DBOBADATION.  This  phrase  was  ap- 
plied :  (I.)  To  the  case  of  a  peer  deprived 
of  his  nobility,  e  g.,  the  case  of  the  Duke  of 
Bedford,  of  Edward  IV.'s  reign,  who  was 
deprived  by  that  sovereign  on  account  of 
his  poverty.  And  at  the  present  day,  a 
peer  who  becomes  a  bankrupt  ceases  for 
the  time  being  to  be  capable  of  sitting  in 
the  House  of  Lords  (Bankruptcy  Disqua- 
lification Act,  1871).  (2.)  To  the  case  of 
an  ecclesiastic  who  is  divested  of  his  holy 
orders :  degradation  is  a  greater  punish- 
ment than  deposition  or  deprivation,  being 
not  merely  the  displacing  one  from  his 
office  (which  deposition  or  deprivation  also 
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is)  but  also  the  divesting  him  of  all  bis 
badges  of  bononr,  priTileges,  &c.  (wluch 
depOHition  or  deprivation  is  not). 

See  titles  Deposition  of  Clebgtmxn  ; 
Dbfbivation. 

BS  HAXBSnCO  COXBUXSinM) :   See 

title  OuuaoH  and  Statb. 

BE  nrjUBli,  BSPUCATIOK.  This  waS 
a  form  of  taking  issue,  but  which  hns  been 
superseded  by  tlie  C.  L.  P.  Act,  18.')2,  s.  79. 
TliO  exaot  nature  of  the  form  may  be  col- 
lected from  Crogate*8  Que  (8  Bep.  66),  and 
appears  to  have  been  in  substance  the 
following; — It  was  a  general  replication 
putting  in  issue  all  the  material  averments 
in  the  plea.  Properly,  therefore,  it  was  to 
be  replied  to  a  plea  of  the  defendant  where, 
and  only  where,  that  plea  oousisted  of 
matter  of  excuse,  as  that  the  plaintiff,  s.a., 
in  an  action  of  trespass  for  driving  the 
plaintiff's  cattle,  was  himself  in  fault  in 
tbe  first  instance  in  so  doing;  to  which 
plea  it  is  r.f  course  proper  for  the  plaintiff 
to  reply  that  the  defendants  act  was  of  his 
(the  defondiint's)  own  proper  wrung  (de 
injuria  $ud  propria),  and  without  any  such 
ground  of  excuse  as  the  defendant  alleged 
(abtque  taU  eausd).  But  where,  as  in 
Crogaie'i  Cate^  the  defendant  justified 
under  the  command  of  his  master,  the  re- 
plication de  injurid  was  held  inapplicable, 
not  being  accompanied  with  a  traverse  of 
the  command. 

See  titles  Nisw  AanGNVENT ;  Bspu- 

CATION. 

DELAT :  See  title  Dxmubbaoe. 

BXLAT  DEFEATS    EaXTITIES.     Is  a 

maxim  of  equity,  which  is  commonly  ex- 
pressed in  the  LdEitin  phrase,  VigilatUibui 
non  darmietUibuB  xquitas  svbvenit;  it  is 
by  virtue  of  this  maxim  that  lachea  is  so 
often  fatal  to  equitable  claims. 
See  title  Laohxs. 

DEL  OBSDERS.  In  mercantile  transac- 
tions, if  a  factor  or  agent  agrees  with  his 
principal,  in  consideration  of  some  addi- 
tional compensation,  to  guarantee  to  the 
latter  the  debt  to  become  due  from  the 
buyer,  the  excess  of  this  compensation 
over  the  ordinary  compensation  is  that 
which  distinguishes  a  del  credere  commis*  [ 
sion  from  an  ordinary  one.  Of  course  the 
del  credere  commission  agent  is  liable  on 
bis  guarantee  in  case  of  the  purchaser's 
default  to  pay  the  price. 

See  title  Piunoifal  akd  Agent. 

DELSGTU8  FEB80H2.  Is  tbe  right  of 
a  finn  of  partners  to  prevent  the  admission 
of  any  third  person  into  the  firm  against 
the  wish  of  the  partners,  although  nomi- 
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nated  or  put  forward  by  one  of  the  part- 
ners. 

See  title  Pabtnebship. 

DELEGATUS  NON  POTEST  DELEGABS. 

An  attorney  cannot  appoint  a  substitute ; 
alitert  an  agent  cannot  appoint  a  suh^gent, 
^teU.  in  discharge  of  his  own  responoi- 
bility.  But  the  original  power  of  attorney 
may  of  couise  (and  usually  does)  author!^ 
the  appointment  of  a  substitute. 
See  title  Attobnet,  Poweb  or. 

DELICTO,  ACTIONS  EX.  These  are 
actions  arising  from  a  tort,  or  wrong  inde- 
pendent of  contract,  0.  L.  P.  Act,  1852. 
The  wrong  must  not  amount  to  a  crime, 
otherwise  it  is  no  tort  in  English  Law. 
The  division  of  obligations  in  IU>man  Law 
is  the  following  : — 

Obligfttioocs. 

I h r 

(l.)£xGontraciii.    {%)  £x  delicto.   (3.)  Ez  ▼arils 

cauaarum 
flguria. 

Qoaalez    QuoHea 
ooDtracla.   ddicto. 

The  same  division  is  substantially  adopted 
in  English  Law;  antl  the  0.  L.  P.  Act, 
1852,  s.  74,  provides  that  in  the  case  of 
actions  which  are  founded  upon  obligations 
which  are  doubtfully  ex  contractu  and 
doubtfully  ex  delicto,  the  defendant  may 
treat  the  declaration  as  framed  in  either 
be  pleases,  and  may  plead  accordingly. 
Also,  in  general,  wherever  there  is  a  con- 
tract, and  some  breach  growing  thereout, 
the  plaintiff  may  sue  in  tort  or  for  breach 
of  contract  at  his  option  (i?roum  v.  Boormanf 
11  01.  &  Fin.  44). 

DELivjsaT.  The  traditio  of  Boman 
Law,  and  a  natural  mode  of  the  acquisiiion 
of  corporeal  property  whether  real  or  per- 
sonal. Where  the  property  passes  other- 
wise or  without  delivery,  as  in  some  cases 
of  tale,  there  the  delivery  of  the  thing 
merely  confers  the  possession  according  to 
the  title. 

DELIVEBT  OBDSB:  See  tiUe  Dook- 
Wabbantb. 

DELIVEST  OV  PLEADINGS :  See  title 
Plbadinqs. 

DELIVEBT,  WEIT  OF.  Is  a  writ  of 
execution  which  issues  to  enforce  any  judg- 
ment or  order  for  the  recovery  of  any  spe- 
cific chattel  or  "  property  other  than  limd 
or  money  "  (Order  XLii.,  4).  It  issues  and 
is  enfoiOBd  in  the  manner  in  which  it  used 
(prior  to  the  Judicature  Acts,  1873-75)  to 
issue  and  be  enforced  in  an  action  of  deti- 
nue at  Oommon  Law  (Older  xux.),  that  is 
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DXLIVEKT,  WBIT  07 — coniintied. 
to  Bay,  it  isflnes  only  by  leave  of  the  Court 
(0.  L.  P.  Act,  1854,  8.  78),  and  directs  the 
sheriff  to  deliver  the  specific  property  if  it 
can  be  found,  and  (if  it  cannot  be  found) 
then  to  distrain  all  the  lands  and  chut- 
tels  of  the  defendant  until  he  do  render  up 
the  specific  property,  or  until  t)ie  assessed 
value  of  such  specific  property  is  obtained, 
the  cost  of  the  action  and  execution  bein)< 
levied  on  the  same  as  on  some  subsequent 
execution  (1  Chitty's  Pract.  12th  edit.,  pp. 
710-713). 

See  title  PoBSESSioif,  Wbit  of. 

DUCAVD.  Should  usually  precede  the 
commencement  of  an  action,  and  is  a  neces- 
sary preliminary  to  conunencing  an  action 
of  trover.  On  the  other  hand,  in  money- 
claims  demandable  at  a  certain  day,  and  on 
promissory  notes  payable  on  demand,  no 
express  demand  need  be  made,  upon  the 
principle  Die$  interpeUat  pro  hamine. 

BSKAHDAHT :  See  title  Bboovert. 

DSMBBHS  LAHDB.  These  were  such 
parts  of  the  lands  of  a  manor  as  the  lord 
kept  to  himself  as  being  necessary  for  his 
own  use.  Ancient  demesne  lands  are  those 
which  were  so  kept  by  the  king  as  lord  in 
the  reigns  of  Edward  the  Confessor  and 
William  I.,  being  the  lands  referred  to  in 
Domesday  Book  as  Terrm  Begis,  or  Terrm 
BeqU  Edvoardi. 

Of  such  lands,  one  part  was  retained  by 
the  lord  in  his  actual  occupation  for  the 
purposes  of  his  family ;  a  second  part  was 
held  in  villenage,  and  out  of  it  the  tenures 
of  Copyhold,  Customary  Freehold,  and 
Ancient  Demesne  have  arisen;  and  Uie 
remaining  part  was  left  uncultivated,  and 
was  called  the  waste  lands  of  the  manor, 
serving  for  public  roads  and  for  common 
of  pasture  to  the  lord  and  his  tenants. 
Bee  titles  Anohxt  Dbmesnb;  Coft- 
B0LD8;  Waotb. 

Ds  xnrmiB  voir  citbat  lbz.  is  a 

maxim  of  Law  and  alw  of  Equity,  intended 
to  protect  the  Court  from  invasions  of  its 
dignity,  and  the  litigants  from  invasions 
upon  one  another.  Literally  it  means 
**oonoeniing  trifles,  the  law  does  not 
trouble;"  and  five  pounds  as  the  outride 
amount  coming  to  a  plaintiff  if  successful 
in  his  action  would  be  a  trifle  within  the 
meaning  of  the  maxim,  unless  of  course  the 
action  were  brought  to  try  a  right  of  pro- 
perty, or  were  representative  of  other  (and 
larger)  claims.  But  the  maxim  has  little 
(if  any)  application  to  the  inferior  Courts, 
the  very  object  for  which  these  Courts 
were  established  having  been  and  being  to 
administer  justice  in  matters  of  small 
amount. 


DEMISE.  A  word  used  in  leases  for 
terms  of  years,  and  being  synonymous  with 
lease,  or  let,  from  which  it  diflferd  only  in 
this  respect,  numely,  that  demise  ex  vi  ter^ 
mini  implies  a  covenant  for  title,  and  also 
a  covenant  for  quiet  enjoyment,  whereas 
lease,  or  let,  implies  neither  of  these  cove- 
nants. Where  there  are  mutual  leases  of 
the  same  land,  or  of  something  out  of  the 
same  land,  made  from  one  party  to  another 
on  e»ch  side,  it  is  said  to  be  a  conveyance 
by  Vemiee  and  Be-Demiee,  e.g.,  where  A. 

gunts  a  lease  to  B.  at  a  nominal  rent  and 
.  re-demises  the  same  property  to  A.  for 
a  shorter  term  at  a  substantial  rent 

The  word  ^  demise "  is  also  frequently 
used  as  a  euphemism  for  decease  or  death, 
e.g.,  the  demise  of  the  king,  more  properly, 
of  the  Crown,  which  means,  speaking 
strictly,  that  in  consequence  of  the  king's 
natural  body  having  bv  reason  of  the  death 
thereof  become  disunited  from  his  politic 
body,  the  kingdom  is  transferred  or  demised 
to  his  successor,  for  the  king,'a8  a  corpora- 
tion sole,  never  dies.  The  word  demiee 
should  not  be  confounded  with  the  word 
deviee. 

DEXI8E  AED  ES-DEMI8E:  See  tit!o 
Demisb. 

DEVISE  07  OBOWE :  See  title  Dxmiss. 

'  DEXOHSTEATIO :  See  Utle  Formula. 

DEMOHSTEATIO  FALSA  KOH  NOCET  : 

See  title  Falsa  Demonstbatio  non  Nocbt. 

DEM0E8TEATIVE  LEOAOIES :  See  tiUe 

LXQAOIBS. 

DEMVEEAGE.  This  term  is  occasion- 
ally used  to  signify  the  delay  or  period  of 
delay  of  a  vessel  in  port  (from  the  Latin 
demorart) ;  but  in  law,4^  ^  ^^^^i^  commonly 
used  to  denote  the  sum  which  is  fixed  by 
the  contract  of  carriage  as  a  remuneration 
to  the  shipowner  for  the  detention  of  his 
ship  beyond  the  number  of  days  allowed 
for  loading  or  unloading.  It  is  usual  to' 
calculate  this  sum  at  so  much  per  day,  and 
also  to  specify  in  the  contract  the  allowed 
days  of  demurrage ;  in  which  case,  if  the 
ship  is  delayed  beyond  the  agreed  demur- 
rage, the  freighter  becomes  liable  to  pay 
damages  for  the  excess,  which  damages  are 
usually  estimated  at  the  demurrage  rato 
per  day. 

If  the  ship  after  sailing  puts  back  owing 
to  contrary  winds,  and  is  detained  in  port 
by  frobt  or  bad  weather,  no  demurrage  is 
payable  for  that  unavoidable  delay;  and 
when  the  ship  is  to  be  unloaded  in  the 
usual  and  customary  time,  no  demurrage 
is  payable  for  a  detention  caused  merely 
by  the  crowded  state  of  the  docJ(s  (Jamie- 
eon  V.  Laurie,  6  Bro.  P.  C.  474  ;  Burmeeter 
V.  HodgsoUf  2  Camp.  488).  Where,  how- 
ever, the  parties  enter  into  a  positive  con* 
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tract,  that  the  goods  shall  be  taken  out  of 
the  ship  within  a  specified  number  of  days 
from  her  arrival,  as  such  a  contract  is  con- 
atrued  strictly,  demurrage  is  payable  for 
any  delay  beyond  the  specified  period, 
although  the  shipper  is  powerless  to  re- 
move the  causes  of  the  delay,  provided  only 
the  shipowner  is  not  to  blame.  (^BandaU  v. 
Lyndi,  2  Camp.  852;  Betsey  v.  Evans, 
4  Camp.  131). 

The  contract  to  pay  demurrage,  which  is 
contained  in  the  charterparty,  is  made  be- 
tween the  shipowner  ana  the  shipper,  and 
the  latter  is  therefore  the  person  liable  to 
pay  the  demurrage ;  but  where,  as  is  usually 
the  case,  the  bill  of  ladiug  mentions  the 
demurrage,  a  consignee  who  accepts  the 
soodfl  under  it  may,  and  generally  does, 
become  liable  for  it  on  a  new  contract,  to 
be  implied  from  Ms  acceptance  of  the 
goods  under  these  cirotmiBtanceB ;  and  such 
implied  contract  may  arise,  although  tlie 
receiver  at  the  time  of  receiving  the  goods 
states  that  he  will  not  pay  dcmurroge 
(Smith  V.  Sieveking,  4  E.  &  B.  945).  But 
a  mere  reference  in  the  bill  of  lading  to  the 
terms  of  the  charterparty  in  which  demur- 
rage is  specified,  will  not  of  itself  render 
the  consignee  receiving  the  goods  liable 
for  demurrage  (Smith  y.  Sieveiking,  supra), 

DEXUBBSB.  In  pleading,  is  the  for- 
mal mode  of  disputing  the  sufficiency  in 
law  of  the  pleading  of  the  other  side. 

Before  the  C.  L.  P.  Act,  1852,  demurrers 
were  either  general  or  speciul ;  but  by  s.  51 
of  that  Act,  special  demurrers  were  abo- 
lished. There  came,  therefore,  to  be  but 
one  kiad  of  demurrer,  namely,  the  general 
demurrer,  which  was  admissiole  under  s.  50 
of  the  C.  L.  P.  Act,  1852,  but  only  when  the 
pleading  of  the  opposite  party  was  bad  in 
substance ;  for  if  the  pleading  was  bad  for 
argumentativeness,  generality,  repugnance, 
duplicity,  or  other  like  reason  not  also 
amounthig  to  matter  of  substance,  it  was  to 
be  objected  to  under  s.  52  of  the  C.  L.  P. 
Act,  1852,  by  summary  application  to  the 
Corat  to  strike  out  or  amend.  Under  s.  89 
of  the  same  Act,  the  form  of  a  demurrer 
was  this : — 

"The  defendant  lor  the  plaintiff,. ew 
the  ease  may  60],  by  his  attorney  [or 
in  person,  as  the  ease  might  be"]  says 
that  the  declaration  [or  the  plea,  &c.,  as 
the  ease  might  be"]  is  bad  in  substance." 
And  in  the  margin  of  the  demurrer  book 
the  matter  of  law  intended  to  be  relied  on 
was  to  be  stated.  The  other  side  might 
thereupon  join  in  demurrer  in  this  form : — 
**The  plaintiff  [or  the  defendant,  as  the 
case  might  he"]  says  that  the  declaration  [or 
plea,  &c.,  as  the  case  might  (0]  is  good  in 
sabtftaucc." 


DJMJrKBXBr-contiwied, 

Before  the  C.  L.  P.  Act,  1852,  a  party 
was  not  at  liberty  both  to  plead  and  to 
demur  to  the  same  pleading ;  but  by  s.  80 
of  that  Act,  he  might  by  leave  do  so. 

In  Chancery,  >vDenever  the  statements 
contained  in  a  plaintiff's  bill  of  complaint 
(assuming  them  all  to  be  true  as  stated) 
were  insntticient  to  entitle  him  to  the  relief 
prayed,  the  defendant  might  demur  to  the 
plaintiff's  bill,  either  to  the  relief  (which 
would  include  the  discovery)  sought,  or  to 
the  discovery  alone  (exclusive  of  the  relief). 
The  most  usual  grounds  of  demurrer  were 
the  following : — 
(1.)  Want  of  equity,  whether 
(a.)  In  respect  of  the  subject  matter;  or 
(6.)  In  respect  of •  the  plaintiff  per- 
sonally; or 
(c.)  In  respect  of  the  defendant  per- 
sonaJly ; 
(2.)  Want  of  parties ; 
(3.)  Multifariousness;  and 
(4.)  Insufficiency  in  Law  of  case  made  by 

plaintiff. 
The  demurrer  in  Chancery  commenced 
with  a  formal  protestation  of  the  &lsehood 
of  the  statements  in  plaintiff's  bill,  and 
then  demurred  to  the  bill,  or  to  the  part  of 
it  which  it  specified  for  the  cause  which  it 
also  specified,  concluding  with  a  genial 
allegation  of  other  good  causes  of  demurrer, 
and  praying  to  be  dismissed  from  the  suit 
with  coats,  and  without  being  compelled  to 
answer  the  plaintiff's  bill. 

Twelve  days  after  the  date  of  his  Ap- 
pearance to  the  bill  was  allowed  the  defen- 
aant  for  demurring  alone ;  and  twenty-eight 
days  if  he  demurred  as  to  part,  and  pleaded 
or  answered  as  to  the  rest. 

Under  the  present  procedure  introdaoed 
by  the  Judicature  Acts,  1873-5,  and  the 
orders  and  rules  thereunder,  the  differ- 
ences between  Law  and  Equity  as  regards 
demurrers  are  abolished ;  but  some  defects 
which  were  formerly  grounds  of  demurrers 
have  now  ceased  to  be  to,  e,g.,  want  of 
parties,  multifariousness,  &c. ;  and  the  de- 
fendant [or  plaintiff,  as  the  ease  may  be] 
would  now  make  a  summary  application  in 
such  latter  cases  for  an  order  to  amend  the 
opposite  pleading.  The  present  form  of 
demurrer  is  the  following  : — 

"The  defendant  [plaintiff]  demurs  to 
the  [plaintifi's  statement  of  complaint,  or 
defendant's  statement  of  defence,  or  of 
set-off,  or  of  counter-claim],  [or  to  so  much 
of  the  plaintiff's  statement  of  complaint  as 
claims  ....,  or  as  alleges  as  a  breach  of 
contract  the  matters  mentioned  in  para- 
graph seventeen,  or  as  the  ease  may  be"], 
and  says  that  the  same  is  bad  in  law  on 
the  ground  that  [here  stale  a  ground  of 
d/tmwrrer\  and  on  other  grounds,  sufficient 
in  law  to  sustain  this  demurrer." 
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Either  party  may  demur  to  any  prior 
snbetuntive  plcuding  of  the  other  party  on 
the  ground  that  the  facts  tlierein  alleged 
do  not  show  any  cause  of  action  (claim  or 
counti-r-claim)  to  which  effect  can  be  given 
by  the  Court  agaiubt  tlie  party  demurring 
(Order  xxviu.  1).  The  demurrer  may  be 
to  (ho  whole  or  to  some  (specifying  wnat) 
part  of  the  action ;  and  it  must  state  some 
substantial  ground  for  the  demurrer ;  and 
where  the  demuner  is  to  part  only,  the 
demurring  party  may,  without  any  leave, 
plead  to  the  other  part  or  parts,  combining 
tx)th  pleadings  in  one  document  (Order 
xxYin.  4).  He  may  even  demur  and  plead 
at  one  and  the  same  time  (but  only  by 
leave)  to  the  whole  or  to  one  and  the  same 
part  of  the  action  (Order  xxvni.  4)  ;  and 
when  he  demurs  first,  he  may,  after  the 
demurrer  is  disposed  of,  huve  liberty  to 
plead  to  the  same  matter  (Order  zxxviu. 
5,  12). 

In  case  a  demurrer  is  allowed,  it  putt 
the  demurring  party  wholly  out  of  (x)urt 
unless  he  obtains  leave  to  amend ;  on  the 
other  hand,  if  a  demurrer  is  overruled,  the 
demurring  party  must  plead  matter  of 
substance  in  his  defence  or  quati  defence. 
See  titles  Answeb  ;  Plea  ;  Pliadikos. 

DSHIZEH.  A  denizen  is  an  alien  by 
birth,  who  has  obtained,  ex  donatume  regU^ 
letters  patent  mak'ng  him  an  English  sub- 
ject. The  king  may  denizenize  but  not 
naturalize  a  man,  the  latter  requiring  the 
consent  of  Parliament,  either |>ro  re  natd  or 
under  a  general  Act,  such  ms  the  Naturali- 
zation Act,  1870  (38  &  34  Vict.  c.  14).  A 
denizen  holds  a  middle  position  between 
an  alien  and  a  natural-bom  or  naturalized 
subject,  being  able  to  take  lands  by  pur- 
chase or  devise  (which  an  alien  coulanot 
until  1870  do\  but  not  having  been  able 
to  take  lands  oy  descent  (which  a  natural- 
bom  or  naturalized  subject  might  do), 
^titles Allegiakob;  Aliens;  Natu- 

BALI2ATI0N. 

DEVOXnrATIO  7IT  A  DIOHI0SIBU8. 

The  prnpt-r  name  is  the  more  worthy 
(dignior)  of  all  denominations,  and  should 
be  the  ruling  element  in  the  oonstmotion 
of  wills,  &c.,  e.g ,  in  the  afloertainment  of 
the  parcels  devised. 

DE  VOH  APPASENTIBU8.  The  maxim 
de  non  apparentibue  et  non  exietentibuB, 
eadem  est  ratio  means  that  things  not 
alleged  (or  at  all  eyents  not  proved  in 
evidence)  are  as  good  as  not  existing  at 
all,  and  therefore  cannot  be  entertained. 
See  title  Secundum  Allegata  et 
Pbobata. 

DXODAHD.    Is  any  personal  chattel  that 
is  the  immediate  oocaiiion  of  the  death  of 


DEODAHB— conttntied. 
any  reasonabln  creature,  and  which  by 
reason  thereof  precisely  was  forfeited  to  tho 
king,  to  be  applied  to  pious  or  charitable 
uses, — ^being  in  Roman  Catholic  countries, 
the  expiation  by  masses,  and  otherwiiie,  of 
the  sins  of  the  deceased ;  and  in  Protestant 
countries,  the  relief  of  the  deserving  poor. 
Where  the  person  killed  was  an  infant 
under  the  age  of  discretion,  no  deodand 
arose,  there  being  in  his  case  no  sins  of 
commission  to  expiate.  The  stat.  9  &  10 
Vict.  c.  (J2,  abolished  altogether  this  species 
of  forfeiture. 

DE  ODIO  ET  ATIA.  A  writ  so  called, 
when  by  a  person  imprisoned  on  a  charge 
of  homicide  could  obtain  a  speedy  trial,  or 
else  his  release,  as  upon  a  writ  of  Habeas 
Corpus :  By  Mugnu  Charto,  chap.  36,  this  . 
writ  was  to  be  given  gratis.  Tne  literal 
signification  of  the  writ,  viz.,  **  from  hatred 
and  ill-will,"  shews  that  it  was  aimed 
against  capricious  and  tyrannical  imprison- 
ments. 

DSPABTXJEE.  In  pleading,  where  a 
man  departs  from  one  line  of  defence,  and 
has  recourse  to  another  line  of  defence 
either  inconsistent  .with  or  not  confirmatory 
of  his  fonner  defence,  this  is  called  a  de- 
parture, and  the  effect  of  it  used  to  be  to 
render  the  entire  pleading  demurrable 
(BartleU  v.  Wells,  1  B.  &  S.  836);  but 
under  the  present  practice,  the  plaintiff 
would  probably  move  to  strike  out  the 
inconsistency  as  embarrassing  (Order 
xxvu.,  I). 

DEPENDSnT  AND  XHDEPEHSSHT 
OOVSHAHTS :  See  tide  Covenakts. 

DEPOBTATIO  VSL  BELEOATIO :  See 

title  Releoatio  vel  Defobtatio. 

DEPOSIT:  See  titles  Bailxznt;  Con- 
ditions or  Sale. 


DEPOSIT  OV  TITLE 
Equitable  Mobtoaoe. 


DEEDS :  See  tiUe 


DEPOSITION.  This  word  is  used  gene- 
rally to  denote  any  affidavit  on  oath,  or 
solemn  affirmation  in  lieu  thereof.  But  it 
is  more  commonly  used  in  a  more  particular 
sense,  as  meaning, — a  statement  written 
down  by  an  officer  of  the  Court  (called  an 
examiner),  embodying  the  substance  of  the 
answers  obtained  from  the  deponent  in  the 
course  of  his  examination,  it  was  compe- 
tent for  either  party  to  a  suit  which  was 
intended  to  be  heard  upon  motion  for 
decree  to  examine  his  own  unwilUng  wit- 
ness in  this  way,  but  only  upon  notice  to 
the  other  side,  who  then  and  there  might 
cross-examine  the  deponent,  the  aide  who 
had  called  him  in  that  case  re-examining 
him.    Also  in  a  suit  in  which  replication 
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DSPOflHIOH— «an<t»ued. 

had  beeD  filed,  snch  depositions  might  be 
taken,  but  in  this  oote  ex  parte.  In  either 
case  the  depoHition  was  to  be  regarded  as 
the  reluctant  affidaTit  of  the  deponent. 
Under  the  present  practice,  evidence  may 
be  taken  by  deposition  nuder  an  order  of 
the  Court  for  tnat  purpose,  as  upon  a  com- 
mission, wheneyer  either  from  illness  or 
absence  abroad  it  is  convenient  and  desir- 
able to  take  the  evidence  in  that  manner. 
The  examiner  may  be  either  a  special  ex- 
aminer or  one  of  the  official  examiners  or 
referees. 

Depositions  are  also  taken  before  magis- 
trates for  the  purposes  of  a  criminal  prose- 
cution; and  in  case  the  deponent  snould 
die  before  the  trial,  or  be  too  ill  to  attend, 
these  depositions  may  bo  used  in  evidence^ 
subject  to  certain  restrictions  mentioned  in 
the  Stat  11  &  12  Vict,  a  42.  The  dying 
tleposition  of  the  injured  person  may  also 
bu  taken  by  any  policeman,  without  the 
solemnity  of  an  oath,  and  is  admissible  in 
Ihe  subsequent  prosocution  of  the  offender 
(see  title  Dbolarations,  Dying).  And  the 
sworn  deposition  of  the  offender  is  also 
admissible. 

DSFOBinOV  Of  OLEROTXEV:  See 
title  Degbadation. 

DSPOBITUX.  One  of  the  four  real 
contracts  specified  in  Justinian,  —  and 
having  the  following  characteristics,—^  (1.) 
The  depositary  or  depositee  is  not  liable 
for  negligence,  however  extreme,  but  only 
for  fraud  {ddlue)\  (2.)  The  property  re- 
mains in  the  depositor,  the  depositary 
having  only  the  possession.  Preeatium 
and  SSquutre  were  two  varieties  of  the 
depotUum^  presenting,  however,  material 
distinctions.  The  depositwn  is  the  English 
depoeiL 

See   titles    BAnjucirr;    Prbgabitjk; 

SiQlISTBB. 

DXPOT.  In  French  Law,  is  the  depom^um 
of  Koman  and  the  deposit  of  Engli&h  Law. 
It  is  of  two  kinds,  being  either  (1.)  D^i 
simply  so  called,  and  which  may  be  either 
voluntary  or  necessary ;  and  (2.)  S^quedre, 
which  is  a  deposit  made  either  under  an 
agreement  of  the  parties,  and  to  abide  the 
event  of  pending  litigation  regarding  it,  or 
by  virtue  of  the  direction  of  the  Court  or 
a  jndge,  pending  litigation  regarding  it. 
See  title  Defobitum. 

DZFBECIATIOH :  See  title  Alldwakcis 

AMD  DZDCCnOKB. 

SE  FBSROOATIVA  EE0I8.  Is  the 
stat.  17  Edw.  8,  c.  11,  whereby  the  revenue 
and  other  prerogative  rights  of  the  Crown 
were  declared.  But  the  statute  was  not  on 
exhaustive  declaiation  of  these  rights. 
See  title  Pbbuooativk. 


DSFBIVATIOV:  See  title  Degradation. 

DXBELIOT.  Anything  thrown  away  or 
abandoned,  with  the  intention  of  quitting 
the  ownership  thereof.  Gkxxls  thrown  out 
of  a  vessel  to  lighten  same  in  time  of 
distress  are  not  derelict,  for  want  of  the 
intention.    Bee  Jutit.  Inst  ii.  1,  48. 

DEBIYATIVE     CO  WETAK0B8 :     See 

title  Seogndaby  Convetanoes. 

DEBIYATIVE  EYIDEKCE.  Is  such  evi- 
dence as  hearsay;  and  strictly  speaking, 
it  is  not  ailmissible  as  evidence  at  all, 
excepting  in  those  cases  enumerated  under 
the  title  Hiabsat,  in  which  that  evidence 
would  be  admissible.  But  for  tlie  purpose 
of  ti  sting  the  credit  or  credibilitv  of  wit- 
nesses derivative  evidence  may  always  bo 
resorted  to.  Derivative  evidence  is  second- 
hand evidence,  that  is,  evidence  transmitted 
through  some  channel  not  itself  eviden- 
tiary ;  and  it  is,  strictly  speaking,  disiiu- 
guishable  from  secondary  evidence. 

See  titles  Etidenob;   Primaby  Evi- 
dence ;  SbCONDABY  EVIDENOB. 

DEBIVATiyB  SETTLEXEHT  (POOB 
LAW) :  See  title  Settlement,  Poob  Law. 

DSSCEHBEB,  EOBMSDOH  IE.  Thia 
writ  used  to  lie  where  a  tenant  in  tail, 
having  aliened  the  land  otherwise  than  by 
fine  or  common  reoDVery,  or  having  been 
disseised  thereof,  died,  and  the  heir  in  tail 
claimed  to  recover  the  land  as  against  the 
person  in  possession  thereof  under  the 
alienation  or  disseisin. 

DESCEHT.  Where  the  title  to  land 
vests  in  any  one  by  mere  operation  of  law, 
such  title  is  said  to  vest  in  liim  bv  descent. 
As  thus  used,  the  term  is  distinguished 
from  purchaee,  which  may  be  either  deviae 
or  grant 

See  title  Dsscentb. 

DEflOEETS.  Estates  descend  from  an- 
cestor to  heir,  as  the  blood  trickles. 

The  following  stages  in  the  growth  of 
the  present  law  of  descents  may  be  indi- 
cated:— 

(1.)  Fee  simple  estates  were  originally 
confined  to  the  issue  or  lineal 
descendants  of  the  ancestor ; 

(2.)  By  the  reign  of  Henry  II.,  collateral 
descendants  were  admitted  to  the 
succession  upon  the  failure  of 
lineals; 

(3.)  By  the  time  of  Henry  IH.,  prinuh 
geniture,  ie.,  descent  to  the  eldest 
son  in  exclusion  of  the  others,  was 
established ; 

(4.)  By  the  time  of  Henry  III.,  the  doc- 
trine of  representation  was  esta- 
blished, whereby  the  issue  of  the 
eldest  son  who  was  dead  stood  in 
his  place,  to  the  exclusion  of  the 
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other  aoiDB  (being  the  uncles  of 
such  issue) ; 

(5.)  In  the  year  1833,  the  lineal  ancestors 
were  as  such  rendered  capable  of 
being  heirs ; 

(6.)  In  the  year  1833,  the  half-blood  of 
the  purchaser  became  admissible 
to  succeed  as  heir ;  and 

(7.)  In  the  year  1859,  the  widow  of  the 
purchaser  became  admissible  to 
succeed  as  heir. 

The  following  are  the  canons  which  at 
{•resent  regulate  the  descent  of  lands : — 

(1.)  The  inheritance  is  to  descend  to 
the  lineal  descendants  of  the  pur- 
chaser in  infinitum  (tee  title 
Pubohaskb)  ; 

(2.)  And  to  the  male  issue  in  preference 
to  females ; 

(3.)  And  to  the  eldest  male  issue  in  ex- 
clusion of  the  oUiers  (tee  title 
PsmooBiaTUBB) ;  but  if  there  are 
no  male  issue,  then  to  the  female 
issue   altogether   (tee   title   Co- 

PARCKNIBS); 

(4.)  Lineal  descendants  in  infinitutn  are 
to  represent  their  ancestor  (tee 
tiile  Refbesentation)  ; 
(5.)  Failing  lineal  descendants  of  the 
purdiaser,  the  inheritHnce  is  to 
go  to  the  nearest  lineal  ancestor, 
we  father  succeeding  before  the 
brother  or  sister  of  the  purchaser, 
and  every  more  remote  anoeatar 
succeeding  before  his  issue  other 
than  any  less  remote  ancestor  or 
ancestors,  and  his  or  their  issue ; 
(6.)  In  the  application  of  the  5th  canon, 
the  succession  is  to  be  according 
to  the  following  order, — 
(a.)  The  father  and  all  male  paternal 
ancestors  and  their  descendants 
in  infinitum  ; 
(6.)  All  the  female  paternal  ancestors 

and  their  heirs ; 
(e.)  The  mother  and  all  male  maternal 
ancestors,  and  her  and  their 
descendants  in  infinitum  ;  and 
(d.)  AU  the  female  matt^nal  ancestors 
and  their  heirs ; 
(7.)  The   half-blood  of  the  purchaser 
shall  inherit, — 
(a.)  Where  the  common  ancestor  is  a 
male,  next  after  a  kinsman  in 
the  same  degree  of  the  whole 
blood,  and  me  issue  of  such 
kinsman  in  infinitum ;  and 
(5.)  Where  the  common  ancestor  is  a 
female,  next  after  that  female : 
(8.)  In    the    application    of   the   6th 
canon, — 
(a.)  In  the  admission  of  female  pater- 
nal ancestors,  the  mother  of  the 
more  remote  male  paternal  an- 


DiaCSSTf^— continued, 

cestor  and  her  heirs  are  to  be 
•  preferred  to  the  mother  of  the 

less  remote  and  her  heirs ;  and 
(&.)  In  the  admission  of  female  mater- 
nal ancestors,  the  mother  of  the 
more  remote  male  maternal  an- 
cestor and  her  heirs  are  to  be  - 
Cferred  to  the  mother  of  the 
remote  one  and  her  heirs ; 
(9.)  Failing  the  discovery  of  an  heir 
after  the  application  of  all  the 
first  eight  canons,  the  land  is  to 
descend  to  the  heir  of  the  person 
last  entitled,  although  he  was  not 
the  purchaser  thereof;  and  such 
heirs  will  of  course  have  to  be 
ascertained  by  the  renewed  appli- 
cation of  the  first  eight  canons, 
starting   only  from    a  different 
point  of  departure,  or  propoeitui. 

DESOEIPnOV  HOT  AKBWZEED.  Where 
goods  are  ordered  to  be  procured  by  un 
intending  purchaser,  and  the  seller  supplies 
goods  not  corresponding  with  the  order, 
e.g,,  imitation  Brussels  for  real  Brussels 
carpets, — ^the  right  of  the  purchaser  is  to 
return  the  goods  and  recover  his  entire 
purchase  money  if  paid,  or  to  refuse  pay- 
ment thereof  being  unpaid.  In  this  respect, 
a  ^  description  not  answered  "  ia  like  fraud 
or  misrepresentation  as  opposed  to  breach 
of  warranty  ;  but  like  a  warranty,  the 
deecription  may  not  huve  been  answered 
either  from  dishoncbty  or  in  perfect  lioncsty, 
whereas  fraud  is  necessarily  dishonet^t. 
See  titles  Fbaud  ;  Wabbamtt,  Bbeach 

OF. 

DESSBTIOV.  (1.)  In  the  case  of  married 
uomon,  desertion  coupled  with  adultery 
by  her  husband  is  a  ground  for  obtaining 
a  divorce ;  and  without  adultery,  desertion 
was  a  ground  for  obtaining  an  order  to 
protect  her  own  earnings,  even  before  the 
M.<rried  Women's  Property  Act.  1870. 
^2.)  In  the  case  of  soldiers  and  marines, 
desertion  is  an  offence  against  the  Law 
Military,  punishable  with  imprisonment 
and  branding ;  and  inciting  to  desert  is  a 
felony.  (3.)  In  the  case  of  children,  deser- 
tion is  abandonment 

See    titles   Abandonment;     Child, 
Abandonment  of. 

DESIGNS,  COPTBIOHT  DT.  The  first 
Act  granting  protection  to  the  inventor  of 
designs  on  fabrics  was  passed  in  1787 
(27  Geo.  3,  c.  38) ;  and  that  Act  was  fol- 
lowed by  some  subsequent  Acts.  But 
these  Acts  not  affording  any  protection  to 
designs  on  fabrics  composed  of  animal  pro- 
ducts, such  as  wool,  silk,  or  hair,  or  mix- 
tures of  those  materials  with  the  vegetable 
products  fiax  and  cotton,  in  1839  by  the 
stut.  2  Vict.  c.  13,  the  like  protection  was 
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given  to  designs  on  fubrics  of  animal  sab- 
stanceB  or  of  mixed  animal  and  -regetable 
substances.  English  copyright  iu  designs 
is  either  in  designs  of  an  ornamental  or  in 
designs  of  a  useful  character.  (1.)  Copy- 
right in  ornamental  designs  is  regulated  by 
the  5  &  6  Vict.  c.  100,  amended  by  6  &  7 
Vict  a  6o,  13  &  14  Vict.  o.  104,  21  &  22 
Vict.  0.  70,  and  24  &  25  Vict  o.  73.  The 
5  &  6  Vict.  o.  100,  repeals  all  the  previous 
Designs  Acts,  and  enacts  that  the  pro- 
prietor of  every  new  and  original  design 
not  previuusly  published  si  tall  have  the 
sole  right  of  applying  the  same  to  any 
article  of  roanumoture.  or  to  any  artificial 
or  natural  substance,  during  the  respective 
terms  (to  be  computed  from  the  time  of  the 
design  being  registered)  specified  in  the 
Act,  and  which  vary  aocoiding  to  the  nature 
of  the  article  from  nine  muiiths  to  three 
years:  but  such  times  may  be  extended 
under  13  &  14  Vict  o.  104.  (2.)  Copyright 
in  iMe/ttZ  designs  is  regulated  by  the  6  &  7 
Vict.  o.  35,  which  gives  the  proprietor  of 
such  designs  not  previously  publiiihed  in 
the  United  Kingdom  or  elsewhere,  the  sole 
right  to  apply  his  design  to  any  article,  or 
make  or  sell  any  article  according  to  such 
dcsiign,  for  the  term  of  three  years,  to  be 
computed  from  the  time  of  the  design 
being  registered.  The  Act  has  been 
amended  by  the  further  Acts,  13  &  14  Vict 
c.  104,  and  24  &  25  Vict  c  73. 
See  title  Copybiout. 

DE  80H  TOBT  BEMSSITE.  These  are 
words  which  were  once  commonly  used  in 
the  replication  to  a  defendant's  plea  in  an 
action  of  trespass  qtutre  clausum  f  regit  as 
thus: — A.  sues  B.<t  B.  pleads  that  he  oom- 
mittcii  the  alleged  trespass  by  the  com- 
mand of  X. ;  A.  replies  that  B.  did  it  de 
eon  tort  demesne,  tana  ceo  tme  X^  lui  com- 
mand tnodoetformd.  The  phrase  amounted 
in  effect  to  a  traverse  of  the  command 
which  was  attemutfd  to  be  justified  under. 
Since  the  cases  ot  Trevelian  v.  Pyne  (Salk. 
107),  and  Chamben  v.  Dondldeonr  (11  £ast, 
65),  such  a  traverse  has  been  permitted, 
without  involving  any  implied  admission 
in  another  of  a  title  justifying  the  alleged 
command. 

DSTAIHKB.  This  word  was  used  in 
two  kindred  senses.  Firbtly,  it  si;;nified 
the  forcibly  keeping  another  out  of  posnes- 
sion  of  lands  or  tenement),  an  injury  which 
was  not  onlv  of  a  civil  nature,  entitling;  the 
dispossessed  party  to  damages,  but  also  of 
a  criminal  nature,  rendering  the  dispos- 
sessor  liable  to  a  fine  to  the  king  for  his 
breach  of  the  king's  peace.  Secondly,  it 
signified  a  writ  which  lay  against  persons 
imprisoned  for  debt  in  the  Marshulsea  or 
the  Fleet,  and  which  was  directed  to  tlie 


DETAmR — continued. 

marshal  or  warden  (as  the  case  might  be), 
and  directed  him  to  detain  the  prisoner  in 
his  custody  until  he  should  be  lawfully 
discharged  therefrom.  In  this  latter  sense, 
detainer  is  becoming  mainly  obsolete, 
in  consequence  of  the  Debtors  Act,  1869 
(32  &  33  Vict.  c.  62). 

See  titles  Abatemsnt  of  Possbbbion  ; 
DsiiNUB ;  Imfbisonmbnt  fob  Dbbt. 

DE  TALLAOIO  HOH  COVCEDEHDO.  An 

informal  statute  (25  £!dw.  1)  reformulating 
illegality  of  taxation  (for  home  purposes) 
without  the  assent  of  Parliament. 

DETEBHIHATIOV.  This  word,  as  used 
in  Law,  denotes  the  ending  or  expiration 
of  any  estate  or  interest  in  property ;  e.g.^ 
an  estate  during  widowhood  determines 
upon  re-marriage,  and  an  estate  during 
minority  upon  attaining  twenty-one  years 
of  age,  and  so  forth. 

See  title  Effluxion  of  Thol 

DETIHUE.  An  action  which  lies  for 
the  recovery  of  specific  goods  wrongfully 
detained  by  any  one  :  e  y.,  for  a  horse  lent. 
The  judgment  in  this  action,  where  the 
plaintiff  was  successful,  was  for  recovery  of 
the  articles  or  their  value,  together  with 
the  damages  and  costs  frmnd  by  the  ver- 
dict, and  the  costs  of  increase  (eee  title 
Inoueabb,  Cobtb  op),  the  defendant  having 
the  option  prior  to  the  C.  L.  P.  Act,  1851, 
either  to  pay  the  value  or  to  restore  the 
goods ;  but  now,  by  s.  78  of  that  statute, 
such  option  belongs  to  the  plaintiff,  who, 
upon  application  to  the  Court  or  a  judge, 
might  (at  the  discretion  of  the  Court  or 
judge)  have  execution  for  the  goods  de- 
tained, enforceable  by  didtress.  But  O'urts 
of  Equity  could  always  upon  bill  fiUd 
order  the  delivery  up  of  chattels  impro- 
perly detained,  e.g.,  deeds,  court  rolls ;  also, 
old  family  pictures,  horns,  snuff-boxes,  &c. 
(FeUs  V.  Bead,  3  Ves.  70) ;  and  now  in  all 
the  divisions,  execution  may  issue  for  the 
delivery  up  of  specific  chattels,  according 
to  the  tenor  of  the  judgment,  and  there  is 
now  no  distinction  between  Law  and  Kqulty 
in  that  respect  (Order  xui.  4 ;  XLix.). 

DETTB,  SOLTTS,  ¥AETiEDE¥  EACERE 
POTEST :  $ee  title  Solus  Dbub  Habbbdbm. 

DEVASTAVIT.  In  an  action  against 
an  executor  or  administrator,  where  the 
plaintiff  has  obtained  judgment  for  re- 
covery of  his  debt  and  CMts  out  of  the 
assets  of  the  testator  (if  any),  and,  failing 
these,  for  recovery  of  his  costs  out  of  the 
executor  or  administrator's  own  goods,  the 
usual  writ  of  execution  is  a  ^  /a.  de  honie 
teeUttoria ;  but  if  the  sheriff  returns  to  this 
nulla  bona  teelatoris  nee  propria^  and  a 
devastavit,  the  plaintiff  mny  forthwith 
upon  the  return  sue  out  a  Ji.  fa,  de  honie 
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propriiB^  or  (at  his  eleciion)  an  elegit 
against  the  property  of  the  executor  or 
aaminifltrator.  in  as  full  a  manner  as  in  an 
action  against  him  in  his  own  right  A 
devastavit  la  therefore  strictly  such  a  return 
by  the  sheriff;  however,  the  word  is  com- 
monly employed  in  the  general  sense  of 
wasting  the  goods  of  the  deceased,  or  in 
Equity  in  the  senne  of  a  breach  of  trust  or 
misappiopriation  of  the  assets. 

DE  YEVTEB  DTSPIOIXinM).  Where  a 
widow  is  suspected  of  feigning  herself  with 
child,  the  heir  mny  have  a  writ  de  ventre 
inepiciendot  to  examine  her  womb  whether 
it  oe  as  feigned  or  not;  and  in  case  her 
womb  be  as  feigned,  the  heir  may  until  her 
delivery  keep  her  under  turveiUanee. 

BEYIATIOV.  Departing  from  the  cer- 
tain course  of  navigation  prescribed  by 
custom  and  long  usage  as  the  safest,  most 
direct,  and  most  expeditious  mode  of  pro- 
ceeding from  one  specified  terminus  to 
another.  Such  departure  or  deviation  can 
only  be  justified  by  overwhelming  neces- 
sity, or  by  expresd  provision  of  the  charier- 
party  or  policy  of  assurance,  and  such  like 
circumstances.  In  a  voyage-policy,  there 
is  implied  a  condition  not  to  deviate,  unless 
the  contrary  is  expressed.  For  loss  sus- 
tained during  an  unauthorized  and  unjubti- 
fiable  deviation,  the  master  and  owners  are 
liable,  although  not  otherwise  blameable 
for  the  loss  {Davies  v.  Garrett,  6  Bing.  728). 

DEVICE :  See  titles  Dbbioms,  Goftsight 
in;  T^de Masks. 

DEYISAYIT  VSL  HOE.  This  was  an 
issue  directed  not  unfrequently  by  the 
Court  of  Chancery,  to  be  tried  before  a 
jury  at  Common  Law;  and  a  like  issue 
may  be  tried  by  that  Court  itself  at  the 
present  day  in  a  proper  rase.  The  object 
of  the  issue  is  to  ascertain  whether  or  not 
certain  properties  are  comprised  within  a 
devise  which  appears  primd  fade  not  to 
comprise  them.  A  proper  case  for  such  an 
issue  was  that  of  Neuifmrgh  v.  Newburgh,  5 
Madd.  364. 

DEVISE.  This  word  meant  originally 
to  divide  or  distribute  property,  but  it  is 
now  used  exclusively  to  signify  the  giving 
of  real  estates  by  will,  the  testator  being 
called  the  devisor,  and  the  object  of  his 
bounty  the  devisee.  The  word  *'  duvise  "  is 
properly  applicable  to  real  estate  only, 
while  the  word  "  bequeath'*  is  properly  ap- 
plicable to  personal  estate  only ;  and  upon 
the  strength  of  the  word  **  devise  "  alone,  an 
intention  has  been  found  to  puss  real  pro- 
perty, which  nothing  else  in  the  will 
seemed  to  indicate  (Juoard  v.  Hcidernees, 
20  Beav.  147). 

See  title  Sprgifio  Devibis. 


DIOTUX.  Called  also  cbiter  dictum,  or 
**  remark  by  the  way,"  is  a  remark  more  ur 
less  casual  dropping  from  a  judge  regard- 
ing the  law  in  matters  like  that  at  the  time 
before  him. 

DIEI     OOEDIOTIO:    See    title    Liois 

ACTIONCS. 


DISK  CLLVBa 

ESOUXATOE. 


:  see  tide 


DIES  VAffn        1  ^ 

^..^  ___■_,  I  See   title  Diss  mon 

DIES  JUSIDIOI  >      I 

DIESESEASn  J 

DIES   HOE   JUBIDIGirS.     A    day  on 

which  the  Courts,  for  reasous  of  religion, 
do  nut  sit ;  e.g,,  Cktod  Friday,  Sunday,  and 
the  like,  in  Komsn  Law  it  is  called  diet 
ne/cutuB,  The  days  on  which  the  Courts 
may  sit  are  called  diee  juridici,  and  in 
Roman  Law  were  called  diee/attu  Vaca- 
tions are  non-court  days  ibr  a  very  dif- 
ferent reason,  namely,  the  health  of  the 
judges,  counsel,  and  ollioeis. 

DIET.  A  legislative  assembly ;  s.^.,  the 
Diet  of  Frauktbrt. 

DIEU  ET  XOE  DBOrr  ("  God  and  my 
right'}.  This  is  the  motto  of  the  royal 
iiBkiiiil^,  and  is  said  to  have  been  first  used 
by  Bichard  I.  It  signifies  that  tue  sove- 
reignty is  subject  only  to  the  divine,  and 
not  to  any  human,  law.  But  it  is  uu  pre- 
text either  for  ab«uiutism  on  the  one  hand, 
or  for  the  subjection  of  the  btate  to  the 
ChuToh  on  the  other. 

DETFEEEEGEB,  C0ETSACT8  VOE :  See 

tities  SrcOK-BxoHAXoa ;  Tuo-Baboaims. 

DI0EITIE8.  These  are  titles  of  honour ; 
and  having  been  originally  annexed  to 
laud,  they  are  considerod  as  real  property 
(1  Cm.  55). 

DILAFIDATIOEB.  This  word  denotes 
generally  letting  a  house  get  into  bad 
repair,  and  is  applicable  generally  to  all 
tenants  who  are  under  a  covenant  to  repair 
{see  title  Waste).  But  it  is  more  pecu- 
liarly applicable  to  the  bad  repair  of 
ecclesiastical  residences,  tde  Ecclesiastical 
Law  enabling  a  succeeding  rector  to  bring 
an  action  for  dilapidations  against  the  exe- 
cutor or  administiutor  of  his  prtdeoeasor,  or 
(if  he  should  be  still  living)  aguinst  the 
predecessor  himself;  and  by  the  stat.  84 
&  35  Vict  c.  43,  ss.  36,  60  (Ecclesiastical 
Dilapidations  Act,  1871),  claims  for  dila- 
pidations rank  pari  passu  with  debts  due 
fh>m  the  deceased  incumbent  in  the  admi« 
nistration  of  the  assets  of  the  latter. 

See  title  Administbatioh  of  Assets  ; 
Repaibs;  Waste. 
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DILATOBT  PUA8:  See  title  Abate- 

MSMT,  PlBAB  in. 

DIBBCT  XVIUJEHCZ.  Is  evidenoe  di- 
rectly proving  any  matter,  aa  opposed  to 
circumsiantiar  evidence  which  is  often 
called  indirect  It  is  usually  conclusive, 
but  (like  other  evidence)  it  is  fiillible,  and 
that  on  various  accounts.  It  is  not  to  be 
confounded  with  primary  evidence  as  op- 
posed to  secondary,  although  in  point  of 
fact  it  usually  is  primary. 

8ee  titles  Gikoumbtaiitial  Etidbnob  ; 

EVIDINOB. 

SntXCnVO  THB  TTJBY  :  See  title  Jubt. 

DIBECTOB  OE  PUBUO  FBOSSCUTIOHS. 

Under  the  Prosecution  of  Offences  Act, 
1879  (42  ft  43  Vict  o.  22%  proTision  is 
made  for  the  appointment  of  an  officer  to 
be  called  by  the  name  of  Director  of  Public 
Prosecutions,  and  whose  duty  it  is  to  be, 
under  the  superintendence  of  the  Attorney- 
General,  to  institute  and  prosecute  criminal 
proceedings  in  any  criminal  Oourt,  whether 
formal  or  summiiry,  and  to  advise  police 
officers  and  others  relatively  to  criminal 
offences  (s.  2).  But  the  Act  expressly 
preserves  the  rights  of  private  persons  to 
prosecute  (i,  7) ;  only  the  director  may  be 
substituted  for  the  private  prosecutor  in 
any  case,  so  as  to  release  the  latter  from 
his  obligation  to  prosecute. 

DIBX0T0B8.  The  first  directors  of  a 
company  are  the  subscribers  to  the  memo- 
ranoum  of  association.  These  subscribers 
afterwards  elect  their  successors  in  the 
directorate ;  but  subsequently  the  directors 
aie  elected  by  the  shareholders.  The 
directors  manage  the  business  of  the  com- 
pany pursuant  to  the  articles  of  associ- 
ation, and  so  long  as  they  act  intra  viree 
and  the  company  nas  put  no  restrictions  on 
their  powers  ^ey  bind  the  company.  And 
not  only  are  they  agents  for  the  o«>mpany, 
but  they  are  al0t>  trustees  for  the  share- 
holders, and  liable  or  not  liable  accordingly 
like  ordinary  trustees  would  be  ;  but  they 
are  not  trustees  for  the  creditors  of  the 
company  {PoMe  CJaee^  26  W.  B.  823). 
IHreotors  being  (as  they  usually  are)  share- 
holdi-rs  in  the  company  have  as  siiare- 
holders  the  same  rights  and  privile^  as 
shareholders  generally,  the  capacity  of 
director  not  af^'ting  the  capacity  of  sliare- 
holder,  e.g,,  they  may  transter  their  shares 
like  other  siiarehulders  in  all  respects, 
unlefss  it  should  be  their  necessary  qualifi- 
cation shares  where  there  is  any  qualifi- 
cation. 

See  titles  Gompanibs  ;  Fraud  in 
Company  Law  ;  Joint  Stock  Com- 
panies. 

BIBABHITT.    This  means  any  incapa- 


jaiBABTLITY— continued. 
city  either  of  acauiring  or  transmitting 
a  right,  or  of  resisting  a  wrong.  Such  dis- 
ability may  arise  either  from  the  act  of 
the  party,  or  from  the  act  of  bis  ancestor, 
or  from  the  act  of  law,  or  from  the  act  of 
God.  (1).  From  the  act  of  ttie  party,— as 
where,  after  having  agreed  upon  the  sur- 
render of  an  old  lease  to  grant  a  new  one, 
he  grants  the  reversion  to  another,  whereby 
he  incapacitates  himself  to  grant  the  new 
lease ;  (2.)  From  the  act  of  the  ancestor, 
— as  where  he  was  attainttni  or  convii'ted 
of  treason  or  felony,  wherebv  formerly  he 
rendered  his  children  incapable  of  inherit- 
^S  *  (3.)  From  the  act  of  law,— as  where 
(prior  to  1870)  he  was  an  alien  bom, 
whereby,  or  in  consequence  thereof,  the 
law  struck  him  with  a  general  incapacity 
to  hold  lands;  and  (4.)  From  the  act  of 
God,  as  where  he  is  a  lunatic  or  idiot, 
and  incapable  therefore  generally  of  con- 
tracting. 

SISABLIHO  8TATUTJS8.  Are  certain 
statutes  relating  to  the  alienation  of  church 
lands  by  ecclesiastical  corporations  aggre- 
gate and  (in  a  lesser  measure)  by  ecclesi- 
astical corporations  sole.  They  are  1  Eliz. 
a  19;  18  Klis.  c.  10  ;  14  £li2.  c.  11 ;  and 
18  Eliz.  ell;  amended  by  6  &  7  Will.  4, 
c.  20,  and  a  considerable  number  of  statutes 
passed  in  the  present  reign.  Leases  are  by 
these  statutes  (speitking  roughly)  limited 
to  the  term  of  twenty-one  years  or  three 
lives;  but  with  the  sanction  of  the  Churoh 
Estates  Commissioners  building  and 
mining  leases  of  a  much  longer  duration 
may  be  granted. 

See  title  Enabliko  Statotbs. 

DISBAB.  To  deprive  a  barrister  per- 
manently of  the  privile>!es  of  his  positi<)n. 
It  is  analogous  to  striking  an  attorney  off 
the  rolls.  %eing  an  eitreme  measure  it 
is  more  common  to  suspend  than  to  disbar. 

DI8GEAB0E.  The  discharge  of  an 
obligation  arises  by  payment  of  what  is 
due  under  it,  or  by  satisfaction  other^'i-e. 
A  bankrupt  U  discharged  by  an  order  of 
discharge,  and  a  liquidating  debtor  by  a 
certificate  of  discharge. 

See  titles  Acgobd  and  Satispaotion  ; 
Cbbtipioatb  of  Discharge;  Coh- 
tbactb;  Obdbb  op  Disghaugb. 

DISCHASaX,   CXBTIFICATE  OF.     In 

liquidation,  is  granted  by  the  re^btrar  in 
bankruptcy,  when  the  crtditord  have  by 
special  resolution  agreed  tj  give  thiir 
debtor  his  discharge. 

See  title  Disghabob,  Obdbb  of. 

BISCEASOE   OF   COHTSACT.       This 
may  be  by  performance ;  also,  failing  per- 
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fonnaDce  according  to  the  tenor,  it  may  be 
discharged  (1.)  before  breach  by  tlie  like 
instrument  i^ hereby  it  was  ooDtracted  (e.g.^ 
specialty  by  release,  and  simple  contract  by 
the  mere  oral  or  written  consent  of  the 
parties) ;  and  (2.)  after  breach,  by  release 
in  all  cases,  or  (but  only  when  the  amoant 
due  on  the  contract  is  uncertain)  by  accord 
of  the  parties  and  satisfuctiou.  The  dis- 
chsrge  also  sometimes  arises  through 
operation  of  law,  e.g.,  where  the  debtor 
becomes  the  executor  of  his  creditor;  also, 
where  the  creditor's  own  conduct  renders 
performance  of  the  contract  impossible. 

DI8CHAB0E,  OSDSB  OF.  In  bank- 
ruptcy, is  granted  by  the  Court  either  when 
the  dibtor  has  paid  lOs.  in  the  pound,  or 
having  paid  less  his  creditors  have  resolved 
for  sufficient  reasons  to  allow  him  to  be 
discharged. 

See  title  Discharge,  Ckbtificate  of. 

DISCLAI]C£B:  See  title  Comtetanoeb, 

BUb-title  DlSCLAIHEB. 

DlflCOFmnrAKCS.  Ab  applied  to  the 
cessation  of  an  estate,  a  discontinuance  is 
said  to  arise  when  he  who  hath  an  estate 
tail  niaketh  a  larger  estate  of  the  land 
than  by  law  he  is  entitled  to  do,  in  which 
case  the  estate  is  good,  but  so  far  only  as 
his  estate  extends  who  made  it,  e.g,,  if 
tenant  in  tail  makes  a  feoffment  in  fee 
simple,  or  for  the  life  of  the  feoffee,  or 
in  ^il— «11  which  are  unless  he  have  first 
barred  the  estate  tail  beyond  his  power 
tn  make — ^and  if  the  feofft  e  liavinj^  entered 
(as  lawfully  he  may)  during  the  life  of  the 
feoffor,  retains  the  possession  after  the 
death  of  the  latter,  the  injury  which  he 
d'les  by  such  retention  is  a  discontinuance 
of  the  legal  estate  of  the  heir  in  tail. 

As  applied  to  the  cessation  of  an  action, 
it  means  the  withdrawal  of  same  out  of 
Court.  When  a  plaintifi'  has  become  aware 
of  any  defendant's  defence,  he  may,  at  any 
time  before  replying  thereto,  wholly  dis- 
continue his  aotionl)y  delivering  a  notice 
in  writing  to  that  effect.  And  he  may, 
with  the  leave  of  the  Court  or  of  a  judge, 
do  the  like  at  any  subsequent  stage  of  the 
action,  but  only  upon  terms,  and  leave  to 
discontinue  is  not  granted  as  a  matter  of 
course  (Siahhchmidf  v.  Walford,  4  Q.  B.  D. 
217).  The  discontinuance  does  not  preju- 
dice any  subsequent  action  for  tlie  scone 
cause,  unless  one  of  the  terms  was  such 
(Order  xxni.,  1);  and  the  plaintiff  almost 
invariably  pavs  the  defendant  his  costs,  for 
which  costs  the  defendant  may  sign  judg- 
ment (Order  xxin.,  2),  and  may  also  assess 
damngi'S  upon  any  undertaking  as  to 
damages  (^Netccimen  v.  Couhon^  7  Ch.  Div. 
764). 


BISCOHTIHUAVCS  \ 
OPACTIOH  I  See  title  Dkoon- 

DlflCOHTIinrAHCE  I      TiNUAHOL 
OF  ESTATE  ^ 

DI8C0UVT.  Is  interest  tn  reverso  ;  that 
is  to  say,  where  money  is  payable  on  a  cer- 
tain day,  and  it  is  paid  after  that  day,  or 
(as  it  is  said)  the  payment  is  tn  tnortf,  then 
interest  is  demandable  as  a  general  rule  ; 
but  when  conversely  or  reversely,  the 
money  in  such  a  case  is  paid  before  the 
day,  then  a  deduction  in  the  nature  of 
interest  is  made  on  account  of  the  accele- 
rated payment,  and  the  deduction  is  QEdled 
discount.  Banker's  discount  is  literally 
the  same  as  ordinary  discount 
See  title  Intebxst  of  Monst. 

DISCOYEBT.  By  the  Common  Law, 
neither  party  to  an  action  was  required  to 
make  discovery  to  the  other  of  any  docu- 
ments or  circumstances  which  might  be 
useful  in  evidence;  and  an  application 
required  to  be  made  to  the  0>urt  of  Chan- 
cery, which  would  in  certain  cases  upon 
a  BILL  of  DI8C0VXBT  being  filed,  decree 
that  the  defendant  thereto  should  make  a 
particular  discovery  to  the  plaintiff.  But, 
in  more  recent  times,  bills  of  discovery  be- 
came unnecessary;  for,  in  the  Court  of 
Chancery,  discovery  of  documents  might 
be  obtained  under  the  Jurisdiction  Act, 
18fi2,  by  summons  at  chambers;  and, 
under  the  stats.  14  ft  15  Vict.  o.  99,  and 
17  k  18  Vict.  o.  125,  discovery  might  also 
be  had  at  law.  And  under  the  present 
practice,  the  varieties  of  and  modes  of  ob- 
taining discovery  are  the  same  in  all  the 
Courts,  and  are  briefly  the  following  :— 

I.  Interrogatoriee  and  Aruioert  thereto, — 
Either  party  may  deliver  to  the  other  or 
others,  interrogatories  in  writing  fiir  his 
examination  (Order  xxxi.),  such  interroga- 
tories being  reasonable  and  not  vexatious 
or  irrelevant,  or  ill-timed ;  and  the  party 
interrogated  answers  by  affidavit  said 
interrogatories,  doing  so  fully  and  not  eva- 
sively, or  else  refuses  to  answer  same  or 
any  of  them,  giving  his  reasons  for  refus- 
ing. A  first  insufficient  answer  may  be 
ordered  to  be  supplemented  by  a  further 
answer,  and  so  on ;  and  the  not  complying 
with  anv  order  to  answer  or  to  further 
answer  interrogatories  is  a  contempt  of 
Court  (Order  xxxi.,  20). 

II.  Affidavit  of  DoeumenU,  —  Either 
party  may  obtain  against  the  other  or 
others  upon  summons  at  chambers  an 
order  requiring  him  or  them  to  make  di»- 
oovery  on  oath  of  all  the  documents  relat- 
ing to  the  action  which  are  or  which  have 
been  in  his  or  their  possession  or  power 
(Order  xxxi.,  12) ;  and  a  form  of  affidavit 
of  documents  is  prescribed,  and  tlint  form 
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most  bo  strictly  observed  (Appendix  B, 
Ju'Hcature  Act,  No.  9). 

III.  Inspection  of  Documents. — Upon 
notice  or  (failing  oompliiinoe  therewith) 
upon  order  to  produce  for  inspection,  either 
party  may  inspect  all  the  documents  re- 
lating ti)  the  action  which  are  referred 
to  in  any  atfidayit  or  pleading  of  the  other 
party  or  parties :  and  a  note  of  the  result 
of  such  inspection  may  be  made.  Non- 
oompliiince  with  any  order  to  permit  in- 
spection  of  documents  is  a  contempt  of 
Court  (Order  xxxi.,  20). 

N.B. — In  addition  to  tliese  modes  of 
discovery,  properly  so  called,  either  party 
may  also  obtain  upon  summons  [or  motion] 
an  order  to  inspect  the  property  of  the 
other  party  or  parties  (see  title  Insfko- 
TioN  OF  Pbopbrty).  And  while  discovery 
is  in  aid  of  evidence,  the  effect  of  admis- 
sions (whether  of  documents  or  of  the 
allegations  in  pleadings)  is  to  supersede 
the  necessity  of  evidence. 

See  titles  Aduission;  Admission  or 
DocuMEirrs ;  Admissiostb  in  Plead- 
ings. 

DI8CBEDITIK0  WITHESS.  Is  often  the 
object  of  the  cross-examlimtion  of  a  witness. 
And  upon  any  examination  in  chief  of  a 
Witness  who  proves  adverse^  the  party  may 
attempt  to  discredit  even  his  own  witness. 
See  titles  Advkbsi  Witness;  £xahi- 
NATiON  OF  Witnesses. 

DISCBETIOK.  Is  sometimes  opposed 
to  duty,  e.g.,  iu  determining  the  liability  of 
trustees  for  making  an  investment  that  has 
proved  a  loss  to  the  trust  estates. 

BISCBETIOHS  AKD  DUTIES  :  See  tit'e 

DUTTCB  AND  DISCRETIONS. 

DI8SNTAILIH0  ASSITBAKCE.  By  the 
stat.  3  &  4  Will.  4,  c.  74,  which  abolished 
the  ancient  Fines  and  Btooveries,  whereby 
formerly  (amongst  other  things)  an  estate 
tail  might  be  barred,  there  was  substituted 
a  new  absuranoe,  called  a  disentailing 
assurance,  which  was  calculated  to  produce 
the  same  effect.  By  this  assurance,  which 
is  in  the  form  of  a  simple  indenture,  but 
which  requires  to  be  enrolled  within  six 
months  of  its  execution  in  the  Oourt  of 
Chancery,  the  tenant  in  tail  (with  or  with- 
out the  consent  of  the  protector  when  there 
is  any  such)  conveys  the  lands  to  a  middle 
man  Tor  man  of  straw),  to  the  use  of  him- 
self the  tenant  in  tail,  his  heirs  and  assigns, 
by  which  means,  and  under  the  Statute 
of  Uses,  he  instantly  (upon  enrolment) 
emerges  a  legal  tenant  in  fee  simple.  It  is 
usual  (but  not  apparently  necessary)  to 
add,  that  the  object  of  the  assurance  is  to 
dock  and  bar  the  entail  and  all  remain- 
ders, &or    Where  there  is  a  protector,  and 


DISEHTAIUKG  ASSlTRASICE-eontd. 
he  reftises  to  concur,  the  disentailing  deed 
has  the  effect  of  a  fine  only,  but  otherwise 
or  if  there  is  no  protector  it  has  the  effect  of 
a  common  recovery,  or  sucli  other  effect  os 
the  party  disentailing  chof  ses  to  effect.  For 
example,  the  entail  may  be  barred  for  500 
years  and  so  forth. 

See  titles  Fine  ;  Recovery. 

DISEHTAILIKO  DEED :  See  title  Disen- 
tailing ASSUBANOE. 

piBFSAVCHISS.    To  deprive  of  certain 
privileges,  freedoms,  or  franchises. 
See  title  Enfeanchisr. 

DISOBACE,  aiTESTIOirS  TENDIHO  TO. 

Questions  which  tend  to  disgrace  a  witness 
may  be  put  by  counsel  in  cross-examina- 
tion, or  in  order  to  discredit  an  adverse 
witness,  subject  only  to  the  control  of  the 
Conrt,  and  subject  apparently  to  this,  that 
the  evidence  is  not  excluiied  as  being 
contrary,  to  public  decency  (e.g.,  sexual 
disclosures). 

See  title  Privilege  of  Witne8s. 

DISHOKOTTB,  NOTICE  OF.  Where  the 
acceptor  of  a  bill  fails  to  pay  at  maturity 
on  the  bill  being  presented  to  him,  in  other 
words,  dishonours  the  bill,  the  bill  holder 
(although  he  may  sue  the  acceptor)  com- 
monly prefers  looking  either  to  the  drawer 
or  some  or  one  of  the  indorsers;  and  to 
ensure  his  remedy  against  the  latter,  he 
must  without  delay  give  them  notice  of  the 
acceptor's  refusal  to  pay,  i.e.,  must  give 
notice  of  dithonour.  Even  the  drawer  is  t  n- 
titled  to  such  notice,  unless  in  the  one  case 
of  the  bill  being  acccptid  for  his  accommo- 
dation only  (Bickerdike  v.  Bollman,  I T.  R. 
405).  Tlie  failun^  to  give  prompt  not:ce  of 
dishonour  has  the  effect  of  discnargiog  all 
the  parties  otiier  thnn  the  acceptor. 
See  title  Bill  of  Exchange. 

DISMISSAL  Of  AOnOK.  May  be  either 
before  the  trial  or  at  the  trial.  (1.)  Before 
the  trial,  either  for  want  of  prosecution,  or 
for  the  plaintiff's  default  m  delivery  of 
statement  of  claim  or  in  complying  with 
an  order  for  disoovory,  or  in  g>ving  notice 
of  trial ;  (2.)  At  the  trial,  for  plaintiff's 
default  to  appear,  or  from  his  case  breuk- 
ing  down  either  through  insufficiency  of 
evidence  or  upon  any  legal  ground.  Such 
dismissal  is  almost  invariably  with  costs. 

DISPATTFBB.  When  a  poor  person  has 
been  admitted  to  sue  in  forma  pauperis, 
and  through  the  subsequent  acquisition  of 
property  or  any  other  sufficient  cuuse  it  is 
proper  that  he  should  be  deprived  of  the 
privilege  of  suing  in  that  quality,  then  he 
IS  deprived  of  the  privilege  accordingly  ; 
in  other  words,  he  is  dispaupered. 
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DISPBHSnrG  FOWEB.    The  early  En- 
glish Bovereif^s,  in  imitation  of  the  Popes 
of  Rome,  had  assumed  to  dispense  with  the 
laws  by  issuing  proclamations  and  making 
grants  ^n<m  obstante  any  particular  law 
to  the  contrary."    This  assumption  was 
odious  to  the  Common  Law.    Tlius,  in  the 
reign  of  Henry  III.,  in  a  suit  between  the 
Bisliop  of  Carlisle  and  a  certain  barun,  the 
king  having  resorted  to  his  dispensing 
power  in  favour  of  the  bishop,  and  after- 
wards in  favour  of  the  baron,  tlie  chief 
justiciary  complained  of  the  introduction 
of  ecclesiastical    maxims   into  the  Civil 
Courts ;  and  in  the  same  reign,  the  king 
having  referred  to  the  practice  of  the  p<»pt^s 
in  vindication  of  his  use  of  the  clause  rum 
obstante,  the  Master  of  the  Hospitallers  ex- 
claimed, "God  forbid  that  your  Migcsty 
should  utter  such  a  graceless  speech." 

The  practice,  notwithstanding,  continued 
to  be  exercised,  and  in  some  reigns  more 
extensively  than  in  others.     In  particular 
the  exercise  of  the  power  by  Richard  IL  is 
said  to  have  been  such  as  to  set  aside  the 
very  principles  of  the  statutes  dispensed 
from ;    but  the  more  usual  practice  was 
to  dispense  in  particular  cases  only  of  bu 
exceptional  character.    It  was  the  opinion 
of  Lord  Coke  (Case  of  Non  obstante^  12 
Rep.  SO)  that  no  Act  of  Parliament  could 
bind  the  king  from  any  prer<»gative  that 
was  inseparable  from  his  person,  so  as  that 
he  might  not  dispense  with  the  statute  bv 
non  ooBtante.     But  the  true  nature  and 
limits  of  the  king's  right  of  dispensing 
with  statutes  was  not  fully  understood 
until  the  case  of  Thomoi  v.  SorreO^  decided 
in  1666.  and  reported  in  Yaughan.    The 
plaintiff  in  that  ease  was  ft  common  in- 
former, who  brought  his  qui  tarn  action 
against  the  defendant  (a  vintner)  to  recover 
his  share  of  a  penalty  under  the  stat. 
7  Edw.  6,  0.  5,  incurred  by  the  defendant 
in  selling  wine  by  retail  without  a  licence, 
in  the  county  of  Middlesex.   It  was  found, 
on  special  verdict,  that  James  I.,  who  in- 
corporated the  Company  of  Vintners  in  the 
City  of  London,  bad  given  them  licence  in 
the  letters  patent  of  their  incorporation  to 
Bell  wine  by  retail  or  in  gross  witliin  the 
city  and  its  suburbs,  ^^wm  (jbttante  the 
statute  of  Edw.  VI."  The  judgment  given 
was  to  the  effect  that  the  king  was  able  to 
dispense  in  some  cases  and  not  in  others, 
ana  that  the  distinction  between  the  two 
classes  of  cases  did  not  depend  (as  had  at 
one  time  been  said)  upon  whether  the  act 
prohibited  by  the  statute  was  nuUum  in  se 
or  malum  prohibiium  only,  but  that  it  de- 
pended upon  whether  theking  himself  was 
the  only  person  affected  by  it  or  whetlier 
his  subjects  also  were  affected  bv  it.    He 
could  dispense  with  his  own  piivileges,  but 
not  with  his  subjects'  righta;  and  this 
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distinction  has  been  substantially  adopt<*d 
by  the  legislature,  the  statute  38  &  39  Vict, 
c.  80,  recognising  it,  and  in  fact  expressly 
enabling  the  Crown  to  dispense  with  the 
penalty  (so  far  as  it  accrues  to  the  in- 
former)  upon   coffviction  of  an  offence 
against  the  Sunday  Observance  Act,  21 
Geo.  3,  c.   49.    (See  title  Qci  Tam  Ac- 
tions.)   Clearly,  therefore,  the  practice  or 
privilege  of  diMpensing  was  considered  as 
being  not  in  itself  wrong,  but  only  wrong 
in  the  abuse  of  it.    Such  abuse  was  again 
illustrated  in  1G85,  in  the  case  of  Godden 
V.  Hale»^  James  II.  having  in  that  ca^e 
dispensed  with  the  Teat  Act  in  favour  of 
the  defendant  upon  his  appointment  to  a 
military  oflSce,  and  in  express  fraud,  not 
only  of  the  Test  Act  itself,  but  also  of  suc- 
cessive resolutions  of  Parliament  confirma- 
tory of  the  Act     In  the  Bill  of  Rights 
(1  W.  &  M.  scss.  2,  c.  2),  it  is  aocorduigly 
declared,    witli    reference    evidently   to 
James  U.,  that  the  dispensing  power  as  of 
late  exercised  was  illegal,  thus  indicating 
at  once  the  legitimate  use  and  the  illegal 
abnse  of  that  prerogative.    In  the  recent 
Case  of  Eton  CoUege,  1815.  it  was  held  that 
a  dispensation  of  Elizabeth  granted  to  the 
fellows  of  Eton  College  to  hold  eoclesiastioal 
preferment  together  with  their  fellowships, 
notwithstanding  a  statute  of  Henry  VL  to 
the  contrary,  was  a  legitimate  exercise  of 
the  dispensing  power. 

DI8P08SS8SI0H :  See  title  Oustbr. 

DI88ZI8IH.  When  one  man  invades 
the  possesbion  of  another,  and  by  force  or 
surprise  turns  him  out  of  the  occupation  of 
his  lands,  this  is  termed  a  disseism,  being 
a  deprivation  of  that  actual  seisin  or  cor- 
poral possession  of  the  freehold  which  the 
tenant  before  enjoyed.  In  other  words,  a 
disseisin  is  said  to  be  when  one  enters 
intending  to  usurp  the  poasession,  and  to 
oust  another  from  the  freehold.  To  consti- 
tute on  entry  a  disseisin,  there  must  be  an 
ouster  of  the  freehold,  either,  first,  by  tak- 
ing the  profits ;  or,  secondly,  by  claiming 
the  inheritance  (1  Cruise,  60).  He  who  so 
enters  and  puts  a  party  out  of  possession  of 
the  freehold  is  termed  the  disseisor,  and 
the  party  ousted  is  called  the  disseisee. 
See  title  Ouster. 

BIBOBHTEBS.  The  stat.  1  Will  &  M. 
sess.  1, 0. 18  (Toleration  Act),  s.  4,  exempt*  d 
persons  taking  the  oaths  and  subscribing 
the  declaration  therein  mentioned  from 
all  prosecutions  in  the  Ecclesiastical  Courts 
for  nonconformity;  and  it  was  held  in 
Barnes  v.  Shore  (8  Q.  B.  640),  that  this  pro- 
vision  extended  not  only  to  lay  persons,  but 
to  clergymen  who,  after  being  ordainecl, 
dissented  from  the  Church.    For  disturb- 


A  NEW  LAW  DICTIONABT. 


179 


VSMSKETEBB—^oniinned. 

ing  a  Dusentingoongiegation  each  offender 
is  liable  to  a  penalty  of  £20.  A  Jewish 
synagogue  is  not  at  the  present  day  an 
illegal  establishment  {Igrad  v.  Simmons, 
2  Stark.  256). 

DiBsenters,  in  respect  of  their  religious 
worship  have  as  full  a  right  as  Churchmen 
to  the  protection  of  the  Courts  (jRex  v. 
Wrtmghton,  3  Burr.  1683) :  and  a  manda- 
mus will  lie  to  register  and  certify  a  Dis- 
senting meeting  -  house  {Rex  ▼.  Derby 
(Ju9tice$)f  4  Barr.  1991);  also  to  compel 
the  trustees  of  a  meeting-house  to  admit  a 
Dissenting  teacher  {Bex  v.  Barker,  3  Burr. 
1265). 

See  title  NoNooNroBMiSTS. 

DI8-8XBTI]r0  EYIDEHGE  :  See  titles 
Eyidxnob,  sub-title  ADMisBioais;  Belf^ 
Beoabding  Evidikob. 

DISBOLUnOV:  See  titles  Ditobob  ; 
Mabbiage;  Pabtnebship. 

DI880LUnOV  07  PASLIAXEHT.    The 

Crown  may  dissolve  Parliament  either  in 
person  or  by  proclamation ;  the  dissolution 
IS  usually  by  proclamation,  after  a  proroga- 
tion. No  Parliament  may  last  for  a  longer 
period  than  seven  years  (Septeunial  Act, 
1  Gea  1,  c  38).  Under  the  6  Anne  c.  37, 
upon  a  demise  of  the  Crown  Parliament 
became  ipso  facto  dissolved  six  months 
afterwards,  but  under  the  Reform  Act,  1867, 
its  continuance  is  now  nowise  affected  b 
such  demise  (May's  Pari.  Pract  6th  e 
p.  48). 

DISTAHGE.  Is  to  be  measured  in  a 
straight  line  as  tlie  crow  flies  (^Lake  v.  BtU- 
ler,  5  EL  &  Bl.  92),  in  the  absence  of  an 
expressed  contrary  intention.  And  where 
the  trustees  of  a  turnpike  ri>ad  were  pro- 
hibited by  a  local  Act  of  Parliament  from. 
erecting  any  toll-gate  within  three  miles  of 
Borgate  in  the  town  of  Suuthampton,  it 
was  held  that  the  distance  was  to  be 
measured  by  a  straight  line  and  not  by  the 
road  {Jewell  v.  SUad,  6  £1.  ft  bL  350; 
Duignan  v.  WaJker,  1  Johns.  446). 

BI8TIH0T  COHT&ACTS  :  See  title 
Double  Pboof. 

DI8TBXB8.  A  power  of  dibtress  may 
belong  to  a  landlord  either  in  virtue  of  ex- 

Srera  words  conferring  it  (Daniel  v.  Stepney, 
..  R.  7  Ex.  827 ;  9  Ex.  (Ex.  Ch.)  185),  or 
in  virtue  of  the  general  law.    In  the  latter 
case,  the  following  are  the  requUiites  to  the 
power  of  distress : — 
(1.)  There  must  be  an  actual  lease,  and 

not  a  mere  agreement  for  one ; 
(2.)  The  rent  must  be  certain ; 
(3.)  The  rent  must  be  in  arrear,  but  in 
the  case  of  rb^nts  payable  in  ad- 
vance, these  are  held  to  he  in 
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arrear  instantly  upon  the  com- 
mencement of  the  period  for  which 
they  are  payable  (Buckley  v.  Tay 
lor,  2  T.  K.  600) ;  and 
(4.)  The  distrainer  must  have  the  rever- 
sion in  him,  either  an  actual  re- 
version or  (at  the  least)  a  reversion 
by  estoppel   (Morton  v.    Woods, 
L.  B.  3  Q.  B.  658). 
With  reference  to  the  things  that  are 
liable  to  be  distrained,  generally  sp^Lking, 
all  moveable  chattels  (whether  the  property 
of  the  tenant  or  of  a  stranger)  wnich  are 
upon  the  demised  premises  at  the  time 
when  the  distri^ss  is  made  are  liable.  (2  W. 
ft  M.,  sess.  1,  c.  5,  s.  3),  subject 

With  reference  to  the  things  that  are  not 
liable  to  be  distrained,  the  following  dasses 
of  things  are  not  liable  : 
( I .)  j<Mxtures,  sed  qtuere  ; 
(2.)  Title  deeds  ; 

(3.)  Things  delivered  to  a  person  exer- 
dsing  a  public  trade  to  be  managed 
in  the  way  of  his  trade ; 
(4.)  Animals /er«  no/ure; 
(5.)  Things  in  actual  use ; 
(6.)  Perishable  goods ; 
(7.)  Goods  in  the  custody  of  the  law ; 
(8.)  Crops  of  produce  sold  by  sheriff, 
subject  to  an  agreement  to  con- 
sume same  on  land  ; 
(9)  Frames,    looms,   &o.,   entrusted   to 

workmen ; 
(10.)  Goods  of  an  ambassador ;  and 
(11.)  Effects  of  a  company  being  wound 

up,  unless  by  leave. 
And  the  following  classes  of  things  are 
conditionally  privileged  from  being  taken 
in  distress : — 
(1.)  Implements  of  trade  not  in  actual 

use;  and 
(2.)  Cattle  and  sheep. 
The  distress  must  be  made,  as  a  general 
rule,  on  the  premises  demised,  subject,  how- 
ever, to  the  following  exceptions : — 
(1.)  Cattle  or  stock  of  ^e  tenant  feeding 
or  being  on  a  common  appendant 
or  appurtenant  or  otherwise  be- 
longing to  the  demised  premises ; 
(2.)  Cattle  seen  driven  off  the  demised 
premises  on  purpose  to  defeat  the 
distress;  ana 
(3.)  Gtx)ds  fraudulently  removed  from 
the  demised  premises. 
See  title  Execution. 

DISTBE88  mVIRlTB.  In  the  case  of 
a  distress  for  fealty  or  suit  of  Court,  no  dis- 
tress can  be  unreasonable,  immoderate  or 
too  large ;  for  this  is  the  only  remedy  to 
which  the  party  aggrieved  is  entitled,  and 
therefore  it  ought  to  be  such  as  is  suffi- 
ciently compulsory ;  and  let  it  be  of  wliat 
value  it  may,  tht-re  is  no  harm  done,  e»po- 
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cially  as  it  cannot  be  sold  or  made  away 
with,  bnt  must  be  restored  imme<liate1y 
on  Baiufaction  made.  A  distress  of  this 
nature,  that  baa  no  bounds  witb  regard  to 
its  quantity,  and  which  may  be  repeated 
from  time  to  time,  until  the  stubbornness 
of  the  party  is  conquered,  is  called  a  dis- 
tress infinite.  For  some  other  purposes,  as 
in  summoning  jurors  and  the  like,  a  distress 
infinite  used  also  to  be  allowed ;  and  so  like- 
wise under  tlie  C  L.  P.  Act,  1854,  to  comp«-l 
the  delivery  up  of  the  specific  chattel 
ordered  by  the  Uourt  to  be  delivered  up. 

DIBTEIBUTION  OF  IHTESTATE'B  ES- 
TATE :  See  titles  Capita,  Dibtribction 
FEB ;  Next  of  Kin;  Stirpes. 

DI8TBICT  CHAPELS  OB  CUUBCHE8 : 

/See  title  Pboprietart  Chapels. 

DISTRICT  BEGISTBIES.  Under  tlie 
60th  section  of  the  Judicature  Act,  1873 
(86  ft  87  Vict.  0.  66)  power  was  g^ven  to 
the  sovereign  to  establish  district  registries ; 
and  by  Onler  in  Council  dated  tlie  12th  of 
August,  1875,  such  registries  have  been 
established,  and  district  registrars  appointed 
over  them,  for  the  issue  of  writs  of  sum- 
mons, and  ftir  the  taking  of  other  proceed- 
ings in  an  action  in  the  High  Court  of 
Justice. 

See  title  Distbictt  Beoistbies,  Pbo- 

CEEDING8  IN. 

'  DISTRICT  REGISTRIES,  PROCEEDINGS 

IH.  Generally  all  proceedings  may  be 
taken  in  the  district  registry,  which  may 
be  taken  in  the  chambers  of  the  judge  in 
London.  Wlien  an  action  is  proceeding  in 
the  District  Registry  (through  the  writ  of 
summons  having  been  issued  thereout,  and 
appeal  anoe  to  such  writ  having  been 
entered  therein),  then  in  the  district  may  be 
taken  all  prooeedings  down  to  and  including 
final  judgment  for  default  of  appearance,  or 
interlocutory  judgment,  for  account  or  other- 
wise, for  default  of  appearance,  or  of  plead- 
ing together  with  final  judgment  thereon, 
when  damages  have  been  assessed,  and  in 
otl:er  eases  down  to  and  inoloding  entry 
for  trial  of  the  action  (Snell's  Equity  by 
Brown,  5th  ed.  pp.  729-731). 

DISTRIKGAB,  nfJTTNCTIOK  DT  NA- 
TURE OF.  Under  the  4th  section  of  the 
Btat.  5  Vict.  c.  5,  an  injunction  in  the  nature 
of,  but  much  mora  efilcacious  than,  a  writ 
of  distringas,  may  be  obtained  summarily 
in  the  Chancery  Division  against,  not  only 
the  B^nk  of  England,  but  any  public  com- 
pany whatsoever,  to  restrain  the  transfer  of 
(or  the  payment  of  d;vidends  upon)  not 
only  any  stock,  but  also  any  shares,  in  the 
books  of  such  iMuk  or  company. 
See  title  Dibtrimgas,  Writ  of. 


DI8TRIKGAS  JITRATORES.  A  writ 
directed  to  the  sheriff  peremptorily  com- 
manding him  to  compel  the  a(>pearanoe  of 
jurors  in  Court  on  a  ccrtaiu  day  therein 
appointed.  This  writ  was  abolished  by  the 
C.  L.  P.  Act,  1852  (1  Arch.  Prac.  36.5). 

DISTRINGAS,  WRIT  OF.  Formeriy,  a 
writ  bearing  this  name  UBed  to  be  directed 
to  the  sheriff,  commanding  him  to  distrain 
upon  the  goods  and  chattels  of  a  defendant, 
in  ordir  to  compel  his  appearance  to  a  writ 
of  summons.  It  was  only  granted  when 
the  person  requiring  the  same  had  shewn 
by  fliffldavit  to  the  satisfaction  of  the  Court 
out  of  which  the  writ  of  summons  issued, 
that  the  defendant  had  not  been  personally 
served  with  the  writ  of  summons,  and  had 
not,  according  to  the  exigency  tht  reof,  ap- 
peared to  the  action,  and  c  >uld  not  be  com- 
pelled so  to  do  without  some  more  effica- 
cious process  (1  Arch.  Prac.  202).  The 
writ  in  this  use  of  it  was  abolished  by  the 
C.  L.  P.  Actt  1852.  Another  writ  bearing 
this  name  hud  for  its  object  to  stay  the 
payment  away  of  stock  in  the  Bank  of 
England.  This  latter  writ  is  still  in  use, 
and  issues  out  of  the  London  Office,  out  of 
which  writs  of  summons  are  issued  (Order 
XLvi.  2).  Any  person  may  issue  it  who 
claims  to  be  interested  in  any  stock  trans- 
ferable at  the  Bank  of  England  standing 
in  the  name  of  any  other  person  (Order 
XLVI.,  2).  The  writ  issues  upon  filing  an 
affidavit  swearing  to  the  interest  of  the 
applicant,  and  identifying  the  stock  (Mor- 
gati's  Chanc.  Acts,  5tli  ed.  p.  586  ;  5  Vict. 
0.  5). 

See  title  Distrinoab,  iKJiTNcnoar  in 
Naturb  of. 

DISTURBAKCE.  A  species  of  injury  to 
real  property,  commonly  consisting  of  a 
wrong  done  to  some  incorporeal  heredita- 
ment by  hindering  or  disquieting  the 
owners  in  their  regular  and  lawful  enjoy- 
ment of  it.  There  were  five  principal 
varieties  of  this  injury,  viz. :  (1.)  Diaturb- 
anoe  of  franchise ;  (2.)  Disturbance  of  com- 
mon ;  (3.)  Disturbance  of  ways ;  (4.)  Dis- 
turbance of  tenure ;  and  (5.)  Disturbance 
of  patronage  (Finch,  187). 

DITCHES :  See  title  Fences  and  Ditches. 

DIVIKATIO    KOK    IHTSRFRETATIO. 

Conjecture  is  not  eonstructiotit — a  maxim 
overlooked  by  the  Court  in  Travers  v. 
Blunddl,  6  Ch.  D.  436. 

DIVISIOVAL  COURTS.  Are  any  courts 
composed  of  the  Judgps  of  the  High  Court, 
and  comprising  not  fewer  than  two  of  such 
judges  at  tbe  least.  They  correspond  very 
much  to  the  old  sittings  of  the  Common 
Law  Courts  in  Banc.  These  Courts  are 
never  made  up  in  the  Chancery  Diviaion 
(from  paucity  of  judges);  but  the  Divisional 
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Courta  at  Westmioster  entertaia  all  Chan- 
cery flppUcations  which  require  to  go  before 
a  divitiiooal  Court. 

See  title  Divisional  Coubts,  Mattibs 

FOR. 

BIVIBIOKAL  C0TJBT8, 1CATTEB8  FOB. 

Tlie  various  business  for  these  courts  may 

be  classified  as  under : — 
(1.)  All  appeals  from  Petty  or  Quarter 
Sessions,  from  a  County  Court,  or 
from  any  otlier  Inferior  Court, 
which,  before  the  Judicature  Acts, 
1873-5,  lay  to  the  Superior  Courts 
of  Law  or  £quity  (Order  Lvii  a., 

1); 

(2.)  Cases  or  points  in  cases,  reserved  at 
trials  for  the  consideration  of  the 
Divisional   Court,  and   oases   or 
points  in  cases  directed  at  trials  to 
oe  argued  before  the  Divisional 
Court 
(3.)  Application  for  new  trials,  from  a 
trial  before  a  judge  with  a  iury 
(Orders  xxxix.  1 ;  lvii  a.,  1.,  Dec. 
1876). 
(4.)  Applications    for    orders,  charging 
stock,  or  shares  (Order  xliy.  1) ; 
and 
(5.)  The  following  civil  (besides  certain 
election  and  criminal)  proceedings, 
viz. : — 
(a.)  Proceedings  directed  by  Act  of 
Parliami^nt  to  be  taken  be- 
fore   the   Court,    when  the 
Court's  decision  is  final ; 
(b.)  Cases  stated    by  the   Kailway 

CJommissioners ; 
(c)  Special  cases,  by  agreement  of 

all  parties ;  and 
(d.)  Appeals  from  the  Common  Law 
Ciiambers  to  the  Court  (Order 
LYiia.,  1); 
See  title  Banc  ob  Dakoo,  Sittikq  nr. 

DIVI8I0K8  OF  HIGH  COUBT.  Are  the 
Chancery  Division  ^comprising  the  Master 
of  the  Bolls,  the  tbree  Vice-Chancellors, 
and  the  Additional  Judge)  and  the  three 
Common  Law  Divisions,  and  the  Probate 
Division  and  Admiralty  Division. 

DIYOBCX.  The  legal  separation  of 
husband  and  wife.  There  were  two  kinds 
of  divorce,  the  one  total,  the  other  partial ; 
the  one  h  vinculo  mairimoniif  the  other 
merely  d  merud  et  thoro.  The  total  divorce, 
a  vinetdo  matrimonii^  used  to  be  only  for 
some  canonical  cause  of  impediment  exist- 
ing before  the  marriage,  e.g.<,  consanguinity, 
and  not  for  any  impediment  that  was 
supervenient.  In  these  cases  of  a  total 
divorce,  the  marriage  used  to  be  declared 
null,  as  having  been  absolutely  unlawful 
ah  initio ;  and  the  parties  were  therefore 
separated  pro  walute  animarum  ;  for  which 
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reason  no  suoli  divorce  could  be  obtained 
but  during  the  life  of  the  parties.  In 
these  divorces  the  wife,  it  was  said,  should 
receive  all  again  that  she  brought  with 
her,  because  the  nullity  of  the  marriage 
arose  throngh  some  impediment,  and  the 
goods  of  the  wife  were  given  for  her  ad- 
vancemniit  in  marriage  which  was  now 
found  never  to  have  existed.  (Dyer,  62). 
But  at  the  present  day  a  divorce  h  vinculo 
matrimonii  may  be  obtained  for  a  cause 
thnt  is  supervenient ;  thus,  a  husband  may 
obtain  it  on  account  of  his  wife's  adultery  , 
and  a  wife  may  obtain  it  on  account  of  her 
husband's  adultery,  coupled  with  craelty 
or  desertion  on  his  part ;  amd  such  divorces 
are  not  unfrequently  granted  under  the 
provisions  of  the  Act  21  &  22  Vict.  c.  77« 
without  the  necessity  (which  for  some  time 
existed)  of  obtaining  a  special  statute  for 
the  purpose.  This  divorce  enables  Uie  par- 
ties tu  marry  airain,  and  to  do  all  other 
acts  as  if  they  had  never  been  married. 
Divorce  a  mentd  et  thoro  used  to  be  granted 
when  the  marriage  was  just  and  lawful  ab 
initio^  and  therefore  the  law  was  tender  of 
dissolving  it,  but  for  some  supervenient 
canse  it  might  become  improper  or  impue* 
sible  for  the  parties  to  live  together,  e.g.,  in 
case  of  intolerable  ill- temper,  or  adultery 
in  either  of  the  parties.  But  at  the  present 
day  there  is  no  divorce  k  mentd  et  thoro,  but 
either  a  total  divorce  a  vinculo  matrimonii 
for  the  causes  mentioned  above,  or  else  a 
judicial  separation  for  causes  that  are  in- 
sufficient to  justify  a  total  divorce.  e.g., 
cruelty  or  incompatibility  of  temper,  beiuK 
extreme.  Parties  separated  in  tibiis  manner 
eannot  afterwards  marry  again,  until,  at  any 
rate,  the  one  party  is  deal,  when  the  other 
may  lawfully  marry  again. 
See  title  Alimoky. 

BIYOBCE,  OOXJBT  OF :  See  title  Matbi- 
MoiiiAL  Causes. 

DIYOBCZ,  DAXA0E8  XJIOK.  AhusUnd 
may  obtain  damages  against  the  adulterer 
co-respondent;  and  he  may  even  obtain 
such  damages  without  proceeding  for  a 
divorce  (20  &  21  Vict.  o.  85,  s.  33).  The 
damages  ure  estimated  by  the  value  of  the 
wife,  not(btrictly)  by  the  wealth  or  position 
of  the  adulterer.  The  damages  may  be 
paid  to  the  husband,  but  appear  to  be 
usually  settled  by  way  of  alimony  on  the 
wife  rturing  chastity  and  the  children. 
See  titles  Alim ont  ;  Divorcb. 

BOCEIS  :  See  title  Habboub. 

B0CK-WABBANT8:  iS^  titles  Bill  or 
Laduto  ;  Stoppagb  in  Tbansitu. 

BOCKET,  8TBISIH0  A.  A  phrase 
formerly  used  in  bankruptcy.  It  referred 
to  the  entry  of  certain  papers  at  the  bank- 
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at  which  he  usually  kcepe  his  wife  and 
iiimilj  (or  hooBehold  godd,  M  lar  ei  pe- 
iui<es).  In  the  cado  of  infants  and  married 
¥romen,  their  domicile  is  that  of  their 
parents  or  husband.  A  domicile  may  be 
either  original  or  acquired.  The  ori»;inal 
domicile  {domiciiium,  originU)  is  that  at 
which  the  parents  of  the  person  nre  domi- 
ciled at  tlie  t'mH  of  his  birth,  and  usually 
agrees  (under  Kn^lish  Law)  with  his  nation- 
ality. To  acquire  another  domicile,  Ihe 
rule  of  law  is  that  both  the  animuB  (or 
intention  to  acc^uire  it)  and  the /actum  (<>r 
actual  acquisition  of  it)  must  combine. 
Now  the  acquisition  of  a  new  domicile  is 
only  complete  when  the  former  domicile  is 
definitively  abandoned,  atid  an  actual  re- 
moval is  made  to  the  place  of  the  acquired 
domicile.  Bat  for  the  re-ao(}uisition  of  the 
original  domicile,  the  definitive  abandon- 
ment of  the  acquired  domicile  when  fol- 
lowed up,  or  rather  when  evidenced,  bv  one 
step  towards  a  return  to  the  original  domi- 
cile, is  sufficient. 

The  law  of  a  man's  domicile  for  the  time 
being  (whether  original  or  acqnired)  deter- 
mines all  his  personal  capacities  and  in- 
capacities;  and  to  that  extent  it  often 
controls  the  operation  of  the  Lez  loci  tittu, 
although  not  also  the  operation  of  the  Lex 
loci  rei  sitm.  Further,  the  Lex  DomieUii 
also  regulates  the  distribution  of  his  per- 
sonal estate  in  case  of  hi^  death  intestate. 
See  Story  on  Conflict  of  Laws ;  Westlake's 
Private  International  Law;  Foote's  Private 
International  Jurisprudence. 

DOmCILIILSX:  ^00  title  Domioilb. 

DOKDIAHT  TEHSKEHT.    In  the  law 
of  easements,  the  tenement  whose  owner 
as  such  enjoys  an  easement  over  an  adjoin- 
ing tenement  is  called  by  this  name. 
See  title  EASsaiBHTB. 

D01QVIU1L  Was  ownership  in  Roman 
Law,  and  was  one  of  two  kinds,  viz. : — 
(1.)  Qniritary  Dominium,— or  ownership 
^  the  fullest  sense  of  the  strict  civil  law  ; 
and  (2.)  Bonitary  Dominium,— or  owner- 
ship in  bonis^  t'.s.,  according  to  the  Pne- 
tonan  Law  complete,  but  according  to  the 
strict  Civil  Law  incomplete.  When  a  re$ 
mancipi  was  transferred  by  maneipatio,  it 
was  at  once  ac<^uired  in  the  Quiritary 
ownership;  but  if  it  was  transferred  by 
iraditio  merely,  then  it  was  acquired  in 
Bonitary  ownership  only,  until  wnioapio 
matured  it  into  Quiritary  ownership.  On 
tlM  other  hand,  when  a  res  nee  mancipi  was 
transferred  by  traditio^  it  was  at  onoe  ac- 
quired in  full  Quiritary  ownership,  as- 
suming that  it  had  .been  purchased  or  other- 
wise acquired  from  the  true  owner;  and  if 
it  had  been  so  acquired  bond  fide  from  one 


WmiElUH.— continued. 
that  was  noi  the  owner,  then  it  requircl 
tufueapio  to  mature  the  Bonitsry  ownerHhip 
so  acquired  into  full  Quirititry  ownendiip. 
See  titles  Tsaditio  ;  Usuoapio. 

DOKATIOK.  In  French  Law,  every  do- 
nation in  order  to  be  complete  must  bo 
assented  to  by  the  donee,  and  if  a  married 
woman  with  the  consent  of  her  husband. 
Immediately  upon  such  ai^scnt  being 
given,  the  gilt  is  complete  (just  as  in  Ro- 
man Law)  without  any  iraditio;  for  a 
necessity  is  laid  on  the  donor  or  his  heirs 
to  make  iraditio.  In  this  respect,  Ihe 
English  Law  differs  fmm  both,  holdin^that 
nut  only  is  assent  on  the  part  of  the  aonee 
necessary,  but  also  delivery  of  the  thing 
given,  in  French  Law  such  gifts  are  irre- 
vocable, excepting  for  one  of  three  causes, 
— (1.)  The  non-performance  of  conditions 
when  there  are  any  such ;  (2.)  The  ingm- 
titude  of  the  donee ;  or  (3.)  The  subsequent 
birth  of  offspring ;  but  in  English  Law,  a 
gift  when  once  completely  made  is  not  re- 
vocable for  any  cause  whatever,  unless 
thtre  ii  an  express  condition  or  clause  of 
revocation  contained  in  it. 

DONATIO  X0BTI8  OAUBA.  Is  a  gift 
made  in  contemplation  of  death,  and  taking 
absolute  effect  upon  the  death.  The  great 
essential  to  it  is  a  dblivxbt  actual  or  con- 
btructive  of  the  thing  given ;  and  provided 
that  requisite  is  observed,  there  is  nothing 
which  may  not  be  the  subject  of  such  a 
gift,  excepting  a  cheque  (inasmuch  as  the 
authority  to  pay  that  is  revoked  upon  the 
death),  and  excepting  apparently  railway 
stock  (Moore  v.  Jlfoors,  L.  B.  18  Eq.  474), 
and  excepting  perhaps  real  property  (inas- 
much as  the  law  prescribes  particular 
formalities  for  the  conveyance  of  such). 
There  may,  however,  be  a  donatio  mortis 
causd  of  a  mortgage  debt  charged  on  real 
property,  and  such  gift  is  made  by  a  deli- 
very of  the  mortgage  deed;  also,  of  a 
deposit  note  (Amis  v.  WiU,  33  Beav.  619). 

DONATIO  PBOPTXB  ITtTFTIAS.  Was 
the  property  contributed  by  the  husband 
in  respect  of  the  marriage,  and  was  op- 
posed to  the  dos.  It  might  be  given  or 
increased  either  before  or  after  the  mar- 
riage. 

See  title  Dos. 

DONATIVE  ADYOWBON  :  See  tiUe  Ad- 

TOWSON. 

Phrases  denoting  respec- 
tively the*  grantee  of  an 
estate  tall,  the  grantor  of 
such  an  estate,  and  the 
estate  tail  itself. 

See  title  Ck)NYETANCSS, 
sub-title  Girr. 


DONSS. 
DONOR. 
DONUK. 
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DOBMAVT  FASTKEB.  A  sleeping 
partner. 

See  title  Pabtnebs,  Vabietibs  of. 

BOS.  Is  tlie  property  contribated  by  the 
wife  or  her  relations  upon  or  in  respect  of 
Ihe  marriage,  and  is  opposed  to  the  Donatio 
propter  nuptiat  of  the  husband.  It  was 
callud  pro/editia  when  made  by  the  wife's 
father  or  other  male  ascendant ;  adventitia 
when  made  by  the  wife  or  wife's  mother 
or  other  female  ascendant ;  and  receptitia 
when  made  by  a  stranger.  I'ho  husband 
had  the  management  and  enjoyment  of  it 
during  the  coverture,  but  (in  the  later 
law)  could  neither  sell  nor  mortgage  it, 
and  hdid  to  restore  it  upon  the  determina- 
tion of  the  coverture  to  the  source  from 
which  it  came. 

See  title  Donatio  Pbopteb  Nuftias. 

DOTE  A88IOKAin)A.  The  writ  thus 
described  lay  for  a  widow  whose  husband 
held  of  the  king  in  chief,  and  who  was 
thence  called  a  king's  widow,  to  recover 
her  (lower,  she  first  taking  an  oath  not  to 
marry  without  the  king's  leave. 

DOTS   UKDE    HIEIL   EABST.      The 

writ  thus  described  lay  for  a  widow  against 
a  purchaser  of  the  lands  from  her  husband. 

DOUBLE  COSTS.  Under  the  stat.  5  &  6 
Vict.  0.  97,  all  previous  Acts  of  Parlia- 
ment (whether  public  or  private)  which 
awarded  double  or  treble  costs  were  re- 
pealed, and  party  and  party  costs  only,  or 
reatjonable  costs  upon  taxation  only,  were 
to  be  given,  when  given  at  all ;  and  that 
is  now  the  law. 
See  title  C)obtb. 

DOUBLE  PLEA.  Was  a  plea  faulty  on 
the  ground  of  duplicity.  Duplicity  in 
pleading  is  a  fault  which  may  arise  either 
in  the  declaration  or  in  any  subsequent 
pleading,  and  signifies  the  allegation  of 
several  distinct  matters  in  support  of,  or  in 
answer  to,  a  single  demand,  any  one  of 
which  matters  would  be  sufiSoient  of  itself 
to  support  the  demand,  or  to  answer  it. 
Leave  to  plead  several  pleas  might,  how- 
over,  be  obtained  under  the  G.  L.  P.  Act, 
1852,  8.  81.  The  fault  of  duplicity  used 
formerly  to  be  taken  advantage  of  by 
special  demurrer ;  but  after  the  C.  L.  P. 
Act,  1852,  it  was  met  by  application  in  a 
summary  way  under  s.  52  of  that  Act,  to 
amend  or  stnke  out  the  faulty  pleading ; 
and  a  motion  to  strike  out  or  amend  the 
pleading  as  embarrassing  would  be  the 
course  to  adopt  under  the  present  practice. 

DOUBLE  POBTIOHS :  See  title  Satibfao 
TioN  IN  Equity. 

DOUBLE  P0S8IBILITT:  See  titles  Con- 
TiNOKNCT,  Double  ;  Possibilitt. 


DOUBLE  PBOOF.  As  a  general  rule, 
the  creditor  of  a  partnership  (to  whom  the 
partners  are  bound  jointly  and  severally)  is 
not  allowed  in  bankruptcy  to  rank  as  acre* 
ditor  both  against  the  joint  estate  of  the 
partnership  and  against  the  separate  estate 
of  any  partner  when  both  estates  are  bank- 
rupt; but  he  must  elect  to  prove  either 
against  the  joint  estate  or  against  the 
separate  estate.  13ut  to  this  general  rule 
against  double  proof,  there  is  an  exception 
made  in  the  case  of  distinct  oontracts^ 
enteied  into  with  regard  to  distinct  Obtates, 
in  which  latter  case  (both  estates  being  iu 
bankruptcy)  doable  proof  is  allowed  by  the 
Common  Law,  and  by  the  37th  section  of 
the  Bankruptcy  Act,  18G9. 

See  title  Pboof  of  Debts  in  Bank- 

BUPTOT. 

DOUBLE  BENT:  See  title  Double 
Valie. 

DOXFBLE  BETUBV:  See  title  Retubn. 

DOUBLE  VALUE.  A  tenant  wilfully 
holding  over  afUr  the  determination  of  his 
term,  and  after  demand  of  possession  made 
and  notice  in  writing  properly  given,  pays 
at  the  rate  of  double  the  yearly  value  of 
the  lands  (4  Geo.  2,  c.  28).  SimUarily  if 
the  tenant  holds  over  after  giving  notioe 
of  his  intention  to  quit  (2  Geo.  2,  c.  19). 

DOWAOEB.  A  widow  who  is  endowed, 
or  who  has  a  jointure  in  lieu  of  dower,  is 
thus  described;  but  in  common  practice 
the  word  is  confined  to  the  widows  of 
princes,  dukes,  and  other  like  persons  only. 

DOWEB.  Is  the  right  of  a  widow 
during  the  residue  of  her  life  to  one-third 
part  of  the  freehold  lands  late  of  her 
deceased  husband. 

(1.)  In  the  case  of  widows  who  were 
married  on  or  before  the  1st  of  January, 
1834,  the  right  to  dower  attached  to  ail 
freehold  lands  of  which  the  husband  was 
solely  seised  for  an  estate  of  inheritance, 
and,  having  once  attached,  the  right  was 
not  capable  of  being  barred  or  defeated 
excepting  by  Afine  or  deed  acknowledged 
in  wnich  the  wife  joined.  In  the  absenoe 
of  a  fine,  it  attached  upon  the  lands  eyen 
when  in  the  hands  of  a  purchaser.  It  was 
not  necessary  that  she  should  have  any 
issue  aotually  bom.  To  exclude  her  dower 
from  attaching  at  all  was  therefore  the 
great  object  of  every  purchaser  of  land ; 
and  two  methods  were  in  common  use, 
called  respectively  the  old  method  and  the 
modem  method  of  barring  dower.  Under 
the  old  method,  the  lands  were  conveyed 
to  the  grantee  and  his  heirs,  to  the  use  of 
the  grantee  and  a  trastee  and  the  heirs  of 
the  grantee,  with  a  declaration  that  the 
estate  of  the  trustee  was  in  trust  only  for 
the  grantee  and  his  heirs.     Under  the 
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modem  method,  a  fi^eneral  power  of  ap- 
ptintment  wad  in  the  first  pluce  given  to 
the  grantee,  and  subject  thereto  the  land 
was  given  to  the  g^ntee  for  his  life,  with 
remainder  to  a  trustee  and  his  heirs  dar- 
ing the  purchasiVs  life  with  an  ultimAto 
remainder  to  the  heirs  and  assigns  of  the 
purchaser  for  ever. 

(2.)  In  the  case  of  widows  who  have 
been  marrii'd  since  the  Ist  of  January, 
1834,  the  right  of  dower  attaches  to  all 
lands  of  which  the  husband  is  solely  seised, 
or  even  equitably  posaetied^  for  an  estate 
of  inheritance ;  but  although  it  may  have 
once  attached,  the  right  is  of  the  most 
fragile  sort,  being  defeated  by  any  declara- 
tion in  the  will  of  the  husbtind,  or  by  his 
devise  of  the  lands,  or  by  his  alienation  of 
them  daring  his  life,  and  even,  pro  tanto, 
by  his  debts.  And  it  is  not  infrequent  to 
exclude  it  from  attaching  even  from  the 
first,  by  inserting  a  declaration  to  that 
effect  in  the  deed  of  grant,  which  is  also 
now  effectual  to  defeat  the  widow's  right. 
See  title  Fbxb  Bbnoh. 

DOWBT.  This  is  the  proper  nnme  for 
the  property  which  the  wife  brings  to  her 
husband  upon  her  marringe  with  him.  and, 
like  the  doa  of  Roman  Law  is  distinguished 
from  the  dower  (or  jointnre  in  lieu  tliereoO; 
which  corresponds  to  the  donatio  propter 
nuptiaa  of  Roman  Law.  The  wife's  dowry 
is  often  called  her  mariiagium  in  the  old 
8tatnte8. 

DBAIHAOE  CHASGE8.  These  (and 
other  general  improvement)  charges  are 
created  in  virtue  of  the  Improvement  of 
Land  Act,  1864  (27  &  28  Vict.  c.  114),  as 
to  lands  in  settlement,  and  in  virtue  of  the 
Limited  Owners  Residences  Act,  1870  (33 
&  34  Vict.  c.  56),  and  the  Amendment  Act, 
1871  (Si  &  35  Vict.  c.  84),  as  to  mansion 
houses,  and  in  virtue  of  the  stat.  40  &  41 
Vict.  c.  31,  as  to  reservoirs  for  water,  and 
are  made  a  charge  upon  the  land  in  the 
hands  of  its  successive  owners,  and  are 
repayable  (principal  and  interest)  by  not 
more  than  twenty-five  yearly  instalments. 
See  title  Ministerial  Powebb. 

DBAIEA,  COFTSIGHT  IV.  Dramatic 
oompoeitions,  when  printed  and  published, 
|tre  books  vrithin  the  meaning  of  the  gene- 
ral (copyright  Acts,  and  when  still  in 
manuscript,  they  are  within  the  Copyright 
Act,  5  &  6  Vict.  o.  45.  (See  title  Copt- 
biobt).  Moreover,  musiciod  compositions 
intended  for  the  stage  come  under  the 
head  of  dramatic  oompoeitions.  The  stat. 
3  &  4  WiU.  4,  c.  15,  gave  to  the  author,  or 
his  assignee,  of  any  printed  and  unpub- 
lished tragedy,  comedy,  play,  opera,  farce, 
or  other  dramatic  piece  or  entertainment, 


DSAXA,  COFTBIGST  HX-Hsontinued. 
the  sole  right  of  having  it  represented  in 
any  part  of  the  Briti£  dominions,  for  a 
period  of  twenty-eight  years,  and,  if  the 
author  were  living  at  the  end  of  that  time, 
for  the  remainder  of  the  author's  life  ;  and 
if  any  person  should  represent,  or  cause  to 
be  represented,  vithout  the  consent  in  writ- 
ing of  the  author  or  other  proprietor,  at  any 
place  of  dramatic  entertainment,  any  sum 
production,  or  any  part  thereof,  every  such 
offender  was  made  liable  in  dajnages  for 
the  infringement  as  also  to  double  the  costs 
of  the  action  for  infringement ;  but  such 
double  costs  have  been  token  away  by  the 
stat.  5  &  6  Vict.  c.  97.  And  it  has  been 
provided  by  the  stat.  5  &  6  Vict.  c.  45, 
8.  20,  that  the  copyright  in  any  dramatic 
piece  or  musicul  composition  shall  endure 
and  be  the  property  of  the  author  thereof 
and  his  assigns  for  the  term  in  that  Act 
provided  for  the  duration  of  copyright  in 
books,  t.e.,  for  the  natural  life  of  the  author 
and  seven  years,  or  for  forty-two  years, 
whichever  period  is  the  longer;  and  the 
first  public  representation  or  performance 
of  any  dramatic  piece  or  musicad  composi- 
tion is  equivalent  to  the  first  publication  of 
a  book.  The  copyright  and  all  assign- 
ments thereof  must  be  registered  before 
any  action  will  lie  for  infringement  there- 
of; and  if  the  assignment  of  the  copyright 
is  to  pass  the  sole  right  of  representation, 
then  the  assignment  and  the  registration 
thereof  must  so  express  (s.  22),  in  order  to 
obviate  such  a  result  as  that  which  oocnired 
in  Cumberland  v.  Flanche  (1  Ad.  k  £1. 
580). 

See  title  Musio,  Goftbioht  is, 

DBAWXE   Am)   DEAWEB.    Are  the 

parties  to  a  bill  of  exchange  upon  whom 
and  by  whom  respectively  the  bill  is  drawn. 
See  title  Bill  of  Exchange.  ' 

DROIT.  This  word  simifies  right. 
Droit-droit  signifies,  therefore,  a  right 
upon  a  right,  or  a  double  right,  and  was 
used  to  denote  the  title  of  one  in  whom 
the  right  of  possession  and  the  right  of 
property  were  combined.  The  phrase 
droitural  was  used  of  actions  which  were 
brought  upon  a  writ  of  right,  as  dis- 
tinguished from  those  actions  called  pos- 
aeetory^  which  were  brought  upon  the  fact 
of,  or  right  to,  the  possession  merely. 

DBOIT-DBOIT :  See  title  Dboit. 

DROITS  CIVIL8.  In  French  Law,  de- 
note private  rights,  and  the  exercise  of 
which  is  independent  of  the  status  (giioZtV^) 
of  citizen.  Foreigners  enjoy  them,  and 
the  extent  of  that  enjoyment  is  determined 
by  the  principle  of  reciprocity.  Oonversely, 
foreigners,  although  not  resident  in  France, 
may  oe  sued  on  contract  a  made  by  them 
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in  France,  and  (unless  possessed  of  suffi- 
cient real  property  in  France)  are  oMiged 
to  give  security.  This  proyibion  meets 
such  a  case,  gembUe,  as  that  of  Lerotw  v. 
Broum,  12  0.  B.  801. 

DBVirXSKHESS.  Where  total,  is  a 
qualified  incapacity  for  contracting;  and 
where  the  drunkenness,  being  partial,  is 
caused  by  the  other  contracting  party  to 
the  fraud  of  the  intoxicated  person,  then 
it  is  also  a  ground  for  avoiding  the  con- 
tract. And  with  reference  to  crime,  habi- 
tual drunkards  are  placed  under  police 
supervision;  and  persons  committing  any 
crime  while  in  a  state  of  temporary  drun- 
kennesfl  are  not  excused  thereby,  out  the 
circumstance  at  the  very  most  goes  only  in 
extenuation  of  the  offence  (I  Hawk.  c.  1, 
8.6;  Aroh.  Crim,  PL  18). 

See  title  Habitual  Dbttnxabdb. 

DUCES  TECTTM.  When  a  person,  who 
is  not  a  party  to  an  action  or  suit,  has  in 
his  possession  any  written  instrument 
which  is  capable  of  being  used  as  evidence 
at  the  trial  or  hearing,  be  is  brought  before 
the  Court  upon  a  tubpcma  duoe$  tecum, 
which  is  a  writ  commanding  him  to  appear 
at  the  trial  and  bring  the  instrument  with 
him.  And,  notwithstanding  he  ma^  have 
some  good  reason  for  not  producing  it,  still 
he  must  obe^  the  writ  in^the  first  instance, 
not  himself  judging,  but  leaving  the  Court 
to  judge,  of  the  sufficiency  of  his  reason 
for  the  non-production. 

See  title  Bankers'  Books  Evidencs. 

DUOET  OOTJET  OT  lAHCASTZB :  See 

title  Chancellob. 

DUSLLIirG.    Where  it  results  in  death 
is  murder  (24  &  25  Yiot  o.  100,  s.  14); 
and  otherwise  it  is  a  misdemeanour,  as 
constituting  an  affray. 
See  tiUe  Affray. 

DXnC  7TJIT  IH7EA  iBTATEK.  This 
was  a  writ  which  lay  for  the  recovery  of 
lands  which  a  man  had  alienated  while 
under  age.  The  writ  lay  ako  for  the  heir 
of  the  iimint  alienor. 

DUX  FUIT  IK  FSIBOVi.  This  was  a 
writ  which  lay  for  the  recovery  of  lands 
which  a  man  had  alienated  while  in  prison 
or  under  duress. 

DUX  FuiT  voir  coiuros  xektis. 

This  was  a  writ  which  lay  for  the  recovery 
of  lands  which  a  man  had  alienated  while 
insane. 

DITHHAOE.  Is  loose  wood  or  other 
like  material  placed  against  the  sides  and 
bottom  of  the  hold  of  a  vessel,  above  the 
ballast,  to  protect  the  cargo  laden  in  hold, 
tembkt  from  dun,  meaning  to  miligaie  the 


DinnrAOK— «on<tntie(l. 
bad  effects  of  contact  with  ballast    Ac 
The  shipowner  is  liable  for  damage  to 
cargo  from  want  of  sufficient  dunnage. 
Kay's  Shipmasters,  268. 

DUPLICATE.    Any  copy  or  transcript 
of  a  deed  or  writing  is  called  a  duplicate. 
See  title  CovNi  bbpabt. 

DUPUCITT  IK  PLEADIKO:  iSee  title 
Double  Puka. 

DUEATIOK  OF  UFE.  The  presumption 
in  favour  of  the  oontinuanoe  of  life  is  in 
English  Law  very  slight,  aud  may  be 
readily  rebutted.  After  seven  years'  ab- 
sence, if  a  person  has  not  been  heard  of, 
and  it  was  primd  facie  reasonable  to  hear 
from  him,  he  is  presumed  to  be  d(  ad  (Doe 
>  d.  Kninht  v.  Nepean^  5B,&  Ad.  86 ;  2  M. 
&  W.  894),  but  the  exact  time  of  the  death 
is  not  fixed  by  that  presumption  (Be  PhenS, 
L.  R.  5  Ch.  App.  139).  When  two  persons 
perish  in  one  and  the  same  calamity,  there 
IS  no  presumption  from  age,  sex,  or  other 
differential  circumstance  whatsoever,  which 
of  them  was  the  survivor,  but  that  is  a 
matter  to  be  proved  by  the  party  alleging 
the  survivorship  of  either  (Underwood  v. 
Wing,  19  Beav.  459;  4  De  G.  M.  &  G. 
633;  8  H.  L.  Ca.  183). 

DUBS88.  Is  of  two  kinds,  being  either 
(1.)  To  the  pereon;  or  (2.),  To  the  goodi. 
The  object  of  placing  either  the  person  or 
the  gcwds  under  duress  being  to  extort 
money  in  excess  of  what  (if  anything)  is 
righfully  owing,  the  law  holds  that  the 
excess  so  obtained  may  be  recovered  back 
as  money  had  and  received;  also,  that 
duress  (like  fraud)  vitiates  all  contracts 
made  under  its  influence. 

DUnSB:  £^  titles  CcsTOMs;  Exoms. 

DUTIES  AKD  DISCBETIOKB.  A  trustee 
is  liable  for  breach  of  trust;  and  such 
breach  may  consist  either  in  his  neglect  of 
a  duty,  or  m  his  abuse  or  misuse  of  a  dis- 
cretion. Thus  a  trustee  is  under  a  duty  to 
invest  in  certain  investments  that  are  pre- 
scribed by  the  Court  for  trust  moneys, 
when  the  will  or  trust-deed  is  silent  upon 
the  matter ;  and  a  trustee's  neelect  to  do 
so,  or  his  placing  out  the  trust  nmds  upon 
any  security  other  than  one  of  the  pre- 
scribed investments,  will  render  him  liaole, 
however  laudable  his  object  or  careful  his 
conduct  On  the  other  lumd,  if  the  instru- 
ment of  trust  expressly  enumerates  a  series 
of  investments  (good,  bad,  find  indifferent! 
and  authorizes  we  trustee  to  invest  at  hu 
discretion  in  any  of  them  he  chooses,  then 
and  in  such  a  case  the  trustee  must  exer- 
cise a  prudent  discretion,  selecting  such  of 
them  as  he  considers  safest  and  best  (all 
things  considered),  and  in  fact  such  of 
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DUTIBS  AHD  DIBOBSTIOHS — eonid, 
them  only  as  he  wonld  have  no  hesitation 
in  plaeing  ont  hie  own  proper  moneys  upon  ; 
and  if  be  have  ahewn  that  meaaure  or 
amount  of  discretion,  then  he  will  he  safe 
from  liahility,  even  in  case  of  some  loss  or 
calamity  be&lling  the  investment. 

See    titles    Bbrach   of    Tbost;   Ik- 
YWSTMStm;  Tbostke. 

DWSLLINO  HOUSE.  Is  included  under 
the  older  word  messuage,  and  is  usually 
opposed  to  ouihtmae  in  the  language  of 
cunveyanoers.  A  dwelling  house,  if  unfit 
for  habitation,  may  be  pulled  down  by  the 
sanitary  authorities  (38  &  39  Vict.  o.  55, 
and  (for  London)  18  &  19  Vict  o.  121). 

DTIHO  DKOLASATIOVB.  In  criminal 
law,  the  dying  declarations  of  the  injured 
person,  being  an  adult,  are  admissible,  but 
being  an  in£&nt  of  very  tender  years  are 
not  admissible  in  evidence,  the  reason  for 
the  exclusion  of  the  latter  being  that  the 
child's  mind  is  not  affected  by  the  prospect 
of  death,  as  the  adult's  is  supposed  to  be. 
See  title  Dioulbationb,  Dtiho. 

DYIVO  WITHOUT  IB8UH  Formerly, 
if  lands  were  given  to  A.,  and  if  he  died 
without  issue,  then  to  B.  in  fee  simple,  A. 
took  an  estate  tail  by  implication,  and  B. 
an  estate  in  fee  simple  in  remainder,  which, 
however,  A.  could  defeat  But  now,  under 
1  Vict  c.  26,  under  the  same  words,  A. 
would  take  an  estate  in  fee  simple  de- 
feasible in  case  he  left  no  issue  when  he 
died,  and  B.  would  take  an  estate  in  fee 
simple  that  was  executory  upon  the  same 
event,  namely,  A.'s  leaving  no  iasue  at  the 
time  of  his,  A/s,  death  (s.  29). 
See  title  Wills. 


BALDHSMAV.  A  titie  of  office  in 
Anglo-Saxon  times,  in  ^e  same  position 
of  eminency  as  the  title  of  Earl  held  during 
the  Danish  period  of  occupancy. 

The  alderman  of  the  present  day,  mean- 
ing thereby  the  civic  functionary  so  de- 
scribed, is  clearly  a  derivation  etvmologi- 
oally  from  the  Anglo-Saxon  Ealderman, 
but  witii  the  changes  in  societv  which 
have  intervened  between  the  An^lo-Saxon 
and  the  present  times,  the  emmenoy  of 
the  office  has  been  comparatively  depre- 
ciated, although  the  aldermanic  gown  is 
stUl  a  distinction  to  be  aspired  at;  and 
the  office  carries  with  it  certain  minor 
judicial  functions. 

See  tities  Oobfobatioiib,  Muhicifal; 
IfONi^N,  OiTY  or. 


Personal  property  is  said 

to  be  ear-marked  when  it  can  be  identified, 


XAB-MABK— oonftnued. 

that  is,  distinguished  from  other  personal 
property  of  the  same  nature.  As  a  general 
rule,  money  has  no  such  distinguishing 
feature,  or  ear-mark. 

SAXHS8T.  In  Boman  Law  called  arrAa, 
is  something  given  as  evidence  of  the  con- 
tract in  Roman  Law,  and  for  the  purpose 
(in  certain  cases)  of  binding  the  nargain 
in  English  Law.  As  the  name  denot^,  it 
is  given  to  shew  that  the  purchaser  is  in 
earnest,  and  not  either  trifling  or  intending 
a  deception.  For  this  purpose  it  is  not 
infrequentiy  exacted  b^  tradesmen  from 
unknown  customers  giving  them  orders  to 
make  goods ;  it  is  originally  no  jMurt  of  the 
price  of  the  goods,  and  thoremre  is  for- 
feited on  the  customer's  default;  but  if 
he  duly  accepts  and  pays  for  the  goods 
when  made^  then  the  earnest  counts  as 
part  of  the  price.  The  giving  of  an  ear- 
nest is  one  of  the  three  alternatives  pre- 
scribed by  the  Statute  of  Frauds  (29  Oar.  2, 
c.  3),  s.  17,  for  the  validity  of  a  contract  for 
the  sale  of  goods  of  £10  or  upwards. 

See  titles  Abbha;  Fbauds,  Statutb 

OF. 

SABvnros  of  KAEuim)  wonor. 

Are  made  separate  property  by  the  Married 
Woman's  Property  Act,  1870;  and,  apart 
from  that  Act,  the  wife  may  also  obtain 
protection  for  same  by  order  of  the  poUoe 
court  or  of  a  justice  of  the  peace. 

See  tities  Husband  and  Wife;  Pbo- 
TicrnoN  Obdeb  ;  Sefabatb  eIdtatb. 

SASEMEJITB.  An  easement  is  a  privi- 
lege, without  profit,  which  one  neighbour 
huth  of  another  {Termes  de  la  Ley,  284) ; 
i  or  which  the  owner  of  one  tenement  as 
such  has  over  an  adjoining  tenement  or 
the  owner  thereof  as  such,  the  former 
tenement  being  for  this  purpose  called  the 
dominant  tenement,  and  the  latter  the  ser- 
vient tenement  (Gk^le ;  Goddard). 

Easements  are  in  derogation  of  natural 
rights,  being  rights  in  respect  of  private  or 
individual  ownership,  and  not  rights  in 
respect  of  pubUe  or  common  occupation. 
Thus,  a  private  owner,  subject  only  to  the 
maxim  eie  utere  tuo  ut  aUmum  ne  Itedae, 
has,  in  virtue  purely  of  his  ownership,  an 
absolute  power  of  using,  or  right  to  use, 
his  property  in  whatever  way  he  pleases, 
to  the  full  extent  that  his  interest  therein 
extends,  that  is  to  say,  to  the  fuU  extent 
of  lus  life-estate  if  he  is  a  tenant  for  life, 
and  to  an  unlimited  extent  if  he  is  a  tenant 
in  fee  simple  or  in  fee  tail  absolute ;  and 
an  easement  in  or  over  that  estate  or  inte- 
rest is,  to  the  extent  that  the  easement 
extends,  a  restriction  upon  that  absolute 
right  or  power  of  user. 

Easements  consist  inpaiiendo  or  in  nam 
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faciendot  and  not  in  faciendo ;  in  other 
words,  ensonients  extend  thus  fur  in  their 
general  effect,  namely,  that  thej  oblige  the 
private  owner  of  the  servient  tenement, 
not  in  his  personal  capacity,  but  in  virtue 
of  that  of  liid  connection  with  the  servient 
tenement,  to  permit^  or  in  no  active  sense 
impede,  the  owner  or  occupier  of  the 
dominant  tenement  as  such  in  the  enjoy- 
ment of  his  casement  over  the  servient 
tenement,  to  the  extent  t>mt  such  easement 
may  extend ;  but  they  oblige  no  further, 
e.g.f  they  do  not  oblige  the  owner  of  the 
servient  tenement  as  such  in  any  active 
sense  to  augment  the  measure  of  the  ease- 
ment, or  evi  n  to  facilitate  the  enjoyment  of 
it,  as,  for  example,  by  widening  or  clearing 
out  a  dam  or  watercourse,  scouring  a  sewer, 
and  such  like  {Fomfrei  v.  Bicroft,  1  Wms. 
Saund.  657). 

Easements  are  of  various  kinds,  being 
cither. 

(1.)  Easements  of  necessity ;  or, 

(2.)  Easements  of  convenience. 
An  easement  of  necessity  is  one  without 
which  one's  neighbour  or  the  owner  of  the 
property  adjoining  could  not  pursue  his 
trade  or  cnioy  his  property  at  all,  and  not 
merely  with  less  readiness  or  comfort ;  and 
with  reference  to  easements  of  that  kind, 
the  law  implies  or  assumes  a  grant  of  them, 
and  dispenses  with  the  production  of  the 
grant.  An  easement  of  convenience  is  one 
oy  which  one's  neighbour,  or  the  owner  of 
the  property  adjoining,  pursues  his  trade 
or  enjoys  his  property  in  a  readier  or  more 
comfortable  way,  but  which  he  might  also 
do  without,  although  not  so  well. 

An  easement  which  under  certain  cir- 
cumstances is  merely  one  of  convenience 
may,  under  certain  other  circumstances,  be 
one  of  necessity,  or  almost  of  necessity. 
Thus,  given  the  natural  state  of  land,  the 
only  easement  of  necessity  is  a  road  or  right 
of  access  to  it  of  the  simplest  character  over 
the  adjoining  land  when  it  is  surrounded 
by  such  latter  land  and  there  is  no  public 
highway  running  to  it ;  and  undor  such  a 
state  of  circumstances  nil  other  easements, 
whether  in  the  fl^ape  of  ways,  or  in  other 
shape  or  shapes,  are  easements  of  conve- 
nience merely.  But  given  an  artificial 
state  of  land,  e.g.,  land  which  has  been  and 
is  applied  to  manufacturing  processes,  the 
easement  of  necessity  in  the  shape  of  a 
right  of  access  to  it  under  the  like  circum- 
stances as  above  continues  to  exist ;  but 
that  casement,  instead  of  being  now  a  way 
of  the  simplebt  character,  is  enlarged  into 
a  wider  way,  for  numerous  purposes  other 
than  the  mere  right  of  personal  access,  and 
although  to  the  extent  of  such  enlarge- 
ments of  it,  it  would  be  an  easement  of 
oouvcnieuce  and  not  of  necessity  in  the 
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case  of  the  natural  state  of  land,  yet  in 
the  assumed  artificial  state  of  the  land, 
the  easement  is  to  its  full  extent  an  ease- 
ment of  necessity,  or  almost  of  necessity, 
and  not  of  convenience  merely.  And 
similarly,  rights  of  consuming  water,  rights 
of  fouling  water,  rights  of  fouling  air,  may 
under  given  circumstaaces  be  easements  of 
necessity,  although  in  the  natural  state  of 
land  they  would  be  easements  of  conveni- 
ence merely.  And  such  being  the  wavering 
character  of  the  distinction  between  ease- 
ments of  necessity  and  easements  of  con- 
venience, it  is  uselt  ss  te  make  that  distino- 
tion,  although  a  true  one,  the  cardinal 
division  in  an  enumeration  of  the  varieties 
of  easements,  which  are  much  more  use- 
fully referrea  to  the  natural  rights  of  user, 
upon  which  they  are  restrictions ;  and  upon 
that  principle  they  may  be  enumerated 
generally  as  follows : — 

I.  With  reference  to  Air.  Every  private 
owner  having  a  natural  right,  recognised 
by  the  Common  Law  of  England,  to  pubitt 
OF  AiB,  the  easement  relative  to  that  natural 
right  is  the  following  one,  namely : — 

(1.)  A  right  to  pollute  the  air  (Flight  y. 
Thomas f  10  A.  &  E.^590)  to  an  extent  jus- 
tified by  the  customary  business  of  the 
locality  (Walter  v.  Selfe,  4  De  G.  &  Sm. 
315),  but  not  further  (St.  HeUn*s  Smelting 
Co.  v.  Tipping,  11  H.  L.  0.  650);  and 
it  makes  no  difference  whether  the  party 
complaining  of  the  pollution  comes  to  the 
nuisance  or  not  (Bliss  v.  Hall,  4  Bing. 
N.  C.  183) ;  at  any  rate,  where  material  in- 
jury, as  distinguished  from  mere  peisonal 
discomfort,  is  the  result  of  it.  SL  Helenas 
Smelting  Co.  v.  Tipping,  supra). 

Again,  no  private  owner  having  a  natural 
right  recognised  by  the  Goounon  Law  of 
England  to  the  fbeb  passage  of  aib,  the 
easements  relative  to  the  absence  of  such 
natural  right  are  the  following  two» 
namely : —  • 

(2.)  A  right  to  the  free  passage  of  air 
(Traherns  Case,  Godb.  233);  but  such  a 
right  seems  now  to  be  discouraged  by  the 
law  (WM  y.  Bird,  10  C.  B.  (N.8.)  268; 
Bryant  v.  Lefever,  4  O.  P.  Div.  172). 

(8.)  A  right  to  send  noise  through  the 
air  (BoskeU  v.  WhUvooHh,  19  W.  K.  fc04), 
t.e.,  to  vibrate  the  air,  and  structures  within 
the  circle  of  the  vibration . 

II.  With  reference  to  LighL  Ko  private 
owner  having  a  natural  right  recognised 
by  the  Common  Law  of 'England  to  the 
fbeb  pabsaqe  of  light,  the  easement  rela- 
tive to  the  absence  of  such  natural  right 
is  the  following  one,  namely : — 

(4.)  A  right  to  the  free  passage  of  light 
(Aldred^s  Case,  6  Rep.  54),^which  right,  if  it 
arise  in  virtue  of  the  Prescription  Act,  ia 
an  absolute  and  indefeasible  right  as  well 
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for  the  present  as  for  all  possible  future 
purposes  {Yates  v.  Jack^  L.  R.  1  Gh.  App 
295);  but  if  it  arise  from  express  grant, 
tlie  right  is  limited  to  the  amount  of  liglit 
accustomfMl  to  pass  at  the  time  of  the 
grant  (  Yates  v.  JoAik^  supra) ;  and  if  it  arise 
from  impliel  grant,  as  where  a  person  sells 
a  house  with  windows  overlooking  land 
which  he  retains,  the  right  is  limited  in 
like  manner  as  upon  an  express  grant.  If, 
liowever,  the  easement  is  exceeded,  that 
dot's  not  entitle  the  servient  owner  to 
obstruct  the  free  passage  of  the  accustomed 
light,  although  lie  is  unable  without  doing 
so  to  obstruct  the  passHge  of  the  excess 
iTapling  v.  Janes,  11  H.  L.  G.  290) ;  and 
the  dominant  owner,  in  case  the  accus- 
tomed light  is  obstructe«l,  may  have  either 
damages  alone,  in  a  few  rare  cases  {Heath 
V.  BueknaH,  L.  R.  8  Eq.  17):  or  an  injunc- 
tion and  damages  both  {Straight  v.  Bum, 
L.  R.  5  Gh.  App.  166 ;  Aynsley  v.  GloveVy 
L.  R.  18  Eq.  544;  N,  P.  P.  Insurance  Co. 
V.  P.  Assurance  Co.,  6  Gh.  Div.  757). 

III.  With  reference  to  Waier,    Every 

Erivate  owner,  being  a  riparian  owner, 
aving  certain  natural  rights  recognised  by 
the  Gommon  Law  of  Elngland  in  respect  of 
natural  streams,  whether  constant  or  inter- 
mittent, of  a  known  and  definite  course, 
and  not  being  artificial  or  underground, 
that  is  to  say,  the  three  following  natural 
rights,  namely : — 

(a.)  A  right  to  the  katubal  flow  of 
the  water ; 

(6.)  A  right  to  the  natural  pubity  of 
the  water ;  and 

(c.)  A  right  to  tidce  the  water  for  vatubal 
USE,  and  whether  for  the  enture  or 
partial  consumption  of  the  water 
taken, — 

The  easements  relative  to  those  respec- 
tive natural  rights  are  the  following  throe, 
namely : — 

(5.)  A  right  to  divert  the  water  {BeaUy 
v.  ShaiOy  6  East,  209),  including  the  right 
to  a  watercourse;  and  also  a  right  to 
pen  back  the  water  {Wright  v.  Hovtard, 
1  Sim.  ft  8.  190);  including  the  right  to 
flor)d  another's  land  in  penning  back  the 
water. 

(6.)  A  right  to  pollute  the  water  {Halt 
T.  Lund,  I  H.  ft  G.  676),  not  exceeding  the 
measure  of  pollution  wliich  tiie  easement 
authorizes  {OMsmid  y.  Tunbridae  Wells 
Improvement  Commisnioners,  L.  R.  Ch.  App. 
349;  CrossUy  v.  Lightowler,  L.  R.  2  Gh. 
App.  476). 

(7.)  A  right  to  take  the  water  for  extra- 
ordinary uses  itnd  purposes  {Earl  of  Sawl- 
wichy.  Great  Northern  By.  Co.flO  Ch.  Div. 
707). 

IV.  With  reftreiice  to  Support.  Every 
private  owner  having  certain  natural  rights 
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reoognided  by  the  Gommon  Law  of  England 
in  respect  of  the  contiguous  land,  whether 
adjacent  or  subjacent,  that  is  to  say,  the 
two  following  natural  rights,  namely  : — 

(a.)  A  right  to  ADJACBKT  j  sufficient  while 
SVPPOBT,  and        I  his  land  is  in 

(^.)Arightto8UBJACSNT|its  natural 
suproBT  J  state, — 

The  easements  which  are  relative  to  these 
respective  natural  rights  are  the  following 
three,  namely : — 

(8.)  A  rig! it  of  support  from  under- 
ground water  {Popplewell  v.  Hodkinson, 
L.  R.  4  Ex.  248) ; 

(9.)  A  right  of  support  for  land  built 
upon,  or  for  buildings  {Humphries  v.  Brog- 
den,  12  Q.  B.  749),  or  otherwise  rendered 
more  li^ible  to  subside  {Harris  v.  Byding, 
5  M.  ft  W.  71) ;  and  conversely 

(10.)  A  right  to  cause  a  subsidence  of 
land  {Chadwiek  v.  Trower,  6  Ring.  N.  G.  1). 

V.  With  reference  to  Ways,  Every  pri- 
vate owner  having  an  exclusive  natural 
BiGBT  OF  WAT  reoogniscd  by  the  Common 
Law  of  England  over  and  throughout  his 
private  property,  the  easement  relative  to 
that  natural  right  is, — 

(11.)  A  private  right  of  way  in  an  ad- 
joining private  owner ;  and 

The  easement  consisting  of  a  private 
right  of  way  may  be  either  limited  or 
unlimited  in  extent,  as  being  either  a  foot- 
path, a  bridle-patli,  a  carriage  way,  a  drift 
way,  or  any  other  way. 
See  title  Highways. 

Easements  being  considered  odious  in 
law,  because  they  are  restrictions  upon  the 
free  use  of  property  in  others,  no  other 
easements  than  those  above  enumerated 
have  been  established,  the  following  at- 
tempts to  create  new  easements  having 
failed, — ' 

(1.)  A  right  of  prospect  (^Mr^cTf  Case, 
9  Rep.  58;  AU,-Oen.  v.  Doughty,  2  Yes. 
453) ; 

(2.)  A  riglit  of  view  to  a  shop-window 
{Smith  V.  Owen,  85  L.  J.  (Gh.)  317) ; 

(3.)  A  right  of  undisturbed  privacy, 
{Turner  v.  Spooner,  30  L.  J.  (Gh.)  803 ;  Be 
Penny  and  the  South  Eastern  By.  Co.,  7 
E.ft  B.  660);  and 

(4.)  A  riKht  to  the  free  pa!«age  of  wind 
to  a  wmdmill  {WM  v.  Bird,  10  0.  B. 
(N.8.)  2b8);  Bryant  v.  Le/etfer,  4  G.  P.  D. 
172). 

The  apparent  easement  in  these  four 
oases,  and  in  all  such  like  cases,  where 
an  V  such  exists,  is  in  the  nature  of  a  licence 
only,  particular  or  general,  which  is  per- 
Bonal  to  the  licensor  and  not  binding  on  his 
successors  in  the  quasi  servient  tenement. 
See  title  Licence. 

Easements  must  be  proved  either  by  the 
production  of  the  instrument  which  oreatoft 
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tbem,  or  (in  the  case  of  its  loss),  by  pre- 
scription, whether  at  the  Common  Law,  or 
(but  in  certain  cases  only)  under  statute. 
And  those  two  modes  of  proof  are  also  the 
modes  of  the  acquisition  of  easements. 
The  most  usual  instrument  whereby  an 
easement  is  created  is  a  deed  of  grants 
which  again  may  either  in  so  many  words 
expressly  create  the  easement  (in  which 
case  the  easement  exists  by  reason  of  the 
express  grant,  and  the  proauction  of  such 
grant  is  tlie  proof  of  its  existence),  or 
only  impliedly  create  the  easement  (in 
which  case  the  easement  exists  by  reason 
of  the  implied  grant,  and  the  proof  of  the 
existence  of  such  grant  lies  in  the  produc- 
tion of  an  express  grant  involving  cm  a 
necuBory  incident  to  it  (he  implied  grant  of 
the  pariicuUir  easement,  and  the  withhold- 
ing of  which  easement  would  therefore  be 
in  derogation  of  the  express  grant).  Also, 
the  instrument  of  the  cieation  of  the 
easement  may  be  a  will,  an  Act  of  Parlia^ 
ment,  or  a  custom  even;  but  such  modes 
are  not  usefully  distinguished  from  a  grant 
by  deed. 

Again,  the  easement  may  arise  by  pre- 
scription, and  that,  either — 

(1.)  At  the  Common  Law,  that  is  to 
say,  upon  proof  of  uninterrupted  user,  for 
twenty  years  {Moumey  v.  I§may,  3  H.  ^  C. 
486),  which  is  considered  as  implying  a 
grant,  in  the  absence  of  contrary  evi- 
denoe;  or 

(2.)  Under  the  Prescription  Act  (2  &  8 
Will.  4,  o.  71),  which,  however,  relates  to 
only  a  limited  number  of  easements,  that 
is  to  say,  the  following : — 

(a*)  Any  way  or  other  easement  ejuadem 
generii  (WM  v.  Bird,  12  C  B. 
(N.S.)  268  ;  13  C.  B.  (N.S.)  841) ; 

(b.)  Any  watercourse ; 

(e.)  The  use  of  any  water ; 

(d.)  Access  of  light  {N,  P.  P.  Insurance 
Co,  ▼.  P.  AB9uranoe  Co^  6  Ch. 
Div.  757) ;  and 

(e.)  Use  of  lieht. 

The  statute  has  provided  that  for  the 
acquisition  of  any  sort  of  toay,  or  of  any 
watetoourse,  or  of  the  use  of  any  water, 
there  shall  be  actual  enjoyment  thereof 
without  interruption  for  the  full  period  of 
twenty  years,  and  if  proof  of  such  enjoy- 
ment is  pruduoed,  any  adYcrse  proof  pur- 
porting to  shew  merely  that  the  easement 
had  its  origin  in  respect  of  time  on  this 
side  of  the  reign  of  Bichard  1.,  althoue^h 
beyond  the  period  of  twenty  years,  shall  be 
excluded,  but  any  adverse  proof  of  a  dif- 
ferent effect  is  admissible,  unless  in  cases 
where  proof  of  the  actual  enjoyment  of  the 
easement  without  interruption  for  the  full 
period  of  forty  years  is  produced,  in  which 
latter  class  of  cases  the  only  odverse  proof 
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admissibleis  that  of  some  consent  or  agree- 
ment in  writing  (under  hand  and  seal,  or 
under  hand  only),  expressly  granting  the 
right  of  enjoyment  (s.  2) ;  and  for  the  ac- 
quisition of  any  access  of  light,  or  of  any 
use  of  light,  there  shall  be  actual  enjoy- 
ment thereof  without  interruption  for  the 
fhll  period  of  twenty  years,  and  if  proof  of 
such  enjoyment  is  produced,  the  only  ad- 
verse proof  admisidble  is  that  of  some  con- 
sent or  agreement  in  writing  (under  hand 
and  seal,  or  under  hand  only),  expressly 
granting  the  right  of  enjoyment  (s.  3.) 

Bv  the  decibion  in  Flight  v.  Thomat  (11 
A.  &  E.  688  ;  8  CL  &  F.  231),  taken  in  con- 
nection with  the  4th  section  of  the  Pre- 
scription Act,  the  actual  enjoyment  for 
twenty  years  in  the  case  of  light  is  prac- 
tically reduced  to  nineteen  years ;  and 
the  actual  enjoyment  for  twenfy  years, 
or  for  forty  years,  in  the  case  of  any 
sort  of  way,  or  watercourse,  or  water,  is 
also  practically  reduced  to  nineteen  years 
or  thirty-nine  years,  as  the  case  may  be. 
Moreover,  the  periods  of  twenty  years  and 
forty  years  respectively  are  to  be  reckoned 
backwards  from  suit  or  action  bringing  the 
easements  into  ditipute  (s.  4);  and  it  has 
been  determined  that  the  actual  enjoyment 
must  therefore  have  continued  to  within  one 
year  at  the  very  longest  from  the  com- 
mencement of  the  suit  or  action  (Parker  v. 
MUcheO,  6  Ex.  825).  Where  actual  u»er 
before  and  after  a  period  of  intermission  is 
proved,  the  u&er  is  taken  to  have  been  un- 
interrupted or  continuous  (fiarr  v.  Foster, 
3  Q.  B.  581).  The  7th  and  8th  sections 
of  the  Act  provide  for  the  case  of  persons 
under  the  disabilities  therein  specified  of 
disputing  the  easement  during  the  pericid 
of  its  adverse  acquisition.  In  all  other 
respects  the  acquiitition  of  an  easement 
unaer  the  Prescription  Act  is  regulated 
bv  the  same  principles  as  the  aoquisitioa 
of  an  easement  by  prescription  at  Common 
Law. 

The  varieties  of  adverse  proof  (when 
admissible)  to  the  claim  of  an  easement 
by  prescription  are  the  following : — 

(1.)  Proof  of  the  legal  impossibility  of 
the  grant  which  is  implied ; 

(2.)  Proof  of  the  extinguismnent  of  the 
easement  by  unity  of  seisin  or 
othcrv^Bfl  * 

(3.)  Proof  of  the  improbability  of  the 
grant;  and 

(4.)  Proof  of  the  inability  of  the  servient 
owner  to  resist  the  user. 

Thus,  where  the  grant  would  have  been 
void  by  reason  of  some  Act  of  Parliament 
(Rochdale  Canal  Co.  v.  Raddife,  18  Q.  B. 
287),  or  where  the  servient  owner  was 
legally  incapable  to  make  the  grant  (Win- 
ship  V.  Hudspeth,  10  Exch.  5),  or  was' 
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ignorant  of  tbe  user  (^Danid  y.  North,  11 
East.  370),  e,g^  in  the  case  of  on  alltfged 
right  to  sapport  from  buildings  (Solonum 
y.  ViiUner$^  Co,  12  Q.  B.  739),  there  is  no 
easement. 

In  case  the  owner  of  the  dominant  tene- 
ment is  hindered  in  his  enjoyment  of  the 
easement,  in  other  words,  in  the  case  of  a 
dutuihaneti  of  his  easement,  he  has  the 
following  remedies : — 

(1.)  An  action  on  the  case  at  Law  or  in 
Equity  for  the  disturbance,  bringing  da- 
mages for  the  disturbances  that  are  past, 
but  nut  for  such  as  have  been  committed 
since  tbe  commencement  of  tbe  action,  or 
are  yet  to  come,  it  being  a  rule  that  the 
damages  must  not  be  for  cause  of  action 
Bubeequent  to  the  action  in  which  they  are 
recover^  (2  Saund.  174,  a,  b).  But  an 
injunction  against  further  disturbance  may 
be  obtained  in  the  action  {Woodv,  Sutdiffe^ 
21  L.  J.  (Gh.)  255 :  Soames  y.  Edge,  Johns. 
669). 

And  eyery  oontinoing  trespass  is  a  fresh 
trespass. 

(2.)  The  remedy  by  abatement  of  the 
disturbance  as  a  nuisance  is  also  aYailable 
to  the  person  entitled  to  the  easement 
{Rex  Y.  BonotU,  2  Balk.  459);  but  the 
abatement  generally  CYolyes  a  trespass 
ouare  eUaumim  /regit  (Arfiold  y.  JeffenoUf 
Holt,  498) ;  and  is  for  other  reasons  also  to 
lie  discouraged  {Hyne  y.  Oraham,  1  H.  ft 
0.  598). 

For  the  maintenance  of  an  action  for  the 
disturbance  of  an  eaeement,  as  also  for 
interference  with  a  fuUwral  right,  it  is 
essential  that  actual  damage  should  haye 
been  sustained  {Bonomi  y.  Baekkouee, 
9  H.  L.  0.  503),  uulesd  where  the  disturb- 
ance amounts  to  or  inYoWes  a  trespass, 
in  which  latter  case  the  law  presumes 
the  damage  (StnUk  y.  Thackerah,  L.  B.  1 
C.  P.  564).  And  where  the  disturbance 
may  be  regarded  as  an  injury  to  the  right 
itself,  and  the  repetition  of  which  injury 
would  tend  to  destroy  or  prejudice  the 
right,  that  tendency  ia  a  sufncient  damage 
iUarrop  y.  Hirst,  L.  B.  4  Ex.  43).  But  a 
mere  possibility  of  damage  at  some  future 
period,  unaccompanied  with  any  present 
damage,  is  insufficient  to  sustain  the  action 
iJaekton  y.  NewoatOe  (Jhike),  33  L.  J.  (Ch.) 
698^. 

The  right  of  action  somotimcs  Yaries 
according  as  the  disturbance  affects  the 
dominant  occupier  only,  or  the  dominant 
reyersioner  as  well,  it  being  sufficient  in 
the  case  of  the  latter,  that  there  should  be 
a  reasonable  probability  of  damage  to  his 
reversion  arising  from  the  fact  of  the  denial 
of  the  right  of  easement  generally  (Metro- 
politan  InduUrial  DwelUngi  AMtodaiion  y. 
PetoA,  5  G.  B.  {N.&)  504).    For  oxamplo. 
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an  action  for  the  pollution  of  air  can  in 
|;eneral  only  be  maintained  by  the  person 
m  present  occupation,  and  not  by  the  re- 
yersioner (Simpeon  r.  Savage,  1  G.  B.  (N.S.) 
347),  that  injury  being  necessarily  of  a 
temporary  nature.  At  the  same  time,  if 
the  injury  is  likely  in  any  case  to  be  of  a 
permanent  character,  the  reversioner  may 
take  proceedings  for  its  suppression  C  WiUon 
y.  Townend,  1  Dr.  &  6m.  324^  e  g.,  for  the 
locking  of  a  gate  (Kidgill  y.  Moor,  9  G.  B. 
364). 

A  defendant  to  an  action  for  disturbance 
may  plead  in  justification  that  the  plaintiff 
was  exceeding  the  rightful  enjoyment  of 
his  easement,  and  that  he  the  defendant, 
merely  obstructed  the  plaintiff's  encroach- 
ment; and  this  plea  is  good,  even  although 
the  defendant's  obstruction  of  plaintiffs 
encroachment  has  obstructed  also  the  pluin- 
tifl's  lawful  enjoyment  {Cawktoell  y.  Bue- 
eeU,  26  L.  J.  (Ex.)  34),  with  the  single 
exception  of  light,  as  to  which  the  plea 
would  be  bad  (Tapling  y.  Jones,  11  H.  L. 
G.  290).  And  it  seems  that  when  an  ease- 
ment of  light  has  been  acquired  under, 
the  Prescription  Act,  there  can  be  no  en- 
croachment, inasmuch  as  the  user  is  for  all 
purposes,  future  as  well  as  present  (  Yatee 
y.  Jack,  L.  B.  1  Gh.  Ap.  295),  although 
where  the  easement  exists  under  an  express 
grant  the  user  is  measured  by  the  words  of 
the  grant. 

Lastiy,  easements  although  once  yiiliiUy 
existing  may  haye  become  extinguished 
or  suspended.  Thus,  in  the  eyent  of  tlie 
dominant  and  servient  tenement  becoming 
united  in  one  owner  who  is  legally  seized 
thereof,  the  easement  as  such  is  necessarily 
either  extinguished  or  suspended,  upon  the 
maxim  nuUi  re$  eua  tervU  (Sury  y.  Pigott, 
Pop.  166).  But  in  such  eyent,  if  the  ease- 
ment is  of  the  quality  styled  apparent  and 
continuous,  that  is  to  say,  if  the  existence  of 
the  easement  is  apparent  to  the  eye,  and 
those  appearances  continue  after  the  unity 
of  ownership,  then  it  may  be  concluded  from 
the  cases  of  St^fUitd  y.  Brown  (33  L.  J. 
(Gh.)  349);  Oroedey  y.  Lightowler  (L.  R. 
2  Gh.  Ap.  486 ;  and  Wheeldon  y.  Burrowe, 
12  Gh.  Diy.  31),  that  if  the  once-dominant 
tenement  is  sold,  the  easement  reyiyis 
without  any  fresh  creation  by  grant  or 
otherwise,  and  is  taken  to  haye  been  sus- 
pended merely,  but  that  if  the  once  servient 
tenement  is  sold,  the  easement  (unless, 
eemble,  it  be  an  easement  of  necessity)  does 
not  revive  without  some  fresh  creation  by 
reseryatiun  or  otherwise,  and  is  taken  to 
haye  been  extinguished ;  and  the  like  rule 
applies  in  the  case  of  those  rightd  or  quan^ 
easements,  being  apparent  and  continuous, 
which  the  common  owner  has  exercised 
over  one  portion  of  his  Lmd  for  the  benefit 
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of  the  otlier  portion  of  it,  wliere  the  two 
portions,  being  respectively  the  qwui  ser- 
vient and  9ua«i-<lominant  landn,  was  not 
prior  to  the  unity  of  ownership,  the  proper- 
ties of  several  owners. 

Where  an  easement  (like  a  natural  right) 
is  suspended  merely,  it  revives  (like  a 
natural  right)  upon  the  removal  of  the  enuse 
of  the  suspension  (Bower  v.  Bill,  2  Bing. 

•  (N.C.)  331)) ;  on  the  other  hand,  where  an 
easement  (unlike  a  natural  right)  is  extin- 
guished altogetiier,  it  does  not  revive 
merely  upon  the  removal  of  the  cause  of 
tlie  extinguishment,  but  requires  in  addi- 
tion for  its  revival,  or  rather  re-establish- 
ment, a  re-grant  thereof  {Bower  v.  IfiU, 

8Up9'd). 

EABEHEKTS-QUASI.  Some  rights  very 
like  easements  have  grown  up  and  attached 
by  customary  enjoyment  to  the  inhabitants 
of  definitive  districts,  e.g.^  the  right  of  free- 
men and  citizens  of  ^a  tovm  to  have  horse- 
races on  some  individual's  land  on  a  parti- 
cular day  or  days  of  the  year  (Mounsey  v. 
Jwwiy,  1  H.  &  C.  729 ;  3  H.  &  C.  486) ;  the 

*  right  of  victuallers  of  a  manor  to  erect 
booths  on  the  waste  during  fair-days  (  Tyson 
V.  Smith,  9  A.  &  £  406);  the  right  of  the 
inhabitants  of  a  village  to  dance  or  have 
other  games  on  a  particular  close  at  certain 
Si  asons  (Abbot  v.  Weekly ,  1  Lev,  176  ; 
Warrick  v.  Queen*8  College^  L.  R.  10  Eq. 
129).  No  such  rights  belong  to  the  public 
at  large  (Coventry  (Earl)  v.  Willes,  9  L.  T. 
(N.S.)  384). 

EAT  INDE  SINE  DIE.  When  judgment 
is  given  for  the  defendant,  and  the  cause 
is  at  an  end,  lie  may  go  thence  without  a 
day,  i.e.,  without  any  further  adjournment 
and  continuance  of  the  cause;  in  effect, 
therefore,  these  words  are  a  judgment  that 
the  king's  writ  commanding  the  defendant's 
attendance  has  now  been  fully  satisfied, 
and  that  he  is  free  to  go. 
See  title  8inb  Dib. 

ECCLE8IA  FUHGrrUB  VICE  IQKOBIS. 

The  church  is  like  an  infant,  in  that  it  can 
make  its  condition  better  but  not  worse 
(Go.  Litt.  3'41 ) ;  and  the  Crown  is  therefore 
it«  guardian  (11  Co.  Rep.  49). 

E0OLE8IA8TICAL  COXKIBSIONERS. 
These  are  a  body  of  men  constituted  under 
the  stats.  6  &  7  Will.  4.  c.  77.  3  &  4  Vict, 
c.  86,  and  29  &  30  Vict.  c.  18,  for  the 
general  management  and  supervision  of 
the  estates  of  the  Church,  being  either 
episcopal  or  capitular,  and  for  the  proper 
application  of  the  revenues  or  produce 
thereof  in  support  and  extension  of  the 
Church. 

ECCLESIASTICAL  COEPORATIOK.  May 

bo  cither  sole  (e.g.,  bishop)  or  aggregate 
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continued. 

(e.g.,  dean  and  chapter  of  cathedral).  Eccle- 
siHsticiil  corporations  aggregate  are  subject 
to  the  law  regarding  corporations  generally 
(see  title  Corporation)  ;  but  both  they 
and  ecclesiastical  corporations  sole  are 
subject  to  many  statutes  regulating  their 
administration  of  their  respective  church 
estates, — such  statutes  being  some  of  them 
Cidled  enabling  statutes,  and  others  of 
them  disabling  statutes. 

See  titles  Disabuno  Statxttes;  En- 
abling Statutes. 

ECCLESIASTICAL  COUETS:  See  titles 
CouRi-s  Ecclesiastical;  CouRrs  op  Jus- 
tice. 

ECCLESIASTICAL  LAW.     Is  the  law 

which  relates  to  the  ordering  of  public 
worship,  the  ordination  of  clergymen,  and 
their  conduct  as  well  in  their  personal  aa 
in  their  professional  capacities.  This  law 
does  not  extend  to  the  freehold  interests 
of  ecclesiastics,  or  to  matters  of  a  personal  • 
character  arising  adversely  to  them, — ^tlieir 
freehold  rights  and  all  matters  affecting 
adversely  their  personalty  or  their  person 
or  reputation  being  within  the  exclusive 
jurisdiction  of  the  Common  Lawand  Equity 
tribunals.  The  exact  definition  between  tlie 
limits  of  the  ecclcsiastiral  jurisdiction  and 
the  limits  of  the  secular  or  Common  Law 
jurisdiction  was  the  subject  of  very  acri- 
monious dispute  in  early  time^,  but  was 
practically  settled  by  Henry  II.  in  the 
Constitutions  of  Clarendon,  1164  a.d. 

See  titles  Advowson  ;  Articles  ot 
Religion,  Thibtt-Ninb  ;  Clebgt, 
Bekkfit  of  ;  Clerotmkn  ;  Courts, 
Ecclesiastical;  &o. 

EDICT.  Was  the  name  descriptive  of 
the  law  promulgated  by  certain  magistrates 
(e.g.,  praetors,  aediles,  &c.),aiid  wmch  held 
good  during  their  period  of  office  only. 
That  portion  of  it  which  was  re-enacted  by 
their  successors  was  called  the  edietum 
tralaiitium,  from  tran^erre,  to  transfer  or 
carry  forward.  In  Hadrian's  reign,  the 
existing  edict  was  fixed  for  continuous  use 
without  the  need  of  yearly  promulgation, 
and  for  that  reason  it  was  called  the  edie- 
tum perpetuum,  or  **  continuous,"  receiving 
sometimes  the  additional  name  of  Sal- 
vianum  from  Julius  Salvius,  its  compiler. 
Latterly  the  emperor  propounded  further 
edicts  (see  title  Constitutiones).  An  edict 
of  the  emperor  is  like  a  proclamation  of  the 
Queen. 

See  title  Pboclamatiok,  Rotal. 

EDUCATION:  See  title  Schools. 

EFFLUXION  OF  TIME.  When  this 
phrase  is  used  in  lea£e8,  conveyances,  and 
other  like  deeds,  or  in  agreements  expressed 
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in  simple  writin}?,  it  indicates  the  ooncln- 
sion  or  exniratton  of  an  agreed  terra  of 
yean  specined  in  the  deed  or  writinir,  such 
eoncliuion  or  expiration  arising  in  the 
natural  course  of  events,  in  contradistinc- 
tion to  the  determination  o(  the  term  hy  the 
act  of  the  parties  or  by  some  unezpectt>d 
or  unusual  mcident  or  other  sudden  event 
See  title  Determination. 

SI6VE.  This  word  is  a  oorruption  of 
the  French  word  ai$u4  or  ain^,  meaning 
eldest  The  phrase  is  usually  found  in 
connection  with  bastard,  and  a  bastard 
eigni  is  commonly  used  to  describe  a  sun 
bom  befure  the  intermarriage  of  his  pa- 
rents, in  contradistinction  to  a  midier 
puitne,  who  is  the  second  or  other  son  bom 
of  the  same  parents  subsequently  to  their 
intormarriage.  By  the  laws  of  England, 
and  in  particular  by  a  clause  in  the  Statute 
of  Merton  (20  Hen.  H,  o.  9),  a  bastard  eigne 
remains  a  bastard  even  after  the  inter- 
maniiige  of  his  parents,  and  as  such  is 
incapable  of  inheriting  from  or  through 
either  of  his  parents;  and  neither  is  he 
their,  or  either  of  their,  next  of  kin.  By 
the  laws  of  some  other  countries  (0.9.,  of 
Scotland)  he  becomes  legitimate  upon  the 
intermarriage  of  his  parents ;  and  even  by 
the  laws  of  England,  he  has,  semble,  a 
modified  right  of  inheriting  to  his  parents 
or  either  of  them  in  this  way,  namely,  that 
if  he  enters  upon  the  lands  of  his  parent 
upon  the  porenl's  death,  and  afterwards 
dies  seised  thereof,  his  issue  succeeding 
him  in  the  possession  of  the  lands  may 
hold  and  enjoy  the  same  as  against  the 
mulier  puime  and  his  heirs. 

SntS,  or  XTBE.  This  word  is  a  French 
corruption  of  the  Latin  word  iter,  and 
means  a  teay,  Tlie  word  usually  occurs 
only  in  the  phrase  justices  in  eyre,  called 
aiBO  Justices  itinerant,  a  body  of  judges  who 
were  instituted  for  the  first  time  in  1176 
by  an  Act  of  the  Parliament  held  at  North- 
ampton in  that  year.  Under  that  Act  the 
kingdom  was  divided  into  six  circuits,  and 
thobc  newly  created  judges  were  commis- 
sioned to  teavel  though  the  various  coun- 
ties comprised  in  the  several  circuits,  and 
therein  to  administer  justice  upon  write 
so-called  of  ashize  (see  title  Assise).  It  is 
from  this  early  institution  that  the  present 
justices  of  assize  and  nisi  prius  are  histo- 
rically derived. 

See  title  Coubtb  of  Justice. 

XJXCnOHX  CUBTODIS.  This  phrase, 
which  is  the  Latin  equivalent  for  the 
French  ejectment  de  garde,  was  the  title 
of  a  writ  which  lay  for  a  guardian  when 
turned  out  of  any  land  of  his  ward  during 
the  minority  of  the  latter. 


XJXCTMEIIT.  This  is  an  action  for  the 
recovenr  of  land.  The  action  originated 
as  far  back  as  the  reign  of  Edward  IIL, 
and  was  then  a  species  of  personal  action 
brought  to  recover  damages  only  for  the 
ouster.  But  towards  the  end  of  the  15th 
century  the  possession,  it  was  decided, 
might  be  recovered  by  it  From  that  time 
until  the  G.  L.  P.  Act,  185*2,  the  action 
was  encumbered  to  a  very  large  extent  with 
fictions,  being  in  the  form  of  Doe  d.  Thomas 
T.  Richard  d.  £00,  the  first-mentioned 
person,  viz..  Doe,  being  the  nominal 
plaintiff  onlv ;  the  second-mentioned  per- 
son, viz.,  Thomas,  the  retd  plaintiff,  ai.d 
who  was  commonly  called  the  lessor  of  the 

Elaintiff;  the  third-mentioned  person,  viz., 
Uohard,  being  the  tenant  in  possession; 
and  the  fourth-mentioned  person,  viz.,  Roe, 
being  the  imaginary  ejector,  and  who  was 
commonly  called  the  casual  ejector.  The 
declaration  was  the  fifst  step  in  the  action, 
and  was  framed  in  trespass  and  ejectment 
between  Doe  v.  Roe;  it  was  served  upon 
the  tenant  in  possession,  who  or  his  land- 
lord thereupon  obttiine^i  a  '*  consent  mle  " 
of  the  Conrt  to  appear  and  defend  the  action, 
admitting  the  fictitious  lease,  entry,  and 
ouster,  and  consenting  to  defend  the  action 
upon  the  strength  of  his  tiUe  and  notliing 
else.  Thereafter  the  question  came  on  to 
be  tried  upon  its  meriti«,  and  was  in  sub- 
stance the  following : — Whether  the  lessor 
of  the  plaintiff,  on  the  day  when  ho  was 
alleged  to  have  made  the  lea^e  to  John 
Doe,  and  from  thence  until  the  service  of 
the  declaration,  was  entitled  to  the  pro- 
perty in  question ;  if  the  verdict  was  in  the 
affirmative,  the  plaintiff  recovered ;  and  if 
in  the  negative,  then  the  defendant  re- 
mained in  possession,  and  also  recovered 
his  coste  of  the  action  from  the  lessor  of 
the  plaintiff. 

Latterly,  under  the  0.  L.  P.  Act,  1852, 
ss.  168,  221,  the  mode  of  proceeding  in 
ejectment  was  as  follows : — 

(1.)  In  cases  other  than  between  land* 
loid  and  tenant, — A  writ  of  summons  was 
issued  precisi  ly  as  in  a  personal  action, 
and  was  directed  to  the  persons  in  possi-s- 
sion,  and  to  all  persons  entitled  to  defend 
the  possession;  and  it  described  with  a 
reasonable  certainty  the  property  claimed. 
The  writ  also  stated  the  names  of  all  per- 
sons in  whom  the  title  was  alleged  to  be, 
and  commanded  the  persons  to  whom  it 
was  directed  to  appear  within  sixteen 
days  after  service  thereof  to  defend  the 
possession,  and  gave  notice  that  in  de- 
fault of  appearance  they  would  be  turned  out 
of  possession.  The  writ  remained  in  force 
for  three  months,  and  was  to  be  jaerved  per- 
sonally if  possible.  ImmediHtely  upon 
service  the  tenant  in  possession  was  forth- 
with to  give  notice  thereof  to  his  landloid, 
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who  might  by  leave  of  the  Court  or  a  judge 
appear  and  defend.  An  appearance  having 
been  entered,  an  issne  might  be  made  up 
without  any  pleadings,  by  the  plaintiff 
merely  setting  forth  Uie  writ,  and  stating 
the  fact  and  date  of  appearance ;  and  tlie 
sheriff  was  directed  to  summon  a  jury.  The 
issue  was  then  delivered  by  the  plaintiff  to 
the  opposite  party,  and  the  action  came  on 
for  trial  in  tne  usual  way.  The  question 
for  trial  was,  in  substance,  whether  the 
statement  in  the  writ  of  the  plaintiff's  title 
was  true  or  false,  and  if  true,  then  which  of 
the  plaintiffs,  if  more  than  one,  was  en- 
titlea,  and  whether  to  the  whole  or  to  what 
part;  and  then,  acconhng  to  the  verdict, 
the  plaintiff  recovered  or  not.  But  in  a 
proper  case  a  special  verdict  might  be 
found,  and  either  party  might  tender  a  bill 
of  exceptiouR.  The  damages  for  the  in- 
terim detention  of  the  property  were  in 
general  recovered  in  an  action  of  trespass 
for  mesne  profits. 

The  plaintiff  if  successful  then  obtained 
a  writ  of  execution,  called  a  writ  of  haberA 
fadcM  potteisionem,  the  writ  being  directed 
to  the  sheriff  as  in  the  usual  case. 

In  case  the  judgment  was  afterwards 
reversed  in  error  or  on  appeal,  a  writ  of 
restittUion  must  be  awarded. 

Under  the  present  practice,  the  action  of 
ejectment  (now  called  an  action  for  the  re- 
covery of  land)  is  like  any  other  action,  and 
is  commenced  with  a  writ  of  summons  in- 
dorsed with  a  claim  to  recover  the  land 
specified,  and  served  on  the  tenant  in 
possession  or  (in  the  case  of  vacant  pre- 
mises) posted  up  in  a  conspicuous  place 
upon  them ;  and  of  which  writ  the  tenant 
immediately  gives  notice  to  his  landlord, 
and  the  lanmord  by  leave  defends  the 
action  either  as  to  the  entire  land  claimed 
or  as  to  such  part  thereof  as  he  specifies  in 
his  memorandum  of  appearance  to  the  writ 
or  in  a  notice  delivered  by  him  to  the  plain- 
tiff within  four  days  after  appearance.  The 
modem  action  has  the  usual  pleadings,  and 
is  in  all  other  respects  tried,  and  the  ver- 
dict therein  and  judgment  thereon  obtained 
and  enforoed,  as  in  an  ordinary  action,  the 
writ  h(d)ere  faeioB  potsesnonem  being  now 
called  simply  a  writ  of  potaestion. 

(2.)  In    cases    between    landlord    and 
tenant. — ^Putting  aside  the  provisions  made 
by  statute  for  the  recovery  o?  small  tene- 
ments for  causes  sufficient  to  support  an 
ejectment,  the  mode  of  ejectment  between 
landlord  and  tenant  is  as  follows : — 
(a.)  If  there  be  a  sufficient  distress  on 
the    premises    to    answer'  the 
amount  of  rent  due. — The  pro- 
ceeding in  this  ease  must  be  by 
the  Common  Law,  and  not  un- 
der the  C-  L.  P.  Act,  1852,  and 


— continued, 

is  as  follows: — Before  com- 
mencing the  action,  a  demand 
must  be  made  for  the  rent,  and 
usually  by  the  landlord  in  per- 
son, upon  the  land,  on  the  last 
dav  limited  for  payment  to  save 
a  rorfeiture,  and  at  suutiet  of  that 
day.  If  the  tenant  fails  to  pay, 
then  the  proceedings  in  ejeotmeut 
are  to  be  taken  as  in  an  eject- 
ment between  strangers  explained 
above, 
(b.)  If  there  be  no  sufficient  distress 
on  the  premises  to  answer  the 
amount  of  rent  due,  and  one- 
half  year's  rent  is  due. — The  pro- 
ceeding in  this  case  is  under  the 
C.  L.  P.  Act,  1852,  s.  210,  and  is 
as  follows : — The  landlord  or  his 
agent  must  make  a  search  over 
the  land  to  prove  the  insufficiency 
of  the  property  thereon  to  answer 
the  distress,  and  must  furnish 
himself  with  proof  thereof  for 
the  satisfaction  of  the  Court. 
Thereafter  the  writ  is  the  same 
as  in  the  ordinary  oaM  of  eject- 
'  ment  as  between  persons  who  are 
strangers  to  each  other,  as  ex- 
plained above.  See  Smith's  Action 
at  Law,  398-429. 

SJUSDSli  GXHBBIS  OOKSTBUOnOH. 

It  is  a  rule  of  legal  construction  that  gene- 
ral words  following  an  enumeration  of  par- 
ticulars are  to  have  their  generality  limited 
by  reference  to  the  preceding  particular 
enumeration,  and  to  be  construed  as  includ- 
ing only  all  other  articles  of  the  like  nature 
and  quality.  See  an  example  of  this  con- 
struction in  EUioU  v.  Bi^hcp,  10  Ex;  Ch. 
4,96;  11  Ex.  Ch.  113. 

SLDEB  TITLB.     A  title  older  in  point 
of  existence  coming  simultaneously  into 
operation  with  a  title  of  younger  origin,  is 
called  the  elder  title,  and  prevails. 
See  title  Fibmiob  Operatio  Leois. 

ELECHOK.  Is  the  name  of  a  head  of 
Equity  jurisprudence,  which  directs  aa 
follows: — Where,  by  one  and  the  same 
instrument,  property  belonging  to  A.  is 
given  away  to  B.  without  the  consent  of 
A.,  and  other  property  of  the  testator  s  or 
settlor's  own  is  at  the  same  time  given  to 
A ,  without  any  eiprete  condition  that  A. 
is  to  take  the  latter  property  only  if  he 
oonsents  to  give  up  his  own  property  to 
B.,  then  there  is  an  implied  condition  to 
that  effect:  nevertheless  if  A.  will  keep 
his  own  property,  he  is  only  bound  to 
give  up  to  B.  an  equivalent  for  it  out  of  the 
property  of  the  testator  or  settlor  which  ia 
given  to  himself,  and  he  may  thereafter 
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keep  the  difference  and  also  his  own  pro- 
perty, compensation  and  not  forfeiture 
bi'ing  the  rule  in  all  cases  of  election. 

The  question  of  eleciion  is  sometimes 
encumbered  by  part  of  the  property  given 
bein^  the  subject  of  a  special  power  of 
appointment  among  children  or  other 
limited  class  of  objects;  but  the  rule  in 
these  cases,  although  somewhat  more  en- 
cumbered in  its  details,  is  in  substance  the 
same,  viz. : — 

(1.)  When  the  intended  appointees  of  the 
property  are  also  the  persons  entitled  in 
default,  then  in  every  such  case : — 
(a.)  If  the   testator   gives  them    some 
property  of  his  own,  and  gives 
away  either  the  whole  ot  part  of 
the  appointment  property  to  other 
persons  who  are  not  objects  of 
the   power  at  all,  the  intended 
appointees     are    put    to    their 
election    ^Whistler    y.    Webeter, 
2  Yes.  Jun.  367);  but 
(b.)  If    the    testator    gives    them    no 
property  of  his  own,  under  the 
like  cireumbtanoes,  they  are  not 
put  to  their  election  {Brietowe  v. 
Warde,  2  Ves.  Jun.  336). 
(2.)  Where  the  intended  appointees  are 
not  also  entitled  in  default,  but  some  other 
person  or  persons  are  entitled  in  default  of 
appointment,  inasmuch  as  in  this  case, 
clearly,  the  donee  of  the  power  has  the 
intended  appointees,  and  (alUiough  to  a  less 
Axtent)  the  person   or   persons    entitled 
in  default,  under  his  entire  control,  to 
give  or  not  to  give  the  property  to  ttiem : — 
(a.)  The   intended   appointees    ctinnot 
complain  whatever  the  donee  of 
the  power  should  do,  and  must 
siiiiplv  be  thankful  for  what  they 
get;  but 
(&.)  The  person  or  persons  entitled  in 
default  have  a  right  to  say  that, 
an  improper  appointment  being 
no  appointment  at  all,  they  are 
entitled  to  all  that  part  of  the 
property    which    is    improperly 
appointed ;  and  if  the  appointor 
wants  to  shut  ihem  up  from  com- 
plaining  of   and   defeating   his 
miproper  appointment,  he  must 
give  them  some  property  of  his 
own,  **  as  a  sop  to  pacify  them ;" 
for  otherwise  they  will  n'ot  be  put 
to  their  election.    But  if  he  does 
give  them  some  property  of  his 
own,  they  will  be  put  to  their 
election,  according  to  the  general 
rule. 

SUUnOV  COmarrXS.  This  was  a 
oommltteo  of  the  House  of  Commons  ap- 
pointed to  inquire  into  the  validity  of  the 


SUOIIOV  OOimiTTEX— eofif  tniifd. 

election  of  its  own  members.  Its  mode  of 
proceeding  was  regulated  by  the  Act  4  ft  5 
Vict.  o.  58,  which  prescribed  a  remedy  by 
petition  in  favour  of  the  party  aggrieved, 
whether  he  were  a  candidate  for  election 
or  an  elector,  and  to  which  petition  the 
member  actually  retamed  was  made  re- 
spondent The  petition  wsa,  in  the  first 
instance,  delivered  by  either  party  to  the 
general  elections  committee  appointed  by 
the  House  at  the  commencement  of  the 
sesbiun,  and  was  then  referred  by  thst 
committee  to  the  Select  Committee,  which 
consisted  of  a  chairman  and  six  other 
members.  This  select  committee,  being 
sworn  duly  to  try  the  matter,  were  em- 
powered for  that  purpose  to  examine  wit- 
nesses on  oath;  and  by  the  majority  of 
their  voices  they  determined  the  validity 
or  invalidity  of  the  past  return,  together 
with  oonse^uential  findings.  These  elec- 
tion committees  have  beeu  superseded  by 
the  Parliamentary  Elections  Act,  1868  (HI 
&  32  Vict  c  125),  whidi  has  provided  in 
effect  as  follows : — 

A  petition  complaining  of  an  undue  re- 
turn is  to  be  presented  in  the  Court  of 
Common  Pleas  by  any  one  who  either 
voted  or  had  a  right  to  vote  at  the  elec- 
tion, or  b^  the  defeated  candidate;  and 
such  election  petition  (as  it  is  called)  is  to 
be  tried  before  a  puisne  judge  of  the  supe- 
rior Courts,  three  such  judges  (to  be  calUd 
the  election  judges),  being  chosen  for  this 
purpose  from  among  the  judges  of  those 
Courts  respectively.  The  trial  is  to  take 
place,  in  the  case  of  a  borough  election,  in 
the  borough,  and  in  the  case  of  a  county 
election,  in  the  county,  excepting  in  excep- 
tional cases ;  and  at  the  conclusion  of  the 
trial  the  judge  is  to  declare  the  validity  or 
invalidity  of  the  return,  and  who  is  duly 
elected,  or  whether  the  election  is  wholly 
void,  and  is  to  certify  his  determination  to 
the  Speaker  of  the  House  of  Commons,  and 
the  determination  so  certified  is  final  to  all 
intents  and  purposes. 

XLXCTIOH  JUDGES :  See  title  Elbotiok 
Committee. 

XLBCnon,  COUCOKB'   BIQBT8  IH. 

At  the  election  for  Bucks,  in  1604,  Sir 
Francis  Goodwin  was  chosen  in  preference 
to  Sir  John  Fortescne.  Now  Goodwin  was 
an  outlaw,  and  the  King,  by  proclamation 
of  the  previous  year,  had  forbidden  the 
return  of  such  persons  as  members;  ao* 
oordingly,  the  return  made  by  the  sheriff 
into  Chancery  was  sent  back  to  the  sheriff 
and  a  seoona  election  was  directed  to  be 
made,  upon  which  latter  election,  Sir  John 
Fortcsoae  was  returned. 

With  this  interference  in  election 
matters  on  the  part  of  the  King,  tlie  Com* 
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mons  were  greatly  annoyed,  and  they  re- 
80 Wed  that  the  election  of  Goodwin  waB 
lawful.  The  Lords  thereupon  requested 
the  Gommona  to  explain  the  matter;  but 
the  Commons  answered,  that  it  was  not  con- 
sistent with  the  dignity  or  the  pmctice  nf 
their  House  to  account  for  their  proce«*d- 
injjfs.  The  King  thereupon  directed  a  con- 
ference between  the  Lords  and  Commons 
upon  the  matter,  and  afterwards  a  second 
conference  between  the  Commons  and  the 
judges ;  but  the  Commons  refused  to  obey 
either  direction,  whereupon  the  King  com- 
manded the  same  as  an  abaolute  monaroh. 
Upon  this,  the  Commons  yielded,  and  the 
oouference  between  them  and  the  judges 
came  oflf  and  ende-1  in  both  members  being 
set  aside  and  a  writ  issued  for  a  new  elec- 
tion, the  King  directing  that  all  the  pro- 
ceedings in  we  matter  should  be  erased 
firom  the  journals. 

Subsequently,  in  the  year  following 
(1604-5),  the  Commons  delivered  to  the 
king  a  declaration  of  their  rights,  and 
which  declaration  (entitlel  "A  Form  of 
Apology  and  8ati;ifaction ")  was  to  the 
following  effect : — 

''(1.)  That  the  privileges  and  liberties 
of  the  Commons  are  their  right  and  their 
inheritance  no  less  than  their  very  Linds 
and  goods,  and  that  the  same  privileges 
and  liberties  are  not  given  up  by  the 
customary  request  made  by  the  Commons 
at  the  commencement  of  parliaments,  that 
they  may  enjoy  their  privileges  and  liber- 
ties as  in  times  past,  for  th  it  such  request 
is  a  mere  act  of  courtesy  on  their  part ; 

"  (2.)  That  their  House  is  a  Court  of 
Record,  and  that  there  is  no  Court  in  the 
kingdom  which  can  compare  with  the 
High  Court  of  Parliament : 

"  (8.)  That  the  House  of  Commons  is  the 
sole  proper  judge  of  election  matters ;  and 

<*  (4.)  That  the  power  of  the  High  Court 
of  Parliament  being  above  the  Law  is  not 
founded  on  the  Common  Law,  but  that 
Court  has  rights  and  privileges  peculiar  to 
itseir 

These  rights  of  the  Commons  in  election 
matters  were  asserted  with  great  vehemence 
and  pertinacity  in  the  case  of  Aihhy  v, 
ir%a0  in  the  yrars  1700-1703.  That  case 
was  an  action  by  the  plaintiff  (a  qualified 
elector)  agunst  the  defendant  (the  return- 
ing officer  for  the  borough  of  Aylesbury), 
the  ground  of  complaint  being  the  de- 
fenduit's  refusal  to  accept  the  plaintiff's 
vote  fur  a  certain  candidate,  who  was,  how- 
ever, elected  member,  so  that  there  was  no 
damage,  other  than  such  damage  as  was 
impli^  bv  law  from  the  denial  of  plaintiff's 
rip;nt.  The  plaintiff  eventually  recovered 
judgDtent  in  the  House  of  Lords,  and  that 
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eoniinued. 
was  the  occasion  of  the  Commons  passing 
a  succession  of  resolutions  re-affirming  in 
stronger  terms  their  own  exclusive  juris- 
diction in  election  matters  and  in  other 
matters  incident  thereto. 

See  title  Election  Comihttbk. 

ELSCTI0H8,  CEOWirS  HTFLUEirCE 
Iir.  By  the  stat.  28  Ed  w.  1,  st.  8,  c.  8,  the 
power  to  elect  the  sheriffs  had  been  given 
to  the  people,  but  that  power  was  trans- 
ferred to  tne  king  by  the  stat  9  Edw.  2, 
st  2,  and  the  election  of  sheriffs  was  ren- 
dered annual  and  the  old  sheriffis  made  re- 
eli^ible  by  the  stat.  14  Edw.  3,  st.  1,  c.  7, 
Now-  - 

(1.)  The  first  mode  in  which  the  Crown 
endeavoured  to  influence  elections  was  fur- 
nished by  this  attitude  of  the  sherifiis  to  the 
Crown ;  for  the  sheriff  being  the  nominee 
of  the  Crown  and  being  anxious  to  retain  a 
lucrative  and  influential  position,  it  was  a 
matter  of  policy  on  his  part  to  return  mem- 
bers who  should  support  the  Crown,  and  to 
omit  altogether  (ad  he  was  well  able  in 
those  times  to  do),  the  return  of  members 
from  boroughs  not  well  disposed  towards 
the  Crown. 

In  later  tiroes,  other  modes  were  adopted 
by  the  Crown  to  influence  elections,  namely, 
the  following, — 

(2.)  The  creation  of  new  boroughs.  e.g,, 
E'lward  Yf.  created  22,  Mary  14;  Eliza- 
beth over  50,  and  James  I.  about  as  many ; 

(3.)  The  dispatc^h  of  circuUr  letters  to 
the  n  ability  and  iufluential  gentry  in  the 
provinces,  e.^.,  in  the  reigns  notably  of 
Edward  YI.  and  James  IL ; 

(4.)  Tlie  securing  a  favourable  party  in 
the  Commons,  e  g.,  bv  means  of  the  w^der- 
takers  of  James  I.,  being  five  in  number 
(Neville,  Yelverton,  Hyde,  Crow,  and 
Digges);  who  undertook  to  keep  up  a  favour- 
able m  ijority  for  the  king ; 

(5.)  The  re-moJelling  or  purging  of 
corporations,  e.^.,  by  James  II.,  by  means 
of  his  Regulators  of  Corporations ;  and 

(fi.)  The  distribution  of  places  and  pen- 
sions by  the  sovereign  and  his  ministers, — 
a  mode  of  infiuence  which  was  origioated 
and  carried  to  excess  in  the  reig^  of 
George  HI.,  and  which  has,  more  or  less, 
continued  almost  until  the  present  day. 

SLSCTIOirS,  XtlHIOIPAL.  Under  the 
stat.  5  &  6  Will.  4,  o.  76,  as  amended  bv 
the  stat  32  k  33  Yiot  o.  55,  one  year's 
occupation  entitles  a  person  to  exercise 
the  municipal  franchise,  and  that  whether 
mate  or  female,  assuming  that  he  or  she  is 
not  otherwi;ie  disqualitied.  And  in  the 
case  of  the  compound  householder  (see  title 
Compound  Housbholdbb),  the  franchise 
extends  to  each  separate  one  of  the  joint 
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occupiers.  Personation  at  these  elections 
is  checked  by  35  &  36  Vict.  o.  33,  and 
cormpt  practices,  the  giving  of  refresh- 
ments to  Toters  included  (Hargreavei  v. 
SimjMOUy  4  Q.  B.  Div.  403)  are  aeverelj 
punished  nnder  35  ft  36  Vict  c.  60,  and 
under  the  last-mentioned  statute  the  elec- 
tion ma^  be  qnestioned  on  petition.  The 
yoting  IS  by  ballot  nnder  35  &  36  Vict. 
c.  33  (Ballot  Act.  1872),  and  the  poll  at  a 
contested  election  is  conducted  in  the  aame 
way  {mutatis  mutandis)  as  in  the  case  of  a 
contested  parliamentary  election. 

XLECTI0N8,  PABUAMIHTAET.    The 

writ  for  a  parliamentary  election  issues 
upon  a  general  election  out  of  Chancery 
(^etty  iSig  OMce)  by  advice  of  the  Privy 
Council :  and  upon  a  vacancy  (by  death  or 
otherwiise),  the  writ  issues  from  the  office 
of  the  Clerk  of  the  Crown  in  Chancery 
under  the  Speaker's  warrant,  and  (if  Par- 
liament is  in  session)  by  order  of  the 
House  itself.  The  writ  is  directed  to  the 
returning  officer  (usually  the  sheriff,  but 
occasionally  the  mayor),  who  thereupon 
proceeds  to  act  upon  it  according  to  its 
tenor,  and  gives  all  such  notices  and  makes 
all  such  arrangements  as  are  necessary  for 
holding  the  election.  Under  the  Ballot 
Act,  1872  (35  ft  36  Vict,  c  33),  the  candi- 
date  for  election  is  nominated  in  writing, 
and  the  nomination  is  subscribed  by  two 
registered  electors  as  his  proposer  and 
seconder,  and  by  eight  other  registered 
electors  as  persons  assenting  to  the  nomi- 
nation ;  such  nomination  is  delivered  to  the 
returning  officer.  If  at  the  time  fixed  for 
the  election,  or  one  hour  thereafter,  there 
are  no  more  candidates  nominated  than 
vacancies  to  fill  up,  the  returning  officer  at 
once  declares  the  nominated  candidates 
elected:  but  if  there  are  more  candidates 
than  vacancies,  the  returning  officer  adjourns 
the  election,  and  takes  a  poll.  The  votes 
at  the  poU  are  given  by  ballot,  and  the 
result  is  ascertained  by  counting  tiie  votes ; 
in  case  of  an  equality,  the  returning  officer 
has  a  casting  vote.  Personation  at  these 
elections  is  made  a  felony  punishable 
with  imprisonment  and  bard  labour.  (See 
for  the  latest  practice  in  these  matters, 
Boshby's  £lection  Manual,  by  Uardcastle, 
1874.)  , 

SLSCTOEAL  7EAVCHI8E.  This  phrase 
denotes  most  commonly  the  qualifications 
of  the  persons  entitled  to  elect  members  of 
parliament,  whether  in  counties  or  in  bo- 
roughs ;  although  it  may  also  apply  to  the 
qualifications  (now  entirely  repealed)  of 
persons  entitled  to  become  candidates  ior 
election.  A  brief  history  of  the  electoral 
franchise  at  different  periods  is  as  follows : 

I.  In  the  case  of  Counties :  It  appears 
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that  originally  all  the  freeholders  of  the 
county,  whether  resident  or  not,  elected 
the  members  for  the  county  (7  Hen.  4, 
c.  15) ;  that  afterwards  by  the  stat  1  Hen.  5, 
c  1,  residence  was  made  a  necessary  qua- 
lification; that  the  number  of  eleotorB 
occasioning  turbulence,  the  forty  shillingsT 
freehold  qualification  was  imposed  by 
8  Hen.  6,  c.  7 ;  that  the  stat  14  Geo.  8,  c 
58,  dispensed  with  the  Qualification  of  resi- 
dence. More  recently,  by  the  Reform  Act, 
1832,  the  electors  for  counties  were  in- 
creased by  the  addition  of  copyholders  and 
leaseholders  for  terms  of  years  and  of 
tenants  at  will,  paying  a  rent  of  £50  a  year. 

II.  In  the  case  of  Boroughs :  It  appears 
that  originally  the  right  of  election  in 
tliese  was  very  various,  the  chief  varieties 
of  qualification  being  the  following : — 

(1 )  All  inhabitant  householders  resi- 
dent within  the  borough ; 

(2.)  Ail  inhabitants  paying  ^'scot  and 
lot"; 

(3.)  All  **  potwallers,"  i,e.,  persons 
(whether  householders  or  lodgers)  furnish* 
ing  their  own  diet ; 

(4.)  All  persons  holding  burgage  lands ; 
and 

(5.)  All  persons  enjoying  corporate 
rights.  And  in  some  boroughs  two  or  more 
of  these  qualifioations  might  be  combined. 

Afier  many  fruitless  endeavours,  extend- 
ing through  the  reigns  of  (George  III.  and 
George  IV.,  the  Reform  Act,  1{J32,  regu- 
lated the  representation  as  follows :  A  £10 
household  franchise  was  unifonnly  esta- 
blished in  all  boroughs,  saving  only  the 
rights  of  corporate  towns.  Ultimately,  by 
the  Act  30  ft  31  Vict.  o.  102  (the  Repre- 
sentation of  the  People  Ac^  1867),  which 
extends  as  well  to  counties  as  to  boroughs, 
the  rights  of  election  have  been  regulated 
as  folio  «7s: — 

I.  In  the  case  of  Connties :  Every  person 
duly  registered  as  a  voter,  and  who  is  of 
full  age  and  capacity,  and  who  is  the  owner 
of  lands  or  tenements  of  freehold,  copyhold, 
or  any  other  tenure  whatever,  for  his  own 
life  or  pur  autre  vie,  or  for  any  larger 
estate  of  the  clear  yearly  value  of  not  less 
than  £5,  or  who  is  entitled  either  as  a  lessee 
or  assignee  to  the  unexpired  residue  of  a 
term  of  years  which  was  originally  for  a 
p«riud  of  not  less  than  sixty  yearis  deter- 
minable or  utit  on  a  life  or  lives,  of  the  like 
clear  yearly  value  (s.  5) ;  or  who  has  occu- 
pied for  twelve  months  lands  or  tenements 
within  the  county  of  the  rateable  value  of 
£10,  and  has  been  rated  for  the  same  for 
the  relief  of  the  poor,  and  has  paid  such 
rate^  (s.  6). 

II.  in  the  case  of  Boroughs:  Every 
perbon  duly  registered  as  a  voter,  and  who 
is  of  full  age  and  capacity,  aad  who  has 
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far  twelve  months  preceding  been  an  in- 
habitant occupier,  wbetlier  as  owner  or 
tenant,  of  any  dwellino:-bouBe  within  the 
borough,  and  who  has  been  rated  for  the 
same  for  the  relief  of  the  poor,  and  has  paid 
each  rates ;  or  who  as  a  lodger  has  oocu- 
pied  in  the  borongh  separately  and  as  sole 
tenant  fnr  twelve  months  preceding  the 
same  lodgings  in  a  honse  of  the  clear  yearly 
valae  of  £10  at  the  least,  and  has  also  re- 
sided for  that  period  in  such  lodgings  (s.  5). 
See  title  Representation  in  Parlia- 
ment. 

SLEEM08TVABT  OOBPOEATIOH.    Is 

a  Charity. 

See  title  Charities. 

ELEGIT.  This  is  a  writ  of  execution, 
and  is  so  called  because  the  plaintiff  hcu 
chosen  this  particular  writ  in  preference  to 
others.  The  writ  was  first  given  by  the 
statute  of  Westminster  the  Secona  (13 
Edw.  1),  c.  18,  and  has  received  a  more 
extensive  operation  from  the  statute  1  &  2 
Vict,  c  110.  The  writ  is  available  for  the 
recovery  of  either  a  debt  or  damages  due 
upon  a  judgment  or  upon  the  forfeiture  of 
a  recognizance  taken  in  the  King's  Court. 
By  the  Common  Law  (apart  from  statute), 
a  judgment  creditor  could  come  u(K>n  the 
goods  and  chattels  and  the  presently  ac- 
cruing profits  of  the  lands  and  heredita- 
ments of  his  debtor  (the  writ  of  execution 
for  thdt  purpose  being  either  a  fi.  fa.  or  a 
levari  faeicu),  but  he  could  not  come  upon 
the  lands  or  hereditaments  themselves  so 
as  to  have  the  poBsesi>ion  of  them ;  by  the 
statutes  before  mentioned,  he  has  been 
enabled,  by  means  of  the  writ  of  elegiij  to 
appraise  (instead  of  selling)  the  goods  and 
chattels  of  his  debtor  and  to  obtain  a 
delivery  of  the  same  to  himself  at  such 
appraisement  in  part  satisfaction  of  his 
judgment  debt ;  and  in  case  his  judgment 
IB  not  fully  satisfied  thereby,  then  the 
moiety  (under  13  Edw.  1,  o.  18)  or  the 
entirety  (under  1  &  2  Vict.  o.  110)  of  the 
lands  tnemsdves  may  be  taken  possession 
of  under  the  elegit.  During  such  time  as 
the  judgment  creditor  so  holds  the  lands 
undt'r  his  eUqiU  he  is  called  a  tefutni  by 
elegit^  and  his  estate  in  the  lands  is  a 
tenancy  hy  elegit. 

See  title  ExEcunoN,  Writ  of. 

SLEMSHTABT  SCHOOLS:  See  title 
80HOOL& 

SLIS0B8.  If  the  sheriff  who  returns 
the  jury  in  an  action  is  himself  an  inte- 
rested party  in  the  action,  upon  his  array 
being  quaslied,  the  jury  is  to  oe  summoned 
by  the  coroner ;  and  if  the  coroner's  array 
is  also  challenged  and  quashed,  then  the 
jury  is  to  bo  summoned  by  two  clerks  of 
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the  Court,  who  for  that  matter  are  called 
elitoTBt  and  tu  whoso  array  no  challenge  is 
allowed.  The  word  elisors  is  by  many  sup- 
posed to  mean  electors,  from  the  French 
ilire,  to  elect. 

ELOIGKXENT.  When  a  defendant  has 
recovered  judgment  in  an  action  of  replevin, 
he  obtains  a  writ  of  execution  de  retomo 
habendo,  for  the  return  of  the  things  dis- 
trained ;  and  in  case  the  sheriff  in  execu- 
ting this  writ  finds  that  the  goods  have 
been  conveyed  to  places  unknown  to  him, 
so  thfit  he  cannot  execute  the  writ,  he 
makes  a  return  to  the  writ,  that  the  goods 
are  eloigned,  i.e.,  taken  to  a  distance  out 
of  his  jurisdiction  or  to  some  place  un- 
known to  him.  This  return  of  tiie  sheriff 
is  called  a  return  of  dtdgnment  or  elongata. 
The  defendant  ia  Ihpreupon  entitled  to  sue 
out  a  writ  of  capias  in  trithemam.  Fulling 
satisfaction  by  that  writ,  the  defendant 
may  then  sue  out  a  scire  facias  against  the 
plaintiff's  pledges,  to  shew  cause  why  the 
price  of  the  eloigned  distress  should  not  be 
made  good  out  of  the  lands  and  goods  of 
the  pledges ;  and  if  no  cause  be  shewn, 
then  the  plaintiff  has  execution  against 
the  lands  and  goods  of  the  pledges ;  and  in 
case  the  registrar  of  the  county  court  who 
granted  the  replevin  has  not  tiUcen  pledges, 
the  defendant  has  an  action  on  the  case 
against  him  for  his  omission,  and  the 
damages  arising  therefrom. 

SXAVOIPATIO :  See  title  Manvhi88ion. 

EXiUrCIPATIOE.  In  French  Law,  a 
father  or  mother  (being  a  widow)  may  by 
a  simple  declaration  emancipate  a  child  at 
the  age  of  fifteen  years ;  and  the  marriage 
of  a  child,  at  whatever  age,  operates  an 
emancipation.  An  orphan  of  the  age  of 
eighteen  years  may  be  emancipated  by  a 
decision  of  the  conseil  de  famille.  The 
effects  of  emancipation  are  to  render  the 
child  competent  to  act  generally  on  his 
own  account  in  all  mutters  of  a  purely  ad- 
ministrative character;  hut  he  remains 
subject  to  all  former  disabilities  in  respect 
of  the  alienation  of  capital,  of  real  estate 
(immeybles^  of  loan  transactions,  and  the 
like.  If  a  trader  his  capacity  is  unlimited. 
Code  Nap.  1, 10,  3. 

ElfBABOO.  Is  the  hindering  or  deten- 
tion by  any  government  of  ships  of  com- 
merce in  its  ports.  If  the  embargo  is  laid 
upon  ships  oelongin^  to  citizens  of  the 
state  imposing  it,  it  is  caUed  a  dvU  em- 
bargo, an  example  of  which  occurred  in 
1807  in  the  conduct  of  the  United  States ; 
on  the  other  hand  if  (as  more  commonly 
happens)  the  embargo  is  laid  upon  ships 
belonging  to  the  enemy,  it  is  called  a 
hostile  embargo.    The  effect  of  this  latter 
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embargo  is  that  the  Tesfiels  detained  are 
restore  to  the  rightful  owners  if  no  war 
follows,  bat  are  forfeited  to  the  embargo- 
ing government  if  war  does  follow,  the 
decl^tion  of  war  being  held  to  relate  back 
to  the  original  seizure  and  detention.  See 
Wheaton,  pp.  372-373. 

XXBABAASSnra  FLSADIKG  ;  See  tiUe 
Pleadiko. 

fined  as  stealing,  by  clerks,  servauts,  or 
agents.  It  is  not  larceny, — that  offence 
involving  a  taking  without  the  will  of  the 
owner,  which  a  clerk,  servant,  or  agent 
who  is  entrusted  to  take  cannot  be  said  to 
do.  But  the  offender  intercepts  and  mis- 
applies money  or  such  like  things;  and 
this  constitutes  the  offence  of  embezzle- 
ment under  the  stat.  24  &  25  Vict.  c.  96, 
ss.  68-72.  The  offence  is  a  felony,  and 
is  punishable  precisely  as  larceny  is.  In 
oiAse  a  larceny  is  proved  upon  an  indict- 
ment for  embezzlement,  the  defendant 
may  be  convicted  of  tlie  former  offence, 
and  vice  vend.  Any  number  of  distinct 
embezzlements  not  exot-eding  three,  com- 
mitted within  a  period  of  six  months,  may 
be  joined  in  the  eame  iudiotment 
See  title  Laboknt. 


These  are  the  green 
crops,  in  other  words,  the  crop  which  is 
upon  the  ground  and  unreaped  when  the 
tenant  goes  away,  his  lease  having  deter- 
mined ;  and  the  right  to  emblements  is  the 
right  of  the  tenant  in  certain  cases  to  take 
away  these  crops  when  ripe,  and  for  tbat 
purpose  to  come  upon  the  land,  and  do  all 
other  necessary  things  thereon.    The  in- 
stances in  which  the  right  to  emblements 
exist  are  the  following  :•— 
(I.)  A  tenant  for  life  sowing  the  lands 
and  dying  before  harvest,  his  ex- 
ecutors will  have  the  right ; 
(2.)  An  under-tenant,  whose  tenancy  is 
suddenly  and  without  his  own  act 
determined  before  harvest,  e.^.,  by 
his  landlord's  estate  determming 
(whether  by  the  death  or  re-mar- 
riage of  the  latter),  has  the  right 
(Kingtbury    v.   CoUins^  4  Bing. 
207) ; 
(3.)  A  tenant  at  will,  who  is  ousted  by 
his  landlord  for  no  cause  of  for- 
feiture (Co.  Litt.  66  a);  or  who 
or  whose  landlord  suddenly  dies 
(Co.  Litt  65  b) : 
(4.)  A  tenant  by  the  curtesy  (2  Bl.  122) 
or  in  dower  (20  Hen.  3,  c.  2), — 
upon  their  deaths ;  and 
(5.)  A  tenant  jmr  autre  vie  (Co.  Litt. 
55  b)  and  a  parson  (28  Hen.  8, 
c.  11),  upon  the  determination  of 
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their  estates  otherwise  than  by 
their  own  act  or  default. 

But  the  following  persons  have  no  right 
to  emblements,  notwithstanding  the  sudden 
detf  rmination  of  their  tenancy : — 

(1.)  A  tenant  for  life  who  determines 
the  tenancy  by  his  or  her  own 
act,  e.g.,  a  widow  who  re-marries, 
being  only  entitled  during  her 
widowhoo<l ; 

(2.)  A  tenant  at  will  or  for  years  who 
commits  a  forfeiture  or  otiier- 
wise  wilfully  determines  his  own 
tenancy ; 

(3.)  A  tenant  ut  sufferance  (7  M.  k  W. 
235); 

(4.)  Tenants  at  a  rack  rent  since  1851, 
in  virtue  of  the  14  &  15  Vict  c  25, 
s.  1,  whose  tenancy,  but  for  that 
act  would  have  suddenly  deter- 
mined by  the  death  or  cesser  of 
the  estate  of  their  landlord,  these 
tenants  now  holding  on  until  the 
expiiation  of  the  then  current 
your  of  their  tenancy,  and  appor- 
tioning their  rent  between  the 
executors  of  the  deceased  laud- 
lord  and  the  estate  of  the  succeed- 
ing landlord  {tee  title  Afportion- 

MEMT  OF  BeKT)  ; 

(5.)  Mortgagors,  although  to  some  extent 
they  are  tenants  at  will ; 

(6.)  A  tenant  in  dower  becoming  un- 
chaste ; 

(7.)  A  parson  who  resigns  his  living. 
(Bulioer  v.  Btdwer,  2  Bam.  &  Aid. 
470). 
See  title  Awat-ooing  Chop. 

XKBSAOEEY.  This  offence  consists  in 
the  attempt  to  influence  a  jury  corruptly 
to  one  side  or  the  other,  by  promises,  per- 
suasions, entreaties,  entertainments,  duu- 
ceurs,  and  the  like.  The  person  guilty  of 
it  is  called  an  emttracert  and  is  punishable 
under  19  Hen.  7,  c.  13;  and  see  stat 
6  Geo.  4,  0.  50. 

SMUnSHT  DOXAIN.  Is  the  ownership 
or  dominium  (domain)  of  an  independent 
sovereign  over  the  territories  of  his  sove- 
reignty, by  virtue  of  which  no  other 
sovereign  can  exercise  any  jurisdiction 
therein.  The  eminent  domain  is  to  be  dis- 
tinguished from  the  paramount  domain, 
which  latter  term  is  only  applicable  to  the 
sovereign  as  against  the  so-culled  owner- 
ships of  his  own  subjects. 

See  titles  Feudal  Ststem;  Estate; 

OWNXBSHIP. 

XMPHyTEUBIS.  Is  a  term  of  Roman 
Law,  and  which  finds  a  near  equivalent  in 
the  phrase /e« /arm  of  English  Law,  being 
the  letting  of  lands  or  houses  to  a  lessee 
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for  ever,  subject  to  the  payment  of  a  per- 
petaal  rent,  usually  of  small  amount.  The 
interest  of  the  holder  (who  is  calle^l  the 
emphyteuticarius)  is  assignable,  i.e,,  alien- 
able ;  and  the  lundlonl  mav  not  eject  him 
unless  for  non-payment  of  the  rent  agreed. 
In  case  the  entire  subject-matter  of  the 
lease  is  destroyed,  the  loss  falls  upon  the 
landlord :  but  a  particular  loss  falls  upon 
the  tenant. 

See  titles  Gondomikia  ;  Feb  Fabm. 

EMPLOYERS  AHD  EXFLOT^BS :    See 

titles  Master  and    Sebtant;    Sebtice, 

CONTBACTS  OF. 

EXFTIO  BOHOBUX.  In  Roman  Law 
was  the  assignment  of  the  Obtate  and 
effects  of  an  insolvent  debtor,  whether 
during  his  life  or  after  his  deatli,  to  a 
trustee  for  his  creditors.  Justinian  de- 
prived it  of  all  its  cumbrous  formalities, 
but  retained  its  effect,  which  is  simply  or 
very  nearly  that  of  an  assignment  upon 
bankruptcy  in  English  Law. 

EXFTIO  YEHDITIO.  Was  the  contract 
of  sale  in  Boman  Law.  In  some  respects 
it  agrees' with,  and  in  otlier  respects  it 
differs  from,  sale  in  English  Law. 

See  title  Salb. 
EKABLIEG  8TATTJTE8.  Are  certain 
statutes  relating  to  the  alienation  of  church 
lands  by  ecclesiastical  corporations  sole 
and  (in  a  lesser  measure)  by  ecclesiastical 
corporations  aggregate.  They  are  32  Hen.  8, 
c.  28 ;  5  Geo.  3,  cl7;  5  4  6  Vict,  cc  27, 
108 :  and  21  &  22  Vict  c.  57.  Leases  are 
by  these  statutes  (spoiikiog  roughly)  enabled 
to  be  made  not  exceeding  twenty-one  years 
or  three  lives ;  but  with  the  various  con- 
sents in  the  Acts  specified  and  subject  to 
the  conditions  therein  prescribed,  building 
leases  not  exceeding  ninety-nine  years  and 
mining  leases  not  exceeding  sixty  years 
may  be  granted. 

See  title  Disabuho  Statutes. 

EHCL08UBS :  See  title  Inclosubb. 
EVCBOACHXEHT :  See  titles  Apfbotb- 

MBHT ;  COMHOH,  BlOHT  Or. 

EHBOWED  OEAPBLB  :  See  tiUe 
Chafbls. 

ENDOWED  8CE00L8 :  See  title  Bchoolb. 

EHDOWXEKT.  This  term  is  commonly 
applied  to  any  provision  for  the  officiating 
minister  of  a  chnrch,  the  provision  usually 
consisting  in  the  setting  apart  of  a  portion 
of  lands  for  his  maintenance.  Thus,  in 
ancient  times,  the  lord  of  a  manor,  when 
ho  built  a  church  on  his  demesne  lands, 
usually  endowed  it  with  a  piece  of  laud 
called  the  glebe  (see  title  Advowsons).  But 
at  the  present  day,  many  endowments  exist 
and  for  many  very  diverse  objects,  and  may 
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consist  either  in  land  or  in  money  or  consols 
simply,  which  private  individuals  have 
given  to  trustees  in  trust  for  the  charity 
(see  title  Guabitibs).  Endowments  of 
charities  are  under  the  regulation  of  the 
Charity  Commissioners  and  the  Court  of 
Chancery ;  and  church  endowments  are 
under  the  Ekxslcbiastical  Commissioners. 

EKEXT  SHIP8,  EHEXT  GOODB:  See 

title  Visit  amd  Seaboh. 

ENFEOFF.  This  means  to  vest  in  an- 
other by  means  of  a  feoffment  the  legal 
estate  in  lands. 

See  title  Feoffhekt. 

ENF&ANCHI8EXENT.  This  term  ia 
usually  applied  to  copyhold  lands,  and  as 
so  applied  denotes  the  oonversion  of  the 
copynolds  into  freeholds.  The  mode  of 
enfranchisement  is  chiefly  regulated  at  the 
present  day  by  the  stat.  4  &  5  Vict  o.  35, 
and  the  Copyhold  Acts,  1852  and  1858, 
under  which  Acts  great  fincil^ties  are  af- 
forded for  the  commutation  of  the  lord's 
custouLiry  rights;  moreover,  enfranchise- 
ment is  rendered  compulsory  at  the  wish 
either  of  the  lord  or  of  tbeoopyhold  tenant, 
wiih  this  difference  in  the  two  cases, 
namely,  that  if  the  oumpulsoir  enfran- 
chisemHut  is  made  at  the  wish  of  the 
tenant,  the  commutation  of  the  Icnrd's  rights 
contdsts  in  a  gross  sum  of  money,  either 
paid  at  the  time  of  the  completion  of  the 
enfranchisement,  or  secured  by  a  mortgage 
on  the  lands ;  whereas,  when  the  compul- 
sory enfranohisement  is  made  at  the  wish 
of  the  lord,  the  commutation  of  his  rights 
consists  in  an  annual  rent-charge  issidng 
out  of  the  lands  enfranchised.  When  both 
the  lord  and  the  tenant  are  competent  in 
themselves  to  effect  an  enfranchisement, — 
e.g.<t  each  being  entitled  for  a  fee  simple 
estate  in  his  own  lands, — and  they  agree 
to  enfranchise,  they  may  do  so  without 
reference  to  the  statutes,  and  upon  such 
terms  as  they  please.  The  effect  of  en- 
franchisement is,  to  discharge  the  lands  of 
all  customary  incidents,  e.g.<t  the  custom  of 
descent  to  the  customary  heir,  and  to  annex 
to  them  an  the  incidents  of  freehold  lands ; 
but  there  is  this  distinction  to  be  observed 
that  upon  any  enfranchisement  at  Common 
Law  the  mines  and  minerals,  if  intended 
to  remain  the  lord's  pmperty,  must  be  ex- 
pressly excepted;  while  upon  an  enfran- 
chisement under  the  statutes,  no  such 
express  exception  is  required,  bat  the 
exception  is  implied. 

ENOUBEBT,  LAW  OF.  A  law  enacted 
by  William  the  O>nqueror  to  repress  the 
increasing  practice  of  assafsination  of 
Normans  by  discontented  and  turbulent 
English.    Under  the  law,  the  hundred  iu 
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which  the  MsaasinAted  ppnon  was  foand 
WM  made  liable  to  a  heavy  amercement ; 
and  every  aBsaasinated  person  waa  to  be 
presomed  to  be  a^orman,  unleta  proofs  of 
fkis  *' Englishry  **  were  made  bv  his  fonr 
nearest  relatives.  Taswell  •  Langmead, 
67-€a- 

SVGSAyiHGB,  OOFYBIOHT  DT.     The 

first  statute  whidi  gave  oopyrieht  in  en- 
gravings was  8  Geo.  2,  c.  13,  and  the  dura- 
tion was  fixed  at  fourteen  years,  but  that 
Act  extended  only  to  engravers  who  were 
also  designers.  The  mere  engraver  was 
protected  by  the  later  stat  7  Geo.  S, 
c.  38,  and  the  term  was  fixed  at  twenty- 
eight  years.  These  two  Acts  imposed 
penalties  and  gave  only  a  ^t  tarn  action ; 
but  under  the  etat.  17  Geo.  3,  c.  57,  the 
proprietor  was  enabled  to  bring  an  action 
for  damages.  This  copyright  need  not  be 
registered  as  a  condition  precedent  to 
bringing  the  action ;  it  is  enough,  if  the 
date  of  publication  and  the  name  of  the 
publisher  are  contained  in  the  engraving 
\Harriaon  v.  Hogg,  2  Ves.  323).  These 
three  Arts  were  extended  to  Ireland  by 
6  &  7  Will.  4,  c.  59.  Under  the  stat  15  & 
16  Vict  c.  12,  s.  14,  Uthogmphing  of  en- 
gravings is  a-  piracy  unless  authorize; 
and  this  statute  would  extend  to  photo- 
graphs (fiambart  v.  Bda,  14  C.  B.  (N.S.) 
306). 

See  title  Coftbigbt. 

XHLABGE.  This  term  is  commonly 
used  in  connection  with  rule*  calling  upon 
either  party  to  an  action  or  suit  to  do  a 
certain  thing  by  a  specified  day ;  the 
judges  in  such  a  case  will,  on  sufficient 
grounds  being  shewn  for  so  doing,  enlarge 
the  time  originally  specified  for  doing  the 
act,  in  which  case  the  rule  is  said  to  be 
etdargedj  meaning  that  the  time  specified 
in  it  has  been  enlarged,  i.e.,  extended. 
Similarly,  an  arbitrator  often  enlarges  the 
time  for  making  his  award  ;  and  the  Court 
of  Chancery  ma^,  and  often  does,  enlarge 
the  time  for  taking  some  step  in  an  action, 
where  the  Court  is  satisfied  upon  affidavit 
that  there  is  good  reason  for  so  doing. 
See  title  Extlnsion  of  Timb. 

EHaVIBT,  WBIT  07  :    See  title  In- 

QUIBY,  WbIT  of. 

BnOLMXHT :  See  title  Inbolmjest. 

ZNTAIL :  See  title  Estate-Tail. 

ZHTSBIKO  APPEABANCS:  See  title 
Apteabakcb  to  Wbit. 

EHTXBUIO  JUSOKEHTB.     The  formal 
entry  of  the  judgment  on  the  rolls  of  the 
Court,  which  is  necessary  before  bringing 
an  appeal  or  an  action  of  debt  on  the  judg- 
ment.     Under  the  C.  L.  P.  Act,  1852, 
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s.  206,  and  r.  70,  H.  T.  1853,  it  was  ntt 
necessary,  before  issuing  execution,  to  enter 
the  proceedings  on  any  roll,  but  an  ineipitur 
thereof  might  be  made  upon  paper,  shortly 
describing  the  nature  of  the  jud^onent,  and 
judgment  might  thereupon  be  signed,  costs 
taxed,  and  execution  iasned;  but  it  was 
provided  that  the  proceedings  might  be 
entered  on  the  roll  as  theretofore,  when- 
ever the  same  might  become  necessary  for 
the  purpose  of  evidence,  or  of  bringing  error, 
or  tne  like.  But  under  the  present  prac- 
tice, it  seems  that  as  a  general  rule^  only  to 
be  dispensed  with  by  special  leave  of  the 
Court  (Order  xui.,  15),  before  execution 
may  now  issue  the  judgment  or  order  must 
be  entered,  because  (Onler  xui.,  9)  no  exe- 
cution is  to  issue  without  production  of  the 
judgment  or  an  office  copv  thereof  shewing 
the  date  of  entry.  The  judgment  as  entered 
is  usually  dated  as  of  the  day  on  which  it 
is  pronounced  (Order  xlt.,  2).  The  entry 
is  usually  in  the  London  office ;  and  if  the 
action  is  one  proceeding  in  the  District 
Registry  an  office-copy  of  the  judgment  ia 
transmitted  to  the  Registry.  But  all  orders 
made  by  the  District  Registrar  himself  and 
all  judgments  in  the  District  Registry 
which  are  signed  by  consent  or  for  default 
of  appearance  to  writ  or  for  default  of 
pleadino:  are  entered  in  the  District  Regis- 
try (Order  xxxv.,  2).  This  entry  of  the 
iudgment  may,  it  seems,  be  made  after  any 
lapse  of  time  (Barrow  v.  Croftj  4  B.  &  C. 
388). 

EHTICK  ▼.  CABEIKOTOV.  A  cele- 
brated decision  of  Lord  Camden's  in  1765, 
whereby  general  search  warrants  were 
declared  illegaL 

See  title  8eaboh  Wabbaxts. 

SHTntXTT.  A  tenancy  bv  entirety 
or  (in  the  case  of  husband  and  wife)  en- 
tireties, is  a  tenancy  in  which  the  entire 
or  sole  possrssion  is  in  one  person,  as  dis- 
tinguished from  a  joint  or  several  poe- 
sessiun  by  two  or  more  persons ;  in  other 
words,  tenants  by  entireties  are  seised  ^er 
totU,  and  not  also  per  my,  whereas  joint 
tenants  are  seised  et  per  my  et  per  tout. 
Consequently,  upon  the  death  of  cither  of 
the  tenants  by  entireties,  the  other  takes 
the  whole  under  Uie  old  original  grant,  and 
not  (as  is  the  case  in  joint  tenancy^  by 
the  new  or  independent  title  of  survivor- 
ship. The  effects  of  such  a  tenancy  are, 
that  neither  tenant  can  convey  the  whole  of 
his  estate  without  the  other,  and  neither  can 
sever  without  the  other ;  and  this  curious 
result  follows  from  the  unity  of  the  two 
persons  of  husband  and  wi^,  that  a  gift 
to  them  and  a  third  person  of  lands  or  of 
goods  in  words  which  purport  to  make  the 
three  parties  joint  tenants,  or  even  tuuauta 
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In  common,  carries  one  moiety  or  equal 
half  part  only  to  the  husband  and  wife, 
and  leaves  the  oilier  moiety  to  the  third 

$  arson  (Atchesnti  v.  Atchescnj  11  Be»\y.  485 ; 
n  re  Wylde's  E»taU,  2  De  Q.  M.  &  G. 
724). 

ENTBY.  The  actual  taking  possession 
of  lands  or  tenements  by  entering  upon 
the  same.  This  is  a  remedy  which  the 
law  affords  to  an  injured  party  ousteci  of 
his  lands  by  another  pci-sou  who  has  tiken 
possession  thereof  without  right.  This 
remedy  (which  must  in  bU  ca^es  be  pur- 
sued peaceably)  takes  place  in  three  only 
out  of  the  iiye  species  of  ouster,  viz., 
abatement,  intrusion,  and  disseisin  ;  for  as 
in  these  throe  cases,  the  original  entry  of 
the  wrongdoer  is  unlawful,  so  the  wrong 
may  be  remedied  by  the  mere  entry  of 
the  former  possessor.  But  it  is  otherwise 
upon  a  diMontintuincef  or  deforcement,  for 
in  these  latter  two  cases,  the  former  pos- 
sessor cannot  remedy  the  wrong  by  entry, 
but  must  do  so  by  action,  inasmuch  as 
the  original  entry  being  in  these  cases 
lawful,  and  therefore  conferring  an  ap- 
parent right  of  possefesion,  the  law  will 
not  suffer  such  apparent  right  to  be  over- 
thrown by  the  mere  act  or  entry  of  the 
claimant.  And  by  the  Act  3  &  4  Will.  4, 
0.  27,  8. 10,  no  person  shall  be  deemed  to 
have  been  in  possession  of  any  land  within 
the  meaning  of  that  Act,  merely  by  reason 
of  his  having  made  an  entry  thereon ;  and 
by  the  same  Act,  s.  11,  no  continual  or 
other  claim  upon  or  near  any  land  shall 
preserve  any  right  of  making  an  entry. 

EHTBY,  W&IT  07.  A  writ  anciently 
made  use  of  in  a  possessory  action  and 
which  was  directed  to  the  sheriff,  requiring 
him  to  command  the  tenant  of  the  land 
that  he  render  the  same  to  the  demandant, 
because  that  the  tenant  had  not  entry  into 
the  land  in  question,  but  by  or  after  a  dis- 
seisin,  intrusion,  or  the  like,  made  within 
the  time,  limited  by  law  for  conferring' 
title  by  adverse  possession;  or  that  in 
case  of  bis  refusal  so  to  render  the  land, 
he  i^hould  appear  in  Court  to  shew  the 
reason  of  his  refusal.  It  was  usual  to 
specify  in  the  writ  the  degree  or  degrees 
within  which  the  same  was  brought,  in 
this  manner ;  (1.)  If  the  writ  was  brought 
agaiubt  the  party  himself  who  did  the 
wrong,  then  it  only  charged  the  tenant 
himselt  with  the  injury, — non  hahuit  in- 
gressum  nigi  per  intnmonem  quam  if8E 
fecit.  (2.)  If  the  writ  was  brought  against 
an  alienee  of  the  wrongdoer,  or  against  the 
heir  of  the  wrongdoer,  then  it  was  said  to 
be  in  the  first  degree,  and  charged  the 
tenant  in  this  manner :  that  he  the  tenant 
bad  not  entry  but  by,  «.«.,  tkroughf  per,  the 
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original  wrongdoer  who  alienated  the  land 
or  from  whom  it  descended  to  him, — non 
habuit  ingreMum  nisi  peb  Gtdielmum,  qui 
se  in  illud  intrusit,  et  iliud  tenenii  dimisit. 
(3.)  If  the  writ  was  brought  against  a 
tenant  holding  under  a  seomd  alienation 
or  descent,  then  it  was  said  to  be  in  the 
second  degree,  and  charged  the  tenant  in 
this  manner :  tliat  he  the  tenant  had  not 
entry  but  by,  i.e.,  through,  per,  a  prior 
alienee,  to  tohom,  cui,  the  original  wrong- 
doer demised  the  same, — non  hcibuit  ingres- 
sum  nisi  pes.  Ricardvm  cm  Oulielmus  Ulud 
dimisit,  qui  se  in  illud  intrusit.  If  the  writ 
was  brought  against  a  tenant  holding 
under  more  than  two  alienations  or  de- 
scents, i.e,,  after  two  degrees  were  past, 
it  was  framed  upon  the  Statute  of  Marl- 
bridge  (52  Hen.  3),  c.  30,  which  first  gave 
the  writ  in  this  case ;  and  as  that  statute 
provided  that  when  the  number  of  aliena- 
tions or  descents  exceeded  the  usual 
degrees,  i.e.,  two  degrees,  the  writs  should 
not  mention  the  degrees  at  all— the  writ 
was  called  a  writ  of  entry  sur  disseisin  in 
the  post,  and  charged  the  tenant  in  Uiis 
manner :  that  he  the  tenant  had  not  entry 
unless  after,  post,  or  subsequent  to,  the 
ouster  or  injury  done  by  the  original 
wrongdoer,  —  non  hahuit  ingressum  nisi 
POST  intrusionem  quam  Chdielmus  in  illud 
fecit. 

By  the  Act  3  &  4  Will.  4,  c.  27.  &  86, 
and  the  C.  L.  P.  Act,  1860,  s.  26,  all  real 
actions  have  been  abolished;  and  under 
the  present  procedure,  edl  actions  (in- 
cluding ejectment)  are  actions  on  the  case 
simply. 

See  titles  EjEotUENT;  Entbt. 

EITTBY     AD     COmEUHEH    LEGEM. 

This  was  a  writ  of  entry  which  lay  for 
a  reversioner  after  tlie  alienation  and 
death  of  the  particular  tenant  for  life, 
against  him  who  was  in  possession  of  the 
luid. 

EHTEY  AD  TEEXXEITM  QJH  PES- 
TEEHT.  This  was  a  writ  of  entry  which 
lay  for  a  reversioner  when  the  possession 
was  withheld  from  him  by  the  lessee  or  a 
stranger,  after  the  determination  of  a  lease 
for  years. 

EHTEY  nr  CA8ir  FE0YI80.  This  was 
a  writ  of  entry  provided  by  the  Statute 
of  Gloucester  (6  Edw.  1),  c.  7;  it  lay  for 
a  reversioner  after  the  alienation  by  tenant 
in  dower  or  tenant  for  life,  and  during  the 
life  of  such  tenant. 

EHTEY   IH   COHSDULI    CA8U :   See 

title  Gasu  Oonsimiu. 

EHTEY  OE  JUDOXEHT  OB  OBDEB : 

See  title  Judgment,  £»tby  of. 
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SRTET  ON  THB  BOLL.  la  former 
times,  the  parties  to  an  aetioii  personaUy 
or  by  their  counsel  used  to  sppear  in  open 
Court  and  make  their  mutuju  stat^nents 
vtTd  voce^  instead  of  as  at  the  pretent  day 
delivering  their  mutual  pleading  until 
they  arrived  at  the  issue  or  precise  point 
in  dispute  between  them.  Daring  the 
proeress  of  this  oral  statement,  a  minute 
of  uie  various  prooe(*dings  was  made  on 
parchment  by  an  officer  of  the  Court  ap- 
pointed for  that  purpose;  the  parchment 
then  b(^»me  the  record,  in  other  words, 
the  official  histury  of  the  suit  Long  after 
the  prHCtice  of  oral  pleading  had  fallen 
into  disuse,  it  continued  necessary  to  enter 
the  proceedings  in  like  manner  upon  the 
parcnment  ruU,  aAd  this  was  called  entry 
on  the  roU,  or  making  up  the  wnie  roil. 

But  by  a  rule  of  H.  T.  4  WiU.  4,  the 
practice  of  nuiking  up  the  issue  roll  whs 
abolished:  and  it  was  only  necessary  to 
make  up  the  issue  in  the  form  prescribed 
for  that  purpose  by  a  rule  of  H.  T.,  1853, 
and  to  deliver  same  to  the  Court  and  to 
the  opposite  party.  The  issue  which  was 
delivered  to  the  Court  was  called  the  nisi 
prim  record ;  and  that  was  regarded  as  the 
official  history  of  the  suit,  in  like  manner 
as  the  issue  roll  formerly  was.  Under  the 
present  practice,  the  issue  rod  or  nisi  prius 
record  consists  of  the  papers  delivered  to 
the  Court,  to  &cilitate  the  trial  of  the 
action, — ^these  papers  consisting  of  the 
pleadings  simply,  with  the  notice  of  trial. 

BBTBY  FOB  TBIAL :  See  title  Trial, 
Ehtbtfob. 

BirUBB.  Tliis  word  means  to  operate 
or  take  effect  Thus,  a  release  in  fee  from 
a  reversioner  to  his  prior  tenant  enures  by 
way  of  the  enlargement  of  the  particular 
tenancy  into  a  fee  simple;  also,  a  grant 
by  one  joint  tenant  to  another  will  enure, 
t.«.,  operate,  as  a  release  (CkeUer  v.  WiUan, 
2  Wms.  Saund.  97  a) ;  and  a  release  may 
operate  as  a  covenant  to  stand  seised  (Roe 
V.  Tranmarr,  WUles,  632). 

BOSBXMODOairOCOLLIOATUB.  The 
maxim  that  an  obligation  should  be  dis- 
charged or  released  (^dissolvi  deM)  in  the 
same  way  that  it  is  contracted  (eodem 
tnodo  quo  coUigaiur)  holds  good  generally 
in  the  law  bf  contracts,  but  it  is  subject  to 
exceptions. 

See  title  CoNTRAcrrs. 

EQUITABLE  ASSETS.  As  opposed  to 
legal  assets  were  such  assets  as  the  exe- 
cutor was  not  chargeable  with  at  law  in 
an  action  brought  there  by  a  creditor  of 
the  deceased  against  him.  These  assets 
were  exclusively  available  in  a  Court  of 
Equity.  All  creditors  (whether  specialty 
or -simple)  wore  payable  par<  |xiMtt  thoro- 


EQUITABLB  ASSETS — continued. 
out  Equitable  assets  were  so,  cither  in 
their  own  nature  (e.g.,  separate  estate  of 
married  women)  or  oy  act  of  the  party 
(e.a.,  estates  charged  with  the  payment  of 
debts). 

See  title  Legal  Assets. 

EaniTABLE  ASSIOBXEirT.  Prior  to 
the  Judicature  Acts,  1873-5,  a  legal  as- 
signment could  only  be  effected  by  deed, 
and  then  only  in  those  cases  in  which  the 
property  dealt  with  was  in  its  own  nature 
assignable;  but  when  the  property  was 
not  legally  assignable,  equity  hela  that 
the  purported  asaignment  if  by  deed,  was 
complete,  because  it  could  not  be  made 
more  complete  at  law.  Further,  every 
species  of  property  was  assignable  in 
equity,  and  a  mere  appropriation  was 
good  as  an  equitable  assignment.  For 
example,  an  order  (even  by  word  of 
mouth)  from  a  creditor  to  his  debtor  to 
pay  over  to  a  third  person  (to  whom  the 
creditor  whs  indebted)  money  or  any  por- 
tion of  money  owing  by  the  debtor  to  the 
creditor  was  considered  as  a  good  equitable 
assignment.  But  as  regards  land  (whether 
freehold,  leasehold,  or  copyhold),  an  equit- 
able assignment  could  not  be  by  woid  of 
mouth  simply,  but  by  reason  of  the  Statute 
of  Frauds  required  to  be  in  writing,  and 
the  better  opinion  is  that  under  the  stat 
8  &  9  Vict  c.  106,  this  assignment  must 
new  be  by  deed  even  in  equity,  with  this 
exception  that  an  assigpunent  without  a 
deed,  yet  if  for  value,  would  be  held  good 
in  equity.  Under  the  Judicature  Act, 
1873,  s.  25,  Bub-s.  6,  assignments  (being 
absolute  and  not  by  way  of  mortgage  only) 
of  legal  choses  in  action  may  be  effected 
by  writing  under  hand  merely,  followed  by 
unritten  notice. 

See  title  Assignment   of   Pessgnal 
Pbopbbtt. 

EQUITABLE  BEFEKOE :  See  title  Eqviis 
ABLE  Pleas. 

EQUITABLE  ESTATE.  The  origin  and 
character  of  the  equijtable  estate  in  lands 
will  be  found  explamed  under  the  title 
Uses.  From  land  it  appears  to  hbve  been 
easily  transferred  to  personal  property,  the 
beneficial  owner  of  that  being  the  cestui 
que  trust,  where  the  legal  estate  is  in 
another  or  others  as  usually  is  the  case. 
By  reason  of  the  operation  of  the  maxim 
•*  E(juity  follows  the  Law,"  the  interests  in 
equitable  estates,  and  the  liabilities  attach- 
ing to  them  and  rules  regulating  or 
restricting  their  creation  are  almost  iden- 
tical with  the  like  interests  in  legal  estates, 
nevertheless  with  certain  differences,  e  g., 
in  equitable  estates  there  is  no  distinction 
^en  between  a  contract  and  an  actual 
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EQUITABLE  ESTATE-^on^tnued. 
conveyance,   although   that  distinction   is 
an  cBBontial  one  in  tlie  traufifer  of  legal 
cfitates. 

EQUITABLE  JUBISDICTIOK :  See  tiUe 
Equity. 

EQUITABLE    XOBTGAOE.      May    be 

eitlier  by  conveyance  or  by  deposit  of  title 
deeds  accompanied  or  not  accompanied 
with  a  written  memorandum.  Where  tlie 
mortgagor  at  the  time  of  making  the 
mortgage  is  not  himself  possessed  of  the 
legal  ebtate  and  merely  conveys  what  he 
has  to  the  mortgagee,  the  mortgage  is  of 
neceseity  equitable  onlv  as  passing  only  an 
equitable  estate.  Tacking  does  not  apply 
as  between  equitable  mortgages,  but  con- 
eolidution  does  {tee  titles  Combolidation 
OF  Mortgages  ;  Tacking).  Again,  where 
the  mortgagor  merely  deposits  all  (or 
some  or  one  of  the  principal)  title  deeds 
relating  to  an  estate  in  the  hands  of  the 
mortgagee,  or  deposits  the  land  certificate 
iu  tlie  ca^e  of  lands  registered  under  the 
Land  Transfer  Act,  1875,  and  either  by 
word  of  mouth  or  by  memorandum  in 
writing  it  is  agreed  between  the  mortgagor 
and  the  mortgagee  that  the  deposit  shall 
continue  so  long  as  the  money  lent  or  to 
be  lent  is  owing,  that  is  an  equitable 
mortgage  by  deposit  of  title  deeds,  and  it 
is  (or  may  be  made)  as  efficacious  as  any 
other  equitable  mortgage. 
Si'e  title  MoBTOAGE. 

EQXriTABLE  PLEA8.  Under  the  C.  L. 
P.  Act,  1854  (17  &  18  Vict  c.  126),  it  was 
permitted  to  plead  equitable  defences  at 
Law,  beginning  the  plea  with  the  words, 
**  For  deft  nee  on  equitable  grounds."  Such 
pita  required  to  be  suoh  as  would  have 
entitled  \he  defendant  who  pleaded  it  to 
an  unconditional  injunction  upon  a  bill 
filed  in  Equity.  Equitable  pleas  used  to 
make  the  replications  and  all  subsequent 
pleadings  equitable  idso  {Savin  v.  Hoylake 
By.  Co,,  L.  R.  1  Ex.  9).  Under  the  pre- 
sent practice,  the  rules  of  pleading  in  the 
(Common  Law  and  the  Chancery  Divisions 
are  the  same,  and  no  words  of  introduction 
to  an  equitable  plea  are  now  required. 

EQUITABLE  WASTE :  See  title  Wastx. 

EQUITIES  EQUAL,  LAW  FBEYAILS. 

It  is  a  maxim  of  Eouity  thtit  where  the 
defendant  has  as  much  claim  to  the  protec- 
tion of  the  Court  in  his  possession  as  the 
plaintiff  has  to  its  assistuice,  then  the  de- 
fendant's possessiou  or  legal  estate  pre- 
vails. 

See  titles   Notice;   Purchaser   fob 
Value. 

EQUITY.  Is  the  phrase  commonly  used 
to  designate  that  portion  of  the  law  which 


lUlUITY— continued, 

is  administered  by  the  Courts  of  Chancery 
in  Lincoln's  Inn  and  at  the  Rolls.  Equity, 
in  this  sense,  is  wider  than  Law,  and  nar- 
rower than  Natural  Justice  or  Natural 
Equity,  in  the  extent  of  the  matters  which 
are  the  subjects  of  its  jurisdiction.  Equity 
cannot  be  defined  in  its  content,  otherwise 
than  by  an  enumeration  of  its  various 
subject-matters,  being  trubts,  mortgages, 
administrations,  &c.,  ac 

There  are,  or  used  to  be,  three  jurisdic- 
tions in  Equity,  namely,  the  exclusive,  the 
concurrent,  and  the  auxiliary  jurisdictions, 
the  exclusive  jurisdiction  being  that  in 
which  Equity  had  jurisdiction  and  Law 
had  not ;  the  concurrent  that  in  which 
Equity  and  Law  hud  jurisdiction  equally ; 
and  the  attziliary  that  in  which  Law  bad 
exclusive  jurisdiction,  and  Equity  was 
only  the  handmaid  of  Law  therein. 

EQUITY  BBAFTSICAK.  Pleadera  in 
Equity  are  so  caUed. 

EQUITY  FOLLOWS  TEE  LAW.  This 
maxim,  which  is  expressed  in  Latin  by  the 
phrase,  Aequittu  sequitur  legem,  signifies 
that  the  C«iurts  of  Chancery  follow  the  same 
principles  in  construing  documents  and  in 
determining  rights  as  the  Courts  of  Com- 
mon Law,  but  the  rule  is  subject  to  a  few 
inconsiderable  exo<'ptions  which  the  Courts 
of  Chancery  have,  for  reasons  of  their  own, 
thought  fit  to  mgke  in  their  application 
of  it 

The  following  are  some  illustrations  of 
the  general  rule : — 

(1.)  In  construing  the  words  of  limitation 
of  estates,  the  same  words  whidi  at  Law 
confer  a  life  estate  do  so  in  Eqnitv  also ; 
and  the  phrase  **  heirs  of  the  body  ^*  gives 
an  estate  tail  in  Equity  equally  as  at  I^aw ; 
and  the  phrase  "  heirs  and  assigns"  in  like 
manner  gives  a  fee  simple  in  Equity  as  at 
Law. 

(2.)  In  applying  the  rules  of  descent, 
Equity  adopts  the  entire  nine  canons  of 
descent  which  regulate  the  descent  of  real 
estate  at  Law ;  e.g.,  primogeniture,  co- 
parcenary, &C. 

(3.)  In  applying  tha  statutes  for  the 
limitation  of  actions  and  suits.  Equity 
never  exceeds  the  limits  which  the  Law 
prescribes,  although,  for  reasons  of  its  own, 
it  often  stops  short  of  the  outside  limit, 
but  only  wiUiin  its  strictly  equitable  juri»> 
diction,  and  not  also  in  its  concurrent 
jurisdiction. 

The  follovring  are  examples  of  the  ex- 
ceptions which  Equity  has  made  in  its 
application  of  the  general  rule : — 

(1.)  In  the  construction  of  executory 
trusts,  i.e,,  of  trusts  incompletely  set  out  in 
the  instrument  creating  them,  if  the  in- 
strument is  either  marriage  articles  or  a 
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will  containing  a  reference  to  marriage, 
Eqntty  refuses  to  follow  blindfold  the  rale 
of  Law  commonly  designated  as  the  Rule 
tn  Shdleifi  Que,  whereby  tlie  words  **  heirs 
of  the  body"  following  npon  a  freehold 
estate  of  the  ancestor,  ounfer  upon  the 
ancestor  an  estate  tail,  but  chooses  rather 
to  mould  these  wonls  into  the  form  of  a 
strict  settlement,  giving  to  the  ancestor  a 
life  estate,  and  securing  to  the  issue  of  the 
oontempLited  marriage  a  succession  of 
estates,  and  to  the  intended  wife  a  jointure 
or  widowhood  estate,  over  which  estates 
the  intended  husband  shall  have  no  power 
either  to  defeat  or  to  diminish  them  (  Trevor 
▼.  Trevor,  1  P.  Wms.  622 ;  PapOlon  v. 
Voiee,  2  P.  Wms.  671) ;  and 

(2.)  In  the  construction  of  the  beneficial 
or  equitable  estates  of  joint  tenants,  with 
reference  to  whom,  if  they  are  mortgagees, 
whether  for  equal  or  unequal  amounts,  ana 
if  they  are  purchasers,  for  unequal  amounts 
(but  not  also  for  equal  amounts),  Equity 
reftises  to  allow  survivorship  of  Sie  equit- 
able estate,  and  decrees  the  survivor  a 
trustee  for  the  deceased  as  to  the  share  of 
the  deceased  {Lake  v.  Oibtan,  I  Wh.  A  T. 
L.  C.  160). 

XQiriTT  OF  BEDXKPTIOV.  Where  A. 
being  the  owner  in  fee  simple  of  lands, 
mor^ges  them  to  B.,  A.  is  said  to  retain 
the  equity  of  redemption  in  the  lands. 
This  equity  was  originally  a  mere  right  in 
A.  to  redeem  and  recover  back  his  lands 
by  paying  off  tiie  mortgage  debt  and  in- 
terest and  oo&ts  of  B. ;  but  this  equity  is 
now  held  to  be  an  estate,  viz.,  an  equitable 
estate  (Caabome  v.  Soar/cy  1  Atk.  603). 
And  if  A.  after  mortgaging  to  B.  should 
mortgage  the  same  lands  to  C,  still  A. 
would  nave  an  equity  of  redemption ;  and 
so  if  A.  mortgaged  to  D.  and  to  E.,  and  so 
forth,  the  equity  of  redemption  always  and 
in  every  case  resulting  to  the  mortgagor. 
And  this  holds  good  as  well  for  personal 
estate  as  for  lands. 

See  title  Mobtgagb. 

IQITITT  TO  A  8ETTLEMZHT.  Primd 
faeie,  the  wife's  property,  whether  at  Law 
or  in  Equity,  becomes  the  husband's,  but 
the  interference  of  Equity  has  derogated 
in  certain  cases  from  tlie  husband's  legal 
rights,  and  has  compelled  him  to  make  a 
settlement  on  his  wife,  and  her  right  to 
such  settlement  is  called  her  equity  to  a 
settlement  Her  equity  to  a  i<ettlement 
arises  from  the  maxim,  *'Ue  who  seeks 
equity  must  do  eouity;"  the  Court  of 
Equity  imposes  conoitions  on  the  husband 
coming  as  plaintiff,  to  recover  the  wife's 
property,  and  has  even  extended  ihe  prin- 
ciple to  the  husband's  general  assignees 
coming  as  plaintiffs,  and  also  to  the  hus- 
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band's  particular  assignees  for  value  coming 
as  plaintiffs ;  and,  last  of  all,  the  wife  her- 
self has  been  permitted  to  assert  her  right 
as  plaintiff.  The  general  principle  upon 
which  the  Court  acto  in  decreeing  or  not 
to  married  women  a  settlement,  appears  to 
be  this, — there  being,  first  of  all,  a  possi- 
bility of  the  husband  getting  hold  of  and 
keeping  (by  virtue  of  the  right  which  the 
law  gives  to  him  as  husband)  the  property 
in  question  of  the  wife,  the  Court  next 
inquires  whether  the  wife,  if  she  survived 
her  husband,  would  or  would  not  take  the 
entirety  of  the  property  by  virtue  of  her 
right  of  survivorship ;  and  if  f  but  only  if) 
there  is  a  possibility  of  the  husband  getting 
and  keeping  the  property  whollv,  and  the 
wife  would  not  be  entitled  to  tne  entirety 
thereof  by  survivorship,  then  there  being 
tliis  danger  to  the  wife,  and  such  danger 
being  also  reasonably  imminent,  the  Court 
assumes  a  jurisdiction  to  inquire  into  the 
question  of  the  wife's  equity  to  a  settlement 
out  of  the  property  that  is  so  in  danger : 
and,  upon  this  inquiry,  the  Court  inquires 
principally,  whether  the  property  in  ques- 
tion is  or  not  legal,  or  is  or  not  equitable ; 
and  then  generally  the  Court  answers — 
(1.)  If  the  property  is  editable,  that  the 
wife  is  entitled  to  an  equity  out  of  it  (there 
being  no  other  sufficieut  reasons  for  deny- 
ing her  the  eouity) ;  and  (2.)  If  the  pro- 
perty is  legal,  that  the  wife  is  not  entitled 
to  any  equity  out  of  it  (there  being  no 
other  sufficient  reasons  for  decreeing  to  her 
tiie  equity).  Accordingly,  it  has  been 
held  that  the  wife  is  entitled  to  an  equity 
to  a  settlement  out  of  leaseholds  being 
equitable,  but  not  out  of  leaseholds  being 
legal  (Haneon  v.  Keating,  4  Ha.  1 ;  Hill  v. 
Edmondst  5  De  G.  &  Bm.  603);  also  out  of 
pure  personal  property  (the  absolute  in- 
terest therein)  oeing  equiteble,  but  not  out 
of  such  absolute  interest  being  legal  {Seoii 
V.  SpaeheU,  8  Mac.  &  G.  603);  and,  as 
regards  the  life  interest  in  pure  personal 
property,  the  wife  has  an  equity  thereout 
(being  equiteble)  tks  against  tlie  husband 
ceasing  to  maintain  her,  and  against  his 
general  assignees  (t.e.,  trustee)  in  bank- 
ruptoy  or  liquidation  {EUioU  v.  Cordell,  5 
Mad.  149),  but  not  as  against  the  husband's 
particular  assignee  for  value  without  notice 
(Tidd  V.  LiUer,  8  De  G.  M.  &  G.  869). 
Similarly,  out  of  life-estetes  in  realty  beinff 
equiteble  (Stur^  v.  Champneve,  6  My.  a 
Cr.  97),  but  not  if  they  are  legal  (  Wortham 
V.  Peniberton,  1  De  G.  &  Sm.  644).  As 
regards  the  wife's  realty  of  inheritence, 
whether  fee  simple  or  fee  tail  estetes,  the 
husband  cannot  possibly  take  these  from 
the  wife,  consequently  she  has  no  equity 
thereout  whetlier  they  are  equitable  or 
legal,  because,  of  course,  she  has  the  whole 
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EQVITT  TO  A  BSTTLSIISRT— oont^. 
{Life  Anociation  of  Scotland  v.  Siddal.  3 
De  G.  F.  &  J.  271) ;  and  when  an  equity 
is  awarded  her  by  the  Court  in  any  of  the 
cases  above  mentioned,  in  which  she  is 
entitled  to  an  equity,  the  settlement  usually 
extends  to  one-half  only  of  the  property, 
and  very  rarely  indeed  (unless  under  ex- 
traordinary or  exceptional  circumstances) 
extends  to  the  whole.  Again,  the  wife  has 
no  equity  out  of  reversionary  choses  in 
action,  because  she  has  somtithing  better 
under  her  right  of  survivorsliip. 

See  title  Survivorship,  Wife's  Right 

OF. 

EdUITT  OF  A  8TATTJTS.  When  the 
statute  35  Edw.  1,  stat.  2,  commonly  called 
the  statute  Ne  rector  pro9temat  arhorei, 
which  prohibited  persons  from  cutting  down 
trees  in  churchyards,  was  extended  by 
judicial  decision  {RuUand  v.  Greene,  1 
Keble,  557)  to  rfstraining  them  from  work- 
ing minerskls  in  new  mines  not  previously 
opened,  the  extension  was  said  to  be  made 
upon  the  equity  of  the  statute,  meaning, 
that  the  same  reason  existed  in  the  case  of 
minerals  as  in  the  case  of  timber  trees. 
This  extensive  interpretation  of  a  statute 
was  opposed  to  the  restrictive  interpretation 
by  which  the  statute  was  held  to  be  inap- 
plicable when  the  reason  for  it  ceased  to 
exist. 

See  title  Intbbfbetation. 

EBA8T7KE8.  Erasures  or  interlineations 
in  a  deed  are  presumed  to  be  made  before 
or  at  the  time  of  execution  (Doe  d.  Tatum 
V.  Catamore,  16  Q.  B.  745),  but  if  material 
and  in  a  suspicious  place  they  require  ex- 
planation. Material  erasures  or  interlinea- 
tions after  execution  vitiate  the  deed  {See 

title     AlA-ERATIONB    IN    WRITTEN    InSTHU- 

MBNTs).  In  wills,  the  erasures  and  inter- 
lineations are  subject  to  the  reverse  rule, 
being  presiuned  to  be  ma4le  after  execu- 
tions and  being  (unless  attested)  wholly 
disregarded  (^Cooper  y.  Bockett,  4  Moo. 
P.  C.  419 ;  1  Vict  c.  26,  a.  21). 

XBEOB,  WUT  07.  After  final  judg- 
ment had  been  signed  in  an  action, 
the  unsuccessful  party,  if  desirous  of  dis- 
puting the  matter  afresh,  might  bring  a 
writ  of  error,  being  a  writ  which  was  sued 
out  of  the  Chancery,  and  which  was  ad- 
dressed to  the  judges  of  the  Court  in  which 
the  judgment  had  been  given,  commanding 
them  in  some  cast  s  to  examine  the  record 
themselves,  and  in  otl.ers  to  send  it  to 
another  Ck)urt  of  appellate  jurisdiction. 
The  error  might  consist  either  (1)  in  a 
matter  of  fact,  or  (2)  in  a  matter  of  law. 
(1.)  The  matter  of  fact  must  not  have 
been  an  issue  found  by  a  jury  (for  which 


XBBOR,  WBIT  GF--€ontinued. 
the  only  mode  of  reconsidering  tlie  same 
was  by  motion  for  a  new  trial\  but  it  might 
have  been  such  a  fact  as  that  the  plaintiff 
was  a  minor,  and  appeared  by  an  attorney 
instead  of  by  his  guardian,  or  the  fact  that 
the  plaintiff^  being  a  married  woman,  ap- 
peared without  her  husband ;  and  in  tiiei$e 
and  the  like  cases,  the  fact  goin^c  to  the 
validity  or  regularity  of  the  proceedings,  a 
writ  of  error  coram  nobis  (or  vobit)  was 
available,  that  is  to  say,  a  writ  of  error  to 
bo  tried  before  the  same  judges,  bceausc 
the  reversal  of  such  an  error  was  not  the 
reversal  of  the  judgment  of  these  judges, 
but  the  correction  of  something  wrong  not 
previously  brought  under  their  notice.  (2.) 
The  error  was  an  error  of  law,  when,  upon 
the  face  of  the  record,  the  judges  were 
seen  to  have  committed  a  mistake  of  law  : 
and  in  that  case  the  remedy  was  by  writ  of 
error  generally  (and  not  by  writ  of  error 
coram  nobis  or  vo6m),  the  writ  commanding 
the  record  or  a  transcript  thereof  to  be 
sent  to  the  Court  of  appellate  jurisdiction, 
i.e.,  to  the  Court  of  Exchequer  Chamber,  or 
House  of  Lords.    To  support  this  writ,  the 
error  must  have  been  one  of  substance, 
inasmuch  as  errors  of  mere  form  were  cured 
by  the  Statutes  of  Amendments  and  Jeo- 
fails.   But  the  writ  of  error,  in  both  its 
varieties,  was  abolished  by  the  C.  L.  P. 
Act,  1852,  and  error  was  made  a  step  in 
the  cause,  and  the  Court  had  the  same 
jurisdiction  as  upon  a  writ  of  error;  and 
the  limit  of  six  years  from  the  date  of 
signing  judgment  and  entering  the  same 
of  record  was  fixed,  an  allowance  for  dis- 
ability being  made.    Before  bringing  error, 
a  bill  of  exceptions  must  have  been  tendered 
to  the  judge  before  verdict,  an<l  must  also 
have  been  certified  by  his  seal  being  afilxeil 
tliereto.     But,  under  the  Judicature  Acts, 
1873-5,  bills  of  exceptions  and  procc*jd- 
ings  in  error  have  been  abolished,  and 
where  error  would  formerly  have  lain  for 
error  of  law,  an  appeal  now  lies,  and  (in 
lieu  of  a  Bill  of  Exceptions)  where  it  is 
intended  to  moye  for  a  new  trial  an  excep- 
tion (t.e.  objection^  as  to  the  judge's  ruling 
or  direction  is  to  be  taken  at  the  trial  and 
entered  upon  or  annexed  to  the  record  (if 
any). 

See  titles  Bill  of  Exoeftioks;  Ex- 
ception TO  Judge's  Dibection. 

ESCAPE.  In  civil  cases,  this  was  de- 
fined to  be,  in  general,  where  any  person 
under  lawful  arrest  either  violently  or 
privily  evaded  such  arrest,  or  wa«  suffered 
to  go  at  large  before  he  was  delivered  firom 
custody  in  due  course  of  law.  If  the  arrest 
was  unlawful,  as  where  the  judgment  or 
the  writ  of  execution  was  absolutely  void, 
then  there  was  no  escape. 
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S8CAFE — continued. 

Bach  an  earape  might  hare  been  either 
negligent  or  voluntary : — 

(1.)  If  the  eacape  waa  negligent,  i.e^ 
without  the  knowledge  or  oonsent  of  the 
■heriif  or  hia  ofScer,  then  the  escaped 
person  might  be  pursued  and  retaken  any- 
where, and  even  on  a  Sunday  ;  and  in  such 
a  ease,  if  the  sheriff  or  his  officer  retook 
the  priaoner  before  any  action  was  brought 
for  the  escape,  he  was  excused. 

(2.)  If  tlie  escape  was  wJuntary,  i,e,, 
with  the  knowleclge  or  oonsent  of  the 
ahenff  or  his  officer,  then  the  escaped 
person  could  never  be  n^taken,  but  the 
slieriff  was  liable  for  the  escape,  and  also 
(if  it  should  so  happen)  fur  the  re-taking. 

For  an  ebOdjpe,  the  remedy  against  the 
sheriff  was  en  her  in  debt  for  the  full 
amount  of  the  judgment  or  on  the  case  for 
damages ;  and  after  the  Act  5  &6  Yict.  o. 
98,  B.  31,  the  remedy  was  on  the  case  only, 
and  not  in  debt.  It  must  be  remembered  that, 
by  the  Act  32  &  33  yiot.c.  62  (the  Debtors 
Act,  1869X  imprisonment  for  debt  either  on 
a  ea.  aa.  or  on  mesne  process  has  been  abol- 
ished, with  the  trifling  exceptions  in  the 
Act  specified ;  and  that  in  criminal  eases 
there  was  no  escape;  and  now  by  the 
Prison  Act,  1877  (40  &  41  Vict,  c  21), 
8.  31,  as  from  the  Ist  April,  1878,  the 
sheriff  of  any  sheriffdom  is  not  to  be  liable 
for  the  escape  of  any  priaoner. 

S8CAFE-WABSANT.  This  was  a  war- 
rant granted  to  re-take  a  prisoner  committed 
for  debt  to  the  custody  of  the  Queen's 
Prison  who  had  escaped  therefrom.  It  was 
obtained  on  affidavit  from  a  judge  of  the 
Coart  in  which  the  action  had  been  brought, 
and  was  directed  to  all  the  sherifib  through- 
oat  England,  commanding  them  to  re-take 
the  prisoner  and  to  commit  him  to  gaol 
when  and  where  taken,  there  to  remain 
until  the  debt  was  satisfied. 

ESCHEAT.  This  word  is  derived  from 
the  French  Schoiry  to  fall,  and  denotes  that 
incident  of  feudal  tenure  by  which  the 
land  reverts  back  to  the  lord  upon  the 
failure  of  a  tenant  to  do  the  services. 
Escheat  used  to  arise  from  two  causes  : — 
Either 
(1.)  Propter  defectum  aanguinia,  i.e.,  on 

account  of  the  failure  of  blood,  t.«., 

heirs,  of  the  grantee ;  or 
(2.)  Propter  delictum  tenenti$,  ie.,  on 

account  of  the  felony  or  attainder 

of  the  tenant. 
But  by  the  Act  33  A:  34  Vict.  o.  23,  no 
confession,  verdict,  inquest,  conviction,  or 
judgment  of  or  for  any  treason  or  felony 
or  /do  de  Be  is  to  cause  any  attainder  or 
corruption  of  blood,  or  finy  forfeiture  or 
escheat.  So  tliat,  at  the  present  day, 
escheat,  it  appears,  can  only  arise  from  the 


ftiilure  of  heirs  of  the  grantee.  Upon  ail 
escheat,  the  lord  used  to  have  a  vorU  of 
eteheatf  against  the  person  who  was  in  pos- 
session of  the  lands  after  the  death  of  his 
tenant  without  heirs :  and  now  he  has  an 
action  of  ejectment  against  him  to  recover 
the  lands. 

See  titles  Fobfutube;    Tbab,  Day, 

AND  WaBTB. 

S80EEAT,  WBIT  OF :  See  title  Eschbat. 

S80ESAT0B.  The  name  of  an  officer 
who  was  appointed  bv  the  lord  treasurer  in 
every  county  to  look  after  the  escheats 
which  fell  due  to  the  king  in  that  parti- 
cuhir  county,  and  to  certify  the  same  into 
the  exchequer.  An  escheator  could  con- 
tinue in  office  for  one  year  only,  and  was 
not  re-eligible  until  the  third  year  from  the 
expiration  of  his  former  year  of  office. 
This  officer  continues  to  exist  at  the  pre- 
sent day ;  he  holds  his  inauest  or  inquisi- 
tion under  a  writ  callea  diem  daunt 
extremumt  which  means  simply  that  to  and 
BO  having  died,  and  (it  is  reported)  without 
heirs,  an  inquest  to  ascertain  the  fact  must 
be  had. 

See  titles   I> quest;   Imqvibition  ow 
OrFiOB. 

ESCROW.  Where  a  deed  is  delivered 
conditionally  and  not  absolutely,  e.y.,  where 
it  is  delivered  not  to  the  grantee  person^ 
ally  (or  his  agent),  but  to  some  third  per- 
son pending  the  doing  of  some  act  which  is 
required  of  the  grantee  to  be  done,  such 
deed  is  said  to  be  delivered  as  an  eBcrow, 
i.e.,  a  mere  BcroU^  or  writing,  which  be- 
comes a  good  deed  upon  the  accomplish-, 
ment  of  the  condition,  and  failing  such 
accomplishment  never  becomes  a  deed  at 
all. 

ESOTTAOE.  This  word  is  from  the 
French  Scu,  meaning  a  shield  or  buckler, 
and  denoted  bucklerage,  or  rather  a  pecu- 
niary satisfaction  paid  in  lieu  thereof.  It 
was  a  composition  offered  by  knight- 
tenants  to  their  lord,  and  accepted  by  him 
in  lieu  of  their  personal  attendance  on  him 
in  the  wars.  From  being  occasional,  this 
composition  became  general,  and  ultimately 
was  levied  by  regular  assessments. 
See  title  Tailatiob,  Histobt  of. 

ESQUIBS.  Is  a  description  to  which 
oettain  persons  are  entitled,  e.g.,  foreign 
nobility,  descendants  of  the  English  peer- 
as:e  and  not  being  (excepting  by  courtesy) 
themselves  peers,  the  sons  of  baronets,  the 
eldest  sons  of  knights,  barristers-at-law, 
justices  of  the  peace,  and  colonial  attgrneys 
who  are  also  oarristers.  The  description 
is  not  a  dignity  within  1  Edw.  4,^.  7,  s.  3, 
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but  ia  merely  a  name  of  worship,  just  as 
gentleman  is. 

See  titles  Gentleman;  Yeoman. 

E880IK.  This  was  an  excuse  (whether 
on  the  ground  of  illness,  de  infirmtate,  or 
on  other  ground),  for  not  appearing  in 
Court  in  pursuance  of  the  summons  con- 
tained in  a  writ  The  first  day  of  term 
was  called  the  estoin  day,  or  day  for  hear- 
ing excuses.  But  since  1  Will.  4,  o.  70, 
tlie  etsoin  day  has  been  done  away  with 
altogether,  the  practice  of  alleging  such 
excuses,  i.e.,  of  casting  tJie  eMot'n,  having 
been  discontinued  e?en  previously  to  tliat 
Act. 

See  title  Subpcena. 

ESTATE.  Absolute  ownership  is  an 
idea  quite  unknown  to  the  English  Law  of 
Real  Property;  the  so-called  owner  of 
lands  can,  at  the  most,  hold  only  an  estate  in 
them.  The  estate  which  he  holds  may,  at 
the  present  day,  be  of  a  very  various  kind ; 
origmally,  however,  an  estate  for  the  man's 
own  life  was  both  the  largest  and  the 
smallest  estate  in  lands,  being  in  fact  the 
only  estate  properly  so  called. 

The  estate  for  life  was  originally  the 
largest  estate  in  lands,  for  the  simple  reason 
that  the  lord  would  not  grant  a  larger  one, 
the  condition  of  the  tenure  being,  that  the 
tenant  should  be  personally  competent  to 
discharge  the  feudal  services  annexed  to  it ; 
and  it  was  originally  the  tmallesi  estate  in 
landc,  for  the  simple  reason  that  the  vassal 
might  in  all  cases  hold  for  life,  condition- 
ally upon  Ills  continuing  competent  to  dis- 
charge the  feudal  services.  Whence  a 
gift  of  lands  to  A.  B.  was  originally  a 
gift  to  him  BO  long  as  he  personally 
could  hold  them,  and  not  longer ;  in  other 
words,  it  was  an  estate  for  his  own  life. 
And  to  the  present  dav  the  efi'ect  of  such  a 
gift  when  it  is  made  by  deed  is  still  the 
same,  conferring  an  estate  for  life  only,  ac- 
cording to  the  maxim  Verba  dant  feudo 
ienorem;  the  effect  of  such  a  gift  even 
when  made  by  will  was  equally  the  same 
until  the  year  1838,  but  as  from  that  year 
it  was  enacted  by  the  New  Wills  Act 
(7  Will.  4  &  1  Vict.  0.  26,  s.  28),  that  such 
latter  gift  should,  in  the  absence  of  a  con- 
trary intention  appearing  on  the  will,  pass 
a  fee-simple  estate  if  the  testator  had  that 
quantity  of  estate  to  pass. 

If  it  was  intended  that  the  descendants 
of  the  tenant  should,  at  his  decease,  succeed 
him  in  the  tenancy,  as  son  to  sire,  then 
that  intention  required  to  be  expressed  by 
additional  words  of  grant,  the  gift  being  in 
that  case  expressed  to  be  to  the  tenant  and 
hi$  heirs.  This  extended  form  of  grant, 
however,  did  not  originally  give  the  ances- 
tor more  than  a  life  estate;  he  and  his 


ESTATE — continued, 
heirs,  i.e.y  descendants,  were  equally  nomi- 
nees in  the  original  grant,  and  took  as  a 
succession  of  usufructuaries,  each  of  tlieni 
during:  his  life,  and  for  that  period  only, 
enjoying  the  benefit  of  the  grant  Such 
was  the  construction  which  this  form  of 
grant  received  as  far  down  as  the  reign  of 
Henry  II.;  but  from  causes  which  were 
vigorously  at  work,  that  construction  was 
abandoned  by  the  reign  of  Henry  III., 
and  a  construction  adopted  in  its  stead 
which  is  very  nearly  the  construction  of 
the  present  day,  namely,  that  the  ancestor 
is  the  alone  nominee  in  the  grant  and  takes 
a  fee  simple  to  himself,  with  power  by  sub- 
infeudation or  otherwise  to  defeat  or  pre- 
judice his  issue.  The  power  of  complete 
alienation,  the  facility  of  which  is  the 
chief  charecteridtic  of  the  modem  fee 
simple,  was  not  long  to  follow  after,  being 
complete  as  earlv  as  the  18  Edw.  1,  c.  1, 
commonly  called  the  statute  Quia  Emp^ 
tores, 

ESTATE  AT  WILL:  See  title  Will, 
Estate  at. 

ESTATE  BY  STTTFEBAEOE :  See  title 
Suffebakob. 

ESTATE  EOB  LIFE :  See  titles  Estate  ; 
Estate  pub  autbb  vie. 

ESTATE  EOB  TEABS :  See  title  Tenan- 
cies. 

ESTATE  Fmt  A17TBE  TIE.  The  e&tate 
for  life  was  originally  incdienable,  unless 
where  the  lord  consented  to  the  alienation, 
or,  in  other  words,  to  the  substitution  of  a 
different  vassal  for  the  first  grantee;  but 
the  estate  for  life  gradually  Wame  freely 
alienable  without  the  lord's  consent  When 
an  estate  for  life  was  aliened  in  this  latter 
way,  the  alienee  took  an  estate  pur  autre 
vie,  i «.,  during  the  first  grantee^  life  and 
not  during  tlie  life  of  the  alienee  himself. 
Accordingly,  the  first  grantee  was  in  such 
a  case  described  as  the  cestui  qtie  vie,  and 
the  alienee  was  described  as  the  tenant  pur 
autre  vie.  If  the  estate  for  life  was  granted 
to  the  tenant  pur  autre  vie  and  his  heirs, 
he  took  a  fee  nimple  estate  quaei ;  and  if  to 
him  and  the  heirs  of  his  body,  he  took  an 
eMate'tail  quasi. 

The  estate  pur  autre  vie  was  attended 
with  peculiar  incidents.  It  was  subject,  like 
the  ordinary  estate  for  life,  to  the  feudal 
maxim.  Verba  dant  feudo  tenorem,  and 
therefore  when  the  grant  was  made  to  G.  D. 
t  imply  without  more,  C.  D.  took  a  tenancy 
pur  autre  vie  for  his  own  life  only.  On- 
sequently,  G.  D.'s  estate  was  doubly  liable 
to  determine,  depending  for  its  continu- 
ance upon  the  joint  existence  both  of  A.  B , 
the  first  grantee,  and  of  G.  D.,  the  alienee, 
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ESTATE  PVE  AUTES  VIE— oonHntied. 

find  detenniniiig  upon  the  death  of  either. 
If  it  was  intended  that  the  f^nt  to  0.  D. 
shonld  extend  beyond  the  life  of  G.  D.  and 
throughout  the  life  of  A.  B.,  then  that  in- 
tention required,  according  to  the  maxim 
already  quoted,  to  be  expressed  by  addi- 
tional words  of  grant,  the  gift  being  in  that 
case  expressed  to  be  to  G.  D.  and  his  heirs. 
Now,  if  the  grant  were  made  to  G.  D. 
simply  without  more,  and  G.  D.  died  leav- 
ing A.  B.  him  snrvinng,  the  land  was  left 
without  an  owner  so  long  as  A.  B.  lived, 
the  law  not  suffering  A.  B.  to  re-enter  after 
having  parted  with  hid  life  estate.  Neither 
could  the  lord  apparently  re-enter.    No 
person  having,  therefore,  a  right  to  the 
estate,  anybody  might  enter  on  it ;  and  he 
that  first  entered  became  entitled  forth- 
with to  hold  the  land  so  long  as  A.  B. 
lived,  and  was  called  the  general  occupant 
with  reference  to  the  manner  in  which  he 
had  acquired  the  land.  On  the  other  hand, 
if  the  grant  were  made  to  G.  D.  and  his 
heirs,  and  G.  D.  died  leaving  A.  B.  him 
surviving,  the  land  was  not  left  without 
an  owner  so  long  as  A.  B.  lived  ;  but  the 
heir  of  G.  D.  might  enter  and  hold  posse»- 
sion  80  long  as  A.  B.  lived,  and  was  called 
the  special  occupant  with  reference  to  the 
manner  in  which  he  had  acquired  the 
land.    General  occupancy  has  oeen  abo- 
lished, but  special   occupancy  has  been 
preserved,  by  the  Stetuto  of  Frauds  (29 
Gar.  2,  c.  3,  s.  12),  and  also  by  the  New 
WUls  Act  (7  Will.  4  &  1  Vict.  c.  26,  ss. 
8,  6),  which  have  enacted  in  efifect  that 
the  owner  of  an  estate  pwr  auire  vie  (appa- 
rently whether   granted  to   him   simply 
without  more  or  to  him  and  his  heirs)  may 
dispose  thereof  by  will,  and  failing  such 
disposition  the  heir  as  special  occupant 
shall  become  entitled  to  it,  and  to  the 
extent  thereof  be  chargeable  with  the  debts 
of  his  ancestor :  and  in  case  there  shall  be 
no  speciid  occupant,  then  the  executor  or 
administrator  of  the  deceased  testator  or 
intestete  is  to  take  possession  of  the  land 
and  to  the  extent  thereof  to  be  chargeable 
with  the  payment  of  the  debts  of  the  de- 
ceased.   By  the  Act  U  Geo.  2,  o.  20,  the 
Burplos  (if  any)  of  an  estote  jpur  autre  vie 
as  to  which  the  omier  died  intestate  was 
made  distributable,  and  b^  the  New  Wills 
Act  the  same  is  now  distributable,  among 
the  next  of  kin  of  the  deceased ;  and  by  the 
Act  6  Anne,  o.  18,  in  a  case  offrimd  facie 
concealment  of  the  decease  of  the  ceMbtiqm 
vie,  with  the  determination  of  whose  life 
the  eeiato  pur  autre  vie,  as  already  stated, 
necessarily  determines,  the  person   next 
entitled  to  the  land  may  upon  affidavit  of 
his  reasonable  belief  of  such  decease  obtain 
an  order  from  the  Lord  Ghancellor  for  the 
production  of  the  cettui  que  vie  alive,  and 
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failing  or  until  such  production,  tlie  appli- 
cant may  enter  upon  and  hold  the  land. 

E8TATS  TAIL.  Tliis  is  an  estate  given 
to  a  man  and  the  the  heim  of  hie  body. 

Growth  of  the  Eetate-Tail.  The  follow- 
ing stages  in  the  growth  of  the  estate-tail 
may  be  indicated : — 

(1.)  Permission  was  granted  to  the  heirs 
of  the  tenant  to  succeed  on  the  decease  of 
their  ancestor ; 

(2.)  The  word  heir$  having  acquired 
about  the  time  of  Henrv  II.  a  breadth  of 
meaning  sufficient  to  aomit  collateraU  to 
succeed  as  heirs ; 

(8.)  It  became  necessary  in  order  to 
exclude  collaterals  to  limit  the  estate  ex- 
pressly to  a  man  and  the  heire  of  his  body ; 

(4.)  This  limitetion  to  a  man  and  the 
heirs  of  his  body  came  to  be  construed  in 
the  Gourts  as  a  conditional  gift,  the  condi- 
tion being  that  the  man  should  have  issue, 
and  so  soon  as  that  condition  was  fulfilled, 
the  estate  became  an  absolute  estate  in  fee- 
simple;  whence 

(5.)  The  statute  De  Bonis  Ctmdition- 
alibus,  13  Edward  1  (Statute  of  West- 
minster the  Second),  o.  1,  was  passed, 
enacting  that  the  will  of  the  donor, 
according  to  the  form  of  the  deed  of  gift 
manifestly  expressed  should  be  from 
thenceforth  ooserved,  or,  that  the  estate 
should  descend  according  to  the  formedon 
(secundum  formam  dont),  so  as  that  the 
ancestor  should  not  alien  it  ftt>m  his  issue 
nor  the  donor  be  defeated  of  his  n^ver- 
sion.  This  Act  created  the  estate-tail  as 
it  at  present  exista  The  further  history  of 
that  estate  is  a  history  of  the— 

Decline  of  the  Estate-^TaU.  The  estete- 
tail  was  felt  to  be  inconvenient  in  many 
ways,  which  were  probably  more  senti- 
mental than  real,  but  the  opposition  of  the 
nobility  to  the  repeal  of  toe  statute  suc- 
ceeded in  maintaining  it  intact  for  about 
200  years,  when, — 

(1.)  By  the  decision  in  Taltarum*s  Case 
(Year  Book,  12  Edw.  4, 19),  bv  means  of  a 
quiet  decision,  or  rather  an  obiter  dictum, 
of  the  judges,  the  incident  of  alienation  from 
the  issue,  and  so  as  to  defeat  remaindermen 
and  the  reversioner,  was  annexed  to  the 
estate-taU.  It  was  there  pointed  out,  or 
admitted,  that  the  destruction  of  the  entail 
might  be  accomplished  bv  means  of  judi- 
cisl  proceedings  coUnsively  taken  against 
the  tenant  in  tail  for  the  recovery  of  the 
lands  entailed.  The  nature  and  effect  of 
these  proceedings  will  be  found  eteted  and 
explained  under  the  title  Gommon  Rb- 
OOYXBT,  that  being  the  name  by  which  the 
proceedings  in  question  were  characterised. 

(2.)  Another  mode  by  which  the  estate- 
tail  might  bo  b.irrcd,  but  as  against  the 
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iBBue  only,  was  the  Fine,  fop  the  history, 
Batare,  and  effects  of  which,  see  title  Finb. 

(3.)  These  processes  of  bailing  the  entail, 
namely,  Common  Recovery  and  Fine,  grew 
to  be  thought  cumbrous  and  inconvenient ; 
they  were  also  dilatory  and  expensive; 
and  accordingly  by  the  statute  3  &  4 
Will.  4,  c.  74,  a  statute  passed  (it  will  be 
observed)  at  the  time  of  the  Reform  Bill, 
1832,  fines  and  recoveries  were  abolished, 
and  a  simpler  mode  of  assurance,  called  a 
disentailing  assurance,  was  substituted  for 

them.  ^ 

See  tittes  Coitvbtances  ;  Disemtail- 

ma  AssuBAiros :  Tail. 
ESTATE  TAIL  IN  GOFYHOLD  LAVDS  : 
See  title  Tail. 
ESTATE  TAIL  FEKALE    1 
ESTATE  TAIL  OEHSRAL  I  ^«   title 
ESTATE  TAIL  MALE         j     Tail. 
ESTATE  TAIL  SPECIAL     ) 
ESTATE-TAIL  JOINT.    Where  lands  are 
ffiven  to  A.  and  B.  and  the  heirs  of  their  two 
bodies  to  be  begotten  as  joint  tenants,  they 
have  an  estate-tail  joint.    If  they  can  inter- 
marry, it  is  a  tail  special,  that  is,  descendi- 
ble only  to  the  issue  of  A.  on  the  body  of 
B.  to  be  begotten ;  and  it  will  fail,  and  the 
lands  will  revert,  if  theje  should  be  no  such 
issue  upon  the  decease  of  both  A.  and  B. 
But  if  they  are  brothers  or  sisters  or  other 
persons  who  cannot  possibly  intermarry, 
then  upon  the  deaths  of  A.  and  B.,  the 
joint  tail  becomes  a  several  tail,  and  is  de- 
Boendible  to  their  respective  severul  issues, 

^npon  the  maxim  Lex  neminem  cogit  ad 

imposnbiUa, 

See  title  Several  Tail. 

ESTATE  TAIL,  FEBFSTV AL.  There  is 
A  popular  impression  abroad  that  the  entail 
16  perpetual.  This  is  a  &llacy,  the  expla- 
nation of  which  is  to  be  found  in  the 
modern  practice  of  conveyanof  rs,  whereby 
the  entail  is  perpetuated.  That  practice  is 
carried  out  in  the  following  way  :— 

Suppose  that  A.  is  tenant  for  life,  and  B. 
his  son  (as  commonly  happens)  is  tenant 
in  tail  in  remainder  expectant  on  his 
father's  decease,  so  soon  as  ever  B.  attains 
the  age  of  twenty-one  years,— an  age  at 
which,  or  shortly  after  attaining  which,  it 
is  probable  that  B.  will  marry,— the  father 
and  son  being  on  friendly  terms  with  each 
other,  and  the  father  more  especially 
dreading  that  the  inheritance  may  be  dis- 
sipated through  the  son's  folly,  it  is  agreed 
between  them  to  execute  a  disentailing 
deed  of  the  estates,  and  to  re-settle  them 
to  the  following  uses,  that  is  to  say, — 

(I.)  The  fiftther,  who  is  already  tenant  for 
life,  is  to  be  created  tenant  for  life  again; 
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(2.)  The  son  who,  before  executing  the 
disentailing  assurance,  was  tenant  in  tail, 
is  to  be  created  tenant  for  life  only,  in 
remainder  expectant  on  his  father's  de- 
cease; ' 

(3.)  The  first  grandson  (f «.,  the  first  son 
of  the  son)  being  a  person  not  yet  in  exis- 
tence, but  who  may  reasonably  be  expected 
to  come  into  existence  in  due  course  of 
time,  is  to  be  created  first  tenant  in  tail  of 
the  estates  in  remainder  expectant  upon 
the  decease  or  respective  deceases  of  his 
father  and  grandfather,  and  so  on  with  the 
second,  thi^  fourth,  &c.,  grandsons. 

In  this  way  the  entail  is  pushed  off  into 
the  next  generation ;  for  the  first  grand- 
son is  the  first  tenant  in  tail,  and  he 
cannot  alienate  his  estate  until  he  is  of  the 
age  of  twenty-one  years  at  the  least ;  and  he 
is  not  (as  already  stated)  yet  in  exifltence. 
Then  when  the  grand&ther  of  this  grand- 
son is  dead,  and  the  grandson's  fttther  is  in 
possession  of  the  estates,  it  is  clear  that  the 
original  condition  of  matters  is  restored,  B. 
who  is  now  the  &ther  being  tenant  for 
life,  and  tiie  grandson  who  is  now  the  son 
being  tenant  in  tail    So  soon  therefore, 
again,  as  the  son  has  attained  the  age  of 
twenty-one  years,  his  father  and  he  have 
only  to  repeat  in  their  generation  what 
was  done  m  the  generation  before  them  ; 
that  is  to  say,  execute  a  new  disentailing 
assurance  and  re-settle  the  estates  to  ana- 
logous uses.    And  thus  by  means  of  dis- 
entailing assurances  and  deeds  of  re-settle- 
ment successively  executed  in  each  suc- 
cessive generation,  the  entail  of  freehold 
lands  in  England  has  come  to  be  popularly 
lesaided  as  beiDg  perpetual,  and  it  is  so  in 
effect. 

ESTATE-TAIL  IN  PEBSONAL  ESTATE. 
There  is  no  estate  tail  in  personal  estate, 
whether  in  chattels  real  or  in  chattels  per^ 
sonal ;  but  the  words  which  seem  to  confer 
an  estate  tail  in  personalty  confer  in  fieiot 
an  absolute  estate  in  fee  simple.  This 
construction  of  these  words  arises  from 
two  reasons,  namely:  (1.)  The  circum- 
stance that  the  stat  De  Donis  (13  Edw.  1, 
c  1)  extended  only  to  real  estate,  and  (2.) 
The  decision  in  LeverUhorpe  Y.A8hMe(Tud. 
L.  O.  Oonv.  768.)  On  the  other  hand,  when 
a  personal  annuity  (i'.e.,  an  annual  sum  not 
issuing  out  of  land)  is  given  to  a  man  and 
the  heirs  of  his  body,  that  is  a  fee  simple 
conditional,  and  becomes  a  fee  simple  abso- 
lute or  absolute  interest  upon  the  birth  of 
issue  of  the  grantee-annuitant 
See  title  Tail. 

ESTATE-TAIL  QI7ASL  This  is  an  estate 
tail  improper,  and  is  derived  out  of  an 
estate  for  life,  when  the  tenant  for  life 
grants  his  estate  to  K.,  and  the  heirs  of  the 
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body  of  K.,  these  words  of  giant  being  apt 
and  proper  to  create  an  eetate  tail;  bnt 
inaamncn  as  the  estate-tail  of  K.  cannot  (%b 
the  estate-tail  proper  maj)  possibW  last  for 
ever,  bat  can  last  at  the  most  for  the  life  of 
the  tenant  for  life  (or  grantor),  therefore  it 
is  called  an  estate-tail  improper  or  quoH, 
It  fortiier  differs  from  the  estate-tail  proper 
in  this  reelect,  that  it  may  be  oaired 
without  the  neoeasitv  of  an  inrolment  of 
the  deed  of  disentail  in  the  Court  of  Chan- 
cery (Fearne's  Conting.  Bemrs.  495).  On 
the  other  hand,  it  agrees  with  the  estate-tail 
proper  in  tiiecourBeof  descent,  and  alito  in 
thb  respect — that  where  there  is  an  estate 
for  life  prknr  to  the  estate-tail  quan,  then 
the  tenant  for  life,  as  being  ex  officio  pro- 
tector, must  consent  in  order  to  the  bar 
being  eCfectiTe  against  the  remaindermen 
and  reversioners  (AUen  y.  AUen^  2  D.  ft 
War.  807.); 

Bee  title  Fn  Sdiplb  Estate  Quasi. 

XSTOFFEL.  Is  a  term  of  law  denoting 
that  the  person  whom  it  affects  is  estopped, 
f.0.,  stopped  or  hindered,  tnm  saying  any- 
thing oifferent  to  what  has  been  already 
said,  even  although  what  he  wishes  to  say 
is  the  truth,  and  the  thing  already  said  is 
anenor.  There  aze  three  kinds  of  estoppels, 
▼ix. : — 

(1.)  Estoppels  by  record ; 

(2.)  Estoppels  by  specialty ;  and 

(3.)  Estoppels  by  matters  in  pai$. 
The  principle  of,  or  justification  for,  the 
first  of  these  three  species  of  estoppel  is, 
that  no  one  shall  aver  against  a  reoorrl, 
i,e^  a  judgment  or  verdict  of  the  Court,  so 
long  as  mai  judgment  remains  unreversed ; 
and  of  the  second,  that  a  man  shall  not 
deny  what  he  has  already,  with  all  the 
solemnity  attaching  to  a  deed,  affirmed; 
and  of  the  third,  ihai  a  man  shall  not  aver 
the  contrary  of  that  which  by  his  previous 
conduct  he  deliberately  led  other  persons 
to  infer,  and  they  have  inferred  accorainglv, 
and  would  now  be  prejudiced  pecuniarily 
if  the  contrary  averment  were  admitted. 

The  operation  of  estoppels  is  penontU^ 
that  is,  against  the  party  or  parties  who 
are  priDcipally  affected  thereby,  their  heirs, 
executors,  ana  administrators ;  but  in  the 
case  of  an  estoppel  by  record,  where  the 
record  is  a  judgment  in  remf  the  operation 
of  the  estoppel  is  universal,  or  (as  it  is 
said)  against  all  the  world.  For  particular 
instances  of  estoppel  of  all  three  varieties, 
see  2  8m.  L.  C.  679. 

X8T07ZB8.  This  word,  which  is  derived 
from  the  French  Hoffiar,  to  furnish,  ^.«.,  stuff, 
is  used  to  denote  certain  rights  enjoyed  by 
persons  who  have  merely  a  limited  estate 
or  interest  in  land,  being  rights  neces- 
sary to  the  enjoyment  of  that  estate  or 
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interest.  There  are  three  kinds  of  estovers, 
namely, 
(1.)  HouMebote,  being  a  sufficient  quan- 
tity of  wood   for   the  fuel  and 
repairs  of  the  house ; 
(2.)  Plaughbote,  being  a  sufficient  quan- 
tity of  wood  for  the  making  and 
repairing  of  agricultural  imple- 
ments; and 
(8.)  Eayhote,  being  a  sufficient  quantity 

of  wood  for  the  repair  of  fences. 
It  is  a  rule  of  law,  that  estovers  must  be 
reasonable;  also»  that  they  must  be  strictly 
applied  to  their  respective  purposes,  and  to 
none  other.  Any  excess  in  the  enjoyment 
or  any  misapplication  of  the  juMt  amount 
would  be  uxute  (Simmona  y.  Norton^  7  Btng. 
640). 

See  title  Wastb. 

S8TBATB.  These  are  such  animals  of 
a  tame  and  valuable  character  as  are  found 
wandering,  i.e„  draying,  in  any  manor  or 
lordship,  and  are  wilShout  any  apparent 
owner.  The  law  gives  all  such  animals  to 
the  king,  but  allows  him  to  make  grants  of 
them  to  other  persons,  and  he  has  in  very 
many  cases  granted  them  to  the  lords  of 
manors,  so  that  they  are  become  incident 
thereto  by  speoMd  grant. 

ESTREAT.  This  word,  which  is  de- 
rived from  the  listin  ezfr oc^um,  denotes  a 
copy  or  extract  from  the  Book  of  Estreats, 
that  is  to  say,  the  rolls  of  any  Court  in 
which  are  entered  the  amerciaments  or 
fines,  recognizances,  Ac,  imposed  or  taken 
by  that  Court  upon  or  from  the  person 
liable,  or  nerson  accused,  and  which  are 
to  be  leviea  by  the  bailiff  or  other  proper 
officer  of  the  Court  Becognizances  are 
said  to  be  eetrealed  when  they  are  forfeited 
by  the  failure  of  the  person  liable  or  per- 
son accused  to  comply  with  tlie  condition 
of  the  recognizance,  as  by  failure  to  appear 
or  otherwise. 

SSTEXFIXSirT,  WBIT  OF.  This  was 
a  writ  of  waste,  and  lay  in  paiticular  for 
the  reversioner  in  fee  simple  or  in  tail 
against  the  tenant  for  life  immediately 
before  him,  for  wasteful  acts  of  the  latter. 

IT  HOO  PASATU8  EST  VSBIFICABS. 

The  formal  conclusion  of  an^  pleading 
which  contained  new  afiirmative  matter. 
A  pleading  which  concluded  in  that  man- 
ner was  technically  said  to  **  conclude  with 
a  verification,**  in  contradistinction  to  a 
pleading  which  was  a  simple  denial.  For- 
mal conclusions  to  pleadings  were  rendered 
unnecessary  by  the  C.  L.  P.  Act,  1852,  s.  67. 
See  title  Vibification. 

ITOE  OOLLSGE,   CASE  OF:  Seeiii\e 

DlSFENSIVG  POWKU. 
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EVASIVE  PLEADIKO :  See  title  Mak- 

VEB  AND  FOBM. 

EVICnOir.  This  ifl  the  same  as  dis- 
possession  or  ouster  of  the  possession  {$ee 
title  Ousteb).  It  is  osuaily  applied  to 
ouster  from  real  property  only,  but  it  is  not 
inapplicable  to  the  dispossession  from  per- 
sonal property  also.  The  covenants  for 
seisin  in  fee  simple  and  for  good  right  to 
oonvey  usually  inserted  in  deeds  are  in  sub- 
stance covenants  against  evietionj  in  this 
respect  differing  from  the   covenant   for 

iuiet  enjoyment  (Child  v.  Stenning,  11  Ch. 
)iv.  82).  It  is  competent  for  a  landlord 
to  evict  his  tenant  for  proper  cause ;  but  a 
landlord  may  also  be  guilty  of  a  wrongful 
eviction  of  his  tenanl^  as  where  without 
proper  cause  he  either  actually,  i,e.,  physi- 
cally, evicts  him,  or  does  any  act  of  a 
permanent  character  with  the  intention  of 
evicting  the  tenant,  and  which  is  incon- 
sistent with  the  latter's  returning  into  or 
continuing  in  possession. 

KVIDEMCS.  Is  the  proof  of,  or  mode 
of  proving,  some  fact,  event,  or  written 
doonment.  It  is  to  be  considered  (1.)  In 
its  Nature,  and  (2.)  In  its  Object. 

(A.)  With  regaid  to  its  iVaeurs,— Evi- 
dence is  either  primary,  or  secondary,  or 
presumptive,  or  hearsay.  Admissions  are 
not  themselves  evidence,  but  narrow  the 
field  which  the  evidence  has  to  cover. 

(1.)  Primary  EMenee.— This  is  the 
highest  kind  of  evidence  which  the  nature 
of  the  case  admits  of.  Thus,  where  a  will 
of  lands  is  to  be  proved,  the  primary  evi- 
dence of  it  is  the  will  itself  and  not  the 
probate ;  for  the  Court  of  Probate  has  no 
cognizHUoe  of  real  estate  (B.  N.  P.  246). 
And  where  any  contract  or  agreement  has 
been  reduced  into  writing,  the  primary 
evidence  of  it  is  the  writing  {Fenn  v.  Orif- 
JUhs,  6  Bing.  633).  Bat  when  the  narra- 
tive of  a  fact,  which  has  arisen  indepen- 
dently of  writing,  has  been  committed  to 
writing,  the  fact  may  of  course  be  proved 
by  parol  evidence,  e.g.f  a  receipt  for  money 
{Rambert  v.  C(^n,  4  Esp.  213),  and  the 
writing  is  not  the  primary  evidence  in  such 
a  case,  and  is  not  in  fact  admissible  at  all 
unices  it  was  made  while  tiie  event  was 
recent.  Also,  parol  admissions  are  good 
as  evidence  against  tlie  party  making 
$hem,  although  they  relate  to  the  contents 
of  a  written  ineitnimeni  (JSlaiterie  v.  Pooley, 
6  M.  &  W.  664).  The  proper  evidence  of 
all  judicial  proceedings  is  the  proceedings 
themselves,  or  an  examined  or  office  copy 
of  them  {Thellfuon  v.  Sheddm,  2  N.  B.  228). 

(2.)  Secondary  Evidence, — This  is  ad- 
missible where  primary,  that  is,  better, 
evidence  cannot  oe  had,  0.(7.,  in  the  case  of 
a  lost  deed,  upon  proof  of  the  loss  (B.  K.  P. 
254) ;  and  so  also  upon  proof  of  an  unsuc- 
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cessful  application  to  the  person  who  has 
the  legal  custody  of  the  deed  (i2.  v.  SU^ 
Gcidinq,  1  B.  &  A.  173).  The  wrongful  re- 
fusal of  a  third  person  (not  being  a  solicitor) 
on  subpcena  duces  tecum  to  produce  a 
document  in  his  possession,  is,  however,  no 
ground  for  admitting  secondary  evidence 
{Jems  CoOege  v.  Gibbe,  1  Y.  &  0. 156) ;  but 
it  is  otherwise  in  the  case  of  a  solicitor  who 
so  refuses  {Hibbert  v.  Kniaht,  2  Ex.  1 1).  In 
some  cases,  secondary  evidence  of  oral  testi- 
mony is  admitted,  «.g.,  where  the  testimony 
of  a  witness  on  a  former  trial  is  admitted 
on  another  trial  vrithout  producing  the 
witness  in  person,  as  where  a  witness  was 
examined  in  a  former  action  on  the  same 
point  between  the  same  parties  and  he  is 
since  dead  (B.  N.  P.  242),  or  is  kept  away 
by  contrivance  {Oreen  v.  Oateioiek,  B.  N.  P. 
243). 

It  is  commonly  said,  that  there  are  no 
degrees  of  secondary  evidence.  This  means, 
that  when  aeoonaasj  evidence  is  admis- 
sible at  all,  upon  failure  to  produce  the 
original  document,  no  restriction  is  put 
upon  thd  party  producing  the  evidence  as 
to  the  kind  of  evidence  he  shall  produce 
for  that  purpose ;  but  if  it  was  apparent 
that  more  satisfactory  secondary  evidence 
might  be  produced  than  is  produced,  the 
jury  or  a  judge  will  be  influenced  by 
that  consideration  (Doe  d.  CHlbert  v.  Boss, 
7  M.  ft  W.  102).  And  there  is  one  excep- 
tion to  the  rule,  namely,  where  by  statute 
a  special  kind  of  secondary  evidence  is 
substituted  for  the  original,  that  only  can 
be  produced,  e,g.,  a  Queen's  printers*  copy 
of  a  Private  Statute. 

See  title  Documknts,  Pboov  of. 
(3.)  Presumptive  Evidence. — ^This  kind 
of  evidence  is  so  called  in  contradistinction 
to  direct  or  positive  proof  whether  oml  or 
written ;  it  U  not  of  the  nature  of  second- 
ary evidence,  and  does  not  therefore  require 
in  order  to  its  admissibility  any  preliminary 
proof  that  positive  or  direct  evidence  can- 
not be  procured  (Doe  d.  Weish  v.  Langfiddf 
16  M.  ft  W.  513).    The  commoner  classes 
of  presumptions  are  the  four  following, 
namely : — 
(a.)  Presumptions  which  admit  of  no  con- 
tradiction by  contrary  evidence, 
and  which  are  thence  called  ^«m 
el  de  jure ; 
(&.)  Presumptions  which  the  Court  or  a 
judge  will  direct  the  jury  to  pre- 
sume, although  no  evidence  thereof 
has  been  given,  and  which  are 
thence  called  jurit  only ; 
(c.)  Presumptions  as  to  which  the  jury 
are   left  entirely  to  themselves, 
being  cases  in  which  direct  proof 
of  one  fact  is  given  with  the  in- 
tention that  the  jury  may  from  it 
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presume  another  fact  {Fr^  ▼. 
GcUhertol9, 4  Ex.  262);  and 
(<i.)  FresnmptioDS  that  the  teBtimony  of 
a  witnesB  who  might  be,  but  is 
not  called,  is  unfavourable  to  the 
partr  who  omits  to  call  hira. 
For  examples  of  these  various  kinds  of 
presumptions,  see  1  Tayl.  Evidence,  p.  85 ; 
Kose.  Evid.  at  N.  P.,  p.  38. 

(4.)  Heanay.'^Aa  a  general  rule,  henr- 
say,  i.e^  the  declarations  of  persons  not 
made  upon  oath  when  repeated  on  oath  by 
a  witness  who  heard  them,  are  not  admis- 
sible as  evidence.  There  are,  however, 
some  exceptions  to  this  general  rule ;  thus, 
hearsay  is   admissible   in   the   following 


(a.)  In  questions  of  pedigree,  in  which 
questions  the  dt'daration  (whether 
oral  or  written)  of  members  of  the 
family  (being  such  either  by  blood 
or  marriage)  are  admlMioIe  to 
prove,  eg,,  legitimacy,  marriage, 
the  date  of  marriage,  the  numter 
of  children,  &c.  Entries  in  a 
fiunUy  bible  fall  under  this  head. 
Nor  IS  it  necessary  that  the  de- 
clarations should  be  contempora- 
neous with  the  facts  declared,  or 
even  that  the  declarant  should 
have  any  personal  knowledge  of 
the  fact,  provided  he  had  it  of  a 
rdaiion  {Monkton  y.  A  U,'Oen.,  2 
RusB.  &  My.  159).  But  the  per- 
sons whose  declarations  are  offered 
must  be  proved  to  be  dead  before 
they  can  be  admitted  in  evidence 
(BuUer  v.  VtMtmnt  Mountgarret, 
7  H.  L.  0.  783);  moreover,  in 
proving  regent  events  such  as 
the  death,  place  of  birth,  age,  Ac, 
of  a  person,  where  that  fact  is 
direotlv  in  issue,  ttrict  evidence 
thereof  is  required.  And  any  de- 
clarations made  poet  litem  motam 
are  inadmissible  {Berkeley  Peer- 
aget  4  (Tamp.  401). 

(&.)  In  questions  of  public  rights,  being 
rights  of  a  peruniary  nature ;  and 
the  reasons  for  the  admission  are 
various,  being  either  that  the 
origin  of  such  rights  is  generally 
ancient  and  obscure,  and  conse- 
quently incapable  of  direct  proof, 
or  that  in  local  matters  persons 
•^residing  in  the  neighbourhood 
and  interested  in  the  rights  are 
likely  to  be  acquainted  with  them, 
or  that  such  matters  are  likely  to 
be  the  subject  of  frequent  conver- 
sation. Such  evidence  is  most 
commonly  admitted  for  the  fol- 
lowing purposes : — 
(1.)  To  prove  the  extent  of  a  manor. 
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(2.)  To  prove  the  boundaries  between 
parishes  or  manors. 

(3.)  To  prove  the  existence  of  a  ferry, 
&c 
But  to  prove  a  prescriptive  right 
which  18  strictly  private  no  such 
hearsay  is  admissible.  {Moreujood 
V.  Wood,  14  East.  327). 
(c)  As  forming  part  of  the  transaction 
(ree  geetx),  and  as  being  not  evi- 
dentiary but  explanatory  thereofl 
Thus,  the  accompanying  decla- 
rations may  serve  to  shew  tlie 
antiRics  of  the  actor,  when  that 
Lb  material  (BcUeman  v.  Bailey, 
5  T.  B.  512);  also,  generally, 
the  feelings  or  sufferings  of  the 

SBirty   (Thompson    v.    Trtvaniont 
kin.  4))2) ;  e.g.,  upon  a  prosecu- 
tion for  an  alleged  Tape,  tlie  cries 
of  the  female  as  of  a  person  in  dis- 
tress or  tho  opposite  would  be  a 
very   material   part   of  the   re$ 
qedm.     The  admissibility  of  the 
aeclarations  in  such  cases  depends 
not  alone  upon  their  accompanving 
an  act,  but  on  the  light  whiun 
they  throw  upon  the  act  itself  and 
its  quality.    {Wrigld  v.  Doe  d. 
Taiham,  7  Ad.  A  E.  313). 
(d,)  As  being  acts  or  assertions  of  owner- 
ship, but  only  when  coupled  with 
some  other  act   or   exercise   of 
ownership, 
(s.)  As  being  the  declarations  of  persons 
since  deceased,  and  who  nad  no 
interest  to  misrepresent  the  truth. 
iStusez  Peeraae,  11  01.  &  F.  85.) 
(/.)  As  being  the  declarations  of  per- 
sons since  deceased,  and  who  nad 
an  interest  adverse  to  their  own 
declarations  {Barker  v.   Ray,  2 
Buss.  67,  n. ;  Higham  v.  Bidgtoay. 
10  East,  109). 
(g.)  As  being  entries,  ftc.,  mnde  in  the 
regular   course   of  business   by 
persons   since   deceased,    e.g,,  a 
notice  indorsed  as  served  by  a  de- 
ceased clerk  in  an  attorney's  ofiloe 
is  evidence  of  service   {Doe  d. 
PatteehaU  v.  Ttur/ord,  3  B.  &  Ad. 
890) ;  and,  sgain,  eontemporaneoue 
entries  by  a  deceased  shopman  in 
his  master's  books  in  the  ordinary 
course  of  business,  stating  the  de- 
livery of  goods,  are  evicfonce  for 
his  master  of  such  delivery  (Pries 
V.  Lord  Torringion,  1  Sal£  285). 
(5.)  AdmiedoM. — These  are  as  good  as 
primary  evidence  of  the  fact  or  facts  ad- 
mitted, but  they  are  not  therefore  conclu- 
sive {BaOey  v.  BuUey,  L.  B.  9  Ch.  App. 
739) ;  and  one  letter  may  be  used  against 
the  writer  of  it  without  producing  the  rest 
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of  the  ooneepondence  (Barrymore  v.  Tay- 
lor, 1  Eap.  326).  But,  except  in  cases  of 
estoppel,  the  party  prejudiced  by  the  ad- 
mission may  obviate  it  by  shewing  that  it 
was  made  under  a  mistake  or  misapprehen- 
sion of  law  or  of  fact  {Newton  v.  Ltddiard, 
12  Q.  B.  926).  And,  generally,  letters 
marked  ^*  without  prejudice,"  and  the  re- 
plies to  such  letters,  althougli  the  replies 
should  not  be  marked  '*  without  prejudice," 
cannot  be  used  as  admissions  or  as  evi- 
dence (HoghUm  v.  HoghUm^  15  Beav.  278) ; 
and  admissions  made  with  a  view  to  a  com- 
promise are  not  available  against  the  per- 
son making  them  (B.  N.  P.  236).  A  com- 
Eulsnry  admission,  e,g,y  in  the  answer  to  a 
ill  in  Chancery,  is  available  against  tlie 
person  putting  in  the  answer,  even  in 
another  suit  instituted  hj  a  different  plain- 
tif!^  and,  h  fortiori^  if  instituted  by  the 
same  plaintiff,  or  in  the  very  suit  in  which 
the  answer  has  been  put  in  {Fleet  v.  Per- 
nns,  L.  B.  1  Q.  B.  536).  A  party's  state- 
ment on  the  record  is  evidence  against  him, 
although  it  purports  to  be  the  statement  of 
a  written  document,  the  contents  of  which 
are  directly  in  issue  in  the  cause  {SlaUerie 
V.  PooUy,  6  M.  &  W.  664). 

The  uncontradicted  statements  of  any 
one  made  in  the  presence  and  hearing  of 
the  party  against  whom  they  are  o£kred 
are  evidence  of  a  matter  reasonably  within 
the  partv's  knowledge,  at  any  rate  where  it 
was  within  his  power  to  contradict  the 
statements  and  he  did  not  do  so,  unless  he 
explains  satisfactorily  his  reason  for  not 
contradicting  the  statements ;  but  no  such 
consequence  follows  from  the  mere  omission 
of  a  party  to  reply  to  a  letter^  unless  the 
writer  was  entitled  to  an  answer. 

The  acknowledgment  in  a  deed  of  the 
receipt  of  money  is  conclusive  evidence, 
both  at  Law  and  in  Equity,  as  between  the 
parties  to  ii  of  such  receipt  (Baker  v. 
Veweyj  1  B.  &  G.  704),  unless  upon  proof 
of  fraud;  but  the  aoknowledgpicnt  in- 
dorsed on  the  deed  is  not  conclusive  (Stra- 
tan  V.  BastaU,  2  T.  B.  3661  A  receipt  not 
under  seal  is,  on  the  other  hand,  not  in 

general  conclusive,  and  may  be  contra- 
icted  (Oravee  v.  Key,  3  B.  ft  Ad.  318). 
Bv$  a  receipt  may  amount  to  an  allowance 
of  a  sum  or  sums  of  money,  and  in  that  case 
is  of  value  in  itself,  although  no  money  has 
been  paid  (Branston  v.  BMrUy  4  Bing.  11). 
By  the  C.  L.  P.  Act,  1852,  s.  117,  either 
party  might  call  on  the  other  by  notice  to 
admit  any  document,  saving  all  just  ex- 
ceptions ;  and  in  case  of  refusal  or  neglect 
to  admit,  the  costs  of  proof  had  to  be  paid 
by  the  party  neglecting  or  refusing,  what- 
ever was  the  result  of  the  cause,  unless  the 
judge  at  the  trial  certified  the  refusal  to 
oe  reasonable ;  and  no  costs  of  proof  were 
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allowed  unless  such  notice  had  been  given, 
except  where  the  omission  to  give  such 
notice  was,  in  the  Master's  opinion,  a 
saving  of  expense.  This  was  a  simplifi- 
cation of  the  former  practice  (Rule  of 
Practice,  H.  T.  4  Will.  4),  under  which  a 
judge's  order  to  admit  was  required.  The 
provisions  of  the  G.  Ij.  P.  Act,  1852,  were 
applicable  to  every  document,  whether  in 
the  custody  or  control  of  the  party  or  not 
{Butter  Y.  Chapman,  SU,&W.3SS).  And 
under  the  present  practice,  the  rule  re- 
garding the  admission  of  documents  upon 
notice  to  admit  same  is  unaltered  (Older 
xxxn.,2). 

(B.)  With  tfcgard  to  its  Object,— Theoly'eei 

of  evidence  being  to  prove  ttio  point  in  issue 

between  the  parties,  there  are  three  general 

rules,  viz, : — 

(1.)  That  the  evidence  be  confined  to 

the  issue ; 
(2.)  That  the  substance  onlv  of  the  issue 

need  be  proved ;  and, 
(3.)  That  the  burden  of  proof  lies  upon 
the  party  asserting  the  affirmative, 
in  the  absence  of  any  presump- 
tion of  law  the  other  way. 
In  consequence  of  the  first  of  thoBe 
three  general  rules,  evidmce  of  collateral 
facts  is  excluded  {Hoicombe  v.  Heweon, 
2  Gamp.  391 ;  BlundeU  v.  i^otcard,  1  M.  & 
S.  292);  unless  upon  the  general  questions 
of  skill,  knowledge,  or  capacity  {FoUcee  v. 
ChaM,  1  Phill.  Ev.  276).    So  proof  of  a 
customary  right  in  a  particular  manor  or 
parish  is,  as  a  general  rule,  no  evidence  of 
the  like  customary  right  in  an  adjoining 
manor  or  parish  {Somereet  {Dvke)  v.  France^ 
1  Str.  661) ;  but  if  the  manors  or  parishes 
are  first  proved  to  be  held  under  tne  same 
tenure  the  case  would  be  different  {Bcwe  y. 
Brenton,  8  B.  ft  0.  758).    And  evidence  of 
aeneral  damages,  although  no  part  of  the 
issue,  is  admissible ;  ana  evidence  of  cha- 
racter, as  connected  with  the  question  of 
damage,  is  also  in  some  cases  admissible. 

Where  under  B.  O.,  H.  T.  1853,  r.  19, 
and  the  G.  L.  P.  Act,  1852,  s.  25,  the 
plaintiff  had  delivered  (or  had  indorsed  on 
the  writ  of  summons)  particulars  of  his 
demand,  he  was  precluded  from  givine 
any  evidence  of  aemands  not  contained 
therein  {Wade  v.  Beadey,  4  Esp.  7;  Hed- 
ley  V.  Bainbridge,  3  Q.  B.  316);  and  this 
is  the  law  under  the  new  procedure. 

In  consequence  of  the  second  of  the 
three  b^fore^mentioned  ^n^ttl  rules,  vari- 
ances, or  apparent  variances  which  axe 
immaterial  require  no  amendment:  0.g.,on 
a  count  against  a  sheriff  for  a  voluniary 
escape,  it  is  enough  to  prove  a  negligent 
escape  {Bana/ous  v.  WaOser,  2  T.  B.  126). 
And  if  a  plea  of  justification  is  divisible, 
eg.,  in  an  action  of  trespass,  it  is  enough 
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if  80  mDcb  of  the  plea  is  proved  as  is  neces- 
sary to  cover  so  much  of  the  plaintiffs 
declaration  as  is  proved,  notwithstanding 
that  the  whole  plea  may  have  been  put  in 
issue  by  the  replication  (SpiUbury  v. 
Midddhufaite,  1  l^unt  146).  And  under 
the  C.  L.  P.  Act,  1852,  o.  75,  all  pleadings 
capable  of  being  construed  distributively 
were  to  be  so  taken ;  and  upon  issue  taken 
thereon,  if  so  much  thereof  as  was  a  suffi- 
cient answer  to  part  of  the  causes  of  action 
proved  was  found  true  by  the  jury,  a  ver- 
dict passed  for  the  defendant  as  to  so 
much,  and  for  the  plaintiff  as  to  the  resi- 
due; and  that  would  still  be  the  law. 
With  regard  to  the  use  of  a  viddieet,  or 
BoiUoetj  Wat  may  or  may  not  dispense  with 
proof  of  the  precise  particidars  as  stated, 
according  as  those  particulars  as  stated  are 
material  or  not. 

See  title  Vasiancbb. 
With  reference  to  the  third  of  the  three 
before-mentioned  general  rules,  the  burden 
of  proof,  see  title  Onus  Pbobandt. 

See  titles  Extrinsic  Evidbncb;  In- 

TBBPBBTATIOK ;  and  WlTNESdBS. 

EVIDJUIOS  BT  AFFIDAVIT :  See  titles 
Affidavit  ;  Affidavits,  Evidkkce  bt. 


EVIOEVOS 
Db  Bbnb  Essb. 


:  See  title 


EX  AJTECBDKHTIBirS  ST  00H8E- 
QUEHTIBITS.  The  maxim  that  the  best 
interpretation  is  made  (ppHma  fit  inter- 
pretatioi)  when  reeard  is  had  to  the  matters 
which  precede  and  Ibllow  {ex  antecedentibue 
et  eonie^uetUibtui),  means  simply  that  the 
context  IS  to  be  considered  in  interpreting 
any  phrase  or  clause,  and  not  the  mere 
isolated  phrase,  or  clause. 

See  title  Constbuotiov,  Bulbs  of. 

EZAMIHATIOV  OF  WITSZ88E8.  As 
to  how  much  the  plaintiff  must  prove  in 
support  of  his  case,  and  when  and  how  &r 
the  burden  of  proof  is  on  the  defendant,  see 
titles  Evidbncb  ;  Onus  Pbobandl  As  to 
the  Older  of  the  examination  in  chief,  the 
eross-examination,  and  the  re-examiuation, 
and  the  object  of  each  of  these  examinations, 
see  title  Witnbssbs.  As  to  who  may  be 
witnesses  and  who  not,  and  how  (in  certain 
cases)  the  competencv  of  witnesses  may  be 
ascertained  before  their  examination,  tee 
titles  Compbtbmct  of  Witnesses;  Voib 
IhBB.  As  to  the  manner  of  swearing 
witnesses,  see  title  Oaths;  and  as  to  the 
cases  where  an  oath  may  be  dispensed 
with,  see  titles  Affibmation  ;  Declaba- 
TioNB,  Statotobt.  As  to  what  questions 
may  be  put,  or  may  not  be  put,  and  when, 
see  titles  Pbivilbgb  of  Witbesbib;  Lead- 
ufo  Quonov. 


An  examiner  in  Chan- 
cery was  an  officer  of  the  Oourt  of  Chan- 
cery appointed  (1.)  to  take  the  depositions 
of  unwilling  witnesses  when  notice  of 
motion  for  decree  had  been  given,  such 
examination  being  taken  in  the  presence 
of  all  the  parties,  and  the  cross-examination 
and  re-examination  following  there  and 
then;  (2.)  to  take  the  like  depositions 
where  issue  was  joined,  t.e.,  when  replica- 
tion had  been  ffled  in  any  cause,  such 
examination  being  taken  ex  parte,  and  the 
cross-examinatiun  and  re-examination  after- 
wards coming  on  before  the  Court  itself. 
There  were  two  such  examiners,  but  a 
special  examiner  was  occasionally  ap- 
pointed. Under  the  present  practice,  the 
office  of  examiner  is  maintained,  and  the 
examination  before  him  may  be  either  of 
the  two  modes  formerly  in  use,  as  above 
specified,  according  as  the  Court  may 
have  directed. 

See  title  Deposition. 

XXOSFnO  PEOBAT  BSaUIAX.    The 

exception  proves  the  rule,  is  a  maxim 
whicn  denotes  that  apparent  exceptions  to 
the  rule  are  in  reality  exemplifications  of 
the  rule  modified  or  qualified  by  the 
absence  or  presence  of  some  ciroumstance 
that  is  material  to  theapplication  of  the  rule. 
See  title  Satisfaction  in  Equitt. 

EXOEFTIOH.  In  conveyancing,  means 
an  exception  of  part  of  the  thing  granted, 
being  a  part  which  is  less  than  and  sever* 
able  from  the  whole,  and  which  is  of  such 
a  nature  that  it  may  be  held  by  itself.  In 
the  giant  of  a  manor,  the  exception  of  the 
Court  Baron  would  be  void,  that  being  an 
incident  inseparable  from  the  manor ;  and, 
again,  in  the  like  grant,  an  exception  of  the 
profits  of  the  manor  would  be  void,  as  being 
repugnant  to  the  grant. 

In  the  grant  of  land,  on  the  other  hand, 
an  exception  of  all  mines  and  minerals 
thereunoer,  would  be  a  valid  exception; 
and  such  an  exception  is  also  sometimes 
(although  less  accurately)  called  a  reaer'-^ 
vation  of  the  mines  and  minerals.  A 
reservation,  however,  properly  denotes  the 
creation  of  some  new  hereditament,  e.g.,  a 
rent ;  whereas  an  exception  is  only  a  uioe 
(so  to  speak)  of  the  old  hereditament. 

EZGEFTIOH  TO  JUDGFS  DIBSCTIOV. 

Upon  motion  for  a  new  trial  made  to  a 
Divisional  Court  in  respect  of  a  trial  had 
before  a  judge  and  jury,  upon  the  ground 
that  the  judge  has  not  submitted  Uie  issues 
to  the  jury  and  directed  the  pury  as  to  tiie 
law  and  the  evidence  applicable  to  the 
case  (Judicature  Act,  1875,  s.  22),  the 
motion  is  made  upon  an  exception  (t'.0. 
objection)  taken  at  the  trial  and  entered 
upon  or  annexed  to  the  record  (if  any),**  and 
wnen  there  is  no  record,  then  the  ground 
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EXCEPTION  TO  JUDGE'S  DISEOTIOH 
— continued, 
of  the  motion  must  be  brought  to   the 
knowledge  of  the  Court  by  affidavit  or 
otherwise. 

See  title  Bill  of  Exceptions. 

EXCSPTI0VE8.  In  Roman  Law,  were 
ploas  or  objections  taken  or  made  in  an 
action.  An  exeeptio  eognitoria  was  an  ob- 
jection taken  to  the  sufficiency  of  the 
attorney  who  claimed  to  represent  one  of 
the  parties;  the  excepiio  non  numeraUB 
pecunue  was  the  objection  that  the  money 
which  was  to  have  been  given  as  the  con- 
sideration for  the  bond  sued  on  had  never 
in  fact  been  paid  or  ^ven ;  the  plea  of  litU 
dividtuB  was  the  objection  that  the  claim 
made  in  the  action  was  the  portion  divided 
or  split  off  from  a  certain  other  claim  made 
in  a  former  action  during  the  same  pretor- 
ship ;  and  the  plea  of  ret  reMua  was  the 
objection  that  the  present  action  was  one 
which  might  have  been  (but  had  not  been) 
joined  with  a  certain  former  action  brought 
during  the  same  prsBtorship. 
See  title  PBESOBiFTioinES. 

SXCEPTI0V8  TO  AK8WSR.  Excep- 
tions to  an  answer  to  a  bill  in  Chancery 
were  objections  taken  to  it  on  the  ground 
either  of  insufficiency  or  of  scandal ;  or 
formerly  (i.e..  prior  to  1852)  on  the  ground 
of  impertinence.  The  objections  were 
stated  in  the  form  of  a  written  pleading. 
Under  the  Judicature  Act,  1873,  an  answer 
is  no  longer  one  of  the  pleadings  in  the 
action  (t£e  statement  of  defence  having 
taken  its  place),  but  is  now  an  answer 
to  certain  questions  called  interrogatories ; 
and  for  the  insufficiency  of  such  answer, 
the  interrogating  party  would  now  move 
summarily  for  an  order  !to  make  a  further 
answer  (Order  zzzi.,  9, 10). 

BXCSFTIOn,  BILL  Of :  See  title  Bill 

OF  EXCXPTIOHB. 

SZ0SA1F6X.  A  form  of  assuianoe  of 
lands  not  now  much  in  use  (tee  title  CoN- 
vsTAHOBS,  sub-title  Exchange).  Also,  a 
form  of  contraot  equivalent  to  barter,  and 
in  Roman  Law  to  Permulatio  ($ee  title 
Pbbmutatio).  Also,  a  ratio  of  money 
equivalents  between  foreign  oountries. 
See  title  Rk-Exchangb. 

XZCHAHGX,  BILL  OF:  See  titte  Bill 

OF  EXCHANOB. 

XZOHEQUEB    BILL8    ABD    BOHDS. 

These  are   regulated  by  stats.  17  &  18 
Viet.  o.  28,  and  29  ft  80  Yici  c.  25. 

See  titles   Fundbd   and   Unfundbd 
Dxbt;  National  Dkbt. 
EZCHXaVBB,  OOUBT  07.    This  Court 
was  the  first  off-shoot  from  the  Aula  BegUf 
and  was  established  by  William  I.  for  re- 
venue purposes,  and  afterwards  regulated 


BXCHBQUBB,  OOUBT  OY^-amUnued. 

by  Edward  I.  The  Court  took  its  name 
from  the  table  at  which  the  judges  sat, 
which  Camden  says,  was  cov^ed  with  a 
chequered  cloth  resembling  a  chess-board 
and  serving  as  a  counter.  Its  jurisdictioQ 
continued  to  be  principally  matters  in 
which  the  king's  revenue  was  either  really 
concerned  or,  in  which  by  means  of  the 
fiction  quo  mtniw,  it  was  fictittously  in 
question ;  but  it  acquired  also  some  Equity 
jurisdiction.  By  the  stat.  5  Vict,  c  5,  ite 
jurisdiction  in  E<|uity  was  taken  away, 
and  under  the  Uniformity  of  Process  Aet 
(2  Will.  4. 0.  89),  its  jurisdiction  was  prac- 
tically assimilated  to  that  of  the  other  co- 
ordinate Courts  of  CJommon  Law.  This 
Court  is  now  the  Exchequer  Division  of 
Uie  High  Court. 

See  title  Courts  of  Jcflmcs. 

SZOHEQXFBB  OHAXBBB.  At  the  time 
that  the  Court  of  Exchequer  had  an 
Equity  jurisdiction,  the  Lord  Chief  Baron, 
when  administering  Equity,  sat  apart  in 
a  chamber  called  the  Exchequer  Chamber, 
and  that  was  the  original  character  of  the 
Court  so  called  as  constituted  by  the  stat. 
31  Edw.  8,  st  1, 0. 12.  But  after  the  Equity 
side  of  the  Court  of  Exchequer  was  Kho- 
lished  by  the  stat.  5  Vict.  o.  5,  the  name 
Exchequer  Chamber  was  used,  more  espe- 
cially since  the  Act  11  G^.  4  &  1  WiU.  4, 
a  7t),  in  revival,  apparently,  of  a  much 
earlier  statute,  27  Eliz.  c.  8,  to  designate 
the  Court  of  Appeal  which  was  next  above 
the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  and  intermediate 
between  these  Courts  and  the  House  of 
Lords.  Its  modem  representative  is  that 
division  of  the  Court  of  Appeal  which 
commonly  sits  at  Westminster. 
See  title  Coubtb  of  JcmcB. 

SX0I8B.  The  excise  as  a  tax  was  first 
established  in  1643  by  the  Long  Parliament, 
and  about  tlio  same  time  by  the  King's 
Oxford  Pa(liament,  ostensibly  and  profea- 
sedl)r  in  each  case  odhr  to  meet  the  exi- 
gencies of  the  Civil  War.  It  extended  at 
first  only  to  beer,  ale,  cider,  and  perry,  but 
it  was  shortly  afterwards  imposed  on  wine, 
tobacco,  sugar,  and  ^ndually  on  a  great 
many  oth^  commodities.  In  12  Car.  II., 
the  excise  as  a  tax  was  in  full  operation, 
and  a  large  portion  of  the  revenue  arising 
therefrom  was  given  to  that  king  as  a  com- 
mutation for  the  payments  whicn  were  lost 
to  him  through  ue  abolition  in  that  year 
of  the  feudal  tenures.  The  excise  extends 
at  the  present  day  even  to  the  indusion  of 
licences  to  exetoise  certain  trades  and  pro- 
.  fessions,  to  keep  dogs,  to  kill  game,  fto, 
and  also  to  the  molusion  of  the  duties  pay- 
able in  respect  of  stage-coaches,  cabs,  rail- 
way passengers,  &o.    Offences  against  the 
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exotae  are  Boinmarily  triable  before  JnstioeB, 
with  an  appeal  to  quarter  aeasioiuB. 
Bee  title  Customs. 

BZ0LV8I0K,  BILL  07.  The  BiU  of 
1G79  for  the  exdnsion  of  the  Dake  of  York 
(afterward  Jao.  11.)  from  the  throne  was  so 
called.  It  was  the  opinion  of  certain  law- 
yers of  the  age  (Sir  Leoline  Jenkins  was  one 
of  them),  that  any  such  bill  even  although 
passed  through  both  houses  was  in  itself 
a  nullity ;  but  having  regard  to  the  general 
settlement  of  matters  at  the  Revolution  of 
1688,  that  opinion,  wmblU,  oannot  now  be 
entertained. 

See  titles  Bill  of  Bights  ;   Suocbs- 
siON  TO  Cbown,  Hibtobt  of. 

ZZCLUBIYSJUBUBIOnOK.  Was  that 
jurisdiction  of  the  Oourt  of  Chancery  in 
which  the  Common  Law  had  no  share,  as 
opposed  to  the  concurrent  jurisdiction  in 
which  law  and  equity  equally  shared. 
Since  the  Judicature  Acts  187S-5,  this 
exclusive  jurisdiction  as  such  has  now 
theoretically  ceased,  the  jurisdiction  being 
now  concurrent;  but  practically,  the  old 
exclusive  jurisdiction  continues  exclusively 
in  the  Cbanceiv  Division.  The  j  nrisdiotion 
comprised  ana  comprises  trusts,  admims- 
tiation  of  assets,  ana  such  like. 

SXCLUBIYB  AHD  VOH-BZOLTTBIYB 
POWSBS :  8ee  title  Powsb. 

SKOomnmcATO  capuuido,  wbit 

07.  A  writ  which  issued  to  the  sberilT  of 
the  county  commanding  him  to  take  an 
excommunicated  person  and  imprison  him 
in  the  county  gaol,  because  within  forty 
days  after  the  sentence  had  been  published 
in  the  church  the  offender  would  not  submit 
to,  and  abide  by,  the  sentence  of  the  Spiri- 
tual Court  Upon  being  reconciled  to  the 
Church,  and  such  reconciliation  being 
certified  by  the  bishop,  another  writ  ds 
exoommMinieaio  liberando,  issued  out  of 
Chanceiy  to  deliver  and  release  him.  The 
ecclesiastical  punishment  of  excommuni- 
cation, or  by  moans  of  other  spiritual 
censures,  appears  to  have  become  tacitly 
abolished  in  the  case  of  lay  persons — 
brawling  and  fornication,  and  such  like 
offences,  being  now  treated  as  misdemea- 
nours, and  upon  conviction  punishable 
accordingly. 

XZOVBABLE  HOXIOIBB :  See  tiUe  Ho- 
mciDs. 

ZZECT7TB.  As  applied  to  deeds  and 
other  documents,  this  word  denotes  to  sign, 
seal,  and  deliver  same,  or  to  sign  same,  as 
the  case  may  be.  As  applied  to  toriUt  the 
word  denotes  Uie  act  of  the  sheriff  in 
carrying  out  the  command  of  the  0>urt 
contained  in  the  writ.  Such  a  writ  is 
called  a  writ  of  execiUion,    As  applied  to 


ZUbuvxA—  oonHnued, 

criminals  condemned  to  suffer  death,  the 
word  denotes  the  act  of  the  executioner  in 
putting  the  criminal  to  death.  But  in 
each  of  these  three  applications,  and  in 
everv  other  application,  of  the  word,  there 
is  the  same  meaning;  namely,  that  of 
completing  or  perfecting  what  the  law 
either  orders  or  validates. 

EZEGUTZD  AHD   SZXCT7T0BT :    See 

title  EXBOUTOBT  AND  EXXOCTKD. 

XZSOimOV :  See  titles  Exbouti  ;  ExB- 
ouTioN,  Warr  of. 

SZICUTIOK  CBEDITOB,  BIGHTB  07. 

The  creditor  who  has  recovered  final 
judgment  in  an  action  for  debt  or  damages, 
may  at  once  have  execution  upon  entry  of 
his  judgment,  and  upon  re^^istering  the 
execution  may  seize  the  entirety  of  the 
lands  of  his  debtor,  and  obtain  (if  neces- 
sary), a  sale  thereof  or  of  any  part  thereof, 
or  take  and  receive  the  rents  and  profits 
thereof  until  his  judgment  is  satisfied; 
and  he  may  also  seize  the  goods  and  chat- 
tels of  his  debtor  and  sell  same  in  order  to 
realise  the  amount  of  his  debt 

Ss^ titles  Elboit,  Writ  of;  Exiou- 
TICK,  Wbit  of  ;  Fl  Fa  ,  Wair  of. 

SXXOUnOH,  WBIT  07.  Thisisaiudi- 
cial  writ  issuing  out  of  the  Court  wnero 
the  record  or  other  judicial  proceeding  is 
on  which  it  is  grounded.  It  usually  issues 
immediately  after  judgment  is  entered, 
but  it  may  for  Rood  reason  be  either  expe- 
dited or  delayed  ;  and  it  may  issue  within 
six  years  after  the  reoovery  of  the  judgment, 
without  getting  the  judgment  revived,  as 
between  the  original  parties ;  but  after  the 
period  of  six  years,  and  before  twenty  years, 
or  after  any  change  in  the  original  parties, 
the  leave  of  the  CJourt  is  necessary  to  issue 
the  writ 

See  title  Rbvivob. 

The  principal  varieties  of  writs  of  exe- 
cution are  as  follows : — 

(1.)  PL  fa.,  writ  of; 

(2,)  Elegit,  writ  of; 

(3.)  Possession,  writ  of; 

(4.)  Delivery,  writ  of; 

(5,)  Sequestration,  writ  of; 

(6.)  Attachment,  writ  of; 

(7.)  Capias,  writ  of;  and 

(8.)  Ca.  sa.y  writ  of. 

There  are  also  the  following  writs  of 
execution  that  are  assistant  to  the  prin- 
cipal writ,  viz.,  the  following: — 

(9.)  Venditioni  exponas,  writ  of; 

(10.)  Distringas    nuper     vicecomitom, 
writ  of; 

(11.)  Fi.  fa.,  writ  of,  de  bonis  ecdesias- 
ticis; 

(12.)  Sequestrari  facias  de  bonis  eode- 
siasticis;  and 

(13.)  Assistance^  writ  of. 
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EXSCXmOV,  WBIT  OJ—cfmiinuoi, 

And  there  are  also  the  following  excep- 
tional writs,  viz. : — 

(14.)  Scire  facias,  writ  of;  and 

(15.)  Scire  fieri,  writ  of. 

The  judgment  on  whicb  an  execntion 
issues  may  oe  either  final  or  interlocutory, 
it  being  remembered  that  only  some  exe- 
cutions issue  on  some  judgments. 

The  writ  is  usually  f^dressed  to  the. 
sheriff.  An  execution  once  issued  remains 
in  force  for  one  year  only,  but  may  (bdbre 
expiry),  be  renewed  for  one  year  more  and 
so  on  (Order  xTn.,  16). 

Where  a  writ  of  execution  has  been 
issued,  it  is  good  for  a  year ;  but  may  (if  it 
still  remains  unexecuted)  be  by  leave  of 
the  0>urt  renewed  for  another  year,  and  so 
on  (Order  xlii.,  16).  This  renewal  is 
effected  either  by  sealing  the  writ  of  execu- 
tion itself  with  a  renewal  seal  (Order  XLn., 
16),  or  by  sealinR  with  such  seal  a  written 
notice  of  renewu  signed  by  the  party  or 
his  solicitor,  and  delivering  same  as  so 
scaled  to  the  sheriff  (Order  xlii.,  16). 
See  also  titles  Elxqit;  Fi.  Fa.  ;  &c., 

XkXCUTOB.  This  word  is  commonly 
applied  to  wills,  and  as  so  applied  it  de- 
notes the  person  who  undertakes  the  ex^ 
cution  of  the  will.  Aji  executor  is  of  two 
kinds,  being  either : — 

(1.)  A  lawftd  executor ;  or 

(2.)  An  executor  de  mm  tori. 

(1.)  It  is  incumbent  on  a  lawful  executor 
to  collect,  get  in,  and  realize  all  the  per- 
sonal estate  of  the  testator,  and  if  desirable 
for  the  more  lucrative  reidisation  thereof 
it  is  his  duty  to  carrr  on  or  continue  the 
trade  or  business  of  the  testator,  which  he 
may  do  with  safety  under  the  direction  of 
the  Oourt  of  Chancery.  For  this  latter  pur^ 
pose  executors  may  carry  out  their  testator's 
contracts,  and,  as  a  rule,  should  endeavour 
by  all  means  to  do  so.  But  an  executor  is 
not  bound  to  insure  or  to  keep  up  an  insur- 
ance against  fire.  Under  the  stat  23  k  24 
Yict  c.  145,  B.  30,  he  has  a  right  to  com- 
pound debts.  When  the  estate  is  realized, 
for  whidi  purpose  he  is  allowed  a  year, 
thence  called  tne  executor's  vear, — ^hls  next 
duty  is  to  divide  or  distribute  the  estate 
among  tiie  legatees,  retaining  and  paying 
over  the  duty.  But  before  making  any 
such  distribution,  it  is  incumbent  upon 
him  to  pay  or  provide  for  the  funeral  and 
testamentary  expenses  of  the  deceased,  and 
all  his  just  debts,  otherwise  he  will  be  per- 
sonally liable  therefor  as  for  a  detattavU^ 
iMsuming  that  there  was  originally  a  suf- 
ficiency of  assets  to  pay  them. 

It  is  competent  to  an  executor  to  renounce 
probate  of  the  will,  and  in  that  case  his 
right  as  executor  wholly  ceases.    But,  as- 


ZKKJrtGK-^continued, 
suming  that  he  has  obtained  a  grant  of 
prubate,  he  and  he  only  is  entitlwi  to  act 
as  executor  until  the  grant  is  revoked. 

With  reference  to  the  question  in  what 
oases  an  executor  is  entitled  to  sne,  or  is 
liable  to  be  sued,  at  exeeutor^ar  in  his  own 
personal  capacity,  there  is  a  clear  line  of 
division,  namely  the  death  of  the  testator; 
and  as  to  all  contracts  which  bad  their  com- 
mencement on  the  one  side  of  that  line,  t.0., 
during  the  life  of  the  testator,  the  executor 
is  entitled  and  liable  ia  his  representative 
capacity  only ;  but  as  to  all  contracts  which 
had  their  commencement  on  the  other  side 
of  that  line,  although  these  contracts  are 
incidental  to  the  contracts  of  the  testator, 
the  executor  is  entitled  and  is  liablb  in  his 
own  personal  capacity. 

All  the  rules  stated  above  regarding  a 
lawful  executor  hold  true,  mutati$  mtf- 
tandiB,  for  an  administrator  also. 

(2.)  A  person  becomes  an  executor  de  son 
tort  from  almost  any  intermeddling  with 
the  estate  after  the  dtath  of  the  testator; 
6.g.,  where  A.,  the  servant  of  B.,  sold  the 
goods  of  G.  the  testator,  as  well  after  his 
death  as  before,  though  hj  the  orders  of  C, 
snd  paid  the  money  arising  therefrom  into 
the  hands  of  B.,  the  latter  was  held  liable 
to  be  sued  as  executor  de  ton  tort  {Padaei 
y.  Priesty  2  T.  R.  97).  So  also  living  in 
the  house  and  carrying  on  the  trade  of  a 
deceased  victualler  was  held  to  be  a  saffl- 
cient  intermeddling  to  make  an  executor 
de  ion  tori  {Hooper  v.  Summeraettj  Wightw. 
1 6).  Where  there  is  also  a  lawful  executor, 
the  act  of  an  executor  de  ton  tort  is  good 
against  him  only  when  it  is  lawftil,  and 
such  an  act  as  the  lawful  executor  was 
bound  to  perform  in  the  due  course  of  ad- 
ministration (^Buckley  v.  Barber,  6  Ex. 
164).  But  it  is  evident  that  an  act  of 
intermeddling  may  be  sufl9cient  to  make  a 
person  liable  as  executor  de  ton  tort,  al- 
though it  should  not  bind  the  lawf^  exe- 
cutor {Thommon  v.  Harding^  2  EL  A;  BL 
630). 

SZXCITTOB  AOCOBDIHO  TO  THX 
TXHOB.  Where  a  will  contains  no  ap- 
pointinent  of  executors,  excepting  such  an 
appointment  as  may  be  vaguely  implied  or 
inferred  from  the  general  purview  or  tenor 
of  the  will,  the  Court  appoints  an  executor 
to  execute  the  will  according  to  its  tenor ; 
and  the  person  so  appointed  is  called  by 
this  name  (i2e  Bdl,  4  Piob.  Div.  85). 

XZSOUTOB  DS  80V  TOBT :  See  tiUe 

EXSOUTOB. 

XXXCUTOBT    00VTBA0T8:   See   title 

EXKOIJTOBT  AUD  EXKOUTBD. 

XXSCUTOBT  DZYI8E8 :  See  title  Exi- 

OUTOBY  ImTBBISXB. 
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KZXO1T10BY  IHTBBX8T8.  May  arise 
either  in  wills  (in  which  case  they  are 
called  executory  devises  in  the  case  of 
lands  and  executory  bequests  in  the  case  of 
goods)  or  in  deeds  (in  which  case  they  are 
commonly  called  springing  uses  or  shiftiog 
Uiies).  They  are  governed  by  the  Rule  of 
Perpetuities  as  regards  the  limits  of  time 
within  which  they  may  be  created  to  arise 
(Me  title  PiBPiTUiTT),and  in  that  respect, 
as  in  many  others,  are  to  be  distinguished 
from  contingent  remainders. 

See   titles    Ikooieporbal    Hkbkdita- 

MEMTs;  SHnniia  Uses;  Spbihoino 

Usn. 

XZBOUTOBT  TBXrerS :  See  titles  Ezx- 

OOTOBT   AHD  EXBOUTXD;   TbUSTB,  SUb-titlc 
EXBCUTKD  AHD  EXBODTOBT  TbVSTB. 

BXXCirrOBT  AHD  BXXCUTED.  These 
words  denote  respectively  inoomplete  and 
complete,  and  that  as  well  in  their  Ckimmon 
l/aw  application  to  contracted  as  also  in 
their  ^nity  application  to  trtute,  and  in 
their  Real  Property  application  to  esUUee, 
Thus  (1.)  In  the  case  of  con^nicfe.— The 
contract  or  consideration  is  said  to  oe  exe- 
cuted when  it  is  completely  performed ;  and 
it  is  said  to  be  executory  when  it  is  not  yet 
completely  or  only  incompletely  as  yet  per- 
formed. And  it  is  clear  that  a  contract  may 
be  executed  on  one  side  and  executory  on 
the  other.  In  the  case  of  executory  con- 
tracts, a  request  to  jserform,  together  with 
the  consequent  promise  to  pay  for  the  per* 
formance,  is  alwavs  impUea  by  law,  where 
it  is  not  expressed  in  words  by  the  parties ; 
but  in  the  case  of  executed  considerations, 
that  is  not  always  so,  although  sometimes 
it  is  so ;  and  as  to  when  it  is  and  when  it  is 
not  so,  eee  title  Ck>irTBA0T8. 

(2.)  In  the  cose  of  trueU^ — ^A  trust  is 
said  to  be  executed  when  it  is  completely 
created  or  declared,  and  executory  when 
the  words  of  trust  are  merely  directory, 
and  point  to  some  further  instrument  as 
being  necessary  to  complete  the  declaration 
or  creation.  Many  distinctions  are  made 
in  Equity  according  as  a  trust  is  executed 
or  executory.  Thus,  Equity  follows  the 
Law  in  applying,  for  example,  Shelley's 
Rule  to  trusts  that  are  executed ;  but  as  to 
trusts  executory  it  takes  this  distinction, 
Tiz.,  if  the  ins^ment  containing  the  exe- 
cutory trust  contains  a  reference  to  mar- 
riage, Eouity  refuses  to  foUuw  Shelley's 
Rule,  ana  moulds  the  trusts  so  as  best  to 
suit  the  presumed  intention  of  the  testator ; 
but  where  there  is  no  such  reference  to 
marriage^  then  Equity  permits  the  Law  to 
have  ito  own  way.  And,  again,  an  execu- 
tory trust  which  exceeds  we  rule  against 
perpetuities,  is  not  therefore  void  (as  an 
executed  one  would  be),  but  Equity  will 
mould  the  executory  trust  so  as  to  oonloe 
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it  within  that  rule  of  Law,  believing  that  the 
testator  could  not  intend  what  was  illegal. 

And  (3.)  In  the  case  of  ettotes, — ^An  estote 
is  said  to  be  executory  when  the  event  or 
condition  upon  which  it  is  to  spring  up  or 
come  into  existence  has  not  yet  happened 
or  been  fulfilled;  and  it  is  an  executed 
estate  so  soon  as  it  is  created  where  it  is  not 
subject  to  any  event  or  condition  happening 
or  being  fulnlled,  and  so  soon  as  the  event 
happens  or  the  condition  is  fulfilled  when 
it  IS  subject  to  any  such. 

iSee  titles  Exxoutobt  Dxvibis  ;  Exb- 
OCTOBT  IirnuxsTS. 

SZSXPLIFICATIOK.  In  law  is  an  offi- 
cial copy  or  transcript  made  ttom  a  record 
of  Oourt :  thus,  an  exemplification  of  a  reeo" 
very  signifies  a  copy  or  transcript  of  the 
recovery  roll,  and  the  same  should  be  set 
out  lUerie  et  verhie  in  an  abstract  of  title 
comprising  it.  Similarly,  an  exemplifica- 
tion of  mtere  patent  signifies  a  copy  or 
transcript  of  letters  patent  made  from  the 
original  inrolment. 

See  title  Dooumebtb,  Pboof  or. 

ZXXIIPTIOK,  W0BD8  07.  It  is  a 
maxim  of  law,  that  words  of  exemption 
are  not  to  be  construed  to  import  any  lia- 
bility, the  maxim  expresrio  uniue  exdueio 
aUerius  or  its  converse  exciueio  unius  in- 
dusio  aUeriue  not  applying  to  such  a  case. 
For  example,  an  exemption  of  the  C!rown 
from  the  Bankruptcy  Act,  1869,  in  one 
specified  particular,  would  not  inferentially 
subject  the  Grown  to  that  Act  in  any  other 
particular. 

SX  7AGT0  JITS  OSinTR.     The   law 

slumbers,  until  roused  into  activity  l^ 
some  act  or  event  (t.e.,  fact);  in  other 
words,  rights  and  duties  may  not  exist  in 
the  abstract,  but  only  around  some  concrete 
subject-matter  or  person. 


An  exhibit  is  the  name 
given  to  any  particular  document  or  other 
object  which  in  the  course  of  a  cause  is 
eauUbited,  <.e.,  produced  by  either  party, 
and  (in  the  case  of  affidavit  evioence) 
referred  to  in  the  affidavit.  Such  docu- 
ments, when  numerous,  are  usually  marked 
with  some  letter  of  the  alphabet  as  a  con^ 
venient  mode  of  referring  to  and  distin- 
guishing them,  and  they  are  then  called 
S  Exhibit  A,"  or  -  Exhibit  B,"  and  so  forth. 
This  use  of  exhibits  is  a  convenient 
mode  of  abridging  evidence  in  the  case  of 
written  documents.  But  only  some  docu* 
ments  may  be  exhibited,  namely,  extracta 
from  registries,  records  fh>m  the  Bodleian 
and  Museum  libraries,  and  generally  all 
documents  coming  out  of  the  custody  of  a 
public  officer  having  care  of  them ;  also, 
oflftoe-eopies  of  records,  whether  of  tho 
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Superior  GourtB  at  Westminster  or  of  the 
Courts  of  the  County  Palatine  of  I^an- 
caster,  or  of  the  Inferior  Courts  of  Record ; 
also,  and  chiefly  deeds,  bonds,  notes,  bills 
of  exchange,  letters,  or  receipts,  and  the 
like ;  and  in  some  of  these  cases,  the  docu- 
ments prove  themselves  if  bearing  official 
seals.  Documents  of  other  kinds  may  not 
be  so  proved  ;  because  generally,  no  docu- 
ment may  be  proved  as  an  exhibit,  if  it 
requires  more  to  substantiate  it  than  the 
proof  of  the  execution  or  of  handwriting, 
e.g.,  if  any  ulterior  circumstance  which 
might  affect  it  requires  to  be  proved,  and 
the  opposite  side  would  have  a  right  to 
cross-examine  upon  that  circumstance 
iLdke  V.  Skinner,  IJ.  &  W.  9, 15) ;  but  in 
such  cases,  an  order  of  course  to  prove  the 
exhibit  at  the  trial  may  be  obtained  on 
motion  of  course  or  petition  of  .course  at 
the  Bolls. 

EX  KUDO  FACTO  HOH  OBITUB  ACTIO. 

No  action  lies  upon  a  simple  promise  or 
agreement  that  is  without  consideration. 
This  maxim  holds  good  of  simple  contracts ; 
but  as  regards  specialty  contracts,  the 
solemnity  of  the  form  supplies  the  want  of 
consideration,  and  therefore  an  action  will 
lie  on  a  voluntary  covenant  to  pay  money. 
See  title  Yoluhtabt  Cubtsbt. 


OmCIO.  The  oath  so  called  was 
an  oath  tendered  by  the  High  Cumndsbion 
Court  to  all  persons  suspected  of  Puritanism, 
and  which  these  latter  were  obliged  to 
make  in  their  answers  to  the  interrogatories 
of  the  Court. 

See  title  High  Commisstov. 

ZXONSBATIOK.  Means  the  exemption 
of  one  property  or  estate ;  it  is  either  ubbO- 
lute  or  relative;  when  relative,  the  pro- 
perty remains  liable,  and  is  proceeded 
against  f^ter  the  property,  which  is  liable 
before  it,  is  exhausted. 

See  titLes  ADMiNUTBATiQir  of  Abssts  ; 
Mabshallino  or  Assets;   Looks 

KDfO'B  AOT. 

EZPEDIT  BXIFTTBLICAS.  It  is  expe- 
dient to  the  state,  e.g.,  that  actions  should 
come  to  an  end  (ut  sit  juris  litium) ;  also 
many  frauds  are  redressed  on  the  ground 
of  public  policy,  where  the  plaintiff  is 
equally  to  blame  with  the  defendant ;  and 
some  evils  are  evils  as  being  against  public 
policy,  and  not  as  being  in  themselves 
necessarily  evil,  e.g,,  unlicensed  distilla- 
tion. 

EZPEHBILATIO.  In  Boman  Law  was 
an  entry  of  a  namen  or  debt  in  the  ledger 
(^odez)  to  represent  a  transaction  which 
appeared  iu  the  day-book  (adversaria); 
e.g,y  cochineal  sold  4  bags  for  £50  in  day- 
book would  appear  in  ledger  under  nomen 
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of  purchaser  as  '*  paid  £.50,"  on  the  debtor's 
side,  and  would  eventually  be  discharged 
by  the  entry  "  received  £50  "  on  the  credi- 
tor's side  of  ledger. 

See  title  Aooeftilatio. 

EXPEBT8,  SYIBSVCZ  Of.  Was  first 
rendered  admissible  by  the  stat.  17  Ar  18 
Vict.  c.  125,  in  the  matter  of  handwriting 
(see  title  Handwbitino)  ;  but  in  matters 
more  strictly  scientific,  it  has  been  ad- 
mitted upon  the  common  law  principle, 
••  Cuilibet  in  sua  arte  credendtm  ei,"  which 
assigns  a  value  (more  or  less)  to  the 
opinions  of  men  experienced  in  the  science 
or  art  within  which  the  subject-matter 
falls. 

See  title  Ofinion-Evidekcb. 

SXPLEnVE  JUSTICE :  See  title  Attbi- 

BUTrVB  JUSTICB. 

EXPBS88  AND  IMPLIED  COVSHAHTS  : 

See  title  Covxnants. 

EZPBS88I0  TTSIUB  SZCLXrSIO  AI- 
TEBIUS.  The  express  inclusion  of  some 
specified  particulars  is  an  implied  exduaion 
of  other  particulars  (of  the  same  olaes)  that 
are  not  specified, — a  maxim  of  interpreta- 
tion which  is  of  irequent  application  in 
law,  but  which  (like  other  maxims)  is  only 
a  subsidiary  aid  to  asoertaining  the  inten- 
tion of  the  parties. 

See  title  ExmcraiON,  Wobds  of. 

SZPBSSStrH  TACIT  CE88ABB  TACI- 
TUK.  Where  but  for  express  words  to  the 
same  or  (more  usually)  to  the  oontrary 
effect  in  a  deed  or  other  document,  a  cer- 
tain incident  (e.g.  a  custom  of  agriculture) 
would  be  inserted  in  the  document  as  the 
result  of  usage  or  particular  custom,  there 
the  express  words  supersede  and  (more 
usually)  exclude  the  otherwise  implied 
custom. 

See  title  Expbxssio  Unius,  &a 

EZFBOPBIATIOK.  In  French  Law,  is 
the  compulsory  realization  of  a  debt  by  the 
creditor  out  of  the  lands  of  his  debtor,  or 
the  usufhict  thereof.  When  the  debtor  is 
co-tenant  with  others,  it  is  neoessaty  that  a 
partition  should  first  be  made.  It  is  con- 
fined in  the  first  place  to  the  lands  (if  any) 
that  are  in  the  hypothSgue,  but  afterwards 
extends  to  the  lands  not  in  the  hwpotheque, 
Moreoyer,  the  debt  must  be  of  liquidated 
amount 

EZTEHBIOH  OF  TUCE.  Various  times 
having  been  fixed  by  the  rules  of  procedure 
for  the  doing  of  certain  acts  and  the  taking 
of  certain  steps  in  the  course  of  legal  pro- 
ceedings, the  Court  will  (upon  sufficient 
grounos)  grant  one  or  more  extensions  of 
such  times,  provided  the  application  to  ex- 
tend be  made  before  the  current  or  normal 
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time  bfts  expired,  but  (excepting  as  a  yery 
R)eeial  fevour)  not  afterwfuras.  ThiB  exten- 
sion of  time  will  only  be  granted  when  the 
Court  has  a  discretion  to  do  so,  not  when 
the  Goart  has  no  discretion  in  the  matter. 

BXTSHT,  WBIT  OF.  la  a  writ  of  exe- 
cution amiable  in  cases  in  which  the 
Crown  has  an  interest  The  extent  may 
either  be  an  extent  in  chief  or  an  extent  tn 
aid,  the  distinction  being  that  the  former  is 
a  hostile  proceeding  by  the  Crown  against 
its  debtor,  or  against  the  debtor  of  that 
debtor,  while  the  latter  is  an  extent  issued 
at  the  instance  of  the  Grown  debtor  him- 
self, against  his  debtor,  to  aid  his  payment 
of  the  Grown  debt  The  extent  of  the 
Crown  has  priority  over  all  executions  of 
the  subject. 

See  titles  Grown  Dbbts  ;  Exiodtion, 
Wmtof. 

JULTl JOTTTflH  M  KWT.  Is  the  destruction 
of  an  estate,  or  right,  or  power.  A  debt  is 
said  to  be  extinguished  by  payment,  and  a 
tort  by  satisfaction,  according  to  the  general 
maxim,  Omniajudieia  abedUdoria  esse. 

866  titles  CONVETANCBS;   POWKBS. 

XZTOBTIOV.  Is  a  criminal  oifence 
when  committed  by  sheriffs  or  other  officers ; 
but,  temble,  a  mere  ciyil  injury,  when  com- 
mitted by  other  persons,  against  whom  an 
action  for  money  had  aud  received  will  lie. 
See  title  Duress. 

EXra/L-PABOGHIAL :  See  title  Fabibh. 

SZTRA-TSBBITOBIALITT.  The  im- 
munity of  ambassadors  rests  on  the  fiction 
of  extra-tenitoriality,  whereby  they  are 
supposed  to  carry  their  own  country  with 
them,  and  to  plant  it  down  on  the  site  of 
the  embassy.  The  like  fiction  attends  the 
sovereign  everywhere ;  also,  vessels  of  war ; 
and  rto  a  more  limited  extent)  merchant- 
vessets  also. 

See  title  Tkbritobtal  Waters. 

XZTSA  TKBSHOXIUIC  TOB  DICEHTI. 
A  sovereign  (or  the  officers  of  a  sovereign) 
who  legislates  (or  administers  justice) 
beyond  his  own  realm,  may  be  safely  dis- 
obeyed beyond  his  own  realm  (impune  non 
parefdiur)» 

See  title  Fobcign  JuBTSUionosr. 

SaCTBADmOV.  Denotes  the  giving 
up  of  a  criminal  bv  a  foreign  state  in  which 
he  has  sought  rerage  from  prosecution  to 
the  state  within  whose  jurisdiction  the 
offence  has  been  conunitted.  The  duty  of 
a  state  to  make  extradition  of  criminals  is 
by  no  means  generally  admitted,  and  at 
the  most  it  is  an  exercise  of  comity  only. 
Generally,  no  state  will  make  an  extra- 
dition of  its  own  subjects ;  and  generally, 
also,  no  state  will  moke  an  extradition  of 


EXTEABinOV— cont^nicecf. 

political  offenders.  The  present  practice 
of  England  with  regard  to  tlie  extradition 
of  criminals  is  expre^ed  in  the  Extradition 
Aot,  1870  (33  &  31  Vict  c.  52).  and  the 
Extradition  Act,  1873  (36  ft  37  Vict.  c.  60), 
which  provide  that  when  an  arrangement 
for  that  purpose  has  been  made  with  any 
foreign  state.  Her  Majestv  mav  by  Order  in 
Council  direct  that  the  Act  shaU  apply  in 
the  case  of  such  foreign  state,  subject  to  any 
conditions  to  be  expressed  in  the  order. 
Bnt  the  former  Act  makes  an  express  ex- 
ception of  political  offences,  the  Secretary 
of  State  having  it  in  his  discretion  to  de- 
cide whether  the  offence  is  or  not  of  a 
political  nature.  The  Act  of  1878  extends 
the  provisions  of  the  principal  Act  to  the 
case  of  accessories  punishable  as  principals. 
S«e  generally  ClarKa  on  Extradition,  1874. 

lEXTSAOEBIir ASHTK  JT/DICIVIC  An 
action  in  which  the  magistrate  was  also  the 
judex,  and  in  which,  therefore,  the  distinc- 
tion between  being  tn  jure  and  in  judieio 
had  ceased  to  exist. 

See  title  In  Judioio. 

XZTBAOaDIHABT  SSKEDIEB.  These 
(which  are  also  called  prerogative  writs) 
are  the  following: — (1.)  Writ  of  Proce- 
dendo; (2.)  Writ  of  Mandamus:  (3.)  Writ 
of  Prohibition ;  (4.)  Writ  of  Quo  War- 
ranto; (5.)  Writ  of  Habeas  Corpus;  and 
(6.)  Writ  of  Certiorari  These  remedies 
will  be  found  explained,  and  their  uses  or 
occasions  specified,  under  the  particular 
names  of  each.  They  are  called  extra- 
ordinary in  contradistinction  to  the  ordi- 
nary remedies  by  action  or  petition;  and 
they  are  called  prerogative,  because  they 
are  not  the  right  of  the  subject,  but  lie 
within  the  discretion  of  the  Crown. 

BZTKAOSDIHAXT  SESOLUTIOH:  See 
title  BBBOLtmoNS,  Varibtubb  of. 

KXTSIHSIO  BTISEHOE.  This  evi- 
dence is  80  styled  because  it  is  brought 
forward  to  throw  light  upon  a  written 
instrument  ab  extra  the  instrument. 

Even  by  the  rules  of  the  Common  Law, 
independently  of  statute,  extrinsic  or  parol 
evidence  was  inadmissible  in  certain  cases 
to  throw  light  upon  a  written  document ; 
and  the  Statute  of  Frauds,  and  other 
statutes  which  haye  made  writing  an  ab- 
solute iine  fud  non  to  the  valiility  of  cer- 
tain obligations,  have  not  been  the  occasion 
of  the  inadmissibility  of  this  species  of  evi- 
dence, but  have  at  the  most  only  rendert'd 
that  inadmissibility  somewhat  mora  ex- 
press (OoM  V.  Lord  Nugent,  5  B.  &  Ad.  58). 
Thus,  before  the  Statute  of  Frauds,  the 
Courts  were  uniformly  governed  by  the 
rule — ^that  the  judgment  of  a  Court  or  judge 
in  expounding  a  will  sliould  be  simply 
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deelaratory  of  what  is  in  the  instnunent 
(Wi^.  Extr.  Ey.  p.  6),  inaianuch  as  the 
admission  of  evidence  to  do  more  than  to 
declare  what  is  in  the  will,  woald  be  to 
vaake  an  additional  or  other  will  for  the 
testator  which  he  has  not  made.  The 
question  is,  what  has  the  testator  written, 
not  what  (in  any  one's  opinion)  he  intended 
or  ought  to  have  written. 

(A.)  Considering  the  matter,  firstly,  with 
reference  to  WilU.  The  following  are  the 
uses  to  which  extrinsic  or  parol  evidence 
may  be  legitimately  applied : — 

(1.)  .Where  there  is  nothing  in  the  con- 
text of  a  will  shewing  that  the  testator 
has  used  words  in  other  than  their  strict 
or  primary  acceptation,  but  that  accepta- 
tion is  insensible  with  reference  to  extrinsic 
circumstances,  then  the  extrinsic  circum- 
stances may  be  looked  at  for  the  purpose 
of  arriving  at  some  secondary  or  popular 
sense  which  shall  be  sensible  with  reference 
to  these  circumstances. 

(2.)  Where  the  written  characters  of  the 
will  are  difficult  to  decipher,  or  the  words 
of  the  will  are  in  an  unknown  or  unusual 
language,  the  evidence  of  persons  expe- 
rienced in  decijphering  written  characters 
or  acquainted  with  the  language  is  admis- 
sible for  the  purpose  of  informing  the  Gourt 
or  judge. 

(3.)  Extrinsic  evidence  is  also  admissible 
for  the  purpose  of  identifying  the  oifpeet  of 
the  testator's  bounty  (whether  devisee  or 
legatee),  and  for  the  purpoee  of  identifying 
the  tidjeet  of  disposition. 

(4.)  Also  for  the  purpose  of  defeating  a 
fraud,  whereby  eitlier  the  wrong  will  is 
executed  or  an  alteration  in  or  omission 
from  the  true  will  is  occasioned  {Doe  v. 
Allen,  8  T.  B.  147). 

On  the  other  hand,  extrinsic  evidence 
is  not  admissible  for  the  following  pur- 
poses:*— 

(1.)  To  cM  to  the  contents  of  a  will,  by 
proof  of  a  mistake  of  the  testator  {Brown 
y.  Selwin,  Oas.  t  Tkdb.  240),  or  of  the  coun- 
sel who  prepared  the  will  {Neu^rgh  (Earl) 
Y.  Newburgh  {Counteee),  5  Mad.  364, 1  M.  & 
gooti,  352 ;  but  an  issue  devitavU  vel  non, 
where  that  will  serve  the  same  purpose  (as 
it  would  have  done  in  NeuAurgh  v.  Neuh 
hurgh,  euprd)  may  be  directed. 

(2.)  To  supply  a  total  Hank  in  the  will, 
whether  of  tne  name  of  the  legatee  or 
devisee,  or  of  the  amount  of  the  legacy  or 
estate  given  {Doe  v.  Neede,  2  M.  &  W. 
139;  Edmunds  v.  Waugh,  4  Drew.  275). 

(3.)  To  identify  a  legntee  or  devisee  or 
the  estate  given,  where  there  being  some 
description,  no  part  of  that  description  is 
applicable  to  any  person  or  estate  {Hamjh 
$htre  V.  Pierce,  2  Ves.  218  ;  3f«fer  V. 
Traver$t  8  Bing.  244). 


EZTBIKBIO  WnJXKKC^—conttnued. 

And  generally,  although  the  judgment 
of  the  Court  or  a  judge  in  expounoine  a 
will  should  be  simply  declaratory  of  what 
is  in  the  will,  yet — 

(1.)  Every  claimant  under  a  will  has  a 
right  to  require  that  the  Oourt  or  judge 
shall,  by  means  of  extrinsic  evidence,  place 
itself  or  himself  in  the  situation  of  tlie  tes- 
tator, the  meaning  of  whose  language  it 
or  he  is  called  upon  dedare ;  and 

(2.)  The  intention,  as  an  independent 
fact,  may  be  proved  by  means  of  ue  like 
evidence  in  all  those  cases  in  which  the 
description  being  accurate,  t.0.,  unam- 
biguous on  the  face  of  it,  its  applicability 
to  each  of  severul  subjects,  or  to  each  of 
several  objects,  occasions  what  is  called  a 
latent  ambiguity. 

See  titles  Latknt  AiiBiauiTT ;  Patent 

AMBiQumr. 

(B.)  Oonsidering  the  matter,  secondly, 

with  reference  to  other  instruments  than 

wills.    The  following  is  an  enumeration  of 

the  purposes  for  which  extrinsic  evidence 

in  connection  with  written  documents  may 

be  admitted : — 

(1 .)  To  prove  the  making  of  the  contract ; 

(2.)  To  prove  the  wri&g  not  to  have 

been  a  contract ; 
(3.)  To  prove  that  the  contract  was  in- 
duced   by    fraud,    mistake,    or 
duress; 
(4.)  To  prove  that  the  writing  was  signed 

conditionally ; 
(5  )  To  annex  to  the  contract  usages  of 
trade  not  inconsistent  with  the 
express  terms  thereof; 
(6.)  To  explain  terms  of  a  technical  trade 

significance; 
(7.)  To  identify  the  parties  and  also  tlte 

subject-matter;  and 
(8.)  To  prove  that  the  oontract  ia  illegal. 
See  Wigram  on  Extrinsic  Evi- 
dence; Leake  on  Gontracta^ 
pp.  106-125. 

BTBX:  See  title  Eiia  ob  Etbe. 


P. 


7A0T  AHD  LAW:  See  titie  Law  aitd 
Fact. 

FAOTOB.  Is  a  oommeroial  agent,  en- 
joying certain  privileges  that  are  peculiar 
to  him,  and  not  common  to  agents  generally. 
These  privileges  are  due  in  some  measure 
to  the  circumstances  that  the  fkotor  is  in  a 
position  analogous  to  that  of  the  consignee 
of  goods.  Thus  he  was  able  bv  the  Com- 
mon Law  to  bind  his  prinoipal  by  the  sale 
of  the  goods  entrusted  to  him,  and  he  still 
has  that  power ;  but  he  could  not  pledgjs 
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the  goods  in  a  valid  manner.  However, 
under  the  stat.  6  Gtoa  4,  c.  94,  nsually 
called  the  Factors  Act,  he  is  enabled  to 
make  a  valid  pledge  of  the  ^[oods,  or  of  any 
part  thereof,  to  one  who  behevea  him  to  be 
the  bond  fide  owner  of  the  goods ;  and 
mider  the  stat  5  ft  6  Vict  c.  39,  he  is 
further  enabled  in  all  respects,  as  if  he 
were  the  true  owner  of  the  goods,  to  enter 
into  any  contract  or  agreement  regarding 
them  hv  way  of  **  pledge,  lien,  or  seoority, ' 
as  well  for  an  original  loan,  advance,  or 
payment  made  on  the  security  of  such 
goods  or  documents,  as  also  for  any'  further 
or  continuing  advance  in  respect  thereof, 
and  such  contract  or  agreement  is  made 
valid  against  the  prinoipfld,  nolwithttanding 
the  lender  tmu  f*iUy  avfare  that  the  hor- 
rowertoasafa^oronly.  And  by  the  stat. 
40  &  41  Vict.  c.  39,  s.  2,  any  such  pledge  is 
good,  notwithstanding  that  at  the  time  of 
giving  it  the  factor's  agencv  was  in  &ot  re- 
voked, provided  the  lender  has  no  notice  of 
such  revocation.  The  fector's  statutory 
powers  of  pledging  goods  do  not  extend  to 
antecedent  debte. 

See  title  Docx-Wabsabtb. 

FAOT03IIE8.  Are  placed  under  statu- 
toiy  supervision.  The  fonner  stat  42  Oeo. 
3,  c.  73  (regulating  the  health  and  morals 
of  apprentices  and  others  employed  in  Sao- 
tories)  3  &  4  Will.  4,  c.  103  (Factory  Act, 
1833),  amended  hj  the  Factory  Acts,  1844 
and  1856  (regulatmg  the  labour  of  children 
and  young  persons  therein),  and  30  &  31 
Vict.  c.  103,  (by  which  the  meaning  of  the 
word  *'facto]!y''  was,  for  the  purposes  of 
these  Acts,  extended  to  smelting  works, 
copper  mills,  iron  and  brass  foundries,  and 
to  paper,  glass,  and  tobacco  manu&ctories 
and  to  letterpress  printing  and  bookbind- 
ing) have  all  Deen  repealea  by  the  Factory 
and  Workshop  Act,  1878  (41  Vict  o.  16) 
by  which  Act  similar  but  more  efficacious 
and  practical  provisions  have  been  made, 
and  the  factories  and  workshops  to  which 
the  Act  extends  are  minutely  specified  in 
the  Fourth  Schedule  to  the  Act. 

The  employer  of  labour  in  fiictories  is 
also  subject,  even  by  the  Common  Law,  to 
make  due  provision,  e.g.,  by  properly  fencing 
his  machinery,  for  the  security  of  the  lives 
and  limbs  of  his  workmen.  {Coe  v.  Plati^ 
7  Ex.  460). 

FACnnC  P&OBAVDim.  is  the  &ct. 
event,  or  thin^  to  be  proved ;  and  the  fete- 
turn  prdboM  is  the  evidence  which  proves 
it  The  faetwia  prdbandum  is  sometimes 
called  the  **pri7icip(U/act,"  and  tiiejaotwn 
prdbane  la  then  called  the  "evidentiary 

FAGTUII  PB0BAH8 :  See  title_^FAOTUH 
Pbobandum. 


7A0ULTT  (facuUae),  A  privilege  or 
special  dispensation  granted  to  a  man  by 
favour  and  indulgence,  permitting  him  to 
do  that  which  by  the  Law  he  could  not  do ; 
as  to  marry  without  banns  being  first  pub- 
lished ;  to  hold  two  or  more  ecclesiastical 
livings  at  the  same  time ;  and  the  like 
(25  Hen.  8,  c.  21 ;  Lee  Termea  de  la  Ley), 
At  the  present  time  a  faculty  is  not  unfre- 
quently  granted  for  the  removal  of  a 
churchyaid  or  church;  as  to  which  see 
32  &  33  Vict  c.  94. 

TAIBB.  The  right  to  hold  fairs  may 
exist  either  roHone  toli  (i.6.,  in  a  landowner 
by  virtue  of  his  estate  in  the  land)  or  rcAione 
privilegii  (f.e.,  by  charter,  letters  patent, 
ftc.) ;  and  a  stall-owner  derives  title  through 
or  under  the  landowner,  who  may  also  con- 
stitute a  leasee  of  the  tolls  of  the  market. 
Some  &irs  or  markets  exist  by  prescrip- 
tion or  at  all  events  by  custom. 

See   titles   EASDiBNTS-QuAfli ;   Mah- 
kxt;  Habxkt-ovebt. 

FAIT.  This  word  was  used  in  the  old 
law  to  signify  a  deed,  factum.  In  jurist 
prudence,  the  phrase  fait  juridique,  or 
factum  juridieum,  denotes  one  of  the  fiaetors 
or  elements  constitutive  of  an  obligation. 
See  titles  Act  ,*  Law  and  Faot. 

FALDAOS.  Is  a  privilege  enjoyed  by 
certain  lords  of  manoTB  and  otiiers  of 
setting  up  folds,  i.e.,  inclosures  for  sheep, 
as  well  belonging  to  themselves  as  to  their 
tenants,  in  order  with  the  manure  thereof  to 
fatten  their  lands.  The  privilege  is  some- 
times called  suit  of  fold,  eecta  faldm^  or 
foldage.  The  tenant  bv  paying  a  fald-fee 
might  have  commuted  the  privilege. 
See  title  Ousroiis  of  Manobs. 

FAL8A  OAUIA  HOV  HOCET.  If  the 
motive  assigned  for  making  any  particular 
bequest  or  devise  to  any  particular  legatee 
or  devisee  is  wholly  erroneous  and  mis- 
taken, that  does  not  in  general  affect  the 
becjuest  or  devise,  whicm  accordingly  re- 
mams  good.  But  if  the  legatee  or  devisee 
has  fraudulently  conduoed  to  the  mistake 
or  error,  or  if  the  mistake  or  error  was 
sufficiently  singular  as  to  suggest  nou-tes- 
tamentary-capaoity,  the  whole  IcKacy  or 
will  would  be  void  for  the  fraud  or  in- 
sanity. 

See  title  Fausa  Demonstbatio  non 
Koarr. 

FALSA  DSMOH8TRATI0  HOH  VOCXT. 

This  maxim  (in  its  full  expression  **  Faiea 
demoneiratio  non  nooet  cum  de  eorpore  con- 
gtat")  means,  that  a  mere  inaccuracy  of 
description  will  not  diminish  or  enlarge 
the  subject-matter  of  a  devise  or  bequest^ 
when  that  subject-matter  (oorpiw)  is  other- 
wise well  ascertained.  Bat  of  course,  the 
maxim  in  its  very  words  impUcs  that  it 
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— continued. 

haa  no  application  to  cases  in  which  the 
corpus  is  not  so  ascertained,  and  in  which 
the  corpus  must  needs,  therefore,  bo 
gatherea  either  wholly  or  partly  from  the 
alleged  inaccurate  words  of  description ; 
in  this  latter  case,  these  alleged  inaccurate 
words  must  be  taken  to  be  accurate,  if 
there  is  any  subject-matter  to  which  they 
exactly  fit,  upon  the  maxim  **  Non  cuicipi 
debent  verba  in  faham  demonstrationem 
quae  eompetunt  in  veram  limHationem." 
See  title  Falsa  Gafsa  non  Nookt. 

FAI8A  DSKOnTSATIOHl  LEOATUX 
HOH  FEBEXI.    This  is  an  application  of 
the  maxim  **  Falsa  demoMtraiio  non  noeet  ** 
to  the  case  of  legacies. 
See  title  Misnomeb. 

FALSE  mPSIBOHlGSHT.  An  action 
will  lie  for  false  imprisonment  as  well 
against  officers  executing  the  process  of  the 
Ckiurts  as  also  against  private  individuals 
assuming  to  imprison.  For  the  success  of 
the  action  it  is  necessary  to  prove  both 
malice  on  the  part  of  the  defendant  and 
the  absence  of  all  reasonable  or  probable 
cause,  and  of  course  that  the  accused  was 
acquitted. 

See  title  Mauoioub  Pbosbcutiov. 

FALSE  JTTDOXSHT,  WEIT  OF.  This 
was  a  writ  which  lay  to  the  Superior  Courts 
at  Westminster  to  rehear  and  review  a  case 
which  had  been  tried  in  an  inferior  Court, 
and  the  judgment  in  which  was  submitted 
to  be  erroneous.  In  lieu  of  this  writ,  an 
appeal  is  open  to  the  party  dissatisfied  with 
the  judgment 

See  title  Affsalb,  Citil,  YABivms 
or. 

FALSE  FBSTEHCE8.  Obtaining  goods 
or  money  (whether  by  way  of  loan  or  uf  gift) 
under  fiedse  pretences  is  a  criminal  ofience, 
the  punishment  of  which,  upon  conviction, 
is  penal  servitude  for  five  years,  or  imprison- 
ment not  exceeding  two  years  (24  &  25 
Yict  0.  96,  s.  88).  The  particular  false 
pa'tenoe  must  be  assigned  and  (of  course) 
provtd.  This  oiTence  differs  from  larceny, 
in  that  the  goods  or  money  are  obtained 
with  (and  not  without)  the  owner's  consent 

FALSE  BEFBESEHTATIOH :  See  titUs 
Fraud;  Misbspbeskntation ;  Wabbantt, 
Bbxacb  of. 

FALSE  BETUBV :  See  title  Betubn. 

FALSIFY.  This  word,  as  occurring  in 
t])e  phrase  **  with  liberty  to  surcharge  and 
falsify,'*  means  to  impugn  as  false  or  erro- 
neous certain  items  or  entries  in  an  account 
The  Court  of  Chancery,  where  an  account 
lias  been  stated  between  parties,  and  they 


FALSIFY— tfon^tntied. 
afterwards  disagree  regarding  it,  may  either 
open  the  whole  account  or  (according  to 
the  nature  of  the  case)  merely  ^'ve  liberty 
to  surcharge  and  falsify  particular  items  in 
the  account 

See  title  Surchargb  and  Falsify. 

FALSVS IH 17H0  F  ALSITS IH  OMKIBUS : 

See  title  Malus  in  Uno,  fto. 

FAHTTiTA.  In  Roman  Law,  was  one  of 
the  Tria  capita.  It  was  in  fact  the  generic 
name  for  houfiehold  with  all  its  belongings, 
and  a  paterfamilias  was  a  householder.  It 
comprised  the  sons  and  the  slaves,  but  the 
sons  or  other  children  became  free  at  the 
death,  whereas  the  slaves  continued  slaves. 

FAXILIB  EXFTOB.  In  Boman  Law 
was  an  intermediate  person  who  purchased 
the  aggregate  inhentanoe  when  sold  per 
aes  e<  itbrom,  in  the  progress  of  making  a 
will  under  the  Twelve  Tables.  This  pur- 
chaser was  merely  a  man  of  straw,  trans- 
mitting the  inheritance  to  the  Haeres 
proper. 

FAHLLB  EBCISOUEDAE.  In  Boman 
Law,  was  an  action  for  the  partition  of  the 
aggregate  snoceasion  of  a  fieunilia,  where 
that  devolved  upon  oo-haeredes ;  it  was 
also  applicable  to  enforce  a  contribution 
towards  the  necessary  expenses  incurred 
on  the  familia. 

FAMILY  ABBAVOSXEHT.  When  en- 
tered into  for  the  sake  of  preserving  peace 
in  the  &mily  (say,  to  avoid  some  question 
about  the  legitimaov  of  the  reputM  eldest 
sonX  will  be  upheld,  when  there  has  been 
bona  fides  and  honest  intention  on  each  side 
and  also  the  fullest  disclosure ;  but  without 
the  fullest  disclosure  such  an  arrangement 
is  voidable  on  the  ground  of  fraud  {Gordon 
V.  Oordon,  8  Swans.  463). 

FAMILY  COXFBOiaSBS.  Axe  favoured 
by  the  Courts,  from  a  regard  to  the  peace 
of  families.  But  for  their  validity,  there 
must  be  not  only  honest  intention  but  full 
disclosure  on  the  part  of  all  the  bargaining 
parties;  and  the  want  of  full  disclosure 
will  be  a  ground  for  setting  aside  the  com- 
promise (Gordon  v.  Gordon,  3  Swanst 
468). 

See  title  Comfbomisr  of  Suit. 

FABM.  This  is  the  old  Saxon  feorme, 
and  signifies  a  provision.  Anciently,  rents 
were  reserved  m  provisions,  such  as  com, 
poultry,  and  the  like,  a  money  equivaUnt 
not  having  been  finally  introduced  until 
the  time  of  Henry  I.  Originally,  therefore, 
farm  meant  rent,  and  by  a  natural  trans- 
position it  now  means  the  land  out  of  which 
the  rent  issues,  and  even  the  lease. 
Se^  title  Lbasebold. 
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YATSTUB  FACnnrS  QT7I  FUOrr.  Who 
flies  from  jnstioo,  confeBses  himself  a 
criminal ;  literaUy,  conresscs  his  offence. 

FATHSS  AKD  CHILD.  A  father  is  the 
fnxardian  of  his  child,  and  may  by  will  or 
deed  appoint  a  guardian  to  act  for  himself 
after  his  death;  and  the  fatlier  or  the 
guardian  so  appointed  directs  the  educa- 
tion of  the  child  :  as  regards  providing 
him  with  necessaries,  the  father  is  under 
a  moral  obligation  only  and  not  a  legal  oiio. 
He  may  use  reasonable  (but  not  extreme) 
chastisement  for  the  correction  of  the  child. 
For  some  purposes,  the  child  (when  of  a 
certain  ageX  ib  in  the  position  of  a  servant 
to  his  fatlier,  who  may  therefore  have  an 
action  for  loss  of  services  in  case  of  the 
child's  seduction.  The  marriage  of  a  child 
under  age  is  his  or  her  emancipation  from 
the  faUier's  power.  Under  the  Custody  of 
Infants  Act,  1873  (36  &  37  Vict  c  12),  an 
agreement  in  a  separation  deed  by  a  father 
to  give  up  the  custody  of  his  children  to 
their  mother  is  valid,  if  otherwise  unobjec- 
tionable; and  the  Court  may  order  the 
mother  to  have  the  custody  of,  and  not 
merely  access  to,  her  children  under  sixteen 
years  of  age. 

FEALTT.  ThiB  word  signifies  fidelity, 
the  phrase  '*  feal  and  leal  **  meaning  simply 
&ithful  and  loyal.  Tenants  by  knights' 
service  and  also  tenants  in  socage  were  re- 
quired to  take  an  oath  of  fealty  to  the  king 
or  other  their  immediate  lords ;  and  fcnlty 
was  one  of  the  conditions  of  their  tenure, 
the  breach  of  which  operated  a  forfeiture 
of  their  estates. 

:  See  title  Force  aki>  Fbab. 

According  to  Spelman,  is  the 
right  which  the  vassal  has  in  lands  to  use 
the  same  and  take  the  profits  thereof  to 
him  and  his  heirs,  rendenng  to  his  lord  the 
due  services  therefor.  Fees  were  either 
Fee  Simple  or  Fee  Tail,  the  former  being 
simply,  t.0.,  generally,  inheritable  estate, 
open  to  heirs  general,  the  latter  being  also 
an  inheritable  estate,  but  in  a  limited,  t.6., 
tailed  manner  only,  to  wit,  open  to  lineal 
descendants  only,  or  issue  or  heirs  of  the 
body. 

See  titles  Estate  ;  Estate  Tail,  Ac. 

FEB  FABX.  This  is  a  species  of  hold- 
ing, or  tenure,  of  a  mixed  nature,  partly 
freehold  and  partly  leasehold  only.  It  cor- 
responds as  nearly  as  may  be  to  the  Emphy- 
teueis  of  Roman  Law. 

See  title  Feb  Fabm  Bent. 

FXE  FABM  BERT.  Is  a  rent  in  fee 
simple,  created  usually  in  lieu  of  or  as  part 
of  &e  purchase-money  upon  a  purchase  of 
lands,  and  created  by  means  oi  a  grant  of 
the  lands  to  X.  and  his  heirs  to  the  uee 
that  tlie  vendor  and  his  heirs  and  assigns 


FEE  FABM  BXST-—eontinved, 

receive  thereout  the  rentcharge  agreed  on, 
and  subject  thereto  and  to  the  powers  in- 
incidentiil  thereto  to  the  use  oi  the  pur- 
chaser, his  heirs,  and  assigns  for  ever. 
See  title  Emprtteusis. 

FEE  SIMPLE.  Fee  simple  estates  aro 
such  as  are  granted  to  a  man  and  his  heirs, 
with  or  without  the  words  **  and  assigns  '* 
added.  These  estates  are  the  largest  owner- 
ships possible  in  lands  within  England. 
They  are  of  the  following  varieties*  viz. : — 

(1.)  Fee  Simple  AheolfUe. — Being  an 
estate  given  to  a  man  or  woman  and  his  or  her 
heirs  and  assi^^ns  absolutely  and  not  subject 
to  any  condition  either  precedent  or  sub- 
sequent. This  is  the  highest  estate  both 
in  quality  and  in  quantity  that  is  known  to 
the  English  Law. 

(2.)  Fee  Simple  CandHional, — Being  an 
estate  given  to  a  man  and  the  heirs  of  his 
body  in  certain  oopyhoM  hereditaments  and 
in  personal  annuities,  where  the  statute 
De  Donis  (13  Edw.  1.  e.  1)  does  not  apply ; 
the  condition  here  is  invariably  one,  viz., 
the  begetting  of  living  issue. 

(3.)  Fee  Simple  Defeasible. — Being  an 
estate  in  fee  simple  absolute,  so  fur  as  re- 
gards all  condiiiouB  precedent  of  which  there 
are  none,  but  defeasible,  i.e.^  capable  of 
being  defeated,  by  some  condition  or  event 
snbs^uenU  upon  the  happening  of  which  an 
executory  interest  usually  starts  up  and 
destroys  it. 

(4.)  Fee  Simple  Qualified.— -Being  an 
estate  in  fee  simple  absolute,  so  Oeut  as  re- 
gards all  conditions  precedent  and  subse- 
quent, but  having  a  concurrent  condition 
annexed  to  its  duration,  e.g.,  being  and  re- 
maining lords  of  the  manor  of  Dale. 

(5.)  Fee  Simple  Base.  Being  merely  a 
base  fee. 

See  titles   Alienation;    Base  Fee; 
Estate. 

FEE  SIMPLE  ESTATE  QXTASI.  Where 
an  estate  for  life  is  granted  to  the  tenant 
pur  autre  vie  and  his  heirs,  he  takes  an 
estate  in  fee  simple  during  the  life  of  the 
eeatui  que  vie. 

See   titles    Estate;    Estate    Tail 

QUASL 

TAIL :  See  title  Estate  Tail. 

Are  pajments  of  Tarious  kindst 
e.g.t  fees  of  court,  fees  of  officer,  and  such 
like.  The  Honorarium  so-called  paid  to  a 
barrister  or  other  counsel  for  his  services  is 
his  fee. 

See  titles  Fees  or  Covbt;  Honora- 

BIUH. 


OF  OOTTBT.  These,  which  are  all 
taken  in  stamps,  are  regulated  by  three 
recent  orders,  viz.,  the  order  of  October, 
1875,  as  to  court  fees,  the  Order  of  April, 
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1876,  as  to  fees  and  percentages,  and  tlio 
order  of  April,  1877,  as  to  the  fees  of 
official  referees :  and  there  is  alao  an  order 
of  October,  1877,  as  to  fees  to  be  taken  in 
the  Manchester  and  Liverpool  district  re- 
gistries. These  fees  are  upon  two  scales 
corresponding  respectively  to  the  higher 
and  lower  scales  appointed  for  the  taxation 
of  costs,  fees  according  to  the  lower  scale 
being  received  npon  production  of  a  sealed 
copy  of  the  certificate  of  solicitor  that  the 
lower  scale  is  applicable. 

See  title  Uiqheb  and  Lower  Scale, 
Costs. 

FEIGNED  ISSTTE.  This  was  a  fictitious 
issue,  or  rather  a  true  issue  raised  by  means 
of  a  fiction ;  e  o.,  the  plaintiff  by  a  fiction 
declared  that  he  laid  a  wager  of  £5  with 
tlie  defendant  that  certain  goods  were  his 
(the  plaintiff's)  goods,  and  then  averred 
that  the  goods  were  his;  whereupon  the 
defendant,  admitting  the  feigned  wsgcr, 
averred  that  the  goods  were  not  the  plain- 
tiff's goods,  thus  raising  at  once  the  issue 
as  to  the  plaintiff's  property  in  the  goods. 
But  by  the  Act  8  &  9  Vict  c.  109.  s.  19, 
feigned  U&uea  were  abolished. 

FELLOW  SSSVANT  :  See  title  Masteb 
AMD  Servant. 

FSLO  DE  BE.  This  means  a  felon  of 
himself,  a  suicide,  and  denotes  any  one 
who  deliberately  puts  an  end  to  his  own 
existence,  or  commits  some  unlawful  or 
malicious  act  in  committing  which  he  occa- 
sions his  own  death ;  as,  e.g.,  when  unliiw- 
fnlly  shooting  at  another  person  the  gun 
burets,  and  he  kills  himself. 
See  title  Homicide. 

FELONY.  Any  capital  crime  short  of 
ti'enson,  and  being  such  as  occasioned  at 
Common  lisw  the  forfeiture  of  the  felon's 
lands  and  goods,  or  at  any  rate  of  his  goods. 
The  word  "felony"  in  itsgeneiic  sense 
^  includes  even  treason,  and  under  particular 
statutes,  e.g ,  39  &  40  Geo.  8,  c.  93,  the 
offence  of  treason  may  be  prosecuted  as  a 
felony.  The  crime  of  felony  stands  mid- 
way between  treason  and  misdemeanors. 
See  titles  Crime  ;  Criminal  Law. 

FEXS  COVSET.    A  married  woman  is 
so  called,  but  whether  from  the  moral  or 
from  the  physical  meaning  of  the  word 
cover,  or  from  both,  is  uncertain. 
See  title  Married  Woman. 

FEKB  BOLE.  An  unmarried  woman  is 
so  called ;  also,  any  woman  who,  although 
married,  is  i©  matters  of  property  indepen- 
dent of  her  husband,  is  a  feme  tole  qioad 
such  property,  and  may  deal  with  it  in 
every  respect  as  if  she  were  unmarried 
{Taylor  v.  Mead$,  34  L.  J.  (Ch.)  203). 


FENCES  AND  DITCHEB.  Wlicrc  there 
are  two  adjacent  fields  separated  by  a  lunli^o 
and  a  ditch,  itisa  pn'TTm/acf'e  presumption 
of  law  that  the  Iieage  belongs  to  the  owner 
of  that  field  which  (to  outward  appearance) 
the  ditch  is  not  in,  i.e.,  on  whose  side  of 
the  ditch  it  is,  the  reason  being  that  the 
ditch  must  have  been  made  orig^inally 
within  the  field  of  the  person  making  it, 
and  the  heaped  up  earth  upon  which  the 
hedge  was  plante<l  must  also  have  been 
laid  upon  the  same  field,  because  otherwise 
there  would  have  been  a  trespcun,  both  in 
laying  the  earth  and  in  leaving  it  to  lie ; 
also,  the  hedge  was  planted  on  the  henpecl 
up  earth  on  the  near  side  of  the  ditch 
{Ouy  V.  We«t.  2  Selw.  N.P.  1287).  The 
owners  of  two  adjoining  oloi>es.  neither 
of  them  being  under  any  obligation  to 
fence,  must  each  take  care  that  his  cattle 
do  not  enter  the  land  of  the  other  (C7«MrrA- 
hill  V.  Evan9,  1  Taunt  529);  but  when 
either  is  bound  to  fence,  then  he  cannot 
distrain  as  damage  feaaani  the  cattle  of 
his  neighbours  statiying  through  bis  own 
defect  to  fence  (Singleton  v.    WiUiamdont 

7  H.  &  N.  410):  and  in  fact  he  would  bo 
liable  positively  for  any  damage  done  to 
the  strayed  animals  (Lee  v.  Biley,  18  C.  B. 
(N.B.)  722).     Railway  companies,  under 

8  &  9  Vict.  0.  20,  s.  47,  are  under  an  obli- 
gation to  fence,  and  are  liable  for  damago 
to  cattle,  even  pigs,  straying  on  the  rail- 
way from  adjoining  lands  through  defec- 
tive fences  {Child  y.  Heam,  L.  B.  9  Ezoh. 
176). 

See  title  Party-wall. 

FENCING  PITB  AND  BHAFTB.    Is  an 

obligation  existing  under  the  Mines  Begu- 
lation  Acts,  as  regards  all  old  disused  shafts ; 
and  also  (for  the  safety  of  the  miners)  of 
oil  shafts,  &c.,  in  use,  and  believed  to  be 
unsafe.  The  Common  Law  imposed  a 
similar  duty,  but  it  was  difficult  to  secure 
its  execution,  until  after  the  damage  was 
done. 

FEOFFKENT:   See  title  Gonyetances, 
sub-title  Feoffment. 

FEBJE    NATUEJB.      Animals   so   de- 
scribed are  wild  animals  in  which  there  is 
no  property,  but  in  respect  of  which,  or  of 
some  of  them,  there  may  be  an  exclusive 
right  of  preserving  and  of  killing,  which 
is  analogous  to  the  right  of  property,  and 
which    is    designated    Game    {iee   title 
Game).    Also,  property  may  be  acquired 
in  animals  ferss  natural  in  various  ways, 
and  principally  the  following: — 
(1.)  Propter  industriam^  i.e.,  by  reclaim- 
ing them  or  taming  them,  &c. ; 
(2.)  Propter   impoteniiam^   t  e.,  by  pre* 
venting  them  from  escaping,  e.g^ 
by   killing,   wounding,    clipping 
wings,  &c. ;  and 
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(3.)  Ratione  Prirnhgii,  i.e.,  f»  being  in 
and  belonging  to  a  forebt,  or  chtiso, 
or  park,  or  even  a  warren. 
See   titles  Chase  ;  Forest  ;  Game  ; 
Park;  Wabkek. 

FERST.  Is  properly  a  place  of  transit 
across  a  river,  or  arm  of  trie  sea :  bnt  in 
Liw  it  is  treateil  as  a  fmnchise,  and  defined 
as  the  exclusive  right  to  carry  pessengers 
across  a  river,  or  arm  of  the  8C3a,  from  one 
viil  to  another,  or  to  connect  a  continuous 
lino  of  road  leading  from  one  township  or 
vill  to  another ;  it  is  not  a  servitude  or  ease- 
ment ;  it  is  wlioUy  unconnected  with  the 
ownership  or  occapation  of  land,  so  much 
so  that  the  owner  of  the  ferry  need  not  have 
any  property  in  the  soil  adjacent  on  either 
side  (Newton  v.  Cf/6i«,  12  C.  B  (N.8.)  32). 
The  owner  of  the  ferry  is  bound  to  main- 
tain it  in  a  proper  state  of  repair. 

A  ferry  may  have  originated  in  legal 
grant ;  but  fn>m  a  user  of  thirty-five  years 
a  jury  will  presume  tliat  the  ferry  had  a 
lc;^al  origin  (Trott^  v.  Harris^  2  Y.  &  J. 
28j)  ;  and  in  case  of  a  diaturbance  of  the 
francl)ise,  it  is  sufficient  for  the  plaintiff  to 
shew  that  lie  was  in  possession  at  the  time 
of  the  dibturbance  {Trotter  v.  Uarrigj 
$upra) ;  but  no  action  for  disturbance  lies 
for  the  owner  of  a  ferry,  for  loss  of  the  trnffio 
(in  goods  or  passengers)  carried  along  a  now 
highway  or  railway  {Hopkins  v.  O.  N.  Ry. 
Co.,  2  Q.  B.  Div.  224). 

See  titles  Distcbdance  :  Franciii£B. 

FEUI) :  See  title  Feudal  Ststem. 

FEUDAL.  This  is  the  adjective  fmm 
feudy  e.g.,  the  feudal  law  signifies  the 
doctrine  of  feuds.  Feudal  poMetudon  is  the 
same  thing  as  seisin ;  and  feudal  actions  is 
the  old  name  for  real  actions.  Thus,  a 
tenant  for  years  hud  not  the  feudal  pos- 
session, and  consequently  had  no  real 
action,  for  a  man's  remedies  are  necessarily 
only  commensurate  in  extent  and  in  quality 
with  his  rights. 
See  title  Seisin 

FETTDAL  POSSESSION:  See  titles  Foe- 
session;  Seisin. 

FEUDAL  STSTEM.  Previously  to  tlie 
Norman  Conauest,  feudalism,  strictly  so 
called,  was  unknown  in  Kngland,  although 
something  analogous  to  it  existed  in  Anglo- 
Saxon  times.  It  was  introduced  into  Eng- 
land partially  in  1066  as  a  consequence  of 
the  acquisition  or  conqvest  of  England  by 
William  L  in  that  year :  and  the  system 
was  completely  established  in  England  ip 
1085  by  Law  52  of  that  sovereign,  founded 
on  the  oath  taken  at  Salisbury  in  the 
latter  year  by  all  free  men.  The  law^ 
in  these  words :  •*  Statuimus  ut  omnes  lib^ri 
homines faedere  et  s<icramehto  affirment  quod 


FEUDAL  SYSTEM— conh'nued. 

intra  et  extra  universum  regnum  Anglix 
Wilkelmo  regi  domino  suo  fideles  esse 
volunt ;  terras  et  honores  illius  omni  fide- 
lifate  vbique  servare  cum  eo  et  contra 
inimicos  et  alienigeneu  defendereV     Tlie 

ftrecise  nature  of  the  change  in  the  law  of 
and  which  was  thus  effected  at  a  stroke 
was  the  entire  destruction  of  otcnerships 
and  the  substitution  for  them  of  tenures ; 
henceforward  there  was  no  such  thing  as 
absolute  ownership  in  lands,  but  only  a 
tenure  of  them;  whence  also  lands  have 
ever  since  been,  as  they  now  also  are, 
descrilied  as  tenements.  All  the  land  of 
the  kingdom  is  supposed  to  be  lioldon 
mediately  or  immediately  of  the  king,  as 
lord  paramount;  and  tenants  holding  im- 
mediately under  him  in  right  of  his  crown 
and  dignity,  are  called  his  tenants  in 
capite,  while  those  that  hold  mediately 
under  him  are  called  mesne  tenants,  or 
tenants  holding  of  mesne  lords. 

See  title  Tenure  of  Land,  Histort  of. 

Feuds  are  the  same  thing  as  tenancies. 
The  services  in  consideration  of  which  feuds 
were  held  wore  originally  purely  military, 
the  early  princes  of  Europe  parcelling  out 
the  lands  of  their  kingdoms  among  their 
officers  whera  they  swore  to  fide^ty.  and 
reserving  to  themselves  only  the  nudum 
dominium  or  bare  absolute  ownership  of 
the  lands ;  and  the  extension  of  the  feudal 
system  to  the  allodial  proprietor  must  be 
attributed  to  the  anarchy  and  private 
warfare  that  was  prevalent  in  the  early 
midiUe  nges. 

Feuds  were  originally  precarious,  and 
not  hereditary;  but  it  was  unusual,  and 
would  have  been  thought  hard  and  un- 
deserved, either  to  determine  the  tenancy 
during  the  life  of  the  feudatory,  or  to 
rej(  ct  the  heir  of  the  former  feudatory,  if 
otherwise  able  and  unobjectionable.  Upon 
the  heir  taking  up  the  inheritance  by  per- 
mission of  the  sovereign,  he  paid  a  relief 
{relevatumy  or  taking-up  fine),  an  incident 
of  the  feud  which  has  sui-vived  to  the 
present  day,  although  feuds  are  udw  no 
longer  precarious,  but  hereditary.  Fends 
were  afterwards  extended  beyond  the  life 
of  the  first  tenant  to  the  sons  of  the  first 
tenant,  and  (but  only  if  the  feud  was 
antiquum,  i.e.,  had  been  long  in  the  family) 
to  the  grandchildren,  and  even  to  the  col- 
lateral relations  of  the  first,  tenant.  It  is 
an  opinion  of  Spelman's  that  so  long  as 
the  tenancy  was  precarious,  it  was  called 
simply  a  munus,  that  when  it  became 
Ci>rtaia  for  life,  it  was  called  a  heneficium, 
and  that  ?»nly  when  it  became  inheritable 
it  was  called  a  feudum. 

Feuds  were  either  proper  or  improper 
feuds.  (1.)  A  T^oper  fetid  was  one  which 
was  purely  military;  whence  women  and 
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monks  were  at  first  incapable  of  suoceedinf; 
to  this  species  of  feud;  whence  also  it 
could  not  be  aliene<l  without  the  consent 
of  the  lord,  and  in  like  manner  the  lord 
could  not  alien  his  seigniory  without  the 
consent  of  the  tenant,  the  obligations  of  the 
superior  and  inferior  being  mutual  and 
reciprocal.  Proper  feuds  originally  be- 
longed to  all  the  sons  equally;  but  by  a 
con«titution  of  the  Emperor  Frederic  they 
became  indivisible,  ana  descended  to  the 
eldest  son  alone  {tee  title  PRiMOOENiTrRE). 
(2.)  An  improper  feud,  on  the  other  han«l, 
was  not  necessarily  military  at  all,  much 
less  was  it  purely  military,  but  was  in 
general  granted  in  consideration  of  a  rent, 
or  cetiM,  in  lieu  of  military  or  other  service, 
whence  women  were  not  excluded  from  it, 
and  it  was  freely  alienable. 

The  princijial  obligations  incident  to  the 
feud  were  the  following : — 

(1.)  Wardship  and  Livery,  although  it 
is  certain  that  this  incident  could 
form  no  part  of  the  law  of  feuds 
before  these  became  hereditary  ; 

(2.)  Marriage ; 

(3.)  Relief; 

(4.)  Aids; 

(5.)  Escheat;  and 

(6.)  Escuage. 

It  is  80  absolute  a  maxim  of  the  feudal 
law,  or  law  of  tenures,  that  all  lands  are 
holden  mediately  or  immediately  of  the 
king,  that  even  the  king  himself  cannot 
give  lands  in  ao  absolute  and  unconditional 
a  manner  as  to  set  them  free  from  tenure ; 
and,  therefore,  in  the  case  of  such  a  giff, 
the  donee  would,  prior  to  the  12  Car.  2, 
c.  24,  have  held  the  lands  of  the  king  in 
eapiU  by  knight  service,  and  would  since 
that  statute  now  hold  by  socage  tenure. 
The  varieties  of  tenures  were  classified  by 
Bracton  (Henry  III.)  as  follows : — 

"  Tenements  are  of  two  kinds,  (I.)  Frank- 
tenement,  and  (II.)  Villenage.  And  of 
Franktenements.  (I.  a.)  some  are  held 
freely  in  consideration  of  homage  and 
knight-service ;  (I.  b.)  others  in  free  socage 
with  the  service  of  fealty  only.  Of  Villen- 
ages  (II.  a.)  some  are  pure,  and  (FI.  b.) 
others  are  privileged,  he  that  holds  in  pure 
villenage  being  bound  to  uncertain  ser- 
vices of  a  villein  nature,  and  he  that  holds 
in  privileged  villenage  being  bound  to  cer- 
tain services  of  a  villein  nature,  whence  also 
the  latter  is  often  called  a  villein-socman." 

All  knight-service  tenures  were  com- 
muted into  free  and  common  socage  by 
the  stat.  12  Or.  2.  o.  24,  and  many  of  the 
incidents  of  feudal  tenure  were  abolished ; 
and  by  the  growth  of  custom,  villenage 
tenures  are  now  copyhold  lands. 

See  titles  Franktenbment;  Kntoht- 
BBBY los ;  Socage  ;  Y illknagb,  Ao. 


JTJSUiiABT  :  See  title  Feudatort. 

FEITDATOBT.  This  was  a  name  for  a 
feudal  tenant  or  vas»tl.  The  word  is  to 
be  distingulBhed  from  feudary^  which  de- 
not<^d  an  ofllcer  in  the  Court  of  Wards, 
who  was  appointed  by  the  82  Hen.  8, 
c.  4(i,  and  abolished  by  the  12  Car.  2, 
c.  24,  and  who,  during  the  contiimanoe  of 
his  ofilce,  acted  as  a  receiver  for  the  kin^ 
of  the  lauds  of  the  king's  \oards  and 
toidom. 

FETTDTTK  KOVUK  UT  FETrDUX  AKTI- 
Quutf.  Every  fee  simple  estate,  although 
newly  acquired  bv  purchase  or  devise,  and 
although  being  therefore  a  feudum  novum, 
is  regarded  in  law  as  a  feudum  antiquum 
for  the  purpose  of  making  the  collaterals 
of  the  first  owner  capable  of  inheriting 
same,  in  accordance  with  the  canons  of 
descent,  the  principle  underlying  all  which 
is, — that  tiie  land  is  only  inheritable  where 
there  is  any  of  the  blood  uf  tlie  original 
feudal  grantee. 

See  title  Descents. 

FIAT.  This  is  a  Latin  word  signifying 
"  let  it  be  done.'^  Thus,  upon  a  petition  to 
the  king  for  his  warrant  to  bring  a  writ 
of  error  to  the  House  of  Lords,  he  used  to 
write  the  words  fiat  JugHtiOj  **  let  justice 
be  done,*'  on  tlie  top  of  the  petition.  And 
in  like  manner,  it  was  under  a  fiat  of  the 
Lord  Chancellor,  addressed  to  the  Court  of 
Bankruptcy,  that  the  petitioning  creditor 
used  to  prosecute,  and  that  that  Ourt 
Ufied  to  hear  the  bankruptcy  petition.  Both 
those  uses  of  the  word  *'  fiat "  have  gone 
into  disuse,  but  analogous  uses  of  the  word 
remain ;  and  as  so  used,  the  word  in  every 
ciase  denotes  an  authority  issuing  from 
some  competent  source  for  the  doing  of 
some  legal  act,  ea.,  the  fiat  of  the  Attor- 
ney-General is  still  necessary  before  certain 
appeals  can  be  taken  to  the  House  of 
Lords. 

FICnOHB.  These  are  assumptions  of 
an  innocent  and  even  beneficial  character, 
made  for  the  advancement  of  the  ends  of 
justice,  (In  fieiiene  juris  eemper  mquU>i$ 
exitiit).  They  secure  this  end  chiefly  by 
the  extension  of  procedure  from  cases  to 
which  it  is  applicable,  to  other  oases  to 
which  it  is  not  strictly  applicable,  the 
ground  of  the  inapplicability  being  some 
difierenoe  of  an  immaterial  character. 
Thus,  by  the  strict  law  of  Rome,  a  foreigner 
(peregrinue)  who  had  committed  or  suffered 
a  tort,  was  neither  liable  to  be  sued,  nor 
competent  to  sue,  for  the  same ;  but  at  a 
very  early  period  the  peregrinue  in  such  a 
ctiBe  was  enabled  to  sue,  and  was  made 
liable  to  be  sued,  upon  the  assumption,  t «., 
fiction,  that  he  was  a  Boman  citizen.  And 
similarly  in  English  Law,  the  procedure 
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of  tho  Court  of  Exchequer,  which  was 
strictly  confined  to  matters  affecting  the 
Grown  revenues,  was  extended  by  means  of 
the  fiction  quo  mi'ntM  to  general  civil  suits 
in  debt,  and  similarly  the  procedure  of  the 
Court  of  Queen's  Bench  was  extended  by 
the  fiction  of  the  ac  eiiam  clause.  It  was 
customary  also  at  one  time  to  lay  the 
venue  at  St.  Martin*s-le-Grand  by  a  fiction 
for  the  true  venue  in  the  case  of  murders 
committed  abroad,  e.g.j  in  Jamaica,  this 
being  an  innocent  fiction,  the  utility  of 
which  consisted  in  giving  the  Queen's 
Bench  in  England  jurisdiction  to  try  the 
offence.  And  generally,  the  procedure  of 
Courts  of  Equity,  so  far  as  the  same  was 
*  supplementary  to  that  of  Courts  of  Common 
Law,  depended  largely  on  fictions  of  the  like 
frort,  e.g.,  that  the  cestui  mie  trust  was 
feudally  poiisessed^  and  mignt  sue  in  the 
absence  of  his  trustee,  in  whom  the  legal 
estate  in  reality  was. 

According  to  Maine,  fictions  stand  mid* 
wa^  between  early  law  and  modem  legis- 
lation, as  a  means  of  advancing  the  law. 
This  opinion  is  corroborated  by  what  actu- 
ally occurred  in  the  Boman  Law,  and  by 
what  is  daily  occurring  in  English  Law. 
Titui,  the  aetio  ButQiana,  which  was  the 
result  of  legislation,  superseded  the  aoiio 
Servianat  which  was  the  product  of  a  fiction 
(Qai.  iv.  35) ;  and  in  English  Law,  by  the 
C.  L.  P.  Act,  1852,  the  cestui  que  trust  was 
empowered  in  certain  cases  to  proceed  at 
Law  precisely  as  he  miglit  have  done  in 
Equity,  a  provision  which  is  now  made 
generul  by  the  Judicature  Act,  1873. 

TIDEICOiaaSSABIUS.  This  word  de- 
noted in  Roman  Law  the  person  who  in 
English  Law  is  called  the  cestui  que  trusty 
and  the  viord  fiduoiarius  denotea  the  per- 
son who  in  English  Law  is  called  the 
trustee.  The  prtstor  fideicommissarius  was 
an  officer  who  corresponded  to  the  Lord 
Chancellor.  Fideieommissa  was  the  name 
for  trusts  which  are  said  to  have  been  in- 
troduced for  the  first  time  in  the  reign  of 
Augustus  (Jast.  2,  23, 1)  in  the  person  of 
Lucins  Lentulus. 

See  title  Fiduoiaby. 

TIDEJTTSSOB.  Is  a  surety  in  Boman 
Law.  He  might  be  added  to  any  obliga- 
tion, whether  civil  or  natural,  being  in  this 
respect  (and  in  a  few  other  respects)  dif- 
ferent from  both  a  Adepromissor  and  a 
sponsor^  who  were  also  sureties.  Ho  en- 
joyed a  right  against  the  principal  debtor 
analogous  to  the  right  of  B£00ipmcnt  in 
Englidh  Law,  and  which  was  called  the 
fictio  depensi ;  but  after  the  Efj^istuUi  Ha- 
driani  (117  a.d.),  he  had  no  right  analo- 
gous to  I  he  English  Law  right  of  oomtbibu- 
TiON  as  between  co-sureties,  but  he  had  a 
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better  right,  viz.,  the  heneftcium  divisionis, 
which  obliged  the  creditor  to  split  his 
demand  evenly  among  all  the  co-sureties, 
whom  for  that  purpose  he  might  be  re- 
quired to  make  co-defendants. 
See  title  Subbtt. 

7IDSFB0MIS80B:  See  title  Fidbjubsob. 

FXDTrCIASraS  TITTOB.  in  the  Boman 
Law,  a  fiduciarius  tutor  was  the  elder 
brother  of  an  emancipated  ^ptUus,  whose 
father  had  died  leaving  him  stdl  under 
fourteen  years  of  age. 

FIBVCIABY.  This  phrase  is  derived 
from  the  Latin^uctantis,  which  in  Roman 
Law  denoted  substantially  a  trustee ;  and, 
accordingly,  the  word  is  used  in  English 
Law  to  denote  any  one  who  holds  the 
character  of  trustee,  or  (more  accurately) 
a  diaracter  analot^ous  to  that  of  trustee, 
e.^.,  i^ents,  guardians,  and  the  like. 

FIDUCIABT  BELATI0K8.  Are  the  re- 
lations in  which  tnutees  stand  towards  their 
cestuis  que  trusty  and  are  so  called  because 
the  Latm  word  fiduniarius  denotes  a  trus- 
tee. It  is  a  cardinal  principle  of  Equity, 
that  one  standing  in  this  species  of  relation 
shall  not  make  any  profit  out  of  it  (JDocker 
V  Somes,  2  My.  &  K.  655) ;  and  the  prin- 
ciple extends  even  to  constructive  trustees, 
that  is  to  say,  agents,  gUiirdians,  partners 
(Wedderbum  v.  Wedderhum,  4  My.  &  Cr. 
41),  directors  of  companies  (Oreat  Luxem- 
bourg By.  Co,  V.  Magnayy  25  Beav.  686), 
and  promoters  of  companies  (BagnaU  v. 
Carlton,  6  Ch.  Div.  371 ;  New  Sombrero 
Co,  V.  Erlanger,  5  Ch.  Div.  73;  3  App. 
Ca.  1218).  Also,  one  trustee  is  liable 
for  the  acts  of  his  co-trustee,  at  least 
practically  (SnelPs  Equity  by  Brown,  5th 
ed.,  pp.  155-157).  But  time  will  run  in 
favour  of,  so  as  to  hai  actions  against,  con- 
structive trustees  (Knox  v.  wye,  L.  B. 
5  H.  L.  656),  although  it  will  not  do  so 
as  regards  express  or  even,  semble,  implied 
trustees. 

FI.  FA.  Is  a  writ  of  execution  directed 
to  the  sheriff,  and  commanding  him  that 
of  the  goods  and  chattels  of  the  debtor  he 
do  cause  to  be  made  (fieri  facias)  tiie  sum 
recovered  by  the  judgment,  together  with 
interest  at  4  per  cent.,  and  that  he  have 
the  money  and  interest,  and  the  writ  itself, 
before  the  Court  immediately  after  the 
execution  of  the  writ,  to  be  rendered  to 
the  party  who  sued  out  the  writ  Under 
the  Stat  1  &  2  Yict.o.  110,  the  sheriff  may, 
upon  afi.  fa,,  seize  any  money,  bank  notes, 
cheoues,  bilU  of  exchunge,  promissory  notes, 
bonos,  specialties,  or  other  securities  for 
money  belonging  to  the  debtor,  in  addition 
to  things  that  Wtrro  already  scizable  under 
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PI.  FA. — continued. 
the  CJommon  Law ;  but  by  stat  8  &  9  Vict. 
c.  127.  the  wearing  apparel  and  bedding  of 
the  debtor  or  his  family,  and  the  tools  and 
implementa  of  hid  trade,  to  the  extent  of 
£5  in  value,  are  protected. 

See  title  ExtcuTioN,  Writ  of. 

71.  7A.  AGAINST  OABKISHEE :   See 
title  Gabnishee  Order 

71.  7A.  DE  BONIS  ECCLE8IASTICI8. 

This  is  a  writ  of  execution  which  may  be 
issued  when  the  sheriff  has  returned  upon 
an  ordinary  fi.  fa.  that  the  judgment  debtor 
ia  a  bemficed  clerk  and  has  no  propeity 
beyond  the  profits  of  his  benefice.  The 
writ  is  directed  to  the  bishop  of  the  debtor's 
diocese;  and  the  bishop  executes  the  wiit 
forthwith  by  appointing  sequestrators  of 
the  profits  of  the  benefice  (2  Chitty's  Tract., 
12th  ed.,  pp.  1283-4). 

See    title    Bequestrari    Facias    de 

BONW  EOCLESIASTICIS. 

7I7TEENTES.      This  was  a  tax  con- 

sistiuK  of  one-fifteenth    part   of   all  the 

moveable  property  of  the  subject.    It  is 

said  to  have  been  firbt  imposed  by  Uuu.  IL 

See  title  Taxation.  History  of. 

7ILIN0  07  BECOBD.        This    mrans 
entering  amongst  the  records  of  the  Court 

7ILIXTS7AMILIAS :  See  title  Potestas. 

7INAL  JUBOKENTS    AND    0BDEB8. 

A  judgment  is  said  to  he  final  when  it  is 
complete  in  itself,  and  entitles  the  party  to 
obtain  at  once  the  fruits  of  his  judgment, 
without  any  further  inquiry  being  requisite 
for  the  purpose  of  ascertaining  its  amount. 
An  order  is  said  to  be  final,  when  it  is 
equivalent  to  a  final  judgment  or  even  to 
an  interlocutory  judgment,  that  is  to  say, 
when  it  disposes  finally  of  auy  question  of 
liability  or  of  right  (subject  or  not  subject 
to  certiiin  accounts  being  taken);  and  it  is 
called  an  order  because  it  is  obtained  in 
a   summary  way  on  motion,  summons  or 
petition,  and  not  at  the  trial  or  hearing 
of  an  action.    The  time  to  appeal  a  final 
judgment  in  one  year,  but  to  appeal  a  final 
order  is  only  twenty-one  days. 

See  title  Ikteblocutort  Judguemtb 

AND  OrDBBS. 

7INAL  FB0CE8S.  As  distinguished 
fit)m  mesne  process,  this  phrase  is  used  to 
denote  writs  of  execution,  such  as  fi.  fa. 
and  elegit,  being  the  steps  taken  at  the  end 
of  a  successful  action  for  the  purpose  of 
realizing  the  fruits  of  a  final  judgment  or 
order. 

See  title  Mesne  Process. 

7INDEB  07  LOST  FB0PEBT7.    Has  no 

property  therein,  excepting  as  against  a 
pure    wrongdoer  {Armorie  v.   Velamirie, 


7INDEB  07  LOST  FBOFEBTT— -eon  f (2. 

1  Ktra.  501).  And  if  he  should  at  the 
moment  of  finding  enterttiin  the  intention 
of  appropriating  (and  should  thereupon 
appropriate)  the  lost  property  to  his  own 
use  without  troublinj?  to  inquire  for  the 
true  owner,  under  circumstance  s  where  it 
is  reasonable  to  suppose  the  true  owner 
might  be  discovered,  he  is  guilty  of  larceny 
{B.  V.  r/ittr6r/rn,  1  Den.  388). 
See  title  Larceny. 

7INDIN0  07  A  JUBT.  This  denotes 
the  veniict  of  tlie  jury.  They  find  a 
mixed  verdict,  that  is,  partly  of  law  and 
partly  of  fact;  and  it  is  competent  for 
them  to  find  tlie  contrary  of  the  truth,  for 
their  finding  maketh  even  what  is  false  to 
be  true  {/hisheWs  Case,  6  St.  Tr.  909). 
See  title  Verdict. 

7INE.    A  species  of  assurance  abolished 
by  the  stat.  3  A  4  Will.  4,  c.  74,  but  which 
previously  to  that  statute  was  commonly 
in  use  fur  assuring  estates  of  freehold.    It 
was  an   amicable   agreement  {finis  con- 
cordia:)  of  a  suit,  whether  real  or  fictitious, 
although  most  commonly  the  latter,  be- 
tween the  demandant  and  tenant,  with  the 
consent  of  the  judges,  and  inrolled  among 
the  records  of  the  Court.    The  princ  pal 
uses  of  the  fine  were  two,  viz. :  (1.)  To  bar 
estates-ttiil,  and  (2.)  To  pass  the  interests 
of  married  women   in  real   pioperty.    It 
acquired  the  power  of  effecting  the  tirst  of 
these  two  purposes  bv  the  Statute  of  Fines 
(11  Hen.  7,0.  1),  as  judicially  construed  in 
the    reign  of  Henry  VIII.,    and    which 
construction  was  afterwards  confirmed  by 
the  stat.  32  Hen.  8,  c  36,  which  also  made 
the  bar  immediate.    The  effect  of  it  was, 
however,  a)nfined  to  barring  the  issue  only 
of  the  tenant.    Its  modern  substitute  and 
equivalent  is  a  disentailing  dee<l,  executed 
by  the  tenant  in  tail  and  inrolled,  but  in 
which  the  protector  of  the  settlement  has 
refused  to  concur.    With  reference  to  the 
second  of  the  two  purposes  above  mentioned, 
the  fine  seems  to  have  always  had  that 
power  even  by  the  Common    I#aw,  the 
necessity  of  obtaining  the  consent  of  the 
judges  affording  a  sufiicient  guarantie  for 
the  protection  of  the  rights  of  the  married 
female.    Its  modem  substitute  is  a  deed 
acknowledged,  the  acknowledgment  before 
the  Court,  or  the  duly  authorized  commis- 
sioners, affording  the  like  guarantie. 

See  titles  Disentailing  Assurance  ; 
Deed  Acknowledged. 

7INE8  0N  ALIENATION.  These  wero 
incidents  of  the  tenure  by  knight  service 
tfi  capiU,  and  became  payable  to  the  king 
upon  any  aliemttion  by  Lis  tenant,  appa- 
rently as  the  purchase-money  for  liberty  to 
aliene.    In  case  such  a  tenant  attempted 
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to  aliene  without  having  first  obtained  in 
that  manner  the  king's  licence  so  to  do,  he 
incurred  a  complete  forfeiture  of  his  lands. 
Similar  fines  were  also  exacted,  and  still 
are  exacted,  upon  the  alienation  of  lands 
of  copyhold  tenure ;  these  fines  are  usually 
railed  fines  on  admittance^  bat  are  not 
usually  payable  till  after  ndniittance.  The 
amount  of  the  fine  on  admittduce,  which 
was  at  first  arbitrary,  is  now  measured  by 
a  woll-estublished  custom  which  ascertains 
it  at  two  years'  net  improved  annual  value 
of  the  land.  The  amount  payable  by  the 
remainderman  after  an  estate  for  life  is 
usually  one-half  of  that  payable  by  the 
tenant  for  life.  In  the  case  of  joint  tenants, 
the  lord  takes  a  single  fine  for  the  first 
tenant,  one  half  of  that  for  the  second,  one 
iburth  for  the  third,  and  so  on  {WiUofi  v. 
Hoare,  10  A.  &  K  234).  See  Dtane's 
Conveyancing 

FIHIXm  BEOUKDOBiriL  In  Roman 
Taw,  was  an  action  for  the  ascertainment 
of  the  boundaries  of  adjacent  estates.  In 
the  formulary  procedure,  this  was  one  of 
the  three  actions  in  which  (and  in  which 
alone)  the  adjudieatio  was  to  be  found, 
that  id,  the  clause  in  the  formula  which 
Assigned  to  the  respective  owners  the 
shares  allotted  or  adjudicated  by  the  judex 
to  them  respectively,  the  other  two  actions 
in  which  *.the  adjudieatio  occurred  being 
the  familix  erciscundx  (for  an  aggregate 
or  wiiversitas  rerurn)  and  the  eommuni 
dividundo  (for  a  bingle  or  individual  res) 
See  titles  Bolndaruis,  Confusion  of  ; 
Pautition. 


The  law  as  to  firo-bi  igades  and 
firemen  within  the  metropolis  is  regulated 
by  the  Act  28  &  29  Vict.  c.  90 ;  and  the 
general  law  as  to  fireworks  (their  manu- 
facture, sale,  and  use)  is  contained  in  the 
Act  23  &  24  Vict.  c.  139.  Under  the  stat. 
14  Geo.  3,  c.  78,  a  person  on  whose  premises 
a  fire  ac<.*identally  arises  is  not  liable  to  any 
action  for  the  injury  thereby  occasioned 
to  others,  any  law,  usnge,  or  custom  to  the 
contrary  notwithstanding. 

FIRE-BOTE.  This  is  the  same  as  house- 
bote. 

See  title  Estovbbs. 

FIEX INSUBAHCE.  An  Insurer  against 
damage  by  fire  must  have  an  interest  in 
the  subject-matter  intsured,  and  he  cannot 
recover  beyond  the  extent  of  such  interest 
A  policy  of  fire-insurance  is  not  legally 
assignable,  unless  with  the  assent  of  the 
office.  A  covenant  to  insure  is  usual  in  all 
leases ;  likewise  in  all  mortgages  of  house- 
nroperty;  and  such  a  covenant  when  in 
leases  runs  with  the  land,  so  as  to  be 
bindiug  on   the   assignee   of  the   lease 


TIRE  ISBVnAlSiCR— continued, 
(Simpson  v.  ScoUish  Union,  1  Hem.  &  Mil. 
618).  The  Courts  may  relieve,  but  once 
only,  against  breach  of  contract  to  insure, 
provided  no  damage  by  fire  has  happened, 
and  the  breach  is  inadvertent  and  has  been 
cured  (22  &  23  Vict.  o.  85,  and  23  &  24 
Vict.  c.  126). 

FIBK :  See  title  Pabtnbbship. 

FIBJaOB    OPEBATIO    LZ0I8.      The 

operation  of  law  is  more  powerful  than 
the  will  of  man  {dispositio  htminis) ;  conse- 
quently, the  right  of  survivorship  in  joint 
tenancy  prevails  over  the  devise  by  either 
joint  tenant  of  his  undivided  share.  And 
the  operation  of  law  is  sometimes  in  such  a 
case  called  the  elder  title. 
See  title  Eldeb  Title. 

FIB8T  7BUIT8.  The  first  year's  whole 
profits  of  a  benefice  or  spiritual  living. 
These  were  originally  part  of  the  papal 
usurpations  over  the  derey  of  th  is  kingdom ; 
and  as  they  expressed  their  willingness  to 
contribute  so  much  of  their  income  to  the 
head  of  the  churoh,  it  was  thought  proper, 
when  the  papal  power  was  abolished,  and 
the  king  declared  head  of  tiie  Church  of 
England,  to  annex  this  revenue  to  the 
Crown,  which  was  done  by  stut.  26  Hen.  8, 
c.  3  (confirmed  by  stat.  1  Eliz.  o.  4),  and  a 
new  talor  benifidorum  was  then  made,  by 
which  the  clergy  have  since  been  rated. 
See  title  Queen  Anne's  Bounty. 

FISH  SOTAL.  These  are  -the  whale 
ond  the  sturgeon,  which,  when  thrown 
ashore,  or  caught  near  the  coast,  become 
the  property  of  the  king  by  virtue  of  his 
prerogative,  and  in  recompense  for  his 
protecting  the  shore  from  pirates  and 
robbers. 

FI8EERT.  The  right  or  privilege  of 
fishing.  It  is  a  species  of  common,  and  is 
sometimes  described  as  common  of  piscary. 
Free  fishery  is  the  exclusive  right  of  fishing 
in  a  public  river,  and  is  a  privilege  of  the 
Crown.  Severcdjishery  is  a  right  of  fishing 
enjoyed  by  the  owner  of  the  soil  of  the 
river,  and  which  he  may  lease  or  devolve 
in  any  other  manner  upon  a  stranger. 
See  title  Pisoaby  ;  Bivkbs. 

FIVE  MILE  ACT,  An  Act  of  1665, 
against  Nonconformists,  whereby  ministers 
of  that  body  were  prohibited  from  coming 
within  five  miles  of  any  corporate  town,  or 
place  where  they  had  preached  or  lectured. 
See  title  Conventicle  Aot. 

FIXTT7BES.  As  the  name  denotes,  are 
things  fixed  or  affixed  to  other  things. 
The  rule  of  law  regarding  them  is  that 
which  is  expressed  in  the  maxim  **  Attcessio 
eedit  principalis  "  the  aocessory  goes  with, 
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nnd  as  part  of,  tho  piincipa]  subject-mat- 
ter.*' This  maxim,  &h  applied  to  lands,  has 
assumed  in  English  Law  tlie  form  "  Quid- 
quid  plantatur  ttolo,  solo  ceditj*  and  in 
lioman  Ijaw  the  form  "  Omne  quod  inasdi- 
ficaiur  solo,  solo  cedit*  The  rule  had  its 
first  application  in  English  Law  in  the  case 
of  buildings  erected  on  land  for  agricul- 
tural purposes,  whence  agricultural  fixtures 
BO  called  present  the  operation  of  the  maxim 
in  its  most  general  form.  But  inasmuch 
as  that  maxim  was  thought  to  operate 
and  undoubtedly  did  operate, in  discourage- 
ment of  trade,  there  grew  up  a  mitigation 
of  the  rule,  applicable  to  trade  fixtures  as 
they  were  called,  and  which  mitigation 
WHS  to  this  effect,  that  fixtures  of  the  latter 
sort  might  be  removed  during  the  tenancy 
by  the  tenant  who  had  put  ihcm  in,  but 
not  after  the  determination  of  his  tenancy. 
This  micigntfon  of  the  rule  was  subse- 
quently extended,  upon  the  like  grounds 
of  utility,  to  ornamental  fixtures  so  Ofdled. 
wliich  also  were  permittetl  to  be  removed 
during  the  tenancy,  but  not  afterwards. 

Fixtures  are  chattels  of  an  amphibious 
character,  Ix'ing  for  some  purposes  and  at 
some  .times  interests  in  land  and  for  other 
purposes,  and  at  other  times  purely  per- 
sonal chattels.  Thus,  while  fixtures  are 
annexed  to  lands  or  houses,  they  are  an 
interest  in  land,  and  are  rateable  as  land, 
and  trover  will  not  lie  for  their  conversion 
or  detention ;  and  yet  even  while  so  an- 
nexed, they  are  not  an  interest  in  land 
within  the  meaning  of  the  4th  sect,  of  tlie 
Statute  of  Frauds  (29  Gar.  2,  c.  8).  On 
tlie  other  hand,  fixtures,  even  while  an- 
nexed, were  purely  personal  chattels  within 
the  meaning  of  the  Bills  of  Bale  Act,  1854, 
(17  &  18  Vict,  c.  36);  and  yet  the  Couita 
held  that  where  thiy  were  comprised  in 
one  testatum,  together  with  the  lands  or 
houses  to  which  thi^y  were  attached,  they 
were  to  be  treated  as  part  and  parcel  of 
the  lands  or  houses,  and  that  the  Bill  of 
Bale  Act,  1854,  intended  them  to  be  per- 
sonal chattels  only  when  treated  in  a 
sei^arate  testatum  by  themselves,  or  when 
the  grantee  or  mortgagee  had  the  power 
of  removal  and  of  sale.  Under  the  BilU 
of  Sale  Act,  1878  (41  It  42  Vict.  e.  81),  no 
such  separate  dealing  with  the  fixtures 
will  now  produce  any  diflerence  of  effect ; 
and  there  appears  to  be  now  no  method  of 
BO  dealing  with  the  ordinary  classes  of 
trade  or  tenant's  fixtures  (other  than  the 
fixed  motive  powers,  the  fixed  power 
machinery,  and  the  stenm,  gas,  and  water 
pipes),  so  as  to  avoid  the  necessity  of 
regibteriug  the  moitgage  as  a  Bill  of  Sale 
quoad  such  fixtures.  Such  registration 
must  also  be  repeated  every  five  years,  and 
will  be  efilcacioufl  even  u^.on  a  subsequent 
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bankruptcy  of  the  maker  (Brown  on  Fix- 
tures, 8rd  ed.,  1875). 

See  title  Bill  of  Salb. 

FL0T8AX  :  See  title  Jetsam. 

FCENTTS  NAUTICTJX.  This  phrase 
litendly  means  maritime  interest,  which 
is  commonly  at  a  higher  rate  of  peroentage 
than  ordinary  interest,  in  consideration 
of  the  extra  risks  which  are  inourred 
at  sea. 

See    titles    Bottom rt  ;     MABrriME 
Interest  ;    Respokdentia. 

FOLDAOE :  See  title  Faldagb. 

FOLK-LAND.  In  Anglo-Saxon  times, 
lands  were  divided  into  boo-land  and  folc- 
land,  the  former  being  held  by  writing, 
and  the  latter  by  custom  merely.  Thi^ 
after  the  0)nqne8t  became  Crown  Land, 
terra  regis :  and  the  king  exemised  ttie 
right  of  granting  it  away  without  the 
consent  of  Parliament. 

FOLK-KOTS.  This  denotes  an  assem- 
bly of  the  people.  It  was  in  the  nature  of 
an  inferior  Court,  and  an  appeal  lay  from 
it  to  the  superior  Courts.  It  is  supposed 
to  have  been  the  same  as  the  sliire-gemote 
in  counties,  and  as  the  burg-gemote  in 
burghs.  But  in  its  more  gi  neral  meanings 
it  denoted  merely  a  popular  assimbly, 
summoned  for  any  cause,  whether  ftemia- 
nent  or  occasional,  and  either  to  oomplain 
of  existing  misgnvemment  or  to  renew  tho 
duty  of  allegiance  to  the  sovereign.  In 
this  latter  sense,  it  seems  to  have  acted  as 
that  ultimate  tribunal  of  the  Commons 
themselves,  to  which  (in  the  words  of 
Austin)  the  House  of  Commons  and  the 
ministers  are  subject. 

FOOD,  UHWHOLZSOICB  :  See  tides 
Health,  Pi  blic  ;  Sanitary  Laws. 

FOOT- WAT :  See  title  Easements,  sub- 
title Way. 

FOKBRAKAWCE.— Is  a  good  considera- 
tion to  support  a  simple  contract,  provided 
that  (like  other  considerations)  it  move 
from  the  plaintiff  at  the  request  of  the 
defendant.  In  general  jurisprudence,  for^ 
bearance  is  commonly  used  in  contradis- 
tinction to  act, 

FOBCE  AHD  FSAB.  Called  also  *<rt 
meiuque"  means  that  any  contract  or  act 
extorted  under  the  pressure  of  force  (vis) 
or  under  the  influence  of  fear  (tnetus),  is 
voidable  on  that  ground,  provided  of  course 
that  the  force  or  the  fear  was  such  as 
influenced  the  party. 

See  titles  Fraud  ;  Yoii)  or  Yoidablb. 

FOBCIBLE  ENTBT.  This  is  a  criminal 
offence,  and  consists  of  an  entry  or  detainer 
made  with  such  a  number  of  persons  or 
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with  such  a  shew  of  foroe  as  is  calculated 
to  deter  the  rightful  owner  from  sending 
the  persons  away  and  resuming  his  own 
postiession  (MUner  v.  Madeany  2  G.  &  P. 
17).  The  offence  is  something;  more  than 
a  trespass  {Hex  v.  Smith,  5  0.  &  P.  201). 
The  entry  must  have  been  unlawful,  to 
come  within  the  stat.  8  Hen.  6,  c.  9. 
8w  title  Stbono  Hand. 

FOSECLOSUBS.  This  is  one  of  the 
remedies  of  a  mortgagee.  The  claim  in 
the  action  is  for  an  account  of  the  principal 
moneys  and  interest  owing  on  the  security, 
and  for  a  day  to  be  fixed  for  payment  of 
such  amount  when  ascertained  together 
with  the  mortgagee's  costs ;  failing  such 
payment  at  the  day  ultimately  fixed  for 
same,  the  mortgagor  is  foreclosed,  1.0.,  is 
'^closed  off '  and  debarred  iirom  all  right 
or  equity  of  redemption. 
See  title  Mobtgaob. 

FOBEIOV  ATTACEILEJIT.  When  the 
defendant  is  sued  in  the  Lord  Mayor^s 
Court  of  the  City  of  London,  it  is  the  cus- 
tom pf  that  City  and  Court  to  issue  an 
attachment  against  moneys  or  debts  in 
which  tlie  defendant  has  a  beneficial  in- 
t«'rest,  and  for  which  that  defendant  might 
at  the  time  of  the  attachment  have  brought 
an  action  (Webeter  v.  Webster,  31  Beav. 
393).  It  is  not  necessary  that  the  debt 
for*  which  the  attachment  issues  should 
arise  within  the  jurisdiction,  or  that  the 
parties  should  be  within  the  jurisdiction, 
but  only  that  the  debt  attidied  should  be 
so.  Unlike  attachment  of  debts  in  ordi- 
nary cases,  foreign  attachment  may  issue 
-before  judgment  in  the  action,  and  in  fact 
immediately  after  writ  of  summons  issued. 
See  title  Garnibhbb  Obdeb. 

FOKEIOH  BILL.  A  BiU  of  Exchange 
is  a  Foreign  Bill,  when  it  is  either  drawn 
abroad  or  payable  abroiid,  or  both.  It  is 
commonly  dntwn  in  parts;  and  is  made 
payable  after  a  usance  or  usances,  and  not 
after  so  many  days,  weeks,  or  months. 
Scotland,  Ireland  and  the  Isle  of  Man,  and 
the  Channel  Islands  are  deemed  to  be 
within  the  kingdom  and  not  abroad  (19  & 
20  Vict  c  97,  8.  7). 
See  title  Notabt. 

FOBBIGH  BHLI8TKEHT.  The  stat  59 
Geo.  3,  c.  69,  was  until  recently  the  Foreign 
Enlistment  Act  for  England ;  but  during 
the  rt'ocnt  Franco-Prussian  war  that  AH 
was  repealed,  and  a  further  and  more 
strin^nt  Foreign  Enlistment  Act  (SS  & 
34  Vict  c.  90)  WHS  passed,  declaring  iUep^l, 
and  visiting  with  penalties,  the  following 
offences,  viz. : — 

(1)  Enlivting  in  military  or  naval  ser- 
vice of  any  foreign   stato  at  war  with 
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another  foreign  state  at  peace  with  Eng* 
land; 

(2.)  Being  in  any  manner  subservient 
thereto  or  assisting  therein ;  and 

(3.)  Building  ships  or  making  expedi- 
tions in  aid  of  either  belligerent 
See  title  Kbutbalitt. 

FOBBJOH-OOIKG  BHIP.  By  the  Mer- 
chant Shipping  Act,  1854  (17  &  18  Vict 
e.  104),  s.  2,  is  any  ship  employed  in  trad- 
ing going  between  some  place  or  places  in 
the  United  Eangdom  and  some  place  or 
places  situate  beyond  the  foUovring  limits ; 
that  is  to  say,  the  coaste  of  the  United 
Kingdom,  the  Islands  of  Guems«y,  Jersey, 
Sark,  Aldemey,  and  Man,  and  tiio  conti- 
nent of  Europe,  between  the  river  Elbe 
and  Brest  inclusive :  Home-Trade  Ship 
includes  every  ship  employed  in  trading 
and  going  between  places  within  the  last- 
mentioned  limita 

FOBZIOB  JITBOIIEXT.  Are  the  judg- 
ments given  in  foreign  courts,  outeide  of 
the  dominions  of  the  Queen.  They  do  not 
operate  as  an  estoppel  or  res  judicata,  but 
are  strong  inherent  evidence  of  their  own 
justice.  They  rank  as  simple  ountnicto 
only.  The  judgmente  of  foreign  prize 
c<urte  are,  however,  conclusive. 

FOBXIOV  JUBISDICnOB.  Under  the 
stat  6  &  7  Vict.  c.  94,  which  refers  to  the 
juiisdiction,  the  Crown  may  exercise 
beyond  its  ovni  dominions  under  **^  treaty, 
capitulation,  grant,  usage,  sufferance,  and 
other  lawful  means,"  it  is  provided  that 
the  sovereign  may  exercise  any  such 
foreign  jurisdictitm  (then  existing  or  after- 
wards accruing)  in  the  same  and  as  ample 
a  manner  as  if  the  sovereign  had  acquired 
such  jurisdiction  by  the  cession  or  conquest 
of  territory ;  and  under  Uie  Foreign  «i  uri^ 
diction  Act,  1878  (41  ft  42  Vict.  c.  67), 
various  Acts  ancillary  to  the  first  men- 
tioned or  principal  Act  may  by  order  in 
council  of  the  sovereign  be  extended  to  all 
places  within  the  purview  of  the  principal 
Act ;  and  the  Act  of  1878  further  extends 
the  principal  Act  to  countries  without  regu- 
lar governmente  where  any  English  sub- 
jectd  are  resident 

See  titles  Colonies  ;  Colokial  Law  ; 

FOBBION  JUBISDICTION  ACTB,  1843- 

1878 ;  Tbbbitobial  JuBUDicnoN. 

FOBXIOK  JUBIBDICTION  ACTS  (1848- 
1878):  See  titles  Foreign  Jurisdiction; 
Tebbitobial  JL'BISDIOTION. 

FOBBIOV  LAWS.  Are  often  the  sug- 
gesting occasions  of  changes  in,  or  addi- 
tions-to,  our  own  laws,  and  in  that  respect 
are  called  jus  reeeptum.  But  foreign  laws 
sometimes  prevail  almost  propria  vigors 
within  this  country,  thiouj^h  our  Courte  of 
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FOSSIOK  LAWS' eemftnu^rl. 
Justice  choosing  invariably  to  follow  them 
in  certain  cases.    What  those  cases  are,  and  '■ 
in  what  cases  the  English  Courts  refuse  to 
follow  tlie  foreign  law  and  apply  the  Law   i 
of  England,  may  be  learned  from  a  study 
of  the  "  Conflict  of  Laws,"  by  Mr.  Story  or 
Mr.  Wharton,  or  (more  conveniently  per-   , 
haps)  from  Westlake's   Priv.  Inter.  Law, 
and  Foote's  Priv.  Inter.   Law.    And  for 
some  detailed  information  of  the^^e  Inws, 
see  the  titles  Lex  Loci  Rei  Sit^e;   Lex 
Domicilii  ;  Lex  Loci  Actus  or  Celebra-  I 
TioNis ;  Lex  Loci  Situs  ;  Lex  Loci  Solu- 
tionis or  Contractus  ;  and  Lex  Fori. 

FOBEIGH  PBINCIPAL  :  See  title  Prin- 
cipal AND  Agent. 

rOEEIGHEB8,  SUITS  BT  AND 
AOAINST.  Provided  a  contract  has  been 
made  or  bail  been  broken  within  the  juris- 
diction, or  the  party  is  within  the  juri^dio- 
tion,  then  although  a  foreigner  he  is 
amenable  to  the  jurisdiction  as  a  defendant ; 
but  the  Courts  are  not  bound  to  exercise 
the  jurisdiction  where  the  contract  was 
neither  made  nor  broken  here,  although 
they  should  have  seisin  by  the  person  of 
the  foreigner.  Tiie  like  rules  apply  sub- 
stantially to  foreigners  being  plaintiiTd. 
Where  a  foreigner  is  a  plaintiff,  and  is  resi- 
dent out  of  the  jurisdiction,  he  is  obliged 
to  give  security  for  the  costs  of  the  action, 
in  tile  sBme  manner  that  a  British  subject 
would  do  if  he  was  resident  out  of  the 
jurisdiction. 

FOBESHOBE:  See-  title  Sea-Shore. 

FOBEST :  See  titles  Chase  ;  Park  ; 
Warren. 

F0BE8T-LAW.  This  was  a  particular 
system  or  body  of  laws  relating  to  the 
forests  of  the  Crown.  It  is  popularly  asso- 
ciated with  everything  that  was  cruel — an 
opinion  to  which  the  frequency  of  that 
kind  of  statute  called  Carta  di  Foresta 
seems  to  give  some  probability.  The 
officers  of  the  forest,  who  were  charged  to 
preserve  the  "  vert  and  venison "  thereof, 
were  called  foreriers. 

FOBESTS,  WOODS  AND:  See  tiUes 
Crown  Lands  ;  Woods  and  Fore&tb. 

FOBESTALUKO.  Called  also  re-grating 
or  engrossing  of  the  market,  is  an  offence 
by  the  Common  Law;  thus,  spreading 
rumours,  with  intent  to  enhance  the  price 
of  hops,  in  the  hearing  of  hop-planters, 
to  the  effect  that  the  stock  is  nearly 
exhausted  and  that  there  will  be  a  scarcity, 
is  an  instance,  of  this  offence.  Some 
attempt  was  made  by  the  stat.  7  &  8  Yiot. 
e.  24,  to  regulate  the  offence,  but  appa- 
rently with  poor  effect:  the  statute  was 
necessary,  inasmuch  as  the  Common  Law 
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offence  extends  only  to  the  necessaries  of 
life  (Pettuvil)erdar8  v.  jNockoorseydag,  7 
Moo.  P.  C.  C.  239). 

See  title  Be-grating. 

FOBFEITITBE.  By  the  stat.  3S  &  34 
Vict.  c.  23,  forfeiture  or  escheat  of  lands 
on  the  ground  of  treason  or  felony  is  abo- 
lished, biTt  of  course  remains  for  any  other 
cause.  The  law  of  forfeiture  also  still 
applies  as  between  landlords  and  their 
tenants  for  breaches  of  covenants  containe<l 
in  leases;  and  with  reference  to  these, 
neither  Courts  of  Law  nor  Courts  of  Equity 
have  much  or  any  power  to  relieve;  but 
they  may  be  waived  by  the  landlord. 

See  titles  Day  and  Waste  ;  Escheat  ; 
Waiver;  Year. 

FOBFEITUBE,  QUESTIONS  EXFOSIHO 
TO.  In  cross-examination  of  witnesses 
and  also  in  involuntary  depositions  these 
questions  need  not  be  answered,  the  pri- 
vilege of  witnesses  extending  to  cover 
them,  8ed  qwrre. 

See  title  Privilege  of  Witnesses. 

FOBFEITTJBES,    BELIEF    AOAIKST: 

See  title  Penalties,  Reuef  against. 

FOBOED  BILLS.  No  title  arises  throut^h 
a  forgery ;  and  the  party  who  pays  a  forged 
bill  will  be  himself  the  sufferer.  But  in 
the  case  of  drafts  by  one  bank  on  another 
bank,  if  merely  the  indorsement  thereon  is 
forged,  the  paying  bank  is  protected,  and 
the  payment  so  iar  as  concerns  that  bank 
is  a  good  payment  (16  &  17  Vict.  c.  59, 
s.  19). 

FOBOED  DBAFT8:  See  title  Forged 
Bills. 

FOBOEBT.  This  is  a  criminal  offence, 
existing  partly  by  Common  Law  and  partly 
by  statute.  Forgery  at  Common  Law  is 
the  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's 
right.  Under  the  stat.  24  &  25  Yiot.  c.  98,and 
numerous  otlier  statutes,  offences  anf^ogous 
to  forgery  at  Common  Law  are  made 
felonies,  and  are  punishable  as  forgeries; 
but  that  punishment  is  not  now  death 
(as  formerly),  but  penal  servitude  for  life, 
or  for  any  term  not  less  than  five  years, 
or  imprisonment  with  or  without  hard 
labour,  and  with  or  without  solitary  con- 
finement, for  any  term  not  exceeding  two 
years. 

FOBIS  FACTA.    Literally  **gone  away 
out.*'    Goods  forfeited  for  treason  or  felony 
were  so  called  because  the  property  therein 
had  gone  away  out  of  the  owner. 
See  title  Forfeit  ore. 

FOBISFAMILIATED.  An  antiquated 
word,  which  signifies  much  the  same  as  set 
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up  ia  the  world  (see  title  Advanckment). 
A  80Q  was  said  to  be  forisfumiliated  whoa 
in  his  father's  lifetime  he  received  bis  part 
of  the  lands,  and  was  contented  therewith. 
See  title  Hotohfot. 

70BKA    LMALIS    TOBXA    £88X9- 

TIAII8.  The  writing  required  by  (e.g.) 
the  4th  section  of  the  Statute  of  Frands  to 
the  validity  of  the  five  contracts  in  such 
section  specified  is  the  forma  legalis  {i.e., 
the  prescribed  legal  form)  of  such  con- 
tracts, so  far  as  regards  not  the  constitu- 
tion but  the  proof  of  the  eon  tract ;  and 
inasmuch  as  that  section  permits  no  alter- 
native mode  of  proof,  but  renders  the  writ- 
ing the  exclusive  pre-appoiuted  evidence 
of  the  contract,  the  legal  form  is  in  fact 
also  a  forma  essentialu  (t.e.,  an  indispen- 
sable form).  On  the  other  hand,  the  17ih 
seclion  of  the  same  statute  allows  various 
alternative  modes  of  pn>of  other  than  ti<e 
wrilten  proof  of  the  class  of  contracts  with 
which  it  deals,  and  in  a  contract  of  that 
class,  the  writing  would  not  be  eesentiul. 
See  title  Fbauds,  Statuts  of. 

FOBMA  PATTFEBIB.  A  person  is  said 
to  sue  or  defend  an  action  or  suit  in  forma 
pauperU.  t.e.,  in  the  character  of  a  poor 
person,  when,  by  going  through  certain 
forms,  ho  is  admitted  by  the  Gourt  so  to 
.  sue  or  defend,  and  has  counsel  and  attor- 
neys assigned  to  conduct  his  case  free  of 
charge.  An  order  of  the  Court  is  neces- 
sary, which  is  to  he  obtained  upon  a  petition 
of  the  party,  accompanied  with  a  certificate 
of  counsel.  The  order  must  be  served  on 
the  opposite  party,  and  only  takes  effect 
as  from  the  date  of  such  service  {Fray  v. 
Voule^y  L.  R.  3  Q.  B.  214);  but,  subject  to 
that  rule,  the  party  may  be  admitted  to 
sue  or  defend  in  this  ca{)acity  at  any  stage 
of  the  proceedings.  Moreiiver,  he  may 
appeal  without  making  any  deposit  {Dren- 
nan  v.  Andrew,  L.  B.  1  Ch.  800). 

70BMALITIS8    07  COHTEACT.     Are 

governed  in  international  law  by  the  Ux 
loci  actus,  i.e.,  the  law  of  the  place  in 
which  the  contract  is  entered  into. 

70SMXD0N,  WBIT  07.  This  was  an 
action  in  the  nature  of  a  writ  of  right. 
There  were  three  species  of  the  writ, 
viz.: — 

(1.)  Formedon  in  the  descender; 

(2.)  Formedon  in  the  retna/nder;  and 

(3.)  Formedon  ia  the  reversion  ; 
theae    forms    of   writ    being    applicable 
respectively  in  the  following  cases : — 

(1.)  Formedon  in  the  descender,  where 
the  tenant  in  teil  aliened  the  land  en- 
tailed or  was  disseised  thereof  and  died,  and 
tlie  heir  in  tail  wante<l  to  recover  the  land 
against  the  then  tenant  of  the  freehold ; 
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(2.)  Formedon  in  the  rem'rinder,  where 
the  tenant  for  life  or  in  tail  with  remainder 
to  a  third  person  in  fee  or  in  tail  died 
(and,  in  the  case  of  tenant  in  tail,  without 
issue),  atul  afterwards  a  stranger  intruded 
upon  the  land  and  kept  the  remainderman 
out  of  possession,  and  the  remainderman 
wanted  to  recover  the  land  from  the 
intruder:  and 

fS.)  Formedon  in  tlie  reverter,  where  the 
tenant  in  tail  died  without  issue,  and  tiie 
reversioner  wanted  to  recover  the  lands 
against  the  then  tenant  thereof. 

All  these  forms  of  this  writ  were  abn- 
lislied  by  the  stet.  3  &  4  Will.  4.  c.  27, 
B.  3t{,  but  it  would  bo  a  mistake  to  supi)o^e 
that  the  analogous  remedies  are  abolished, 
which  they  are  not. 

70BMS  07  ACTIOH.  Were  at  one  time 
very  numerous,  and  were  called  by  dis- 
tinctive names,  e.g.,  ejectment,  trover, 
trespass,  &c. ;  but  under  the  Judicature 
Acts,  1873-75,  all  the  varieties  of  action 
have  been  reduced  to  one  uniform  cha- 
racter, that  is  to  fcay,  they  are  all  now 
simply  actions  on  the  case,  and  slate 
simply  and  naturally  the  facts  of  the  ease, 
and  cla-m  the  relief  tiiat  is  due  to  the 
plaintitr  on  such  stetemcnt. 

See  title  Statement  of  Claim. 

70BMS,  COMMOir.  Are  the  usuiil 
cliiuses  in  deeds  and  other  documents 
relating  to  property,  and  they  are  called 
common,  because  of  their  frequent  use. 
They  are  adapted  in  general  to  each  pur- 
I  ticular  subject-matter,  according  to  its  own 
nature. 

70B]E17LiB.    In  Boman  Law,  when  the 
legis  aUiones  were  proved    to  be  incon- 
venient, a  mode  of  procedure  called  per 
formuUts  (i.e.,  by  means  of  formuUe)  was 
gradually  introduced,  and  eventually  the 
legis  actiones  were  abolished  by  the  Xex 
Aebutia,  B.C.  164,  excepting  in  a  very  few 
exceptional  matters.      The  formuUe  were 
four  in  number,  namely.     (1.)  The  Demon-' 
stratioy  wherein  the  plaintiff  stated,  i.e., 
shewed  the  facts  out  of  which  his  claim 
arose,  (2.)  The  Intenlio,  where  he  made  his 
claim  against  the  defendiint,  (3)  The  Ad- 
judicatio,  wherein  the  judex  was  directed 
to  assign  or  adjudicate  the  property  or  any 
portion  or  portions  thereof  according  to  tlie 
rights  of  the  parties,  and  (4.)  Ttie  Condem- 
natio,  in  which  the  index  was  authorizeil 
and  directed  to  condemn  or  to  acquit  ac- 
cording as  the  facts  were  or  were  not 
proved.      These  formuUe  were   obtained 
from  the  magihtrato  (in  jure),  and  were 
thereafter  proceeded  with  before  the  judex 
(m  jftdicio.)     Their  utility  was  largely 
extended    by  the   praetor    by  means  of 
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fictions  inserted  in  them  in  order  either 
to  found  the  juriddietion  or  to  give  the 
plaintiff  a  ]egal  ground  of  suing,  he  having 
an  equitable  ground  to  begin  with.  Tlie 
formvlx  continued  in  nse  until  294  a.I)., 
when  they  were  abolislied  by  Diocletian, 
in  whose  reign  the  eztraordinarium  judi- 
cium was  introduced.  The  formuLm  cor- 
responded very  nearly  to  the  old  forms  of 
action  in  English  Law,  as  represented'by 
the  writs  originally  issuing  out  of  the 
Court  of  Chancery. 

See  titles  Fictions;  Leoib  Actiones, 
&o. 

TOBHIGATIOV.  An  offence  against  the 
laws  ecclesiastical,  consisting  in  the  illicit 
sexual  intercourse  of  unmarried  persons, 
adultery  being  the  like  illicit  relation  of 
p(>r8ous  either  or  both  of  whom  nre  married. 
The  offence  was  punishable  by  excom- 
munication and  otherwise  by  the  Eccle- 
siaslical  Courts  (27  Geo.  3,  o.  44),  but  (in 
the  case  of  lay  persons)  it  is  now  punish- 
able as  a  misdemeanour  only  (2.3  k  24  Vict. 
o.  32);  in  the  case  of  ecclesiastics,  either 
deprivation  or  suspension  would  be  the 
punishment. 

See  titles  Bbawuno  :  Excx)iiJirNicATO 

Capiendo,  Wbit  of;  Subpknbion; 

Depbitation. 

FOBTESCUS  AKS  GOODWIK :  See  title 
Elections,  Comuons*  Riqhts  in. 

FOBTIOS  DI8F08ITI0  LX0I8 :  See  title 
FiRMioB  Opebatio  Lbgis. 

FOBUX  BEI :  See  titles  Actor  Sequi- 
TiTR  Fobum  Bei  ;  Venue. 

FOX'S  LIBEL  ACT:  See  title  Pbess, 
Liberty  of. 

FBABCEI8E.  An  incorporeal  heredita- 
ment or  right,  such  as  a  ferry,  or  a  market, 
entitling  the  owner  of  the  franchise  to  take 
certain  tolls  or  pecuniary  payments.  Some- 
times, also,  it  denotes  an  exemption  from 
the  ordinary  jurisdiction,  coupled  with  the 
right  of  exercising  a  jurisdiction  of  one's 
own ;  and  in  this  last  signification  it  is  a 
royal  privilege  or  branch  of  the  king's  pre- 
rogative, subfiisting  in  the  hands  of  a  sub- 
ject ;  e.g.y  to  be  a  county  palatine,  to  have 
right  to  hold  a  Court  leet,  to  have  waifs, 
wrecks,  estrays,  treasure-trove,  royal  fish, 
forfeitures,  and  deodunds  (3  Cm.  278). 

FBAKCEI8E,  ELECTOBAL:  See  tide 
Electoral  Franchise. 

FBANB  FLEDOE.  Every  freeman  (not 
being  a  hlaford)  was. bound  to  be  enrolled 
in  a  frith-borh,  t.e.,  an  association  of  ten 
freemen,  who  were  responsible  for  tlie 
appearance  of  any  of  their  number  when 
required  to  answer  in  a  Court  of  law.  The 
blaford  was  the  feudal  superior,  who  was 
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answerable  in  like  manner  for  his  vassals, 
and  for  those  landless  men  who  had  **oi»m- 
mended  "  themselves  to  him. 

See  titles  Ck>iUfSNDATio ;  Hlaford  ; 
Police. 

FBAHK  TEHEXEBT.  Is  the  same  as 
freeJiold,  the  word  frank  denoting  free.  It 
is  opposed  to  the  phrases  villein  tenement 
and  copyhold  tenement,  which  were  not 
free  holdings. 

See   titles    Fbeehold  ;    Tenement  ; 
Feudal  System. 

FBAHKAUCOIOB.  Is  a  species  of 
tenure  of  lands  granted  by  the  owner  to 
the  church  or  to  any  monastic  body,  to 
hold  to  the  church  or  monastery  for  ever 
free  (hs  the  name  denotes)  of  all  manner  of 
services  to  the  donor  for  ever,  save  and 
except  the  saying  of  prayers  and  the  dis- 
tributing of  charity  to  the  poor  for  the 
welfure  of  the  soul  of  the  donor  and  his 
family  for  ever. 

FBAVKXABBIAOB.  Is  a  species  of 
tenure  of  lands  granted  by  the  owner  to 
his  son-in-law,  to  hold  to  such  son-in-law 
and  the  heirs  of  the  marriage  free  (ns  the 
name  denotes)  of  all  manner  of  services  to 
the  donor  until  the  fourth  generation, 
other  than  the  sole  eervioe  of  the  marriage. 

FBAUB.  At  Law,  fraud  has  been  thus 
variously  described : — 

( I .)  Fali>ely  and  fraudulently  warranting 
a  specific  article  sold  (Langtidge  v.  Levy, 
2  M.  &  W.  519) :  the  $cienter  is  an  essential 
part  of  the  definition,  and  its  abi>eiice  dis- 
pels the  fraud  {Longmeid  v.  Holliday, 
6  Ex.  761); 

(2.)  Falsely  and  fraudulently  represent- 
ing a  man  as  a  safe  customer  (Padey  v. 
Freeman,  8  T.  B  51),  where  the  repre- 
sentation is  intended  to  be  acted  upon,  and 
is  in  writing  under  9  Geo.  4,  o.  14,  s.  6 ; 

(3.)  Becklessly  asserting,  without  any 
knowledge  of  the  matter,  the  existence  of 
a  certain  state  of  ciioumstanoes,  and  in- 
ducing the  plainti£f,  in  reliance  thereon, 
to  act  upon  the  error,  to  his  loss  {Evaru  ▼. 
Edmundij  13  C.  B.  777);  and 

(4.)  Asserting  without  any  knowledge 
of  the  matter,  but  with  a  disbelief  of  his 
own  assertion,  the  existence  of  a  certain 
stite  of  circumstances,  and  inducing  the 
plaintiff  in  reliance  thereon  to  act  upon  it 
to  his  loss  (Taylor  v.  Aehton,  11  M.  &  W. 
415). 

In  Equity,  fraud  has  been  dititinguished 
into  the  varieties  following : — 

I.  Actual    Fraud,  and  hereunder  two 
sub-varieties,  namely : — 
(A.)  Frauds    from   a  regard  to  the 
peculiar   position    of  the   de- 
frauded person, 
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(B.)  Frauds  without  any  snch  regard, 
bat  arising  from  conduct  gene- 
rally, as  being  either 
(1.)  Suggegtio  fain }  or, 
(2.)  Suppresno  veri. 
II.  Constructive  Fraud,  and  hereunder 
three  Bub-varictics,  namely : — 
(A.)  Frauds,  because  evasions  of  the 

rules  of  public  policy, 
(6.)  Frauds,    because    violations    of 

trust  or  of  confidence  reposed, 
(C.)  Frauds,  because  of  unoonsoieu- 
tious  nature  of  acts  themselves, 
either 
( 1 . )  As  against  the  parties ;  or, 
(2.)  As  agHinst  third  persons. 
I.  The  remedies  available  at  Law  for  a 
fraud  are  the  following : — 
(1.)  An  action  on  the  case  in  the  nature 
of  a  writ  of  deceit,  and  recover- 
ing damages  for  the  fraud ;  and 
(2.)  An  action  on  the  common  indebi- 
tatus count  for  money  had  and 
received,  and  recovering  the  full 
amount  of  the  debt. 
Generally  speaking,  the  flnt  of  these 
two  lemedit  s,  viz.,  an  action  to  recover  dam- 
ages arising  from  fraud,  will  lie  in  every 
case  of  fraud ;  but  if  the  plainUfif  chooses  to 
disaffirm  the  contract  on  the  ground  of  fraud, 
he  may  then  bring  the  second  form  of 
action,  viz.,  an  action  on  the  common  inde- 
>)itatus  count  {Neaie  v.  Harding^  6  Ex. 
849).    But  some  act  of  disaffirmance  must 
in  every  case  precede  the  commencement 
of  the  latter  form  of  action  {Smith  v.  JETod- 

tofi,  4  T.  B.  211;  2  Sm.  L.  C.  119,  and 
notes). 

There  is,  however,  a  limit  to  the  rij^ht 
of  bringing  the  firat  action,  t.0.,  an  action 
on  the  case  in  the  nature  of  deceit,  it 
being  a  rule  of  the  Gonmion  Law  that 
such  an  action  will  not  lie  against  a 
principal  for  the  fhiudulent  representations 
of  his  agent,  the  principal  not  having 
either  expressly  or  impliedly  authorized 
the  agent  to  make  the  representations 
ifiornfoat  v.  Fowke,  6  M.  &  W.  358) :  and 
therefore  an  incorporated  company  cannot 
as  such  be  made  liab]^  in  this  action  for 
the  false  representations  of  its  directon, 
the  company  not  having  authorized  the 
directora  to  make  the  representations 
iWe%tem  Bank  of  BeotUmd  v.  Addie,  L.  B. 
1  8.  &  D.  162),  the  remedy  (if  any)  being 
M^ainst  the  directon  only  {Qerhard  v. 
Bates,  2  £1.  &  Bl.  487). 

And  there  is  also  a  limit  to  the  right  of 
bringing  the  second  action,  ».«.,  an  action 
for  money  had  and  received,  it  being  a  rule 
of  the  Common  Law  that  such  an  action 
will  not  lie  if  the  circumstances  have  so 
fiir  changed  since  the  date  of  the  contract 
that  the  parties  cannot  be  restored  to  the 
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position  in  which  they  stood  before  or  at 
the  time  of  the  contract  {Clarke  v.  Dick- 
aon^  El.  Bl.  &  El.  148);  and  therefore  a 
contract,  although  induced  by  fraud,  can- 
not be  avoided  if  the  rights  of  an  innocent 
vendee  have  in  the  meantime  intervened 
(Queen  v.  Saddlent  Company^  10  U.  L.  C. 
420). 

At  Law,  an  action  to  recover  damages 
arising  from  fraud,  or  (upon  a  disaffirm- 
ance) an  Rction  on  the  common  indebititus 
count,  will  lie  in  the  following  cases : — 

(1.)  Where  the  defendant  has  stated  or 
represented  as  a  matter  of  fact  (and  not  of 
opinion  merely)  what  is  untrue,  knowing 
it  to  he  untrue^  with  intent  to  induce  the 
plaintiff  to  act  upon  it,  and  has  thereby 
induced  the  plaintiff  to  act  upon  it,  to  his 
loss  {Patley  v.  Freeman,  S  T.  B.  51) ; 

(2.)  Where  the  defendant  has  stated 
or  represented  as  a  matter  of  fact  (and  not 
of  opinion  merely)  what  is  untrue,  without 
knowing  whether  it  is  false  or  true,  hut 
not  helieving  it  to  he  true,  with  intent  to 
induce  the  plaintiff  to  act  upon  it,  and 
has  thereby  induced  the  plaintiff  to  act 
upon  it,  to  his  loss  (Taylor  v.  Athton^ 
11  M.  &  W.  410) : 

(3.)  Where  the  defendant  has  stated 
or  represented  as  a  matter  of  fact  (and  not 
of  opinion  merely)  what  is  untrue,  knowing 
it  to  be  untrue,  but  from  defect  of  memory 
helieving  at  the  time  that  it  ia  true,  with 
intent  to  induce  the  plaintiff  to  act  upon 
it,  and  has  thereby  induced  the  plaintiff  to 
act  upon  it,  to  his  loss  (Slim  v.  Uroucher,  2 
Giff.  37) ; 

(4.)  Where  the  defendant  has  fraudu- 
lently concealed  from  the  plaintiff  some 
defect  which  it  was  his  duty  (either 
generally  or  by  reason  of  the  qpecial  cir- 
cumBtances  of  the  transaction)  to  disclose, 
with  intent  to  induce  the  plaintiff  to  act 
upon  the  assumption  of  ttie  absence  of 
such  defect,  and  nas  thereby  induced  the 
plaintiff  to  act  upon  that  assumption,  to 
liis  loss  (HorsfaU  v.  Thomae,  1  H.  &  C. 
90);  and 

SS.)  Where  the  defendant  has  falsely 
fraudulently  warranted  a  specific 
article  sold  (Ijangridge  v.  Levy,  2  M.  &  W. 
519);  in  which  latter  case  (waiving  the 
fraud)  an  action  would  lie  for  brtaoh  of 
warranty. 

But  an  action  will  not  lie  at  Law  in  the 
following  cases : — 

(1.)  Where  the  defendant  has  stated  or 
represented  as  a  matter  of  fact  (and  not  of 
opinion  merely)  what  is  untrue,  knowing  it 
to  be  untrue,  hut  without  intent  to  induce 
the  plaintiff  to  act  upon  it,  although  the 
plaintiff  may  have  been  induced  thereby 
to  act  upon  it,  to  his  loss  (Way  v.  ZTearii, 
13  0.  B.  (N.S.)  292) ; 
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(2.)  Where  the  defendant  has  stated  or 
represented  as  a  matter  of  fact  (and  not  of 
opinion  merely)  what  is  untrue,  without 
knowing  whether  it  is  false  or  true,  hut 
believing  it  to  he  true,  and  not  being  under 
any  duty  to  know  the  contrary,  with  intent 
to  induce  the  plaintiff  to  act  upon  it,  and 
has  thereby  induced  the  plaintiff  to  act 
upon  it,  to  his    loss  {Evaris  v.   Collins, 

5  Q.  B.  804). 

(3.)  Where  the  defendant  has  stated  or 
represented  as  matter  of  opinion  merely 
what  is  untrue,  believing  it  to  be  true,  with 
intent  to  induce  the  plaintiff  to  act  tipt'n 
it,  and  has  thereby  induced  the  plaintin  to 
act  upon  it,  to  his  loss ;  and 

(4.)  Where  the  defendant  has  fraudu- 
letttly  concealed  from  the  plaintiff  some 
defect,  which  it  was  not  the  duty  of  the 
defendant  (either  generally,  or  by  reason  of 
the  special  circumstances  of  the  trans- 
action) to  disclose,  but  on  the  contrary  the 
duty  of  the  plaintiff  to  discover,  with 
intent  to  induce  the  plaintiff  to  act  upon 
the  assumption  of  the  absence  of  such  de- 
fi  ct,  and  has  thereby  induced  the  plaintiff 
to  act  upon  that  assumption,  to  his  loss. 

As  to  pleading  fraud  at  Law,  the  defence 
mufet  be  specially  pleaded,  although  it  is 
generally  sufficient  for  the  defendant  to 
allege  that  he  was  induced  to  make  the 
alleged  contract  by  the  fraud  of  the  plain- 
tiff; nevertheless,  some  particularity  must 
bo  shewn.  Where  fraud  is  plea<led  with 
particularity,  no  other  fraud  can  be  proved 
than  that  which  is  averred  {Tuck  v.  Tooke, 
9  B.  &  C.  437),  and  tlierefore  there  should 
always  be  a  general  allegation  of  other 
frauds  in  addition  to  the  fraud  or  frauds 
particularised.  Sometimes  the  Court  <  >rders 
jmrticulars  of  the  fraud  to  be  delivered 
{Marshall  v.  Emperor  Life  Assurance  So' 
cieiy,  L.  R.  1  Q.  B.  85). 

II.  The  remedies  available  in  Equity 
fur  a  fraud  are  the  following  : — 

(1).  The  Rescission  of  the  Contract,  in- 
cluding the  cancellation  and  delivery  up, 
and  the  setting  aside,  of  tlie  agreement 

(2.)  The  specific  performance  of  the 
fraudulent  representation ; 

(3.)  An  injunction  from  profiting  by  the 
fraud;  and 

(4.)  A  declaration  making  the  defraud- 
ing party  a  trustee  for  the  porty  defrauded. 

Every  such  remedy  is  available  by  action 
on  the  case.  The  statement  of  claim  must 
not  rest  upon  a  mere  general  allegation  of 
fraud,  but  must  state  in  a  particular  manner 
the  details  of  the  transaction  which  is  im- 
pugned as  fraudulent,  in  order  that  the 
Court  may  infer  from  that  statement 
whether  there  was  or  not  any  fraud  in  the 
transaction  (Gilbert  v.  IjCwis,  1  De  6.  J. 

6  S.  38). 


TSAUD — continued. 

(A.)  Where  the  remedy  sought  is  the 

BE8CT6SION  OF  THE  CONTRACT,  the  following 

are  the  general  requisites  to  the  success  of 
the  suit : — 

(1.)  That  the  party  against  whom  relief 
is  sought  can  be  remitted  to  his  former 
position,  the  interests  of  third  parties  with- 
out notice  of  the  fraud  not  having  mean- 
while intervened ; 

(2.)  That  the  contract  may  be  rescinded 
in  toto,  unless  indeed  it  be  severable  in  its 
nature,  in  which  latter  case  the  rescission 
of  tlie  fraudulent  portion  of  it  may,  subject 
to  the  first  requisite,  be  obtained  (Maturin 
V.  Tredennick,  12  W.  R.  740)  ;  and 

(3.)  That  the  person  who  committed  the 
fraud  or  a  privy  of  such  person,  is  the  party 
contracting,  and  not  a  mere  outside  person 
{Pulsford  V.  Bichards^  17  Beav.  95). 

The  terms  upon  which  a  transaction  is 
rescinded  are  in  general  upon  the  plaintiff 
doing  equity.  Thus,  fraudulent  instru- 
ments are  commonly  set  aside  on  repayment 
by  the  plaintiff  of  the  actual  consideration 
given,  with  interest  thereon  at  a  reasonable 
rate;  or  they  are  directed  to  stand  as  a 
security  for  the  moneys  actually  advanced 
with  the  like  interest,  or  for  what  upon 
taking  the  accounts  shall  be  ascertained 
to  be  really  due.  And  where  the  transac- 
tion affects  real  estate,  it  is  usual  to  direct 
a  reconveyance  thereof  upon  repayment  of 
the  purchase-moneys  and  all  suras  laid  out 
in  improvements  and  repaire  of  a  perma- 
nent and  substantial  nature  by  which  the 
present  value  is  improved,  with  interest 
thereon  from  the  respective  times  of  the 
actual  disbureements,  the  party  in  posses- 
sion accounting  on  his  part  for  deteriora- 
tions and  for  the  rents  received  and  profits 
made  in  the  meantime  out  of  the  estate. 
But  cestuis  que  trust  in  respect  of  the 
frauds  of  their  trustees,  and  principals  in 
respect  of  the  frauds  of  their  agents,  stand 
upon  more  favourable  terms,  be  ing  entitled 
at  their  option  to  hold  the  defrauding  per- 
son to  his  fraud  if  that  is  more  beneficial  to 
them,  and  at  the  same  time  to  take  the  profits 
he  has  made  by  the  fraud,  or  at  their  option 
to  have  the  property  re-conveyed,  and  inte- 
rest paid  at  the  rate  of  5  per  cent.,  instead 
of  4  per  cent.,  which  is  the  usual  rate  in 
other  cases.  In  the  case  of  two  or  more 
oo-partners,  where  one  of  them  has  been 
induced  by  fraud  to  enter  into  the  partner- 
ship, the  terms  of  rescission  are  that  his 
co-partner  or  co-partners  repay  him  what- 
ever he  has  paid,  with  interest  thereon, 
and  indemnify  him  against  all  liabilities 
incurred  by  him  through  having  become 
and  been  a  partner,  he  on  his  part  account- 
ing for  what  profits  he  has  received  out  of 
the  partnership.  Where  a  man  has  been 
fraudulently  induced  to  take  shares  in  a 
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company,  he  is  entitled  to  recover  his 
money  and  to  have  his  name  removed  from 
the  reginter,  he  accounting  to  the  com|)any 
for  any  dividends  or  other  profits  in  the 
meantime  received  by  him,  assuming  always 
that  the  rights  of  third  parties  (e.g.y  cre- 
ditors) have  not  intervenea. 

(B.)  Where  the  remedy  sought  is  the  spe- 

CnriO    PERFORMANCE    Or    THE    REPRB8ENTA- 

TroN,  the  following  are  the  general  requi- 
sites to  the  success  of  the  suit : — 

(J.)  That  the  actual  subject-matter  of 
the  representation  substantially  exists  as 
it  was  represented  as  being,  and  that  the 
difference  accordingly  admits  of  compen- 
sation ;  and 

(2.)  That  the  plaintiff  is  himself  inno- 
cent in  respect  of  the  &aud  or  misrepresen- 
tation. 

This  remedy  is  available  in  the  following 
cases : — 

(1.)  Against  one  who  is  a  party  to  the 

contract : — 

(a.)  Where  the  property  is  subject  to 

incumbrances  concealed  from  tlie 

purchaser,  and  the  vendor  can  by 

paying  off  these  make  good  his 

assertion    that    the   property    is 

unincumbered;  and 

(ft.)  Where  the  property  is  subject  to 

some  small  rent  not  disclosed  at 

the  time  of  the  contract,  and  the 

vendor  may   satisfy    or    provide 

for  the  same  by  some  deduction 

from  the  purchase-money,  or  by 

some  commutation  payment 

(2.)  Agninst  one  who  is  not  a  party  to 

the  contract : — 
(a.)  Where    a    person    makes    a    false 
representation  of  the  value  of  pro- 
perty which  is  agreed  to  be  charged 
in  favour  of  another  person  as 
security  for  a  loan  to  some  third 
person  (Ingram  v.  Thorpe,  7  Hare, 
67 ;   also   Burrowes  v.  Locky  10 
Yes.  470 :  Cleland  v.  Leech^  5  Ir. 
Ch.  478) ;  and 
(b)  Where  the  father  of  an  intended 
wife   promises    to    her   intended 
husband  to  leave  her  a  sum  of 
money  by  his  will,  and  the  mar- 
riage contract  follows  upon   the 
faith   of    such    promise    (Bark" 
worth  V.  Youngf  4  Drew.  1;  and 
see  the  very  similar  case  of  HuUon 
V.  RoMiier,  1  De  O.  M.  &  G.  9). 
It  follows  that  specific  performance  is 
excluded  in  all  cases  where  the  property  is 
BQbstantially  different  to  what  it  was  re- 
presented as  being,  eg.,  if  it  is  freehold 
instead  of  copyhold,  or  leasehold  instead  of 
freehold,  and  vice  verm,  or  if  it  is  an 
underlease  and  not  an  original  lease,  or 
p'Vvj  rerw,  and  so  forth. 


FBATTD — continued, 

(C.)  When  an  ikjithcttion  is  the  remedy 
sought,  that  remedy  is  in  general  available 
in  the  following  cases : — 

(1.)  Where  a  creditor  of  the  intended 
husband  represents  to  the  father  or  other 
relation  in  loco  parentis  of  the  intended 
wife  that  the  husband  is  not  indebted  to 
him  (NeviUe  v.  WHkiHion,  1  Bro.  C.  0. 
543). 

(2.)  Witere  a  brother  or  other  person 
gives  the  intended  wife  a  sum  of  money  to 
swell  her  fortune,  taking  a  bond  for  the 
repayment  of  the  sum  (Chle  v.  lAndo, 
1  Vem.  475 ;  Turton  v.  Ben$on,  1  P.  Wms. 
496). 

(3.)  Where  the  defrauding  party  threat- 
ens to  part  with  or  transfer  property  which 
he  has  fraudulently  obtained,  e.g.t  by 
paying  over  moneys,  negotiating  securities, 
and  such  like. 

(4.)  Where  the  fraud  consists  in  the 
piracy  of  a  trade-mark. 

(5.)  Where  a  right  of  prospect  was  the 
inducement  upon  which  a  person  took  a 
lease,  and  the  lessor  threatens  to  destroy 
the  rights  by  buildings  opposite  (Figgoti  v. 
iS^ro/ton,  John.  359). 

(6.)  Where  a  retiring  trader  has  sold  the 
goodwill  of  his  business,  u))on  the  express 
or  even  implied  understanding  not  to  sot 
up  the  same  business  next  door,  and  he 
nevertheless  proceeds  to  do  so. 

(D.)  Where  the  remedy  sought  is  a  de- 
claration that  the  defrauding  person  is  a 
TRUSTEE  for  the  defrauded  person,  that 
remedy  is  available  in  the  following 
cases: — 

(1.)  In  the  case  of  moneys  which  have 
been  fraudulently  appropriated ; 

(2.)  In  the  case  of  judgments  or  decrees 
fraudulently  obtained. 

It  is  clear  that  a  Court  of  Equity  cannot 
set  aside  the  judgment  of  a  Court  of  Com- 
mon Law  ;  but  it  may  decree  the  successfol 
party  who  is  successful  through  a  fraud  to 
reconvey  to,  or  hold  in  trust  for,  the  party 
thereby  detrauded  any  property  or  profit 
he  may  have  acquired  as  the  frniti  of  or 
under  the  judgment  {Bameaby  v.  PoweU^ 

1  Yes.  120. 285 ;  AUen  v.  Maepheraon,  1  Pli. 
145 ;  1  H.  L.  C.  213). 

In  the  case  of  the  defence  of  purchase  for 
value  without  notice  of  the  fraud,  that  de- 
fence must  be  pleaded  specially ;  but  it  is 
sufficient  to.  deny  the  notice  generally* 
unless  particular  facts  are  alleged  as  evi- 
dence of  the  notice  (Pennington  v.  Beechey, 

2  Sim.  &  Stu.  282). 

Sometimes  Law  had  jurisdiction  In  cases 
of  fraud  where  Equity  had  none.  Thus, 
(1.)  Equity  would  not  rescind  a  oontn-.ct, 
where  the  parties  to  it  could  not  be  re- 
stored to  tlieir  respective  original  positions ; 
and  Law  was,  in  that  case,  the  only  forum 
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for  redress  {Great  Ijuxembourg  Ry.  Co.  v. 
Magnaffj  25  Beay.  587).  And  again,  (2), 
where  the  party  to  the  contract  was  neither 
the  person  who  committed  the  fraud  nor  a 
privy  of  such  person,  the  party  defrauded 
could  have  no  rescission  of  the  contract  in 
Equity ;  and  unless  tlierefore  the  misrepre- 
sentation might  be  made  good,  he  had  to  seek 
redress  at  Law  against  tlie  person  guilty  of 
the  fraud ;  whence,  for  the  fraudulent  re- 
presentations of  the  directors  of  a  company, 
not  being  representations  authorized  by  the 
company,  the  redress  was  at  Law  {Brock- 
voeWi  Casej  4  Drew.  205).  Again,  (3), 
where  a  person  had  given  a  general  repre- 
sentation of  the  character  or  credit  of 
another,  which  was  fraudulent,  the  person 
injured  thereby,  from  his  reliance  thereon, 
could  have  no  redress  in  Equity,  but  was 
to  proceed  at  Law  in  an  action  for  damages 
(Whitmore  v.  Maekeson^  16  Beav.  128).  On 
the  Other  hand.  Equity  had  sometimes 
jurisdiction  where  Law  had  none.  For,  in 
general.  Courts  of  Equity  acted  upon  much 
slighter  evidence  of  fraud  than  Courts  of 
Law  would  do.  And  in  the  great  majority 
nf  cases,  olthough  tliere  was  a  remedy  at 
Law,  yet  the  remedy  in  Equity  was  con- 
current, and  it  was  therefore  optional  for 
the  plaintiff  to  sue  in  either  jurisdiction, 
according  as  he  fouud  the  remedy  either 
more  convenient  or  more  adequate ;  thus  in 
C6U  ?.  WooUcaUm  (2  P.  Wms.  154),  a  bill 
for  the  mere  recovenr  of  moneys  was  held 
not  demurrable,  and  that  case  has  been 
often  followed  since :  and  in  Barry  y. 
Croukey  (2  J.  &  H.  30),  a  bill  in  Equity 
was  more  convenient,  as  avoiding  a  multi- 
plicity of  actions.  And  of  course,  since 
the  fusion  of  Law  and  Eauity  by  the 
Judicature  Acts,  1873-75,  all  these  dis- 
tinctions between  the  remedies  resijectively 
available  in  the  Common  Law  and  the 
Chancery  Divisions  are  become  of  less  than 
secondary  importance,  as  every  Division 
may  now  mete  out  all  the  same  remedies, 
according  as  the  circumstances  of  the  par- 
ticular cases  may  require. 

TKAim  IH  COXPAKT  LAW.  For  mis- 
representutions  by  its  directors,  a  company 
is  responsible  to  the  extent  of  the  profits 
(if  any)  which  it  has  made  thereby ;  and 
otherwise  the  remedy  is  against  the  direc- 
tors personally  (  We$tem  Sank  of  Scotiand 
y.  Addie,  L.  R.  1  8c.  App.  145);  and  the 
action  will  lie  against  one  or  more  of  the 
fraudulent  directors  without  joining  the 
other  or  others  (Parker  v.  Leuiis,  L.  R. 
8  Ch.  App.  1035) ;  but  no  action  lies  against 
the  executor  of  a  deceased  fraudulent 
director,  unless  to  the  extent  that  his 
estate  has  profited  by  the  fraud  {Peek  v. 
Gwmey,  L.  R.  6  H.  L.  377).    Contracts 
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induced  by  fraud  being  valid  until  avoided, 
their  avoidance  or  rescission  may  be  ren- 
dered impossible  through  the  intervention 
of  the  rights  of  third  persons,  e.g.^  after 
thecommeiicemeut  of  a  winding-up  {Spaek' 
man  v.  Evan^^  L.  R.  3  Ho.  Lo.  171;  Oaket 
V.  Turquand,  L.  R.  2  Ho.  Ix>.  325).  A 
fraudulent  prospectus  affords  in  general  a 
ground  of  action  even  by  the  Common 
Law ;  and  if  it  omit  to  disclose  any  mate- 
rial contract,  it  is  fraudulent  by  statute 
(Companies  Act,  1867,  s.  38).  Purported 
transfers  of  shares  are  fraudulent,  where 
they  are  subject  to  some  reservation  in 
favour  of  the  transferor  {De  Paxie  Ckue^ 
4  De  G.  ft  Jo.  544).  In  general  the 
trustees  and  not  the  cestuii  que  trtutent 
are  liable  on  shares ;  but  if  the  trustee  is  a 
mere  fraudulent  nominee,  the  cestui$  que 
trustent  are  liable  {Cox^s  Caee,  4  D.  J.  &  S. 
53). 

FBAUD,  IKDICTABLS.  Misappropria- 
tion of  the  moneys  with  which  persons  in  a 
fiduciary  relation  are  intrusted,  e.g.,  by 
trustees,  brokers,  agi-nts,  &c.,  is  a  fraud 
indictable  under  the  statute  24  &  25  Vict, 
c.  96. 

See  title  FRAUDrLENT  TBrsrrEES. 

FBAin),  LEGAL,  APART  FBOM  XOBAL 

FBAUD.  The  question  has  been  raised 
whether  legal  fraud,  unaccompanied  by 
moral  fraud,  is  actionable.  This  question 
only  amounts  to  this,  whether  a  false  repre- 
sentation made  without  knowledge  that  it 
is  false,  and  without  any  dishonest  inten- 
tion or  reckless  assertion  should  make  the 
person  (who  has  made  it)  liable  in  damages. 
The  quetition  is  rendered  more  complex 
where  the  fraud  occurs  under  the  follow- 
ing circumstances:  A.  employs  B.  as  his 
agent  to  sell  a  house;  C  goes  to  the  agent, 
intending  to  buy  the  house,  and  asks  B. 
wliether  there  is  anything  objectionable 
about  the  house  or  the  neighbourhood.  B. 
answers — no,  and  honestly  believes  there 
is  nothing  obiectionable,  but  A.,  his  prin- 
cipal, knows  that  the  next  house  has  a  bad 
reputation.  C.  thereupon  sues  A.  for  the 
false  representation  of  B.,  his  agent :~ 
Held,  that  A.  was  not  liable,  as  he  did  not 
give  B.  any  instructions  to  make  the  mis- 
representation {Com/oot  y.  Fowke,  6  M.  & 
W.  358). 

FBAUD  OH  XABITAL  BIGHTS.  AOrr 
the  period  of  intimacy  which  results  in  the 
marriage  has  de  facto  commenced,  any  dis- 
position (not  being  for  value)  by  the 
female  without  the  knowledge  of  her  then 
intended  husband  is  a  fraud  on  his  rights 
as  a  husband  {England  y.  DoimieSy  2  Beay. 
528)  ;*  and  that,  even  although  the  hus- 
band is  unaware  that  she  is  entitled  to  the 
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property  or  in  &ct  to  any  property  {Qc^ 
dard  y.  Snow,  1  Buss.  485),  but  no  Buch 
disposition  is  fraudulent  if  made  for  a  fair 
yalue,  or  if  made  with  Aotioe  to  the  hus- 
band ;  or  if  made  prior  to  the  commenoe- 
ment  of  the  period  of  intimacy  with  the 
husband  that  afterwards  is,  although  it 
was  made  during  tha  female's  de  faeto 
intimacy  with  another  man  whom  she 
eventually  rejects  (StrtUhmon  ▼.  Bowes, 
1  Ves.  22). 

nAUDB,  STATUTE  OF.  This  is  the 
&mou8  Stat.  29  Oar.  2,  c.  3,  which  applies 
as  well  to  Beal  Proper^  as  to  Equity  and 
to  Common  Law. 

I.  As  applying  to  Real  Property.  It 
enacts  that  all  leases,  Aon  of  lands  made 
without  writing  signed  by  the  parties  or 
their  agents  lawfully  authorized  in  writing, 
shall  have  the  force  of  leases,  &c.,  at  will 
only  (s.  1);  except,  nevertheless,  leases  not 
exceeding  three  years  from  the  making 
thereof  which  reserve  two-third  parts  at 
the  least  of  the  full  improved  value  of  the 
lands  demised  (s.  2);  and  that  no  lease, 
Ac.,  of  lands  (not  bemg  copyholds)  shall  be 
assigned,  &c.,  or  surrendered,  unless  it  be 
by  writing,  sigpied  by  the  party  assigning, 
Ac.,  or  surrendering,  or  his  agent  lawfully 
authorized  in  writing,  except,  nevertheless 
assignments,  &c.,  and  siurenders  by  act 
and  operation  of  law  (s.  3). 

II.  As  applying  to  Equity.  It  enacts 
that  all  declarations  or  creations  of  trusts 
of  lands  shall  be  in  writing  signed  by  the 
party  declaring  or  creating  the  same  (s.  7) ; 
except,  nevertheless,  trurts  arising  or  re- 
sulting by  the  implication  or  construction 
of  law,  or  transferred  or  extinguished  by 
act  or  operation  of  law  (s.  8);  that  aU 
grants  and  assignments  of  trusts  shall  be 
in  writing  signed  l^  the  parlrf  granting 
or  assigning  we  same  (s.  9);  and  that  the 
sheriff  may  take  upon  an  execution  for  the 
debts  of  the  oes^t  que  trutt  all  lands  of 
which  any  one  is  seised  or  possessed  in 
trust  for  him  at  the  time  of  execution 
sued  in  like  manner  as  the  sheriff  might 
or  oould  have  done  if  the  oegtui  que  trutt 
had  been  himself  seised  thereof  at  that 
time ;  also,  that  such  lands  being  fee  sim- 
ple lands  descending  to  the  heir  of  the 
csshtt'  que  trust  shall  be  deemed  assets  by 
descent  for  payment  of  such  debts,  in  like 
manner  as  tney  would  have  been  if  the 
estate  had  been  legal  (s.  10). 

III.  As  applying  to  Common  Law.  It 
enacts  that  no  action  shidl  be  brought, — 

(I.)  Whereby  to  charge  any  exeontor  or 
administrator  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate ;  or 

(2.)  Whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  | 
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debt,  default,  or  miscarriage  of  another 
person;  or 

(3.)  Whereby  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of 
mairiage;  or 

(4.)  Whereby  to  charge  any  person  upon 
any  contract  or  sale  of  lands  or  any  interest 
in  or  concerning  them ;  or 

(5.)  Whereby  to  charge  any  person  upon 
any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the 
making  thereof, — 

Unless  the  agreement  or  some  memoran- 
dum or  note  thereof  is  in  writing  and 
si^ed  by  the  party  to  be  charged  there- 
with, or  his  agent  lawfully  authorized 
(B.4); 

And  it  further  enacts,  that  no  contract 
for  the  sale  of  any  goods  for  the  price  of 
£10  or  upwards  sludl  be  allowed  to  be 
good;  unless 

(1.)  The  buyer  shall  accept  part  of  the 
goods  so  sold  and  actually  receive  the 
same;  or 

(2.)  Give  something  in  earnest  to  bind 
the  baivain,  or  in  part  payment ;  or 

(3.)  dome  note  or  memorandum  in  writ- 
ing of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  cou- 
tnot  or  their  agents  lawfully  authorized 

(8.17). 


nAUDVLEHT  OOHYBTAHOSS.    Gifts, 

whether  of  lands  or  of  personal  estate, 
which  are  fraudulent,  are  so  either  (a.)  By 
the  Common  Law ;  or  (&.)  By  the  Statute 
Law;  and  where  they  are  fraudulent  by 
Statute  Law,  they  are  so,  either  (aa,) 
Under  the  Statutes  of  Elizabeth  against 
Fraud  (13  Eliz.  o.  5,  and  27  Eliz.  o.  4) ;  or 
(bb,)  Vndet  the  Bills  of  Sale  Act,  1878 ; 
or  (eo.)  Under  the  Bankruptcy  Act,  1869. 

(A.)  By  the  Common  Law; — The  cri- 
terion of  nraud  at  the  Common  Law  is  not 
single  but  complex,  its  chief  element  being, 
however,  the  debtor's  continuance  in  posses- 
sion of  the  goods  after  the  conveyance 
thereof  (Edunirdt  v.  HarbeUj  2  T.  B.  587) ; 
unless  where  (as  in  the  case  of  a  mortgage) 
such  continuance  in  possession  is  consistent 
with  the  conveyance. 

(B.)  Under  the  Statutes  of  Elizabetii  :— 
Bv  the  Act  13  Eliz.,  o.  5,  all  conveyances 
whether  of  lands  or  of  goods,  contrived  of 
fraud  to  the  end  of  delaying  creditors  and 
others  of  their  lawful  actions,  suits,  debts, 
or  dues,  are  declared  to  be  void,  but  only 
as  asainst  the  creditor  who  is  delayed 
thereoy,  his  heirs,  executors,  administra- 
tors, and  assigns ;  and  by  the  Act  27  Eliz. 
c.  4,  all  gifts  inter  vivoe  of  lands  made  of 
purpose  to  defruud  or  deceive  subsequent 
purohasers  thereof  (s.  1),  and  all  such  gifts 
made  revocable  at  the  will  of  the  maker 
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thereof  (s.  4),  are  declared  to  be  void,  bat 
only  as  against  the  subsequent  purchaser 
thereof,  his  heirs,  esecutors,  administrators, 
and  assijois,  and  other  persons  lawfully 
claiming  under  him  or  them.  And  by  s.  2 
of  the  former  Act  and  s.  2  of  the  latter  Act, 
a  penalty  is  inflicted  upon  the  parties  and 
privies  to  the  fraud  (PouUon  v.  Wiseman, 
Nov.  105). 

In  the  oonstruction  of  the  two  statutes 
it  has  been  held  that  in  raising  a  case  of 
fraud  to  upset  the  gift,  the  fraud  against 
creditors  under  the  13  Eliz.  c  5,  must  be 
proved  to  have  existed  and  been  complete 
at  the  date  of  the  conveyance  (Stone  v. 
Grubhani,  2  Bulst.  225),  but  that  the  fraud 
against  purchasers  under  the  27  "Eliz.  o.  4, 
is  only  complete  as  from  the  date  of  the 
subsequent  sale,  from  the  mere  fact  of 
which  having  been  afterwards  made  the 
fraud  is  conclusively  inferred  {Townahend 
V.  Windham,  2  Ves.  Sen.  1). 

And  in  consequence  of  this  distinction 
the  following  points  have  been  established : 

I.  Under  the  13  Eliz.  c.  6  :— 

(1.)  There  must  at  the  date  of  the  gift 
have  been  creditors  in  existence,  or,  in  other 
words,  the  maker  of  the  gift  must  at  that 
time  have  been  indebted,  which  means 
embarraued^Totionsendy,  WeitacoU,  2  Be&y, 
840).  I£^  therefore,  the  maker  was  not  in- 
debted at  the  date  of  the  gift,  the  gift  is 
good  {Houghton  v.  Tote,  8  Y.  ft  J.  486) ;  as 
it  also  is,  even  where  he  is  indebted  at  that 
date,  provided  he  be  not  also  then  embsur- 
rasse^  but  have  ample  (Sharf  v.  Soulby, 
1  Mac.  &  G.  364),  or  even  lees  than  ample 
(Holmee  v.  Penny,  8  K.  &  J.  90)  means  of 
then  clearing  off  his  indebtedness;  but 
the  maker's  ignorance  of  his  embarrass- 
ment will  not  make  the  gift  a  valid  one 
{Christy  v.  Courtenay,  18  Beav.  96),  the 
objective  fraud  and  not  the  subjective  inno- 
eence  being  the  criterion  looked  at  (Spirett 
V.  WiUows,  84  L.  J.  (Ch.)  865),  in  this 
country  at  the  least,  although  the  suHeetive 
innocence  is  regarded  in  America  {6inde*s 
Lessee  v.  Longtoorih,  11  Wfaeaton,  199). 
Any  contrivance  to  get  rid  of  the  creditors 
existing  at  the  date  of  the  gift,  otherwise 
than  by  a  hand  fide  payment  of  their  debts, 
e.g,y  a  eontriva&ce  to  substitute  fresh  ere- 
dnors  in  their  places,  paying  the  former 
with  the  moneys  of  the  latter,  will  not 
succeed  {Richardson  v.  SmaUwood,  Jac. 
552) ;  but  the  substituted  creditors  will  be 
allowed  to  stand  in  the  j^aces  of  the  former 
creditors  for  the  purpose  of  defeating  the 
gift  {Freeman  v.  Pope,  L.  R.  9  Eq.  206). 

(2.)  The  subjective  innocence  of  the 
person  to  whom  or  in  whose  favour  the 
fraudulent  gift  is  made  will  not  render  it 
good  {Partridge  v.  Sopp,  2  Amb.  596),  but 
will  save  him  from  bemg  placed  in  a  worse 
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position  {Twleton  v.  Lidddl,  17  Q.  B.  890) 
in  consequence  of  the  fraud  :  and  if  he  or 
any  person  for  him  should  have  given 
value,  the  gifl  will  be  valid  {Copes  v. 
MiddleUm,  2  Madd  410;  Holmes  v.  Penny, 
8  K.  &  J.  90),  as  it  will  also  be  in  favour 
of  a  purchaser  under  him  {Doe  v.  Martyn, 
1  B.  &  P.  332). 

(3.)  The  creditors  intended  by  the  sta- 
tute are  general  cre<iitors  {George  v.  Mil' 
banke^  9  Yes.  1 90),  not  mortgage  creditors 
{Stephens  v.  Olive,  2  Bro.  C.  0.  90),  unless 
as  to  the  unpaid  surplus  after  realising 
their  securities  {Harman  v.  Richards,  10 
H:ire,  81),  or  unless,  senible,  as  to  the  whole 
amount  of  the  debt  when  they  abandon 
their  securities  {Lister  v.  Turner,  5  Hare, 
281).  A  voluntary  creditor  may  sue 
{MarkwU  v.  MarktoeU,  84  Beav.  12),  pro- 
vided he  have  a  legal  debt  vested  in  him. 
{Sewell  V.  Moxey,  2  Sim.  (N.S.)  189). 

ir.  Under  the  27  Eliz.  c.  4  :— 

(1.)  The  statute  extending  onl^  to  lands, 
a  fraudulent  settlement  of  goods  is  not  void 
under  it  {Jones  v.  Crow^ier,  1  S.  &  S.  815). 
All  voluntary  conveyances  of  lands  are 
fraudulent  under  it,  not  as  being  voluntary 
merely,  but  as  being  conclusively  fraudu- 
lent {Doe  V.  Routledge,  2  Gowp.  705; 
Perry  Herriek  v.  Attwood,  2  De  O.  &  J. 
21).  If  the  subsequent  purchase  is  merely 
a  contrivance  to  get  ria  of  the  voluntary 
deed,  that  makes  no  difiference  under  the 
statute,  as  neither  does  mala  fides  in  the 
subsequent  purchasers  {Doe  v.  Manning,  9 
East,  59),  at  least  in  this  country,  although 
the  rule  is  otherwise  in  America,  (2  N. 
York  Bev.  Stat.  p.  134).  A  mortgagee  is 
a  purchaser  witnia  the  meaning  of  the 
statute  {Rand  v.  Cariwright,  1  Ch.  Ga.  59), 
but  a  judgment-creditor  is  not  {Beavan  v. 
Oxford  {Earl  of),  6  De  6.  M.  ft  G.  492).  And 
it  does  not  matter  that  the  voluntary  gift 
is  to  a  charity  being  private  {Hinton  v. 
Toye,  1  Atk.  465),  or,  semStle,  being  public, 
(43  Eliz.  0. 4 ;  Trye  v.  Corporation  of  Glour 
cester,  14  Beav.  173). 

(2.)  The  purchase-money,  as  such,  is  not 
liable  to  be  appropriated  by  tlie  volunteers 
in  specific  recompense  for  &e  avoidance  of 
the  gift  to  them  {Daking  v.  Whimper,  26 
Beav.  568),  but,  as  forming  part  of  the 
general  moneys  belonging  to  the  maker  of 
the  g^ft,  it  is  liable  to  recompense  them  in 
certain  ways,  at  any  rate  where  the  volun- 
tary conveyance  contains  a  covenant  for 
quiet  enjoyment  {Hales  v.  Cox,  1  N.  R. 
344;  DolTpkin  v.  Ayhoard,  L.  R.  4  H.  L. 
486).  Moreover,  the  voluntary  deed  is  only 
void  so  far  as  the  validity  of  the  subsequent 
purchase  or  mortgage  requires  {Rand  v. 
Cariwright,  1  Ch.  Ca.  59) ;  and  anything 
that  has  meanwhile  been  done  for  value  by 
the  donee  under  the  voluntary  deed  remains 
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good  (Sugden  8  Vendon  and  Purchasen, 
14th  ed.  pp.  719-720). 

(3.)  The  subsequent  purchase  which  is  to 
avoid  the  voluntary  deed  must  be  made  from 
the  vendor  personally  {Richards  v.  Lewis, 
20  L.  J.  (CF.)  177),  not  from  his  devisee 
(Doe  V.  Busham,  17  Q.  B.  724),  nor  from  his 
heir-at-law  {Lewis  v.  Bees.  8  K.  &  J. 
132). 

(G.)  Under  the  Bills  of  Sole  Act,  1878.— 
By  the  Act  41  &  42  Vict,  c  31,  every  biU 
of  sale  of  personal  chattels  made  on  or 
after  the  Ist  of  January,  1879,  whereby, 
whether  the  same  be  absolute  or  condi- 
tional, the  grantee  or  holder  thereof  shall 
have  power,  either  with  notice  or  without 
notice,  and  either  as  from,  or  at  any  future 
Ume  aher,  the  execution  of  the  bill  of  sale, 
to  seize  or  take  possession  of  any  property 
comprised  in  such  bill,  is  as  against  all 
assignees  or  trustees  in  bankruptcy,  general 
assignees,  and  execution  creditors  void  to 
all  intents  and  purposes  to  the  extent  of 
such  part  of  the  property  therein  comprised 
as  consists  of  persoual  diattels  being  m  the 
possession  or  apparent  possession  of  the 
maker  of  the  bill  of  sale  at  or  after  the  date 
of  the  bankruptcy,  general  assignment,  or 
execution  (as  the  case  may  be^  and  alfter 
seven  days  from  such  date,  unless  the  fol- 
lowing requisites  have  been  complied  with, 
namely, 

(1.)  The  bill  of  sale  (including  the  sche- 
dule thereto,  if  any),  or  a  true  copy  thereof, 
is  to  be  filed  with  tiie  Master  of  the  Court 
of  Queen's  Bench  within  seven  days  from 
the  execution  of  the  bill  of  sale ; 

(2.)  An  affidavit  (a)  of  the  tune  of 
making  the  bill  of  sale,  (&)of  the  residence 
and  occupation  of  the  maker  thereof,  and 
(e)  of  the  residence  and  occupation  of  the 
witnesses  attesting  tbe  bill,  is  at  the  same 
time  with  filing  the  bill  of  sale  {Orindell 
V.  Brendan^  6  G.  B.  (N.S.)  698),  and  within 
seven  davs  from  the  execution  thereof, 
to  be  filed  in  like  manner  as  the  biU  of  sale 
itself;  and  one  of  the  attesting  witnesses 
must  be  a  solicitor  of  the  Supreme  Ck>urt, 
and  the  attestation  clause  must  state  that 
the  effect  of  the  bill  was  explained  bv 
such  BoUoitor  to  the  grantor  of  the  bill 
before  execution  thereof. 

And  by  the  interpretation  clause  a  bill 
of  sale  means  or  includes  assignments  and 
all  otiier  assurances  of  personal  chattels; 
also,  licenses,  or  other  authorities,  to  take 
possession  of  personal  chattels,  as  security 
for  a  debt;  also,  attornment  clauses,  which 
are  mere  incidents  to  the  security  and  are 
no|  incident  to  any  demise  (bb,  4, 6).  More- 
over, the  phrase  **  personal  chattels  "  means 
or  includes  goods,  fomiture,  and  fixtures, 
meaning  tenant's  fixtures,  as  distingmshed 
in  the  Act. 
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Moreover,  every  such  bill  of  sale  as 
aforesaid  must  be  re-registered  every  five 
years ;  such  re-registration  being  made  by 
the  Master  upon  the  applicant  filing  an 
affidavit  in  the  Master's  office  in  the  form 
given  in  Schedule  A  of  the  Act. 

Under  this  Act  (as  was  decided  under 
the  former  Bills  of  Sale  Act,  1854,  and  the 
Act  of  1866  amemliug  same),  a  bill  of  sale 
which  would  be  void  in  itself  is  not  made 
valid  by  registration  {Be  Daniel,  Ex  parte 
Ashby,  25  L.  T.  188).  But  assuming  that 
the  bill  of  sale  is  good  in  itself,  then  the 
assignee  has  seven  days  during  which  he 
may  neglect  registration  (Banbury  v.  WhUe, 
2  M.  &  G.  300) ;  and  if  he  takes  possession 
during  these  seven  days  he  obtains  a 
valid  possession  which  fuspenses  with  the 
necessity  for  registration  altogether  {Mar- 
pies  V.  HarOey,  30  L.  J.  (Q.B.)  92).  The 
seven  days  are  reckoned  exclusively  of  the 
day  of  the  execution  of  the  bill  of  sale 
{WiUiatns  v.  Burgess,  12  Ad.  &  £.  635) ; 
and  in  case  the  last  of  the  seven  days  falls 
on  a  Sunday  or  other  dies  non  juridious,  the 
next  following  day  is  added  to  the  seven 
(s.  22  Act  1878). 

If  the  first  registration  is  informal  and 
is  invalid,  the  bill  of  sale  may  be  taken  off 
the  file  and  then  put  on  again,  and  a  proper 
registration  of  it  made,  provided  the  fir»t 
seven  days  have  not  elapsed  (In  re  Wright, 
27  L.  T.  192 ;  41  &  42  Vict.  c.  81,  s.  9). 

An  unregistered  bill  of  sale,  being  good 
in  itself,  is  of  course  good  a^inst  the 
maker  of  it ;  it  is  also  good  agamst  a  sub- 
sequent registered  bill  of  sale  {Maugham  v. 
Sharpe,  17  G.  B.  (N.S.)  443).  Where  suc- 
cessive bills  of  sale  are  given  within  every 
successive  period  of  seven  days,  there,  if  a 
fraud  is  in&rable,  the  attempt  to  evade  the 
statute  faUs  {Ex  parte  FoxUy^  Be  Nurse, 
L.  B.  8  Gh.  515):  but  if  no  fraud  is  infer- 
able, the  evadon  succeeds  {Ex  parte  Harris^ 
Be  PuUing,  L.  B.  8  Gh.  48),  unless  it  is 
made  void  by  the  9th  section  of  the  Act  of 
1878. 

Mere  registration  would  not  make  a  bill 
of  sale  valid  in  the  case  of  the  subsequent 
bankruptcy  of  the  maker,  unless  possession 
was  taken  before  the  act  of  bankruptcy  on 
which  the  adjudication  was  founded  (Ba<fger 
V.  Shaw,  29  L.  J.  (Q.B.)  78 ;  Stansfieldy. 
Cubittf  27  L.  J.  (Gh.)  266) ;  and  conversely, 
the  neglect  of  registration  in  such  a  case 
would  make  the  biU  invalid,  although 
otherwise  it  would  have  been  good  {AshUm 
V.  Blaekshaw^  L.  B.  9  Eq.  510) ;  but  now 
under  the  20th  section  of  the  Act  of  1878 
registiation  without  posseadon  taken  will 
suffice  to  support  the  bill  {In  re  Oibson, 
ExparU  BoUard,  8  Gh.  Div.  280). 

Tne  Bills  of  Sale  Act  expressly  exempts 
marriage  settlements  from  its  provisions  ; 
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but  this  exemption  extenda  only  to  ante- 
nuptial and  not  also  to  poBt-nnptiiJ  settle- 
ments {AihUm  ▼.  EUukAaw^  wnpra). 

In  the  case  of  a  mortgage  of  kmd  or  a 
messuage  with  the  fixtores,  the  Goorts  used 
to  take  this  distinction — 

(a.)  That  if  the  fixtures  passed  with  the 
land  or  measnage  under  the  words  of  grant 
(in  t)ie  case  of  freeholds,  Mather  v.  Frater, 
2  K.  &  J.  586),  or  of  demise  or  aaaignment 
(in  the  case  of  leaaeholda,  Boyd  y.  Shor- 
rock,  L.  R.  5  Eq.  72),  then  the  mortgage 
deed»  being  only  secondarily  and  not  pri- 
marily a  bul  of  sale,  required  no  registra- 
tion, even  as  to  the  flxtores  (being  tenant's 
fixtures)  comprised  therein ; 

And  now,  under  the  Act  of  1878,  s.  7,  no 
fixtures  are  to  be  deemed  to  be  separately 
assigned,  by  reason  only  tliat  they  are  as- 
signed by  separate  woras,  or  that  there  is 
a  power  to  sell  them  separately  from  the 
land :  but  trade-madiinery  (which  la  de- 
clared to  be  personal  chattels)  dues  not  in- 
clude the  fixed  motive  power,  or  fixed  power 
machinery,  or  steam,  gas,  or  water  pipes 
(8.  5). 

But  (b.)  That  if  the  fixtures  did  not  pass 
with  the  land  or  messuage  under  the  words 
of  grant  (in  the  case  of  freeholds)  or  of  de- 
mise or  assignment  (in  the  case  of  lease- 
holds), then  the  mor^ge  deed,  being  pri- 
marily and  not  secondanly  merely  a  bill  of 
sale  as  to  the  fixtures  (being  tenant's  fix- 
tures) comprised  therein,  required  registra- 
tion as  to  such  fixtures  {peghie  y.  Fen- 
wick,  19  W.  B.  402;  Hawtrey  y.  BtUUn, 
21  W.  B.  638;  L.  B.  8  Q.  B.  290);  and  so 
also  if  there  was  a  power  to  sell  the  fixtures 
separately  (Ex  parte  Dagluh,  In  re  Wilde, 
L.  B.  8  (3h.  App.  1072;  ExparU  Barclay, 
Be  Joyce,  L.  B.  9  Gh.  App.  576). 

(D.)  Under  the  Bankruptcy  Act,  1869, 
— By  s.  6  of  this  Act,  a  fraudulent  oonvey- 
anee,  gift,  delivery,  or  transfer  by  a  debtor 
of  his  property,  or  of  any  part  thereof,  is 
made  an  act  of  oankruptcy,  upon  which  he 
may  be  adjudicated  a  bankrupt  within  six 
months  thereafter.  By  s.  15  of  the  Act. 
all  goods  and  chattels  being  at  the  date  of 
such  act  of  bankruptcy  in  the  possesBion, 
order,  or  disposition  of  the  bankrupt,  being 
a  trader,  by  the  consent  and  permission  of 
the  true  owner,  of  whioh  goods  and  chat- 
tels the  bankrupt  is  reputed  owner,  or  has 
acted  as  owuer  thereof  vest  in  the  trustee 
in  bankruptcy  upon  the  adjudication  in 
bankruptcy.  By  &  87  of  the  Act,  the  pro- 
ceeds of  the  goods  of  a  trader  which  have 
been  taken  in  execution  in  respect  of  a 
judgment,  for  a  sum  exceeding  £50  and 
sold,  are  to  be  retained  in  the  handa  of  the 
selling  sheriff  or  bailiff  for  a  period  of 
fourt^n  days,  and  upon  notice  within 
these  days  of  a  bankniptcy  petition  having 
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been  presented  against  such  trader  are  to 
veat  (leaa  the  ahenff'a  or  baUifTs  expenses) 
in  the  trustee  in  the  bankruptcy.  By  s.  91 
of  the  Act,  ante-nuptial  settlements  xe* 
main  as  under  the  Gommon  Law,  and  post- 
nuptial settlements  of  property  coming  to 
the  wife,  or  to  her  husband  (being  a  trader) 
in  her  right  during  the  ooyertuxe,  are 
expressly  exemptea  from  the  operation 
of  the  Act,  but  all  other  post-nuptial 
settlements  being  voluntary,  made  by 
traders  on  their  wives  and  families  are 
jpHmA  fade  fiaudulent  in  the  case  of  a 
subsequent  bankruptcy,  subject  to  this 
distinction,  yiz.: — 

(1.)  If  the  settlement  is  made  within 
two  years  of  the  bankruptcy,  it  is  ipeo 
facU)  fraudulent  and  invalid ; 

(2.)  If  the  settlement  is  made  within  ten 
years,  but  outside  of  two  years,  of  the 
oankruptcy,  it  is  orimd  fwoU  fraudulent 
and  is  invalid,  until  proof  of  the  absence  of 
fraud  is  adduced ;  and  apparently 

(3.)  If  the  settlement  is  maae  outside 
of  ten  years  of  the  bankruptoy,  it  is  left 
to  the  (Common  Law,  and  the  iprimA  faoie 
presumption  of  fraud  is  excluded. 

Also,  by  s.  92  of  the  Act,  any  convey- 
ance or  charge  made  within  three  months 
of  his  bankruptoy  by  a  debtor  unable  to 
pay  his  debts  with  the  intent  to  favour 
a  particular  creditor,  is  a  fraudulent  pre- 
ference and  vdd. 

But  subject  to  the  aforesaid  provisionB, 
the  95th  section  of  the  Act  enacto,  that  the 
following  transactiona  being  in  good  faith 
and  for  value  ahall  be  yalid  notwithstand- 
ing any  prior  aot  of  bankruptcy,  vis. — 

(1.)  Any  contract  reffarding,  or  conyejr- 
anoe  of,  property  made  oy  the  bankrupt  in 
good  faitn  and  for  value  befhra  the  diUe  of 
the  order  of  adjudication,  with  or  to  a 
person  not  having  notice  of  any  act  of 
tiankruptoy ; 

(2.)  Any  execution  executed  in  good 
faith  a^inst  the  debtor  s  land  by  seizure, 
or  against  the  debtor^s  goods  by  seisure 
and  sale,  before  tiie  date  of  the  order  of 
adjudication,  on  behalf  of  a  creditor  not 
having  notice  (in  the  case  of  lands)  before 
the  seizure  and  (in  the  case  of  goods)  before 
the  seizure  and  sale  of  any  prior  act  of 
bankruptcy  {Ex  parte  ViOan,  In  re 
Bogere,  L.  R  9  Gh.  App.  i82). 

TEAUDVLBHT  FSBFSRSVCE :  See 

title  FiiAUDULXNT  GomrETiJioxB  (Dj  Under 
Bankruptcy  Act,  1869. 

VSAUDVLBHT  TBITBTEES.  Are  of 
course  liable  civilly  to  their  cetMe  gne 
truUent  to  replace  and  make  good  the  tnist 
estate  they  have  misappropriated,  together 
with  interest  thereon  at  5  per  cent  per 
annum,  or  (in  lieu  of  interest)  the  prcmts 
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which  they  have  made  from  the  miaappro- 
portatioiL  And  ander  the  stat.  24  &  25 
Vict.  Q.  96,  8.  80,  they  are  also  liable  to 
a  ortminal  pro8ecution,and  upon  onnviotion 
to  be  punisned  either  with  penal  servitude 
for  not  more  than  seven  nor  leas  than  five 
years  or  with  imprisonment  not  exceeding 
two  years  with  or  without  hard  luboor  and 
Bolitarv  oonfinement  But  the  indictment 
must  have  the  preyious  sanction  of  the 
Attomey-Gteneral  or  Solicitor-Gh^neral, — 
but  the  plaintiff  in  the  civil  action  may 
receive  the  direction  of  the  civil  judge  to 
prosecute,  and  that  would  suffice. 

TBAUB  DAH8  LOOXTX  OOSTBACTUI. 
A  misrepiesentation  or  concealment  of 
some  fact  that  is  materiHl  to  the  contract, 
and  had  the  truth  regarding  which  been 
known  the  contract  would  not  have  been 
made  as  made,  is  called  a  fraud  daiM  locum 
coftdracUti,  i.e.,  a  fraud  occasioning  the 
contract,  or  giving  place  or  oocusiou  ibr 
the  oontract 

TRAXre  EST  CSLABE  FXAUIIBX:  See 
title  Dolus  oirouttu  non  puboatcb. 

nSB  0HAPBL8 :  See  title  GHiJVLB. 

7BSE  FISEKBT:  See  title  Fishkbt. 

VBEE  XnrSBB.  Under  the  stat.  1  ft  2 
Vict.  o.  48,  relating  to  the  mines  in  the 
Forest  of  Dean  and  Hundred  of  8t.  Bria- 
▼el's,  all  male  persons  being  hundredors 
of  the  age  of  twenty-one  years  and  who 
have  worked  a  year  and  a  day  in  any  coal 
or  iron  mine  or  stone-quarry  within  the 
hundred  are  declared  free  miners  and  en- 
titled to  a  gale  accordingly  in  their  due 
order. 

See  tiUe  Galb. 

GOODS :  See  title 


Visit  and  Sbabch. 

VBEE  800AOE.  Was  the  commonest 
form  of  frcdiold  tenure,  and  ufter  12  Oar.  2, 
aboUiilied  knight  s  tenure,  it  became  iilmost 
the  exclusive  tenure  of  lands. 

See  titles  Fbudal  Stbtbm;   Sooagx; 

VnJJEIN  SOOAOB. 


A  name  by  which  the 
dower  of  widows  is  known  in  the  case 
of  oopyhold  lands.  It  is  wholly  depend- 
ent on  custom,  and  is  subject  to  many 
varying  customs,  but  exteods  usually  to 
one-third  of  the  lands  of  which  her  hus- 
band at  his  death  was  poeaeased.  It  is  not 
affected  by  the  Dower  Act  (3  &  4  Will  4, 
c.  105). 

See  title  Dowbb. 

VBSSD<»I  FBOX  ABBB8T:  See  tittes 
Abbbot,  Fbbedoii  iBOif;  Fbiyilegb  ov 
Pabliambnt. 


FSEEDOX  OF  SPEECH.  Is  a  privilege 
inhereut  in  the  constitution  of  Parliament. 
It  was  violated  in  Haxey'e  Que  (20  Ric.  2), 
but  the  judgment  against  him  was  after- 
warda  annulled,  and  the  privilege  fully  de- 
clared. The  privilege  was  vindicated  in 
Sirodtfe  Caee  (4  Hen.  8),  and  the  atat. 
4  Hen.  8,  c.  8,  recogniaed  it  aa  general,  and 
that  statute  was  re-afflrmed  in  the  Bill  of 
Bights. 

See  titles  Bill  of  Rights  ;  Pbivilbgb 
OF  Pabliambnt. 

VSEEHOIi]).  A  freehold  is  the  holdiuff 
of  a  freeman ;  and  as  no  freeman  could 
originally  receive  more,  or  would  origi- 
nally accept  less,  thnn  an  estate  for  his  own 
life,  therefore  the  original  freehold  was  a 
life  estate.  And  although,  at  the  present 
day,  as  indeed  from  a  very  early  period, 
frc^old  estates  of  larger  quantity  than  for 
life  are  numerous  enough,  yet  the  original 

anality  of  the  freehold  is  still  expreaaed  in 
le  customary  definition  of  that  term  which 
ia,  aa  commonly  expreaaed,  the  following : 
— An  estate  of  freehold  is  any  estate  of 
uncertain  duration  which  may  possibly 
Inst  for  the  life  of  the  tenant  at  the  leabt 
Whence  an  estate  sranted  to  a  widow 
during  her  widowhood  is  an  estate  of  free- 
hold. 

FSEIOHT.  This  is  the  reward  which  is 
payable  for  the  carriage  of  goods  by  sea. 
whether  in  a  chartered  or  in  a  general 
ship;  the  usual  time  for* payment  being 
upon  completion  of  the  voyage,  although 
(in  oharterparties  more  especially)  the  pay- 
ment may  be  otherwise  agreed ;  e.^.,  it 
may  be  specially  agreed  that  freight  shall 
be  paid  in  advanee ;  and  when  this  is  so, 
the  amount  paid  cannot  be  recovered  back, 
even  if  the  voyage  faihi,  unless  there  is  a 
distinct  agreement  to  that  effect. 

Where  the  freight  has  not  been  paid  in 
advance,  but,  the  goods  having  been  duly 
laden  on  board,  the  ship  has  broken 
ground,  *.«.,  has  fairly  started  on  the  voy- 
age, then,  although  the  voyage  should 
afterwards  fail,  the  freight  is  nevertheless 
due  bv  Maritime  Law ;  but,  in  such  a  case, 
the  shipowner  acquires  by  English  Law 
only  a  right  of  action  against  the  freighter, 
i.e ,  shipper,  for  the  damage  consequential 
on  his  oreach  of  contract,  and  not  for 
freight  properly  so  called  (Our2«ng  v.  Young, 
1  B.  &  P.  (>36).  In  some  cases,  however, 
of  a  failure  of  the  vovage,  freight  may  be 
recoverable  yro  rata  hinerie  (Kay's  Law  of 
Shipmasters,  pp.  309-313).  Tiie  Oourt  of 
Admiralty  possesses  an  equitable  jurisdic- 
tion over  questions  of  freight. 

Beeovery  of  Freight, — No  one  can  be 
liable  to  pay  freight  unless  under  an  ex- 
press or  implied  contract  for  its  piiymeut 
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MoreoTer,  several  such  contracts  may  exist 
simultaneously  binding  different  persons 
to  pay  the  same  freight.  For  instance,  the 
shipper  is  liable  on  his  express  contract  by 
chaiierparty,  or  on  the  implied  one  arising 
from  the  shipment,  ana  this  notwith- 
standing the  Dill  of  lading  should  state 
that  the  freight  is  to  be  paid  by  the  con- 
signee or  his  assigns;  and  at  the  same 
time  the  consignee  or  any  assign  of  his 
receiving  tiie  goods  under  the  bill  of 
lading  is  liable  also.  But  payment  of 
freight  by  one  discharges  all ;  and  where 
cash  has  oeen  offered  by  the  consignee,  but 
the  master  has  elected  to  take  from  him  a 
bill  of  exchange  in  payment,  and  the  bill 
of  exchange  is  afterwards  dishonoured,  the 
remedy  against  the  shipper  or  consignor 
is  gone  (Tapley  v.  Marteiis,  8  T.  R.  451). 

Shipowner*  t  Lien  for  Freight. — The  ship- 
owner has,  independently  of  contract,  a 
lion  on  the  goods  actually  carried  for  the 
freight  due  in  respect  of  them,  and  also 
for  any  sum  which  by  the  charterparty  is 
to  be  paid  for  the  hire  of  the  ship ;  but  his 
lien  does  not,  In  the  absence  of  express 
stipulation  to  that  effect,  extend  to  claims 
for  dead  freight,  demurrage,  wharfage,  or 
port  charges.     But  the  shipowner  may 
deprive  himself  of  his  lien  by  the  terms 
of  his  contract  with  the  shipper;  e.g.,  if 
the  freight  is  not  to  become  payable  until 
after  the  goods  are  to  be  delivered  (Luca9 
▼.  Nockelh,  4  Bing.  729).    Moreover,  pos- 
session is  necessary  to  a  lien.    If,  there- 
fore, the  shipowner  absolutely  demises  the 
ship  to  the  charterer,  and  thus  parts  with 
the  possession  of  her  and  her  cargo,  he  haa 
no  lien  for  her  earnings ;  but  the  Courts 
endeavour  to  prevent  such  an  effect,  even 
where  the  terms  of  the  demise  are  absolute, 
provided  they  can  find  any  expression  of  a 
contrary   intention   in   the  charterparty. 
Where,  as  is  now  common,  a  ship  is  char- 
tered at  a  lump  sum,  and  it  is  intended  to 
be  put  up  by  the  charterers  as  a  general 
ship,  and  the  charterparty  provides  that 
the  master  shall  sigpi  bills  of  lading  at  such 
rates  of  freight  as   the   charterers  may 
direct,  without  prejudice  to  the  charter,  the 
shipowner's  lien  remains  against  the  char- 
terers for  the  charter-freight,  and  against 
the  owners  of  the  bills  of  lading  for  the 
bill  of  lading  freight,  but,  in  the  case  of 
the  latter,  only  to  the  extent  of  the  freight 
tiiey  have  contracted  to  pay,  although  it 
mav  be  less  than  the  charter-freight 

And  see  the  Merchant  Shipping  Act 
Amendment  Act,  1862  (25  &  26  Vict  o.  63), 
■s.  67-78,  and  Kay*s  Law  of  Shipmasters. 

FBESH  DISSEISnr.  Such  a  disseisin  as 
a  man  himself  might  seek  to  defeat,  that 
is,  by  his  own  power,  without  the  help  of 
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the  king,  or  Jpdg[e8,  or  other  foreign  aid ; 
as  where  a  aisseisin  had  not  taken  place 
above  fifteen  days  or  other  short  period 
(Britton,  cc.  43,  55). 

7ES8H  FOBCS.  A  force  which  had 
been  recently  committed  in  any  city  or 
borough,  as  by  disseisin,  abatement,  in- 
trusion, or  deforcement  of  any  lanHs  or 
tenements  within  such  city  or  borough; 
and  before  the  action  of  ejectment  was  in- 
troduced the  party  who  had  a  right  to  the 
land  might,  by  the  usage  of  the  said  city 
or  boroiigli,  bring  his  assize  or  bill  of  fresh 
force  witLQin  forty  days  after  the  force  had 
been  committed  for  the  purpose  of  reco- 
vering his  lands  (Fitz.  Nat.  Brev. ;  Let 
Termes  de  la  Ley). 

7BSSH  SUIT.  When  a  party  robbed 
diligently  and  immediately  followed  and 
apprehended  the  thief,  or  convicted  him 
afterwards,  or  procured  evidence  to  convict 
him,  this  following  up  of  the  thief  was 
termed  making  fresh  suit,  and  the  person 
so  robbed  should  in  such  a  case  have  resti- 
tution of  his  goods.  Fresh  suit  was  idso 
when  the  lord  came  to  distrain  for  rent  or 
service,  and  the  owner  of  the  beasts  rescued 
them  or  made  retcous,  and  drove  them  into 
another  man's  ground  not  holden  of  the 
lord,  and  the  lord  followed  and  took  them 
there  (2  Hawk.  P.  G.  c.  23 ;  Les  Terme$  de 
la  Ley). 

FBISHDLT  80CIETIB8.  The  law  as  to 
these  societies  was  consolidated  by  the  stat. 
13  &  14  Vict,  c  115,  and  further  consoli- 
dated by  the  stat.  18  &  19  Yict.  c  63,  and 
still  more  recently  by  the  stat  38  &  89 
Yict  0.  60.  The  members  of  such  a  so- 
ciety being  duly  registered  are  not  liable 
to  be  sued  individually  for  the  debts  of  the 
society  {Burton  v.  TannaAtZZ,  5  £1.  ft  Bl. 
797);  the  only  persons  liable  to  be  sued 
are  the  olBcers  of  the  society.  All  dis- 
putes within  the  society,  t.e.,  between  any 
member  and  the  treasurer  or  other  officer 
of  the  society,  are  to  be  decided  in  the 
manner  directed  b^  the  rules  of  the  society, 
and  such  decision  is  to  be  binding  and  with- 
out appeal;  nevertheless  (subject  to  the 
rules  of  the  society),  the  matter  may  by 
consent  be  referred  to  the  Registrar  (or 
Assistant  Registrar)  of  Friendly  Societies, 
or  to  justices,  or  to  the  Gountv  Court  judge 
(ss.  22  &  23  of  Act  of  38  ft  39  Vict.  o.  60). 
By  the  stats.  38  ft  39  Yict.  c.  60,  s.  25,  and 
39  ft  40  Yict  c.  32,  s.  11,  provision  has  been 
made  for  the  winding-up  and  dissolution  of 
such  societies,  which  may  be  (roughly 
speaking)  by  consent  of  five-sixths  of  the 
members,  or  by  award  of  the  chief  re- 
gistrar. 

See  title  Ikdubtbial  and  Provident 
Societies. 
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VBITH-BOBE.   The  Anglo-Saxon  equi- 
valent for  fhtnk  pledge.  . 
See  title  Fiunk  Plkdgs. 

niVOLOirS  PLBAB.  These  are  pleas 
which  are  clearly  insufficient  npon  the  face 
of  them,  and  are  generally  (when  at  all) 
put  in  for  purpoees  of  delay,  or  to  embarrass 
the  plaintiff.  Under  the  C.  L.  P.  Act,  1852, 
they  may,  on  motion,  be  ordered  to  be  a^ 
once  stmok  out,  teeus,  if  the  plea  is  not 
manifestly  fiiyolous  on  the  &oe  of  it  (see 
Day's  Practice,  p.  88)  ;  and  the  rule  is  the 
same  under  the  Judicature  Acts,  1873-75 
(Order  xxYfi.,  1). 

TUQinWB  GOODS.  The  goods  of  a 
felon  who  took  flight,  and  which,  after  the 
flight,  were  lawfully  found,  belonged  to 
the  king  or  to  the  lord  of  the  manor. 
5  Bep.  10  q. 

TUHDSD  AVD  UHfUHDED  DBBT. 

That  portion  of  the  public  debt  which  is 
in  the  state  of  consols,  and  therefore  only 
redeemable  at  the  option  of  the  Gh)yem- 
raent  is  called  the  funded  debt :  and  that 
other  (and  much  smaller)  portion  of  the 
public  debt  which  is  in  the  form  of  Ex- 
chequer Bills,  &o,j  and  therefore  redeem- 
able at  a  spedfled  period,  is  caUed  the 
unfunded  debt 

See  title  National  Dbbt. 

TVKDS  :  See  titles  Funded  and  Un- 
fundbdDbbt  ;  National  Debt. 

FTTVBB  ni  OOUBT:  See  title  Suitob's 
Fund  in  Ohanobrt. 

irmOIBLBS.  Any  moveable  goods 
which  may  be  estimated  by  weight,  num- 
ber, or  measure ;  hence  jewels,  paintings, 
statues,  and  works  of  art  in  geneml  are  not 
considered  as  fungibles,  but,  on  the  con- 
trary, as  nan  fungibUes,  because  their  value 
cannot  be  measured  by  any  common  stand- 
ard; whereas  res  funaibilee  are  money, 
barley,  oil,  and  such-like,  which  can  be 
repaid  in  kind. 

nrBIOITB  EIDIHG.  Under  the  High- 
way Act,  1835  (5  &  6  Will.  4,  c  50X  s.  78, 
is  an  offence  for  which  the  offender  may  be 
summarily  convicted  before  justices,  and 
may  be  fined  not  exceeding  £10  (if  the 
owner)  or  £5  (if  not  the  owner).  The 
offence  is  one  because  (and  only  when)  it 
endangers  the  public  safety  (TFtUianw  v. 
Evan$y  1  Exch.  Div.  277). 

FUAMITUBB.  Aa  opposed  to  fixtures, 
consists  of  Uie  purely  moveable  articles 
in  a  house,  whicn  are  not  oompletory  to 
any  portion  of  the  bouse,  or  to  any  fixture 
annexed  or  belonging  thereto.  For  ex- 
ample, chairs  are  furniture;  but  window 
blinds  are  fixtures. 
See  title  Fixtobvs. 


FUBTHXB  OOVBIDBSATIOir.  Where 
upon  a  first  hearing  or  trial,  accounts  and 
inquiries  are  directed,  then  it  is  necessary 
to  reserve  the  further  consideration  of  the 
action  to  await  the  result  of  liie  accounts 
and  inquiries ;  and  when  those  are  certi- 
fied, the  action  comes  on  again  upon  the 
certificate  for  ftirther  trial,  i.d.,  further 
consideration. 

FUBTHXB  DEFBVOB.  As  a  general 
rule,  the  state  of  matters  existing  at  the 
oonmiencement  of  the  action  (t.e.,  at  date 
of  writ  issued),  is  the  only  state  of  matters 
that  is  reoognuied.  But  under  the  old 
practice  pleadings  puis  darrein  eoniifntanee 
were  introduced,  and  under  the  new  prac- 
tice defences  of  the  like  character  are 
permitted,  that  is  to  say : — 

(a.)  A  defendant  may  plead  to  a  state- 
ment of  claim  a  matter  of  defence  thereto 
which  has  arisen  subsequently  to  writ 
issued,  introducing  such  new  matter  into 
his  defence  (if  not  already  deliveredX  or 
into  a  further  defence  (if  the  first  defence 
has  been  already  delivered). 

(b.)  A  plaintiff  (or,  seaibie,  any  other 
party  defendant  to  a  counterclaim),  may 
plead  to  any  counterclaim  (or  set-off)  a 
matter  of  defence  thereto  which  has  arisen 
subsequently  to  counterclaim  delivered, 
introducing  such  new  matter  into  his  reply 
(if  not  already  delivered),  or  into  a  further 
reply  (if  the  first  reply  has  been  already 
delivered). 

But  a  further  defence  or  further  reply  (as 
the  case  may  be)  cannot  be  put  in,  except- 
ing within  eight  days  after  the  matter  has 
arisen,  and  by  leave  of  the  Oourt  or  a 
judge  (Order  xx.,  1,  2). 

See  titles  (Confession  ot  Divknoe; 
Puis  Dabbein  Continuanob. 

FUBTHSB  XAnHTBHAllCS  OF  AC- 
TIOH,  PLEA  TO.  A  plea  grounded  upon 
some  fact  or  facts  which  had  arisen  since 
the  commencement  of  the  suit,  and  which 
tlie  defendant  put  forward  for  the  purpose 
of  shewing  that  the  plaintiff  should  not 
further  maintain  his  action.  It  was  called 
a  plea  to  the  further  maintenance  of  the 
suit,  because  it  did  not,  like  an  ordinary 
plea  in  bar,  profess  to  shew  that  the  plain- 
tiff had  no  gpround  of  action  when  he  oom- 
meqced  the  suit,  but  simply  shewed  that  he 
had  no  right  to  maintain  it  further.  A  plea 
of  payment  of  money  into  oourt  in  satis- 
faction of  the  plaintiffs  claim  is  in  the 
nature  of  a  plea  to  the  further  maintenance 
of  the  suit,  such  a  plea  admitting  that  the 
plaintiff  had  a  good  cause  of  action,  but 
shewing  that  he  ought  not  further  to  main- 
tain it,  upon  the  ground  thot  the  money  so 
paid  in  by  the  defendant  is  sufiicient  to 
satisfy  all  damages  which  the  plaintiff  has 
sustained  (see  8tep.  PI.  72, 4th  ed.>  Under 
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VUBTHSB    HAIHTBVAVOB    07   AC- 
TIO V,  FLBA  TO-  continued, 
the  present  piaotlce  proviBion  is  made  for 
pleas  of  this  sort. 

See  titles  Fubthbb  Defencb;    Pum 
Dabbecn  Ck>MTiNUAiraB. 

7UBTEEB  BSPLT :  See  title  Fubthib 
Dbfbkce. 

yUKTUK.  In  Boman  Law  was  any 
fraudulent  dealing  with  or  user  of  another 
person  s  property  without  the  consent  of 
the  latter,  eg.,  hiring  a  hack  for  a  ride  and 
and  then  hunting  it  was  a  theft  or  furtum. 
Besides  larceny  and  embezzlement,  it  in- 
oludtd  tierefore  almost  all  indictable 
frauds,  and  some  merely  civil  delinquencies. 
The  oflfence  was  prosecutable  either  civilly 
or  orimimdly. 

PYBD.      Was  the  nat'onal  militia  in 
Anglo-Saxon  times,  service  in  which  was 
included  in  the  trinoda  neeetiitas. 
See  titles  Aemt  ;  AssizB  of  Abus. 


OAOE :  See  title  Nahtubimknt. 

QAIK:  S««  titles  Intebest  of  Moott; 
Pboftt  ahdLoss;  Pbofctb  OB  Damages  ; 
Pboftts  OB  Intebest. 

GALE.  In  the  Forest  of  Dean  and 
Hundred  of  St.  Briavel's  the  Crown  may 
grant  to  any  free  miner  a  lease  or  gale  of 
portion  of  the  minerals;  and  such  gale 
when  once  effectively  granted  is  the  pro- 
perty of  the  galee  ana  his  assigns. 
See  title  Fbee  Minebs. 

OAXE.  Are  certain  animals  ferm 
natura  in  which  the  law  has  recogni^  a 
species 'of  qualified  property  even  whUe 
the  animals  remain  wild  and  uncaught  or 
nnkilled  or  unreclaimed.  These  animals 
are  haros,  pheasants,  partridges,  grouse, 
heath  or  moor  game,  black  game,  and 
bustards  (1  &  2  WiU.  4,  c.  82).  Where 
game  is  both  started  and  killed  on  the 
Und  of  A.,  even  although  by  a  stranger,  it 
is  A.'s  property  (Bladee  v.  Higgs,  12  0.  B. 
(N.S.)  SOlVaud  18  0.  B.  (N.B.^  844); 
similarly,  game  started  by  A.  on  his  own 
property  and  filled  by  A.  on  B.'s  property. 
But  at  the  Common  Law  game  started  by 
a  stranger  on  A.*8  property  and  killed  on 
B.'s  property  vested  in  the  stranger,  al- 
though he  was  a  double  trespasser  (  Church- 
Vford  v.  Study,  14  Bast,  249)  ;  but  the  stat. 
1  &  2  Will.  4,  o.  32,  has  deprived  the 
stranger  in  such  a  case  of  all  property 
in  the  game  killed.  The  landowner  when 
ieabing  lands  must  reserve  the  game; 
otherwise  it  will  vest  in  the  occupying 


GAXB — continued. 
tenant  (1  ft  2  WiU.  4,  c  82 ;  Indermanr's 
Com.  Law,  269,  270). 

See    titles    Chase;    Deeb;    Pabk; 
Shootings;  Warbem. 

GAHIHG :  See  title  Waqebino. 

GAOL-BELIYXBT.  Besides  the  com- 
mission of  oyer  and  terminer  given  to  the 
judges,  &c.,  on  circuit,  there  is  a  commis- 
sion of  eaol  delivery  whereby  the  gaols 
may  be  cleared  of  every  prisoner  awaiting 
his  trial,  whether  or  not  the  indictment  has 
been  found  by  the  grand  jury  at  that  assize 
(Harris*  Crim.  Law,  291). 

See  titles  Cikouitb;  Coubtb  of  Justice  ; 
JusTic'EB  or  OvEB  AKD  Tebmuveb. 

GAOLS.  Are  of  many  varieties,  e.g., 
County  Gaols,  Borough  Gaols,  Militiuy 
Gaols.  Naval  Gaols,  Gaols  in  the  nature 
of  Reformatories.  Until  the  Prisons  Act, 
1877  (40  &  41  Vict.  c.  21),  the  county  and 
borough  gaols  respectively  were  maintained 
out  of  the  county  and  borough  rates  respec- 
tively, but  under  that  Act  they  are  main- 
tained out  of  the  public  funds. 
See  title  Pbisoes. 

GASAHnS.  In  French  Law  corre- 
sponds to  warranty  or  covenants  for  title  in 
£n;:lish  Law.  In  tbe  case  of  a  sale  this  gua- 
rautie  extends  to  two  thinp — (I.)  Peaceful 
possession  of  the  thing  sold :  and  (2.)  Ab- 
sence of  undisclosed  defects  (di/auU 
•  caches). 

See  titles  Guabantse  ;  Quiet  Enjot- 
iiENT,  Covenant  fob  ;  Wabbanty. 

GABHIBHEE  OBBSB.  The  applicant 
for  this  order  applies  in  the  first  instance 
ex  parte  upon  summons  or  motion  supported 
witn  an  affidavit  by  himself  or  his  solicitor 
(Order  xlv.,  2),  and  obtains  a  garnishee 
order  nim, — ^being  an  order  charging,  to 
the  extent  (at  least)  of  the  judgment  debt, 
all  moneys  belonging  to  the  debtor  in  the 
hands  of  the  garnishee  and  all  debts  owing 
from  the  garnishee  to  the  debtor.  The 
effect  of  the  garnishee  oider  nist  is  (like 
that  of  a  charging  order  ni$i)  to  bin<i,  as 
fiom  the  date  of  service  of  the  order,  all 
debts  owing  from  the  garnishee  to  the 
judgment  debtor  (Order  xlv.,  8).  The  gar- 
nishee order  niti  may  be  made  absolute  in 
the  following  manner : — 

(1.)  K  the  garnishee  do  not  appear  to 
the  order  requiring  him  to  appear  to  show 
cause  against  the  order  ftm,  then  that  order 
is  made  absolute  at  once  TOrder  xlv.,  4) ; 

(2.)  If  the  garnishee  ao  appear  to  such 
order  requiring  his  appearance,  and  hond 
fide  disputes  the  fact  of  any  moneys  be- 
longing to  the  judgment  debtor  beine  in 
his  hands,  or  any  debts  being  due  from  tiim 
(the  garnishee)  to  the  judgment  debtor 
(Order  xlv.,  5),  or  alleges  some  third  person 
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to  be  owner  of,  or  (o  baye  Kme  lien  on« 
each  moneys  or  debts  (Order  xlt.,  6),  then 
M  against  such  tliud  person  not  appesring 
(when  duly  notified  so  to  do),  and  also  as 
against  such  third  person  duly  appearing, 
and  as  against  the  garnishee,  the  order  is 
made  abdolute,  subject  to  the  determination 
of  any  issue  or  ()Uf  stion  between  the  gar- 
nishee and  the  judgment  debtor  and  the 
(appearing)  third  person  (Order  xlv.,  7). 

The  garnishee  paying  under  any  gar- 
nishee order  {temibU,  whetlier  win  or  Smo- 
hUe)  is  thereby  discharged  to  the  extent  of 
such  payment,  as  against  the  judgment 
debtor,  even  tliough  the  judgment  should 
be  afterwards  reversed  (Order  xly.,  8). 
See  title  Chabgino  OttDsa. 

eASWOBKfl.  The  general  Act  regard- 
ing the  conntruction  and  regulation  of  such 
works  and  of  the  supply  of  gas  is  the  10  & 
11  Vict  0.  15  (Gasworks  Glauses  Act, 
1847) ;  but  under  the  sUts.  US  &  84  Vict 
a  70,  and  36  ft  37  Vict  c  89,  the  Board  of 
Trade  must  make  a  provisional  order 
authorizing  their  congtruction.  Under  the 
Public  Health  Act.  1875  (38  k  89  Vict 
a  65),  the  local  sanitary  authority  may 
acquire  gasworks,  and  purchase  same  from 
any  existing  gas  company. 

See  titles  Public  Health  ;  Sanitabt 
Laws;  WATSBWOBSfli 

GAYXLKDn).  A  species  of  tenure, 
said  to  be  still  prevalent  in  Kent;  its 
I)rincipal  characteristic  \b  that  all  males 
(in  equal  degree)  succeed  equally,  primo- 
geniture being  unknown.  Thus,  sil  the 
sons  succeed  equally;  and  filing  sods, 
then  all  the  daughters  equally ;  and  failing 
both  sons  and  danghtws,  and  (of  course) 
their  respective  descendants  in  infinitum^ 
then  all  the  brothers  equally ;  ana  &iling 
brothers,  then  all  the  sisters  equally ;  and 
so  on.  The  husband's  curtesy  estate  is  in 
one  moiety  only,  and  eontinues  only  until 
his  marrying  aguin  ;  the  wife's  dower  is  in 
one  moiety  (not  one-third),  but  is  during 
widowhood  and  chastity  only.  The  hus- 
band need  not  have  issue  bom  to  entitle 
him  to  curtesy  in  gavelkind  lands. 

OSLD.  This  is  a  Saxon  word  signifying 
money  or  tribute.  In  combination  with 
other  Words  it  signides  the  compensation 
for  some  particular  crime,  e.g.^  wergeld  sig- 
nifies the  value  of  a  man  slain ;  orfgdd, 
the  value  of  a  beast  slain. 
See  title  Daiteoblt. 

OBMOTE.  This  is  a  Saxon  work  signi- 
fying a  convention  or  assembly,  e.p.,  witena- 
gemcie  and  Mr&^emote  are  respectively  the 
assembly  of  the  toitan,  or  wise  men,  and  of 
the  shire  or  county,  t'.e.,  the  freeholders 
thereof. 


eXHSBAL  ATX&AaXw  Osaea  of  gene- 
ral averase  arise  where  loss  or  damage  is 
Toluntarijy  and  properly  incurred  in  respect 
of  the  goods  on  board  ship  or  in  respect  of 
the  ship  for  the  general  safetv  of  both  ship 
and  cargo;  the  loss  sustained  by  liie  parti- 
cular owners  having  enured  to  the  advan- 
tage of  the  owners  genendly,  it  is  only 
equitable  to  distribute— i.e.,  adjust,  the  loss 
rateably  over  all  the  owners ;  and  such  ad- 
justment is  general  average.  The  phrase 
simple  or  particular  average  is  an  inacco- 
rato  and  misleading  phrase,  meaning  no- 
thing more  than  that  a  particular  damage 
—6.(7.,  the  souring  of  a  cask  of  wine— mubt 
rest  where  it  falls. 

General  average  is  excluded  in  the  case 
of  particular  losses  arising  from  the  ordi- 
nary risks  and  perils  of  the  sea  (Power  v. 
WhUmorej  4  M.  &  a  149) ;  and,  therefore, 
in  the  case  of  the  loss  of  a  mainmast,  or 
damage  done  to  the  yards,  by  winds,  Ac, 
there  ia  no  general  average.  The  distinc- 
tion is  well  stated  by  Lord  Kenyon  in 
BirkUy  v.  Pretgrave  (1  East,  220X  m  this 
manner: — ^That  all  ordinary  losses  and 
damages  sustained  by  the  ship,  happening 
immediately  from  the  OormarperiU  of  the 
sea  must  be  borne  by  the  shipowners ;  but 
that  all  those  articles  tekieh  are  made  use 
of  by  the  maUer  and  erew  upon  a  particular 
emeivency  and  out  of  the  usual  course,  for 
the  benefit  of  the  whole  concern,  must 
be  paid  for  proportiouably  as  a  general 
avenge. 

The  most  usual  instance  of  a  case  for 
general  average  is  the  case  of  Jettieon,  being 
ihejactiu  of  the  Soman  Law  (see  title  Lxx 
RHObLA  DB  Jaotc)  ;  and  any  damage  volun- 
tarily and  necessarily  done  to  the  ship  in 
order  to  facilitate  the  jettison,  is  a  general 
average  loss ;  also,  a  voluntary  strandinff 
of  the  ship  must  be  made  good  as  a  genend 
average,  provided  the  stranding  was  a 
proper  thing  to  do,  or  was  prudsnt  and 
reason  able. 

L^  usual  instances  of  general  average 
are,  where  part  of  the  cargo  is  neceesarily 
sold  by  the  mastor  in  or&r  to  defray  the 
expenses  of  repairing  injuries  to  the  ship 
which  are  themselves  matters  of  general 
average  {The  Oraiitudine,  3  Bob.  255); 
also,  where  the  ship  puts  into  port  in  dis- 
tress owing  to  an  injury  which  is  itself 
matter  of  general  average,  and  there  are 
incurred  exnenses  for  repairs  and  for  un- 
loading, and  also  port-charges,  seamen's 
wages,  and  cotit  of  provisions  during  the 
detention  (Do  CoOa  v.  Nemihamj  2  T.  R. 
413) :  also,  the  expenses  of  salvage ;  also, 
the  freight  of  jettisoned  goods. 

But  general  average  is  excluded  in  re- 
spect of  the  following  losses:— The  wages 
and  provisions  of  the  crew  in  cases  of  deten- 
tion by  embargo ;  the  expenses 
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by  an  ordinary  quarantine,  or  by  waiting 
for  convoy;  also  (although  with  excep- 
tions) deck  cargoes  that  are  jettisoned ;  also, 
damage  sustained  in  resisting  capture. 

With  reference  to  the  articles  liable  to 
contribute  towflrds  general  average,  the 
ship  and  freight  contribute,  the  former  in 
proportion  to  its  value  at  the  end  of  the 
voyage,  the  latter  deducting  the  expenses 
of  the  voyage  and  the  wages  of  the  crew ; 
also,  all  merchandise  put  on  board  for  the 
purpose  of  traffic  must  contribute.  But  the 
ship's  stores  and  the  ship's  ammunition  do 
not  contribute ;  as  neither  do  the  wearing 
apparel,  luggage,  iewels,  &c.,  of  the  passen- 
gers or  crew,  all  these  articles  being  tor  use 
and  not  for  traffic. 

See  titles  Adjustment;  Ayebagb. 

GSHEBAL  DEHIAL :  See  titles  Evabite 
Pi^badinq;  Joihdeb  of  Issue. 

GENERAL  DEYI8B8 :  See  title  BPBOino 
Devises. 

GENERAL  ISSUE,  PLEA  07.  Under 
the  present  practice,  this  plea  is  a  mere 
denial  of  the  gist  of  the  action,  that  is,  a 
denial  of  the  principal  fact  on  which  the 
declaration  is  founded ;  and  every  other 
matter  of  defence  must  be  pleaded  specially. 
The  defence,  where  appropriate,  is  avail- 
able in  all  sorts  of  actions  and  prosecutions, 
whether  founded  on  contract,  or  on  tort, 
or  in  crime,  the  most  common  examples  of 
it  being  ''Not  guilty,"  •* Never  indebted," 
"  Non  Assumpsit,"  "  Non  est  factum,*'  and 
such  like. 

In  certain  cases  it  is  permitted  by  statute 
to  plead  the  general  issue,  and  to  give  the 
special  matter  of  defence  in  evidence;  and 
in  that  case  the  words  **  by  statute  "  (speci- 
fying also  the  particular  statute)  mubt  be 
inserted  in  the  margin  of  the  plea.  By 
the  Act  5  &  6  Yiet.  o.  97,  s.  3,  this  form  of 
defence  is  abolished  in  the  case  of  local 
and  personal  Acts. 

GENERAL  LEGACIES:  See  title  Lb- 

GAOIEB. 

GENERAL  MEETING.  Is  a  meeting  of 
the  shareholders  generally  of  a  company, 
or  of  the  creditors  generuly  of  a  deotor; 
and  it  is  called  an  extraoniinary  general 
meeting  when  it  is  summoned  on  some 
extraordinary  occasion.  It  is  also  opposed 
to  a  special  meeting. 

GENERAL  OCCTTPANCT :  See  title  £b- 
TATB  Pub  Autbb  Vie. 

GENERAL  QUARTER  SESSIONS:  See 
title  QuABTBB  BESSioys. 

GENERAL  SESSIONS.  Are  sessions  of 
the  peace  which  may  be  held  at  any  time 
of  the  ^ear  for  the  execution  of  the  general 
authority  of  the  justices ;  they  are  opposed 


GENERAL  SESSIONS-  eontinued. 
to  special  petty  senione,  which  are  held  for 
some  particular  or  special  branch  of  such 
authority  only,  and  to  quarter  tessione  or 
genercU  quarter  sestione  which  are  held  at 
four  stated  times  in  the  year. 

See  titles  Petty  Besssions;  Quabteb 
Sesstons;  Session;  Special  Ses- 
sions. 

GENERAL  SHIP.  Where  a  ship  is  not 
chartered  wholly  to  one  person,  but  the 
owner  offers  her  generally  to  carry  the 
goods  of  all  comers,  or  where  if  chartered 
to  one  person  he  offers  her  to  several  sub- 
freighters for  the  conveyance  of  their  goods, 
she  is  called  a  general  ship,  as  opposed  to 
a  chartered  one.  In  these  cases  the  con- 
tract entered  into  bv  and  with  the  ship- 
owner or  master  as  his  ag^nt,  is  called  a 
bUl  of  lading. 

See  titles  Bill  of  Lading  ;  Chabteb- 
pabtt. 

GENERAL  AND  SPBCIFIO  COVE- 
NANTS :  See  title  Oovenants,  sub-title 
Oembbal  and  Speoifio. 

GENERAL  VERDICT:  See  title  Veb- 

DICT. 

GENERAL  WARRANTS  :  See  title 
Sbabch  Wabbants. 

GENERAL  WORDS.  In  a  conveyance 
of  lands  are  the  words  beginning  '*  Together 
with  all  outhouses,  ways,  Ac.,'*  or  other 
like  words  according  to  the  principal  here- 
ditament conveyed.  They  do  not  extend 
the  compass  of  the  grant,  but  obviate 
questions  ari^inff  regarding  its  content. 
The  genera]  wonu  should  always  expressly 
include  reputed  easements  and  reputed 
appurtenances  (SufieJd  ▼.  Brown,  3  N.  R. 
340 ;  Thonuon  v.  Waterloo,  L.  B.  6  £q. 
36). 

See  title  Easements. 

GENERI  PER  SPSCIEK  DEROGATTTR. 
A  particular  enumeration  may  occasionally 
detract  from  or  diminish  the  extent  of  a 
general  phrase  or  general  description ;  but 
a  general  description  will  not  diminish 
from  a  particular  enumeration, — a  maxim 
of  law  which  must  (like  other  general 
maxims)  be  applied  with  discrimination. 

GENTILES.  In  Roman  Law,  were  the 
members  of  a  gens  or  common  tribe,  and 
to  whom  the  property  of  a  deceased  mem- 
ber anciently  belonged,  £iiling  any  gui 
hseredee  or  agnati, 

GENTLEMAN :  See  titles  Esquibe  ;  Yeo- 
man. 

GESTATION,  PERIOD  07.  Is  the  period 
of  nine  months  or  thereabouts  which  the 
law  recognises  as  that  during  which  a 
widow  may  produce  lawftil  offnpring  of 
her  deceased  husband.    It  is  allowed  id 
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reckoning  the  limits  of  time  prescribed  by 
the  Bule  of  Perpetnities. 

GBSnO  FBO  HJOLSDS.  This  is  ft 
phrase  of  Roman  Law,  and  denotes  acting 
as  hxre$n  ue.,  successor,  to  a  deceased  per- 
son, without  having  made  or  before  making 
the  aditio  hmredUatis,  or  entry  (See  G^us, 
ii.  174-8). 

Bee  title  Aditio  Hjtbeoitatis. 

OUT :  Bee  title  Ck>VYETANOSB,  sab-title 
Gift. 

OUT,  VKKD  OF.  Is  in  general  a  deed 
assigning  personal  property,  e.g.,  the  fnrni- 
tare  in  a  mansion-house.  It  imports  ab:^o- 
lateness ;  and  if  possession  be  taken  under 
the  deed,  registration  under  the  Bills  of 
Sale  Act,  1878  (41  &  42  Vict  c.  31)  is  not 
required  to  its  yalidity,  if  the  possession 
be  ezclusiYe  of  the  grantor ;  but  when  it 
is  a  post-nuptial  settlement,  the  possession 
under  which  is  not  usually  exclusive,  re- 
gistration is  an  essential  to  its  validity 
under  that  Act 

Bee  title  Fbaudulxnt  CV>snr]ETANCE8, 
sub-title  (G)  Under  Bills  of  Sale 
Act,  1878. 

GIFT  OF  LiVJJiG.  A  benefice  may  be 
bestowed  upon  any  qualified  clerk,  the  acts 
which  regelate  and  restrain  the  sale  of 
livings  not  applying  to  any  gift  thereof. 
And  under  the  stat.  9  Geo.  4,  c.  94,  a  living 
mav  be  given  to  A.  subjtKst  to  A.'s  agreeing 
with  the  donor  to  resign  same  eitlier  in 
favour  of  one  person  named  or  in  favour  of 
either  of  two  persons  that  are  of  near  kin 
by  blood  or  marriage  to  the  donor. 

OILD.  This  word  (more  commonly 
spelt  guild)  signifies  primarily  tribute,  and 
secondarily,  the  fraternity  or  company  that 
is  subject  to  the  tribute.  The  companv  is 
a  body  of  persons  bound  together  by  orders 
and  laws  of  their  own  making,  the  king's 
licence  having  been  first  had  to  the  making 
thereof.  A  gild  of  merchants  may  be  in- 
corporated by  grant  of  the  soverei^,  and 
such  incorporation,  without  more,  is  suffi- 
cient to  establish  them  as  a  corporation  for 
ever.  OuUd-HaU  is  the  URme  given  to  the 
hall  of  meeting  of  the  guild ;  the  term  is 
applicable  to  the  public  place  of  meeting 
of  the  mnyor,  aldermen,  and  commonalty 
of  every  city  and  borough,  but  is  applied 
par  exeeUenee  to  the  phice  of  meeting  of 
the  Lord  Blayor,  Aldermen,  and  Common- 
alty of  the  Oity  of  London. 

Bee  titles  Gvildhall  ;  Loin)ON,  Gitt 

OF. 

GIVB.  Was  the  proper  word  of  convey- 
ance in  a  feoffment.  It  used  formerly  to 
imply  a  warranty  of  title,  bat  has  ceased 
to  do  so. 

Bee  title  Warbantt. 


GLADITTS.  This  word,  which  is  the 
Latin  for  tword,  was  used  as  the  symbol  of 
jurisdiction ;  a  person  created  an  earl  was 
gladio  suoctnetus,  he  having  jurisdiction 
over  his  county. 

GLSBS.  The  land  annexed  to  a  bene- 
fice is  so  called,  and  is  to  be  distinguished 
from  the  tithes  payable  to  the  benefice  oat 
of  other  lands.  The  rector  may  not  commit 
waste  in  the  glebe  lands,  unless  with  the 
sanction  of  both  the  patron  and  the  ordi- 
nary. The  glebe  annexed  to  a  rectory 
makes  the  rectory  a  corporeal  hereditament, 
although  the  advowsnn  of  the  rectory  is  an 
incorporeal  hereditament 
Bee  title  Waste. 

GOOD  COKBIDSBATIOir.  Consists  in 
**  blood  and  natural  affection,"  as  opposed 
to  '*  money  and  money's  worth,"  which 
latter  constitute  a  valuable  consideration. 
Good  consideration  is,  however,  used  in 
the  Stat  13  Eliz.  c.  5,  to  denote  a  valuable 
consideration  i  and  generally,  the  woni  ia 
too  ambiguous  for  convenient  legal  use. 
(}onsiderations  are  much  better  distin- 
guished as  voluntary,  valuable,  and 
meritorious. 

Bee  title  GoNBiDERATioir. 

GOODS  AITB  CHATTELS.  Were  and  are 
equivalent  to  personal  property,  such  as 
stocks,  shares,  furniture,  moneys,  cattle,  Ac. ; 
and  as  so  used  are  opposed  to  lands,  tene- 
ments, and  hereditaments,  which  latter  are 
commonly  called  real  property.  It  is 
doubtful  whether  in  a  modem  will  goods 
and  chattels  would  include  leaseholds, 
these  being'  now  regarded  in  a  will  as 
land& 

Bee  titles  Personal;  Real  and  Peb- 

SONAL. 

GOODWILL.  As  applied  to  the  sale  of 
a  business  this  phrase  denotes  the  sum  of 
money  which  any  one  would  be  willing  to 
give  for  the  purchase  of  the  diance  of 
being  able  to  keep  the  trade  connected 
with  the  place  where  it  is  carried  on.  It 
is  the  purchase  of  an  expectant  advantage 
that  is  dependent  solely  upon  locality;  and 
therefore  a  sale  of  the  goodwill  without  a 
sale  or  lease  of  the  premises  would  be  im- 
possible and  inconsistent ;  and  an  agree- 
ment for  such  a  sale  would  therefore  not 
be  enforced  in  the  Gonrt  of  Ghancery 
{Awten  V.  Bous,  2  De  G.  &  J.  626).  It  is 
not  to  be  reckoned  as  a  partnership  asset, 
eemblej  upon  a  dissolution  (Bteioart  v.  Qlad" 
elone,  10  Gh.  Div.  626). 

GOODWnr  AND  F0BTSS0T7S :  Bee  tiUe 
ELBornoNS,  Gommonb*  Rights  in. 

G0VXRN0B8  07  OOLOVIBS :  Bee  title 

GOLONTAL  GtoVBRNOBS. 

GBAOX.  This  word  is  commonly  used 
in  contradistinction  to  right.     Thus,  in 
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QXAOX — eonUnued. 

22  Edw.  8,  the  Lord  Chancellor  was  in- 
structed to  take  cognizance  of  matters  of 
grtioe^  being  such  subjects  of  equity  juris- 
diction as  were  exclusively  matters  of 
equity.  Again,  days  of  gnxce  is  a  phrase 
denoting  the  three  extra  days  allowed  by 
the  custom  of  merchants  after  the  maturity 
of  a  bill  of  exchange  or  promissory  note  for 
the  payment  thereof. 

GEAXXAB  80E00L8 :  See  titie  Sohoou. 


OSAITD  AB8IZE :  See  title  Jubt,  Trial 

BT,  HiSTOBY  OF. 

GRAHD  JUEY.  There  is  no  grand  jury 
in  civil  cases;  but  in  criminal  cases,  the 
charge  is  firat  found  or  thrown  out  by  the 
grand  jury,  who  return  a  true  bill  or  no 
true  bill,  according  to  the  evidence  before 
thi>m;  and  then  me  indictment  (when  a 
true  bill  is  found^  is  brought  before  the 
petty  jury  for  tneir  ultimate  decision. 
Under  the  stat  19  &  20  Vict.  c.  54,  wit- 
nesses giving  evidence  before  a  grand  jury 
may  be  sworn  before  it,  instead  of  (as  there- 
tofore^ in  open  court, — ^this  provision  being 
intenaed  to  &cilitate  the  despatch  of  busi- 
ness before  the  grand  jury.  In  counties, 
the  grand  jurors  are  notable  freeholders 
within  the  county ;  and  in  boroughs  having 
a  separate  court  of  sessions,  they  are  the 
burgesses  (5  ft  6  WiU.  4,  a  76,  s.  121). 
/8^  titles  Jubt;  PitttJubt. 

OXAVB  8EBJSAVT7.  A  species  of 
tenure  in  chivalry  which  was  not  abolished 
along  with  knighfs  tenure  generally  by 
the  stst.  12  Oar.  2,  c.  24.  LiteraUy,  the 
tenure  was  "by  signal  service,"  t.«.,  per 
arande  eervUium,  e.g,,  carrying  the  king's 
banner  or  lance,  or  being  champion,  butler, 
or  the  like  at  his  coronation.  It  was  a 
species  of  fief  by  ofQce. 

See  titles  Feudal  Ststeu;   Petit 
Sbbjeantt;  Sbbjeahtt;  Tenubb. 

6SAHT :  See  title  Gowetahcbs,  sub- 
title Gbabt. 

G&ANT,  TITLE   BT   VOH-XXISTIVO. 

After  a  lengthened  period  of  adverse  pos- 
session or  of 'adverse  enjoyment,  a  title  is 
acquired  to  real  property  either  under  the 
Statute  of  Limitations  (for  corporeal  here- 
ditaments) or  under  the  Statute  of  Pre- 
scription (for  incorporeal  hereditaments). 
The  titles  in  these  cases  have  no  documen- 
tary root ;  but  the  law  assumes  such  a  root, 
and  that  the  same  has  been  lost  throngh 
long  time;  and  this  fiction  of  law  is  the 
ms&ng  title  by  non-existing  grant  {Bead 
V.  Brookman,  8  T.  R.  151 ;  Best  on  Evi- 
dence, 5th  ed.  487-492). 

See  titles  Common,  Right  of;  Easb- 

XEHTs;   Limitation   of  Actions; 

Pbesobiftion. 


GREAT  SEAL.  As  opposed  to  the  sign- 
manual,  is  the  seal  which  the  sovereign 
affixes  to  documents  and  acts  of  a  public 
nature,  as  opposed  to  merely  personal  acts 
and  documents.  Edward  the  Confessor 
was  the  first  sovereign  who  had  a  great 
seal  (1  Stubbs*  C.  H.,  p.  352)  and  a  Lord 
Chancellor,  for  that  nigh  officer  is  the 
keeper  of  the  Great  Senl,  and  is  appointed 
by  the  mere  delivery  of  the  Great  Seal  into 
his  custody.  The  stat  40  &  41  Vict  c.  41, 
contains  various  regulations  as  to  affixing 
the  Great  Seal,  and  as  to  the  classes  of 
documents  to  which  the  same  may  be 
affixed.  The  stat  6  Anne,  o.  11  (Act  of 
Union),  provides  that  there  shall  be  only 
one  Great  Seal  for  England  and  Scotland ; 
but  tlie  stat.  39  &  40  Geo.  8,  o.  57  (Act  of 
Union)  contains  no  similar  proviidon  for 
Great  Britain  and  Ireland. 

See  titles  Pbtvt  Seal  ;  Sign  Manual. 

GR088.  The  phrase  **  in  gross  "  means 
standing  separate  from  any  corporeal  here- 
ditaments. 

See  titles  Easements;  Inoobpobeal 
Hebeditamentb  ;  Licence  ;  PBOFirs 
k  Pbemdbb. 

GROUn)  REKT.  A  Isndlord,  having 
land  conveniently  situated  for  building 
upon,  not  unfrequently  lets  it  out  to  a 
builder  at  a  trivial  rent,  for  a  period  usually 
of  ninety-nine  years,  upon  the  understand- 
ing that  the  builder-lessee  shall,  within  a 
fixed  time,  erect  upon  it  one  or  more  mes- 
suages of  a  specified  description.  Wlien 
these  messuages  are  erected,  the  builder 
sublets  them  to  occupants,  who  pay  him  a 
rent  very  considerably  lai^er  thioi  what  he 
himself  pays  to  the  ground  landlord,  being, 
in  fact,  a  rent  estimated  to  repay  liim  wim 
a  profit  within  the  ninety-nine  years  for  his 
laoour  and  outlay  in  erecting  the  mes- 
suages and  taking  a  lease  of  the  land  from 
his  own  landlord.  The  builder^s  rent,  or 
that  which  he  pays  to  the  ground  landlord, 
is  called  the  ground-rent  Under  the  stat 
4  Geo.  2,  c.  &,  the  ground  landlord  may 
distrain  on  the  premises  for  this  rent ;  so 
that  it  is  quite  possible  that  the  occupying 
tenant  may  have  to  pay  not  only  his  own 
occupation  rent  but  also  the  ground-rent, 
unless  proper  precautions  have  been  taken. 
See  title  Rents. 

GROWIEG  0R0F8.  In  general,  the  out- 
going tenant  may  reap  these,  either  as 
emblements  or  under  a  clause  in  his  lease, 
or  by  the  custom  of  the  country.  Not 
unfrequently  a  tenant  is  restrained  from 
dispoemg  of  them,  or  of  parts  of  them,  off 
the  lands,  or  while  his  rent  is  in  arrear ; 
and,  of  course,  they  are  liable  to  be  dis- 
trained upon.  When  assigned  separately 
from  the  land,  growing  oEops  (like  nztnietf) 
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are  within  the  Bills  of  Sale  Act.  1878  (41 
&  42  Vioi.  0.  81),  and  therefore  require 
registration  nnder  that  Act. 

See  titles  Bill  of  Sale;  Fixtubib; 
Fraitpulknt  OomrcTANOB. 

0UASA1ITEB.  Is  a  promise  to  answer 
for  the  debt,  defatilti  or  miscarriage  of  an- 
other person,  for  which  that  other  person 
remains  liable.  It  is  usnally  a  simple  con- 
tract ;  and  the  agreement  or  memorandum 
expressing  or  evidencing  it  must  be  in 
*  wnting  by  the  Statute  of  Frauds,  and  must 
contain  all  the  material  terms  {Saunden  t. 
Wakefiiddy  4  B.  &  Aid.  595X  excepting  that 
under  the  stat.  19  &  20  Vict,  a  97  (Merc. 
Law  Am.  Act,  1856),  s.  3,  the  consideration 
need  not  appear  in  the  writing.  The 
guarantee  may  be  either  for  one  particular 
amount,  or  for  any  sum  not  exceeding  that 
amount,  or  it  may  be  a  continuing  guaran- 
tee, limited  or  unlimited  in  amount ;  0.0., 
when  A.  became  bound  to  B.  for  any  debt 
which  C.  might  contract  with  him  not  ex- 
ceeding £100,  the  guarantee  was  held  to 
be  a  continuing  guarantee,  and  not  extin- 
guished by  one  dealing  between  B.  and  O. 
to  that  amount  {MerU  v.  WeUM,  2  Gamp. 
413);  on  the  other  hand,  a  bond  entered 
into  by  A.  and  B.  to  the  plaintiff  to  enable 
A.  to  carry  on  his  trade,  conditioned  for  the 
payment  of  all  such  sums  not  exceeding 
£3000  as  should  at  any  time  thereafter  be 
advanced  by  the  plaintiff  to  A.,  was  held 
not  to  be  a  continuing  guarantee  to  the 
extent  of  £3000  for  advances  made  at  any 
time,  but  only  a  guarantee  for  advances 
once  made  to  that  amount  {Kirby  T.  Marl' 
borough  (Duke),  2  M.  &  S.  18). 

iSee  titles  iHDBMirtTT ;  Subettship. 

OTTABDIAV.  There  were  at  one  time 
a  great  many  varieties  of  guardians  of  in- 
&nts,  of  which  the  following  enumeration 
comprises  the  principal : — 

(1.)  Guardians  in  chivalry,  enduring 
until  the  age  of  twenty^ne  years, 
but  abolished  by  the  stat  12  Car.  2, 
C.24: 

(2.)  Guardians  in  socage,  enduring  until 
the  age  of  fourteen  years ; 

(3.)  Guardians  by  custom,  0.9.,  of  gavel- 
kind lands,  enduring  commonly 
till  the  age  of  fifteen  years ; 

(4.)  Guardians  by  nature,  enduring  till 
the  age  of  twenty-one  years ;  and 
for  nurture,  enduring  till  the  age 
of  fourteen  years ; 

(5.)  Guardians  appointed  by  deed  or  will 
in  virtue  of  the  Act  12  Oar.  2, 
c  24,  the  most  common  species  of 
guardian  at  the  present  day,  and 
enduring  till  the  age  of  twenty- 
one  yean;  and 

(6.)  Guardians  appointed  by  the  Court 


QtVAXDlAX^eorUinued. 

of  Chancery  (ex  inquintione),  and 
enduring  eitner  for  a  particular 
purpose  only,  or  generally  till  the 
age  of  twenty-one  years ; 
The  guudian  appointed  under  the  stat. 
12  Car.  2,  c.  24,  \a  entitled  both  to  the  cus- 
tody of  the  person  of  the  child,  and  to  that 
of  the  profits  of  his  real  and  personal  estate ; 
and  subject  to  the  control  of  the  Court  of 
Cliancery,  he  regulates  generally  the  en- 
tire conduct  of  tiie  infant  and  the  entire 
management  of  his  estate.     He   cannot 
make  or  take  any  profit  thereout. 

The  chief  respects  in  which  the  Court  of 
Chancery  interferes  between  guardians  and 
infants  are  the  foUowine : — 
(1.)  To  remove  guarouans,  which  it  will 
only  do  for  misconduct  upon  evi- 
dence establishing  a  dear  case 
against  the  guardian ; 
(2.)  To  compel  security  from  a  guardian ; 
(3.)  To  compel  the  guardian  to  render 

proper  accounts ; 
(4.)  To  appoint  interim  guardians  in  the 
absence  of  the  testamentary  g^uar- 
dian; 
(5.)  To  reg^ulate  the  maintenance  and 

education  of  the  child ; 
(6.)  To  control  his  marriage ;  and,  gene- 
rally, 
(7.)  To  control  (without  setting  aside 
altogether)  the  authority  of  a  tes- 
tamentary guardian  (or  of  a  parent 
himself). 
See  title  Infahts. 

GUILD.  Guilds  were  voluntary  associa- 
tions, either  for  defence  or  for  trade.  The 
merchant  guilds  gradually  coalesced  with 
the  town,  and  monopolised  the  rights  of 
the  free  inhabitants.  The  guild  ensured 
the  independence  of  the  town ;  it  became 
in  later  times  the  corporation. 

See  titles  Gild;  Muhioipal  Corpoba- 

TIOH. 

GUILDHALL.  Was  originally  the  hall 
of  a  guild,  and  became  the  hidl  of  any  city 
or  borough  corporation.  It  is  f>ar  exed- 
lence  the  hall  of  the  corporation  of  the  City 
of  London:  and  at  tnis  Guildhall,  the 
assizes  for  the  city  are  held;  and  under 
the  Judicature  Acts,  1873-75,  the  High 
Court  holds  simultaneous  sittings  at  West- 
minster and  at  Guildhall. 

See  titles  Coubts  or  Jubtiob;  Guild. 

GUILT.  In  its  most  general  sense,  is 
impntability ;  in  its  narrower  and  more 
usual  sense,  it  id  the  impntability  of  some 
offence  to  an  accused  person  as  its  perpe- 
trator. The  person  alleging  such  impnta- 
bility has  the  onu$  prohatidi  thrown  upon 
him,  the  presumption  of  innocence  holding 
good  until  it  is  rebutted. 

See  title  IiiHOciiiOB,  FBMSOuvrion  of. 
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HABEAS  COBFUS.  This  is  a  writ 
directed  to  the  gaoler,  or  other  person 
having  the  applicant  in  custody,  requiring 
him  to  produce  the  body,  t.6.,  person,  of  tlie 
applicant  in  Court  before  the  judge  on  a 
day  named  tlierein.  The  right  to  a  habeas 
corpus  exists  by  the  Common  Law,  and 
its  availability  only  has  been  facilitated  by 
particular  statutes,  principally  the  stat. 
31  Car.  2,  c.  2  (Habeas  Corpus  Act,  and 
56  Geo.  3,  c.  100  (/n  re  Betset,  6  Q.  B.  481). 
But  whether  at  Common  Law  or  under 
statute,  the  writ  dues  not  issue  as  a  matter 
of  course  upon  application  in  the  first  in- 
stance, but  must  be  grounded  on  an  afB- 
davit  upon  which  the  Court  is  to  exercise 
a  discretion  in  issuing  it  or 'not  (£ex  v. 
Hobhouse,  3  B.  &  A.  420).  Th<y.writ  of 
hahecu  corpuB  does  not  issue  out  of  the 
English  Courts  into  any  colony  having 
efficient  courts  of  justice  of  its  own  (25  & 
26  Vict  c  20,  passied  in  consequence  of  the 
decision  in  Anderson's  Case,  30  L.  J.  Q.  B. 
129).  The  writ  may  i^ue  in  Vacation 
time,  and  any  judge  of  the  Bigh  Court  may 
issue  it,  even  wiien  sitting  in  chambers. 
Where  a  witness  is  in  custody,  a  habeas 
corpus  ad  tesliJUsandum  is  issued  to  bnng 
him  up  as  a  witness  (1  Arch.  Praot.  355 ; 
1  Dan.  Ch.  Pr.  805).  Pnor  to  the  C.  L.  P.  Act, 
1852,  where  the  defendant  waa  in  custody 
at  the  suit  of  a  third  party,  it.wa8  necessary 
for  the  plaintiff  to  issue  a  habeas  corpus 
ad  satisfaciendum  to  charge  him  in  execu- 
tion, but  under  the  127th  section  of  that 
Act  a  judge's  order  made  upon  affidavit 
that  judgment  has  been  signed  and  is  un- 
satisfied suffices  CI  Arch.  Pract  1209). 

HABEAS  COBPUB  ACT.  Is  the  Act 
31  Car.  2,  o.  2,  as  amended  by  the  Act 
56  Geo.  3,  o.  100,  and  by  (for  certain 
colonies)  the  Act  25  A  26  Vict  o.  20.  The 
principal  Act  is  entitled  i*  An  Act  for  the 
oetter  securing  the  Liberty  of  the  Subject, 
and  for  Prevention  of  Imprisonments  be- 
yond the  Seas."  The  Act  may  be  sus- 
pended on  occasions  of  public  alarm.  The 
principal  Act  imposes  a  fine  of  £500  (net) 
upon  any  judge  refusing  the  writ  m  a 
proper  case ;  but  the  writ,  although  it  is  a 
writ  of  right,  is  not  neoessarilv  of  course, 
but  is  granted  only  upon  probable  cause 
being  shewn  {Hobhous^s  Case^  3  B.  d;  Aid. 
420> 

8ee  title  Habkab  Gobfus. 

HABEAS  COBPirS  AD  BATISFACISir. 

DUX :  Bee  title  Habeas  Corpus. 

HABEAS  COBPUS  AD  TE8TIFIGAV- 
DinC:  See  title  Habeas  Cobi'us. 


HABEAS  COBFUS  JUBATOBinC.  This 
was  a  writ  commanding  the  sheriff  to  bring 
up  the  persons  of  jurors,  and  if  need  were, 
to  distrain  them  of  their  lands  and  goods, 
in  order  to  ensure  or  compel  their  atten- 
dance in  Court  on  the  day  of  trial  of  a 
cause.  The  writ  wa^  abolished  by  the 
C.  L.  P.  Act,  1852,  s.  104,  and  a  simpler 
mode  of  summoning  jurors  and  ensuring 
their  attendance  was  substituted. 

See  titles  Juby,  Trial  by  ;  Panel. 

HABEHDUX.  Is  that  part  of  an  inden- 
ture expressed  in  the  words  **To  have,*' 
and  which  are  usually  followed  by  the 
words  **To  hold*'  (called  the  tenendum). 
The  phrase  "  to  have  and  to  hold,**  being 
as  a  general  rule  introductory  to  the  de- 
claration of  the  uses  to,  for,  or  upon  which 
the  lands  are  granted, — Its  office.is  only  to 
limit  the  certainty  of  the  estate  granted.; ' 
therefore  no  person  can  take  an  immediate 
estate  by  the  habendum  of  a  deed  when  he 
is  not  named  in  the  premises;  for  it  is  in 
the  premises  of  a  deed  that  tiie  thing  is 
really  granted  (4  Cm.  Dig.  272). 
See  titles  Pbexisbs;  Tenendum. 

HABEBB     FACIAS     POSSESSIOITEM. 

When  a  plaintiff  recovered  in  a  real  or 
mixed  action  (both  of  which  forms  of 
action,  with  the  exception  of  ejectment, 
were  exploded  ia  1834),  he  was  awards  a 
writ  for  the  purpose  of  putting  him  in 
possessibn  of  the  real  or  personal  property 
recovered;  the  writ  was  called  an  habere 
facias  possessionem  in  the  case  of  a  chattel 
iutere^  and  habere  facias  seisiiiaim  in  the 
case  of  a  freehold  interest.  And  at  the 
present  day  a  writ  of  possession  in  the 
nature  of  a  writ  of  habere  facias  posses^ 
sionem  is  the  process  commonly  resorted  to 
b^  the  successful  party  in  an  action  of 
ejectment,  for  the  purpose  of  being  placed 
by  the  sheriff  in  the  possession  of  the  land 
recovered. 

See    titles     Deliteby,     Wbit     of; 
Ejectment  ;  Possession,  Wbit  of. 

HABEBE  LICEBE.  In  Roman  Law, 
denoted  the  permitting  a  purchaser  of  pro- 
perty to  have  the  possession  and  enjoyment 
thereof;  and  it  was  a  duty  on  the  part  of 
the  vendor,  for  breach  of  which  an  action 
ex  empto  would  lie.  It  corresponds  to  the 
"  quiet  enjoyment "  of  English  Law, 

See  title  Quiet  Enjoyment,  Covenant 

FOB. 

HABIT  AHB  BEPUTE.  Are  powerful 
in  law,  and  in  particular  they  constitute  a 
marriage  by  reputation  in  the  case  of  per- 
sons living  together  as  man  and  wife,  that 
is,  they  give  rise  to  the  presumption  of 
wedlock;  but  the  presumption  may  of 
oonrsebe  rebutted  if  evidence  is  fortljcoming 
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HABIT  AHD  BEPUTB — continued. 
to  the  oontrary.    The  phnwe  is  more  nsual 
in  Scotch  than  in  English  Law. 

See  tiUes  REPCTATiosr,  Mabriage  bt  ; 

RBPtPTATION,  WHEN  EviDEMOE. 

EABITATIO.  In  Roman  Law,  was  a 
precarious  right  of  eniuyment  of  houses, 
just  Hs  U8ti$  was  of  land,  and  corresponded 
very  nearly  with  the  tenancy  at  will  or  hy 
sufferance  of  English  Law.  8nch  a  tenant 
could,  however,  let  or  sell  the  house, — 
being  in  that  respect  one  deg^ree  better  off 
than  the  untaritu. 

See  titles  Usus :  Usobfbcctub. 

HABITUAL   CBimHALS    ACT,    1869: 

See  title  Pbevioub  GoNvionoy. 

HABITUAL  DBUHKABDS.  Under  t]>e 
Habitual  Drunkards  Act,  1879  (42  &  43 
Vict.  c.  19),  which  came  into  operation  the 
first  day  of  January,  1880,  provisiou  is 
made  for  the  establishment  and  licensing 
of  retreats  for  the  reception  of  drunkards, 
who  may  be  admitted  on  their  own  appli- 
cation. An  inspector  of  retreats  is  to  be 
appointed ;  and  the  County  Court  judge  of 
the  district  or  any  judge  of  the  High  Gburt 
of  Jutftioe  may  order  an  inspection  to  meet 
any  individuu  case.  A  justice  of  the  peace 
may  grant  the  inmate  on  his  application 
either  leave  of  absence  (revocable)  or  his 
discharge.  «  '. 

HACKHET-0ABBIAOB8.  These  are 
properly  carriages  plying  for  hire  off  a 
stand.  The  laws  relating  to  those  within 
tbe  metropolis  are  contained  in  stats.  1  & 
2  Will.  4.  c  22, 1  &  2  Vict  c.  79,  and  l7  & 
18  Vict.  c.  86.  The  driver  is  liable  for 
negligently  losing  the  luggage  of  a  customer 
(J8oM  v.  HUl,  2  0.  B.  877). 


DEU8   FACIT:   See  title 
Bolus  Dkub  Hsbedbu. 


In  Roman  Law,  were  the 
suooesBois  by  strict  law  to  a  deceased  person, 
being  called  haaredee  legitimi  where  the 
deoeaiBed  died  intestate,  and  hseredet  aeripti 
(i.e.,  devisees)  where  he  died  intestate. 
They  corresponded  to  the  honorum  poeaes' 
aores  of  Praetorian  Law.  They  were  of  three 
principal  varieties,  viz.  —  (1.)  Neeetearii, 
when  obliged  to  accept  the  inheritance 
whether  they  liked  to  do  so  or  nut,  e.gr., 
slaves:  (2.)  Sui  et  Necetaarii^  when  they 
were  obliged  by  strict  law  to  accept,  but 
were  permitted  by  equity  to  decline  the 
inheritance,  0.0.,  children;  and  (3.)  Es> 
iraneif  when  they  were  strangers  in  blood 
altogether,  and  were  free  to  accept  or  to 
declme  the  inheritance  according  to  their 
own  good  pleasure. 

See  titles  Hxbkditas;  Hsib. 

HBBXDITA8.    In  Roman  Law,  was  a 
universal  succession  by  law  to  any  deceased 


HJBBEDITAS— conhniMd. 
person,  whether  such  peraon  had  died 
testate  or  intestate,  and  whether:  in  trust 
(ex  fideicommiaao)  for  another  or  not ;  the 
like  succession  according  to  Praetorian  Law 
was  honorum  poaaeaaio.  The  Hceredibis  was 
called  jaeena^  until  the  Hnres  took  it  up, 
t.e.,  made  hha'adiiio  hmreditalia ;  and  such 
heeres,  if  a  auua  hasrea,  had  the  right  to 
alfstain  (noteetaa  abatinendi),  and  if  an  ex- 
traneua  nterea  had  the  rig)  it  to  consider 
whether  he  would  accept  or  decline  (po- 
teatcu  deliberandi),  the  reason  for  this  pre- 
caution being  that  (prior  to  Justinian's 
enactment  to  the  contrary)  a  lissres  after  his 
aditio  was  liable  to  the  full  extent  of  the 
debts  of  the  deceased  person,  and  could 
have  no  relief  therefrom,  except  in  the  cose 
of  a  damnum  emergena  or  diimnoaa  haere" 
dttcUf  f.e.,  an  haai^editas  which  disclosed 
(after  the  aditio)  some  enormous  unsus- 
pected liability. 

HSBEDITA8  \ 
DAMH08A 

HMBDITAS       ^*  ***^^  HiEBEDITAB. 

JAGEK8  j 

HJSimiCO  COHBUBBHDO.  The  stat. 
de  hsaretioo  eomburendo  (2  Hen.  4,  o.  15), 
was  the  first  peoal  law  enacted  against 
heresy,  and  imposed  the  penalty  of  death 
by  burning  upon  all  heretics  who  relapsed 
or  who  refused  to  abjure  their  opinions. 
It  was  repealed  by  the  stat.  29  CJar.  2.  c  9, 
which  however  abulished  the  penalty  of 
death  only,  and  left  the  ecclesiastical  juris- 
diction for  the  repression  of  atheism  and 
false  religion  otherwise  unaffected. 
See  title  Cuubcu  and  State. 

HALB8,  CASE  OF:  See  title  Dispbnbinq 

POWEB. 

HALF-BLOOD.  Are  children  and  other 
persons  related  to  each  other  through  one 
parent  only,  whether  through  the  father 
only,  or  through  the  mother  only.  They 
have  an  equal  right  of  succession  to  per- 
sonal estate  upon  an  intestacy  as  persons  in 
the  same  degree  of  the  whole  blood;  but 
they  were  until  1838  excluded  from  all 
right  of  succession  to  lauds,  but  were  ad- 
mitted by  a  stat  in  that  year  (3  &  4  Will.  4, 
c.  106),  but  in  an  inft;rior  degree. 
See  title  Desceni'S. 

KAXFDIWB  CASE:  See  title  Shif- 
Money. 

HAKAFEB.  This  is  an  office  con- 
nected with  the  Court  of  Chaucery :  writs, 
with  the  returns  thereto,  were  kept  in  the 
hamper,  or  hanaper,  in  all  cases  in  which 
the  question  was  one  affecting  the  subject 
only :  writs  (with  the  returns  thereto),  in 
which  the  Crown  had  an  interest  mediate 
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or  immediate  beiog  kept  in  the  wUy  hag, 
which  phiBBe  is  aoooroingly  tued  in  oon- 
tradistiiictioii  to  the  hana'per.  Both  the 
Hanaper  Office  and  the  Petty  Bag  Office 
belong  to  the  Common  Law  side  of  the 
Court  of  Chancery. 

Bee  title  Pbttt  Bao  Oitioi. 

EAUUWUiTlHO.  The  proof  of  hand- 
writing \B  in  general  by  resemblance,  and 
is  effected  in  either  or  any  of  the  following 
three  ways,  namely : — 

(1.)  -fi^  vutt  ecn^iome.  t.e.,  by  the 
comparison  of  the  dispatea  writing  by  a 
witueas  who  has  seen  the  pftrty  in  the  act 
of  writing ; 

(2.)  Ex  eeriptU  dim  viaie,  i.e.,  by  the 
like  comparison  by  a  witness  who  has  had 
freqaent  correspondence  with  the  party, 
or  otherwise  frequently  seen  writings  of  his; 

(8.)  Ex  teripto  nune  vieo,  i,e.,  by  the  like 
comparison  by  a  witness  who  is  an  expert 
in  characters  or  letters,  and  their  pecu- 
liarities of  formation. 

The  third  snb-Tariety  was  not  adminis- 
sible  by  the  Common  Law,  but  was  first 
made  so  by  the  C.  L.  P.  Act,  1854  (17  ft  18 
Vict  c  125),  s.  27. 

See  title  Exfkbtb,  Evidxnct  of. 

EABB0TJB8.  Under  the  Harbours 
Docks  and  Piers  Clauses  Act,  1847  HO  Vict, 
c.  27),  as  amended  by  the  Act  25  ft  26 
Vict.  c.  69,  provision  is  made  for  the  con- 
struction of  new  harbours,  with  the  ne- 
cessary accommodation  works  incidental 
thereto,  and  for  providing  Ufe-boats,  and 
for  the  collection  of  rates,  and  for  the  dis- 
charge of  cargoes  and  the  removal  of  goods, 
and  generally  for  the  protection  of  the 
harbour  and  the  peace  thereof.  A  special 
Act  is  required  for  the  construction,  and 
the  special  Act  ma^  incorporate  the  Lands 
Clauses  Act,  1845,  in  the  usual  manner  and 
for  the  usual  purposes.  The  General  Pier 
and  Harbour  Act,  1861  (24  ft  25  Vict 
c  45),  applies  as  well  to  new  harbours  as 
also  (when  there  is  no  constituted  harbour 
trust)  to  old  harbours,  and  provides  for  the 
levying  of  harbour  rates.  Under  the  stats. 
24  ft  25  Vict  c.  47,  and  24  ft  25  Vict.  o.  80, 
advances  of  money  may  be  made  by  the 
Public  Loan  Commissioners  to  harbour 
authorities  for  the  construction  and  im- 
provement of  harbours;  and  these  statutes 
nave  been  amended  by  subsequent  Acts. 
The  Stat.  40  ft  41  Vict,  a  16  (entitled  the 
Bemoval  of  Wrecks  Act,  1877),  authorises 
the  harbour  authoritv  to  remove  or  to 
destroy  anv  vessel  sunk,  stranded,  or  aban- 
doned within  their  jurisdiction,  and  to  sell 
such  portions  thereof  as  are  saleable,  and 
out  of  the  proceeds  to  reimburse  themselvei 
their  expenses. 

£be  titles  PoBT ;  SaiFriNO. 


SAnnrGS,  WABBBV.  The  impeaidi- 
ment  (1788)  of  this  gentleman  is  the  latest 
instance  on  record  (other  than  that  of  Lord 
Melville  in  1804).  The  grounds  of  the 
impenchmeni  were  charges  of  alleged  mis- 
government  in  India,  Warren  Hastings 
having  been  govemor-generaL  His  case 
deoldM  that  an  impeachment  is  not  abated 
by  a  dissolution. 

See  title  Dakbt,  Impbaohmxnt  of. 


The  Stat  50  Geo.  8,  e.  41, 
s.  6,  enumerates  hawkers,  pedlars,  petty 
chapmen,  and  every  other  trading  person 
or  persons  going  from  town  to  town  or  to 
other  men's  houses,  and  travelling  either 
on  foot,  or  with  horse  or  horses,  or  other- 
wise, carrying  to  sell,  or  exposing  to  sale, 
any  goods,  wares,  or  merchandise,  as  the 
persons  who  must  take  out  a  licence  within 
the  meaning  of  that  Act ;  but  no  wholesale 
trader  or  his  servant  or  agent  is  to  be 
deemed  a  hawker;  nor  are  coal  agents 
who  oi^rrv  about  and  sell  by  retail  coals  in 
carts  within  the  intention  of  the  Act  Any 
person  offending  against  the  Act  incurs  a 
penalty  not  exceeding  £40 ;  but  under  the 
Stat  28  ft  24  Vict  c.  Ill,  the  Commis- 
sioners of  Inland  Revenue  may  remit  the 
penalty,  notwithstanding  the  same,  or  some 
portion  of  it  may  be  payable  to  some  other 
party  than  the  Crown. 

HAZXTS  0A8B:  See  title  Fbbdom  ov 
Speech. 

ESAD-BOBOITOK.  This  was  the  name 
of  the  officer  who  was  at  the  head  of  a 
frankpledge,  and  who  was  the  chief  of  the 
ten  pledges  (whence  called  chief-pledge)  in 
a  decennary.  His  nine  coadjutors  were 
called  Hand-Boroughe.  His  modem  equi- 
valent appears  to  be  the  head  constable  of 
a  borough. 

See  title  Police. 

EBALTH,  FVBLIO.  Has  been  secured 
by  a  variety  of  statutes,  principally  by  the 
Public  Health  Act  1848  (11  ft  12  Vict 
c.  68),  the  Local  Government  Act,  1858, 
and  the  Acts  amending  same,  both  which 
specified  Acts  have  however  been  repealed 
by  the  Public  Health  Act.  1875  (38  ft  89 
Vict  c.  55),  in  which  Act  the  bulk  of  the 
law  upon  this  matter  is  now  comprised. 
Under  this  statute,  and  others  referred  to 
therein,  large  powers  are  given  to  the  local 
authorities  for  removing  nuisances,  regu- 
lating burials,  checking  the  sale  of  injurious 
food  or  drink,  and  otherwise  preventing 
disease. 

See  title  Saeitabt  Laws. 

HEABIirO.    Was  the  old  name  for  the 
trial  of  an  action  in  the  Court  of  Chancery. 
See  title  Tbial. 

EBABDrO  UK  OAMBbI.     Is  simply 
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HXABnrO  m  OAXXRAr-oonUnued, 
hearing  in  private.  It  was  a  common 
practice  of  the  old  Eooleeiaatioal  Oourts, 
and  it  continues  to  be  the  practice  in  the 
Probate  Division  of  the  High  Court,  where 
re>iflonB  of  a  public  nature  (e.g.,  evidence 
of  a  delicate  or  indecent  character)  suggest 
the  propriety  of  such  a  oourde.  But»  ex- 
cepting in  such  oases,  the  High  Court  has 
no  power  to  hear  cases  in  private  even  with 
the  consent  of  the  parties,  unless  it  be  a 
matter  relating  to  wards  in  Chancery  or 
lunatics,  or  luless  the  publicity  would 
defeat  the  object  of  the  action. 

ESABflUT:   See  title  Evidekoe,  sub- 
title Hbabsat. 

ESABTH-XOHET:  See  title  Taxation. 

HiSTOBT  OF. 

HEDOE-BOTS.  This  phrase  denotes 
the  allowance  of  wood  for  the  repair  of 
hedges  (sometimes  called  hays,  whence 
hay-bote)  made  to  a  tenant  for  life,  or  other 
tenant  with  a  limited  interest 
See  title  Estovbbs. 

HEDGES:  iSM title Fekobs and Ditohes. 

HEOL  As  defined  by  Blackstone,  the 
heir  is  one  "  upon  whom  the  law  casts  the 
estate  immediately  on  the  death  of  his 
ancestor;  whence  also  it  is  said  that  the 
heir  cannot  disclaim  the  estate  of  his 
ancestor  (see  title  Disolaimeb).  It  is  a 
maxim  of  the  English  Law  that  Qod  and 
not  man  m^eth  an  heir  (^Solue  Deus  hmre- 
demfaoere  potest^  non  homo)  ;  and  again  it 
is  a  maxim  of  the  Boman  Law  that  the  law 
and  not  the  prietor  makes  an  heir  (Prxtor 
hsaredem  faeere  non  pote$t,  lex  faeere  potest). 
The  two  maxims  are,  however,  very  differ- 
ont  in  what  they  denote,  the  maxim  of  the 
Boman  Law  merely  pointing  at  the  differ- 
ence between  the  hiree  and  the  bonorum 
poeeeseor  (or,  roughly  speaking,  between 
the  legal  and  the  equitable  owner),  and 
not  implying  that  a  testator  could  not  (for 
in  fact  he  idways  could)  in  Boman  Law 
constitute  his  own  heir,  whereas  the  maxim 
of  the  English  Law,  on  the  other  hand, 
points  at  the  difference  between  an  heir 
and  a  devisee,  and  seeks  to  denote  (with  a 
certain  feeling  of  piety  that  i^  characteristic 
of  the  early  law)  the  inability  of  any  one 
to  determine  for  himself  amidst  the  multi- 
tude of  chances  who  shall  be  the  successor 
to  his  real  estate  if  left  to  descend  in  due 
course  of  law.  The  popular  use  of  the 
term  heir  is  a  mistake  for  devisee.  An  heir 
can  only  be  determined  upon  the  decease 
of  the  ancestor  (Nemo  est  hxres  viventis)^ 
and  he  is  the  heir  whom  the  canons  of 
descent  demonstrate  when  applied  at  the 
date  of  such  decease  {see  title  Desobnts). 

The   following    are    the    varieties    of 
heirs : — 


>  See  title  Heib. 


(1.)  HeifApparenL — ^Is  he  who,  if  he 
survive  his  ancestor,  must  certainly  be  his 
heir  and  succeed  him,  e.<)r.,  the  elaest  son 
in  the  lifetime  of  his  father. 

(2.)  Heir-Presumptive. — Is  he  who,  if  the 
ancestor  were  immediatelv  to  die,  would 
succeed,  but  whose  right  of  succession  may 
be  defeated  bv  some  event  other  than  his 
own  death  beiore  the  ancestor. 

(3.)  Customary  Heir, — Is  he  who  is  heir 
accoiding  to  any  custom,  such  as  that  of 
Borough  English,  or,  in  the  case  of  copy- 
hold lands,  upon  the  death  of  his  ancestor. 

The  hs^es  of  Boman  Law  is  more  like  the 
executor  than  the  heir  of  English  Law, 
being  both  constituted  by  the  appointment 
of  the  testator,  and  taking  in  general  a 
bare  l^gal  estate,  which  he  holds  in  trust 
to  pass  down  or  to  distribute  among  others. 
^00  title  Hjebedeb. 

HEIB  AFPABEHT 

HEIB,  OnSTOlIABT 

HEIB  FBESUXPnYE 

HEEEt-LOOm.  Such  personal  diattels 
as  go  to  the  heir  along  with  the  inheritance, 
as  being  a  loom,  limb,  or  member,  ».«.,  part 
thereof.  They  are  properly  ancient  portraits 
of  former  owners,  coats  of  arms,  paintings, 
and  such  like ;  and  are  to  be  distinguished 
from  another  class  of  personal  chattels,  often 
but  improperly  called  heir-looms,  and  which 
are  by  express  words  annexed  to  the  in- 
heritance to  eo  along  with  it,  and  which 
are  usually  (but  not  necessarily)  fixed  to 
the  inheritance  in  such  a  manner  as  does 
not  admit  of  their  severance  from  it  with- 
out damaging  the  inheritance.  A  bill  in 
canity  will  lie  for  the  specific  delivery  up 
of  heir-looms  to  the  owner  of  the  inherit^ 
anoe  {Pusey  v.  Pusey,  1  Wh.  &  Tud.  L.  O. 
735). 

See  title  Fixtubes. 

HEBALD8'  COLLEGE.  A  royal  corpo- 
ration which  is  said  to  have  received  its 
charter  of  incorporation  from  King  Bichard 
III.  of  odious  memory,  but  who  appears  to 
have  anticipated  several  of  the  beneficial 
measures  of  Henry  VII.,  his  rival  and  suc- 
cessor. The  Earl  Marshal  (Norfolk,  D.)  is 
the  head  of  the  college.  The  records  of 
the  college  are  kept  partly  at  the  college 
itself  (St  Bennet's  Hill,  Si.  Paul's,  City  of 
London),  and  partly  in  the  Harlelan 
Library  (2  Tayl.  on  Evidence,  5th  ed., 
1287).  In  cases  of  pedigree  an  officer  of 
this  college  has  been  allowed  to  explain 
armorial  bearings,  especially  when  these 
are  of  a  date  prior  to  the  Bevulution.  The 
records  (kept  at  the  college)  of  visitations 
made  by  the  heralds  in  the  16th  and  17th 
centuries  under  a  commission  from  the 
Crown,  and  which  visitation-records  cori- 
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tain  the  pedigrees  and  coats  of  arms  of  the 
English  nobility  and  principal  gentry,  are 
admiHsible  in  evidence  as  official  records  or 
public  documents,  to  establish  or  to  defeat 
pedigrees  and  peerage  claims  (2  Tayl.  on 
Kvidence,  5th  e<l.  1511). 

See  titles  Chivalry, Court  op;  Docr- 

MENTS,  PrOOP  op. 

HSBBAOE.    The  liberty  vhich  one  man 
hnth  in  or  over  another  roan's  ground,  e.g,^ 
his  forest,  to  feed  his  cattle  therein. 
See  title  Common,  Bight  of. 

HEBEDITAXEKT.  Is  the  general  name 
for  lands  or  houses;  it  mny  be  either  a 
corporeal  hereditament, an  inoor]X)real  here- 
ditament, or  a  purely  incorporeal  heredita- 
ment. 

Si'c  title  iNCORroBEAL  Hereditaments. 

HEBE8T.  Is  defined  in  1  Hawk.  P.  0. 
c.  2,  as  being  the  offence  of  holding  a  false 
opinion  repugnant  to  some  point  of  doctrine 
clearly  revealed  in  the  Scriptures,  and 
either  absolutely  essential  to  a  man's  sal- 
vation or  of  iSfCntial  importance  in  the 
Christian  faith.  The  penalty  fur  the  offence, 
which  in  the  case  of  ]fiy  persons  has  gone 
entirely  into  desuetude,  used  to  be  either 
de^ith  or  excommunication,  or  other  eccle- 
hiubtical  penalty. 

See  titles  Atheism  ;  Christianity. 

HEBIOT.      The  best  beast  (whether  a 
horms  ox,  or  cow)  which  by  the  custom  of 
mobt  manors  is  due  to  the  lord  upon  the 
death  of  his  copyhold    tenant     Heriots 
are  UHually  divided  into  two  sorts,  heriot- 
service  and  heriot-custom ;  the  former  are 
8uch  as  ure  due  upon  a  special  reservation 
in  a  grant  or  lease  of  lands,  and  therefore 
amount  to  little  more  than  a  mere  rent; 
the  latter  arise  upon  no  special  reservation 
whatever,  but  depend  bolcly  upon  imme- 
morial usage  and  custom.    In  some  manors 
it  is  the  best  chattel,  under  which  term  a 
jewel  or  piece  of  plate  is  included ;  but  it 
is  always  a  personal  chattel,  which  imme- 
diately on  the  death  of  the  tenant,  being 
ascertained  by  the  option  of  the  lord,  be- 
comes vested  in  him  as  his  property,  and  U 
no  charge  on   the  lands,  out  merely  on 
the  goods  and  chattels  of  the  tenant  (1 
Cruise,  323). 

HIDAGE.  By  some  it  is  said  to  signify 
an  extraordinary  tax  payable  to  the  king 
upon  every  hide  of  land ;  by  others  it  is 
said  to  Ixj  an  exemption  from  that  tax 
(Lfg  TermtB  de  la  Ley). 
See  title  Hide. 

HIDE.  A  hide  of  land  was  a  family 
holding,  variously  estimated  from  100  to 
120  acres. 

See  title  Hidage. 


HIGH  OOMIOSSIOV.    The  Act  of  Su- 
premacy,  1   Eliz.  c.  1.  restored  all  eocle- 
siaaUcal  jurisdiction  to  the  Crown,  and 
empowered  the  Queen  to  execute  the  same 
jurisdiction  by  commissioners  to  be  ap- 
pointed under  the  great  seal,  and  the  power 
of  the  commissioners,  when  appointed,  waa 
made  to  extend  to  all  heresies,  schisms, 
abuses,  and  offences  whatsoever  which  fell 
under  the  cognizance  of  the  spiritual  au- 
thoritv.    After  various  temporwy  commis- 
sions had  been  appointed  under  this  Act,  a 
more  permanent  commission  was  appointed 
under  it  in   1583,  during  the  primacy  of 
Archbishop  Whitgift.  This  last-mentioned 
commission  was  the  Court  of  High  Commis- 
Bion,  commonly  so  called.    It  consisted  of 
forty-four  commissioners,  twelve  of  whom 
were  bishops,  other  twelve  of  them  privy 
councillors,  and  the  rest  either  clergymen 
or  laymen,  all  which  commissioners  were 
directed  and  empowered  by  jury  or  by  wit- 
nesses, or  by  other  means  of  trial,  to  inquire 
into  all  offences  or  miademeanourB  against 
or  contrary  to  the  Acts  of  Supremacy  (1  Eliz. 
0,  1),  and  Uniformity  (1  Eliz.  c.  2).  includ- 
ing thereunder  the  cognizance  of  all  he- 
retical opinions,  seditious  books,  contempts, 
conspiracies,  false  rumours,  slanders,  &o. ; 
also,  incests,  adulteries,  and  the  like ;  also, 
absence  from  church,  &c.    And  any  three 
of  the  commissioners,  of  whom  one  was  to 
be  a  bishop,  were  empowered  to  examine 
suspected  persons  on  oath  and  to  puniah 
the  refractory  by  spiritual  censures,  fines, 
or  imprisonments,  at  their  discretion,  with 
power  also  to  amend  the  statutes  of  schools, 
colleges,  Ac. 

The  procedure  of  the  Court  was  wholly 
founded  on  the  Canon  Law,  and  the  ac- 
cused was  subjected  to  a  series  of  interro- 
gatories of  an  exhaustive  and  searching 
character,  which  he  was  CQpipelled  to  answer 
on  oath  (called  the  oath  ex  officio)  without 
evasion,  not  being  allowed  the  benefit  of 
tlie  Common  Law  maxim,  that  no  one  is 
bound  to  criminate  himself. 

This  Cf)urt  met  with  the  same  fate,  in 
the  same  year,  from  the  same  causes,  and 
by  the  «ime  Parlioment.  as  the  Court  of 
Star  Cliamber.    See  that  title. 

.HIGH  8EA8.  Torts  committed  on  the 
high  seas  and  justiciable  in  England  have 
the  lex  mercatoria  applied  to  them  so  far  as 
England  recognizes  or  has .  varied  that 
general  law,  and  not  otherwise.  Crimea 
committed  on  the  high  seas  and  consti- 
tuting offences  against  the  law  of  nations 
are  justiciable  everywhere. 

HIGH  TREA80V  :  See  title  Treason. 

mOHEE  AND  LOWEE  BCAIE,  COSTS 

Under  the  6th  order  of  the  Kiiles  of  August 
1 875,  regarding  costs  in  the  Supreme  Court' 
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— continued, 

A  difltinotioQ  is  taken  between  ooBts  on  a 
lower  80  lie  and  costs  on  a  higher  scale ; 
and,  under  rule  2  of  that  order,  all  conten- 
tious matter  (speaking  roughly)  entitles  a 
solicitor  to  costs  on  the  higher  scale,  and 
under  rule  1  of  that  order,  all  merely  ad- 
ministrative matter  (where  the  estate  does 
not  exceed  £1000)  and  all  proceedings  on 
specially  indorsed  writs  and  the  like  entitle 
a  solicitor  to  costs  on  the  lower  scale  only, 
unless  the  Oonrt  should  expressly  allow 
costs  on  the  higher  soale. 

HIGHWAY.  This  is  a  public  way  open 
to  all  the  king's  subjects,  and  leading  be- 
tween two  public  termini  {Young  v.  Uuth- 
bertion,  1  Macq.  H.  L.  455).  The  soil  of 
the  road  is  in  the  freeholders  adjoining 
(Coolce  V.  Green,  11  Price,  736).  A  highway 
may  be  created  either  by  Act  of  Parliament 
(Sutdiffe  V.  Greenwood,  8  Prico.  5.15),  or  by 
dedication  of  the  freeholder  to  the  public, 
which  dedication  must  be  absolute  (iZex  v. 
Leake,  2  N.  &  M.  595).  otherwise  it  is  a 
mere  licence  (Stafford  {MarquU)  v.  Coyney, 

7  B.  &  C.  257).    Moreoyer,  the  dedication 
must  be  in  perpetuity  {Dawes  v.  Hawhins, 

8  0.  B.  (N.8.)  848).  Such  a  dedication  may 
be  presumed  from  long  enjoyment  (Poo/e  v. 
Huskinson,  11  M.  &  W.  827) ;  and  it  is  not 
material  to  inquire  who  the  precise  dedi- 
cating owner  was  (Rex  v.  East  Mark 
Tything,  11  Q.  B.  877).  If  the  owner  wants 
to  exclude  the  presumption  of  a  dedication, 
while  at  the  same  time  he  wishes  to  let  the 
public  pass  over  it,  he  should  do  some  act 
to  shew  that  he  gives  a  licence  only ;  the 
common  course  is  to  shut  the  way  up  one 
day  in  the  jee^  (British  Museum  (Trustees) 
V.  Finnis,  5  0.  &  P.  460).  Where  the  parish 
or  township  adopts  a  public  way,  which 
becomes  such  by  dedication,  it  is  liable  to 
repair  the  same,  even  at  Common  Law 
(Bex  V.  Leake,  2  K.  &  M.  583);  and  for 
statutory  regulations  as  to  such  adoption, 
see  5  &  6  Will.  4,  c.  50  (Highway  Act. 
1835).  A  remedy  lies  by  action  or  indict- 
ment for  the  obstruction  of  a  highway 
{Domston  v.  Payne,  2  Sm.  L.  0. 132). 

See  title  Eabements,  sub-title  Wat. 

HUX  y.  BIOOS,  0A8E  07.  Was  a  de- 
cision in  the  year  1841  of  the  Privy  Council 
upon  an  appeal  from  the  Court  of  first 
instance  of  the  Island  of  Trinidad.  Hill 
(the  appellant)  was  governor  of  the  island, 
and  was  found  liable  in  the  civil  court  of 
his  own  island  on  an  account  for  jewelry 
in  the  sum  of  £825.  or  thereabouts.  The 
Privy  Council  confirmed  the  decision  in 
the  Court  below.  The  jewelry  had  Ik  en 
supplied,  and  the  debt  for  same  incurred, 
prior  to  Hiirs  appointment  to  the  governor- 
ship. 


HIBIFO.  A  oontraot  whereby  a  person 
oflfers  to  let  to  another  either  some  instru- 
ment of  utiUty  (locatio  ret),  or  his  services, 
for  a  definite  period  (locatio  operarum),  or 
his  services  until  thereby  a  certain  work, 
«.gf.,  a  church  or  a  theatre,  is  constructed 
(locatio  averts).  The  person  who  under- 
takes to  build,  e,g.,  a  theatre,  is  called  a 
contractor  par  excellence. 

See  titles  Locatio  Conduotio;  Lou- 
age. 

HLA70BD.  A  great  lord  who  had 
vassals  under  him,  and  to  whom  also  land- 
less  men  might  commend  themselves.  He 
was  answerable  to  produce  them  when 
wanted  for  the  purposes  of  justice. 
See  title  Fbankplbxxse. 

HOLDIHG  OVBE.  This  is  the  phrase 
commonly  used  to  denote  that  a  tenant  re- 
mains in  possession  of  lands  or  houses  after 
the  determination  of  his  term  therem. 
Thus,  a  tenant  by  sufferance  is  one  who 
has  come  in  by  right  and  who  holds  over 
by  wrong.  And  by  the  Common  Law,  a 
husband  who  has  been  in  podsession  during 
the  coverture  in  right  of  his  wife,  and  who 
afterwards  fnot  having  qualified  by  the 
birth  of  a  child  or  otherwise  to  hold  over 
as  tenant  by  the  curtesy)  holds  over,  was 
also  a  tenant  by  sufferance,  but  for  bin 
more  speedy  ejection  by  the  next  successor 
m  right  he  is  made  a  trespasser  by  the 
Stat  6  Anne,  c.  18,  s.  5. 

HOLOGaAPH  WILL.  A  will  written 
whoUy  by  the  hand  of  the  testator  himself 
18  so  called.  Before  it  is  admitted  to  pro- 
bate, the  fixed  animus  testandi  must  be 
prove^  beoauso  (especially  before  1  Vict 
c.  26)  it  might  have  been  intended  merely 
as  a  sketch  of  the  dispositions  the  testator 
intended  by-«nd-by  to  make,  if  upon  further 
reflection  he  still  approved  of  same. 

HOLY  0BDEB8  ;  See  title  Obdination. 

HOHAOE.  This  was  an  incident  of 
feudalism,  and  was  so  called  because  the 
tenant  thereby  acknowledged  his  tenure  as 
that  of  the  lord's  man  or  vassal  (devenio 
iMmo  vester).  It  is  to  be  distinguished 
from  fealty,  another  incident  of  feudalism, 
and  which  consisted  in  the  solemn  oath  of 
fidelity  made  by  the  vassal  to  the  lord 
whereas  homage  was  merely  an  acknow- 
ledgment of  tenure.  If  the  homage  was 
intended  to  include  fealty  it  was  called 
liege  homage,  but  otherwise  it  was  called 
simple  homage. 

Theword  homage,  or  homagium,  is  also 
a  noun  of  multitude,  and  denoted  the  jury 
of  copyholders  who  made  presentment  to 
the  lord  or  his  steward  of  all  matters  af- 
fecting the  lands  of  tho  man(»r  which  had 
been  transacted  out  of  Court.  Such  pre- 
sentment has,  however,  ceased  to  be  re- 
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quired  in  the  great  majority  of  cases  since 
tlie  Act  4  &  5  Vict.  c.  35. 

HOME-TBASE  SHIP :  /See  title  Forkign- 
(luiNO  Ship. 

HOHIGIDE   is   literally  the   killing  of 
a  human  being.     It  is  of  the  following 
varietioH  : — 
(n.)  Felonious     homicide,    and     being 

either  murder  or  mannlaughter ; 
(h.)  Excusable  homicide, — as  where  it 
occurs  by  misadventure,  or 
through  ignorance,  or  from  ne- 
e<  ssity ;  and 
(p.)  Justifiable  horaioido, — as  where  a 
sheriff  executes,  or  causes  to  be 
executed,  a  criminal  in  strict  con- 
formity to  his  sentence ;  or  where 
a  policeman  kills  a  person  who 
resists  capture ;  or  where  another 
person  commits  the  act  in  self- 
defence  ;  or  (in  the  case  of  a 
woman)  in  defence  of  her  chastity. 

HOMIHS  BEPLEGIAHDO.  This  was  a 
writ  which  lay  to  replevy  a  man  out  of 
])riMon,  or  out  of  the  custody  of  any  private 
person,  in  the  same  manner  that  chattels 
taken  in  distress  may  be  replevied.  It  was 
necessary  to  give  securitv  to  tlie  sheriff  that 
the  man  should  be  forthoomiug  to  answer 
any  charge  as^ainst  him.  In  SomerteWs 
Case  (20  St.  Tr.  1),  it  is  stated  by  Mr.  Har- 
grtaves  in  ar<niiiient  that  this  writ  was 
one  (the  writ  de  ncUivo  hahendo  being  the 
other)  of  the  only  two  writs  provided  by 
law  for  the  master's  reclaiming  a  runaway 
villein. 

See  titles  Nativo  Habendo;  Villh- 

NAGE. 

H0H0BABIIT1C.  A  fee  paid  (e.^ ,  to  a 
ban  ister,  queen's  counsel,  or  physician)  for 
his  service's,  and  for  the  recovery  of  which 
no  action  lies  in  any  court  of  justice,  the 
liability  being  honourable  and  amounting 
to  a  moral  obligation  only. 

EONOUB.  The  seigniory  of  a  lord  para- 
mount was  so  called,  wliile  the  seigniory  of 
a  mesne  lord  was  simply  called  a  seigniory. 

H0B8E8.  A  person  who  hires  a  horse 
is  bound  (in  the  absence  of  express  agree- 
ment to  the  contrary)  to  provide  it  with 
sufficient  food  during  his  use  of  it  (Hand- 
ford  V.  Palmer,  5  Moo.  74) ;  he  must  also 
use  it  in  a  careful  manner,  and  not  drive 
it  when  visibly  exhausted  {Bray  v.  Mavne, 
Gow.  1).  A  livery  stable-keeper  has  a  lien 
for  his  keep  and  exercise  of  a  horse  (Bevan 
V.  Water$,  3  0.  &  P.  520);  and  other  stable 
keepers  may,  by  special  agreement,  acquire 
a  similar  lien  ( Wallace  v.  Waodgate,  1  C.  & 
P.  575).  Horses  standing  at  livery  are 
liable  to  be  distrained  for  rent  {Parsons  v. 
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Gimell,  4  C.  B.  545).  The  stats.  2  &  3  Ph. 
&M  Q.7,  and  31  Eliz  c.  12,  regulate  the 
sale  of  horses,  which  must  be  in  fairs  or 
markets ;  and  horses  so  sold,  although 
stolen,  become  the  property  of  the  pur- 
chaser ;  but  the  owner  of  a  stolen  horse  so 
sold  may  redeem  it  upon  payment  of  the 
price  given,  31  Eliz.  c.  12,  s.  4. 

H08IEBT  MAHU7ACTTJBE.  The  stat. 
37  &  38  Yict.  c.  48,  prohibits  all  stoppages 
by  the  master  out  of  the  workman's  wages, 
for  farm-rents  and  such  like  charges ; 
abolishing  in  effect  set-off,  and  leaving  the 
master  to  his  right  of  action  only. 

HOSPITAL.      The  stat.  39  Eliz.  c  5. 

enables  any  person  or  corporation  to  found 

hospitals  for  the  poor,  and  also  to  inoorpo- 

rate  them  {Newcastle  Corporation  v.  AttoT' 

ney-Qeneral,  12  Gl.  &  Fin.  402) ;  prior  to 

that  statute,  hospitals  could  only  be  founded 

by  royal  licence  or  letters  patent  (Simpson 

V.  Wilkinson,  7  M.  &  G.  50).    Hospital 

lands  are  exempt  from  land-tax  if  that  was 

their  application  at  the  time  of  the  passing 

of  38  Geo.  3,  c.  5  (Cox  v.  Babbits,  3  App. 

Oas.  473),  but  not  if  the  hospitals  are 

founded  subsequently  to  that  Act  (Lord 

Colchester  t.  Keumey^  L.  B.  I  Exch.  368 ; 

L.  R.  2  Exch.  253).    Hospitals  (together 

with  all  the  buildings  incidental  thereto) 

are  also  exempt  from  inhabited  house  duty 

(48  Geo.  3,  c.  55 ;  Jepson  v.  Grtbble,  1  Exch. 

Div  151).  Ofcourse,  hospitals  are  charities 

within  the  meaning  of  the  Mortmain  Act. 

See  title  Charitibs. 


HOTCHPOT.    This  word  is  the  Engliali 
equivalent  for  the  Latin  eoUatio,   It  denotes 
that  of  two  or  more  persons  jointly  entitled 
to  share  equally  in  the  distribution  of  pro- 
perty, whether  real  or  personal,  any  one  of 
them  who  has  received  part  of  his  or  her 
share  previously  to  the  period  of  the  ulti- 
mate distribution  must  bring  into  the  com- 
mon property  the  part  so  received  before  he 
or  she  is  entitled  to  share  in  the  general 
dlBtribution.    Thus,  if  the  owner  of  fifty 
acres  has  two  daughters,  and  gives  one  of 
such  daughters    twenty  acres  upon  her 
marriage,  and  afterwards  dies  intestate, 
leaving  the  two  daughters  his  oo- heiresses, 
the  daughter  who  had  already  received 
part  shall  bring  that  part  into  hotchpot, 
and  then  take  her  half  share  of  the  original 
fifty  acres,  or  refusing  so  to  do,  shall  Itrave 
all  the  remaining  thirty  acres  to  her  sister 
(^2  &  23  Car.  2,  c.  10,  s.  5).    A  hotchpot 
clause  is  also  usual  in  wills  and  marriage 
settlements. 

See  titlej  Gollatio  ;  Reduction. 

HOTEL:  See  titles  Inx;  Inn-kekpbb's 
Lien. 
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H0TJ8E-B0TE.  This  word  denotes  the 
right  of  the  tenant  for  life,  or  other  tenant 
with  a  limited  interest,  to  take  wood  or 
timber  for  the  necessary  repair  of  houses, 
&c.,  part  of  the  lands  in  tenancy. 
See  title  Estovebs. 

HOUBB-BBEAXmO :    See    title    Bub- 

GLABT. 

HOUSB  07  COMlIOini.  The  lower  divi- 
sion  of  the  Legislature.  The  history  of 
its  growth  is  the  history  of  the  English 
constitution  (see  title  Constitution, 
Gbowth  of).  For  the  proper  conduct  of 
its  business,  it  enjoys  many  priyileges  (see 
title  Pbiyilbge  of  Pabliahent);  and  as 
regards  money-bills,  its  privilege  is  exclu- 
sive of  the  lords  (see  title  Monet-Bills). 
Its  members  require  no  property  qualifica- 
tion  (see  title  Meubjsr  of  Pabliament). 
See  also  titles  Elections,  Commons* 

Bights  in  ;  Eleotobal  Fbanchise  ; 

Bepbesentation  in  Pabuambnt. 

HOUSE    OF    COBBECnON.      By    the 

Prison  Act,  1805  (28  A  29  Vict.  c.  12G), 
8.  56,  the  distinction  between  prisons  and 
houses  of  correction  baa  been  abolished; 
that  distinction,  while  it  existed,  was  this, 
that  houses  of  correction  were  in  the  nature 
(»f  reformatories  rather  than  of  penal  es- 
tablishment:!, which  prisons  are. 
See  titles  Gaols  ;  Pbisons. 

HOUSE    OF    LOBDS,    JITBISDICTIOK 

OF.  The  House  of  Lords  having  been 
originally  interchangtinble  with  the  Aula 
Regis^  was  possessed  of  a  twofold  jurisdic- 
tion, namely, 

(1.)  An  original  jurisdiction ;  and 

(2.)  An  appellate  jurisdiction. 
This  twofold  jurisdiction  appears  from  vari- 
ous causes  to  nave  fallen  in  early  times  into 
comparative  disuse.  ( 1 . )  The  disuse  of  the 
original  jurisdiction  is  accounted  for  by  the 
circumstence  that  the  Aida  Regis  had  l>een 
divided  into,  firstly,  committees,  and  se- 
condly, permanent  Courts,  appropriating 
to  themselves  ttie  cognizance  of  special 
matters ;  namely,  the  Court  of  Exchequer 
for  matters  of  revenue  affecting  the  Crown ; 
the  Court  of  Common  Pleas  for  matters 
chiefly  of  a  freehold  nature  between  subject 
and  subiect ;  the  Court  of  Queen's  Bench 
originally  for  the  residuary  jurisdiction  of 
the  Atila  Regis,  but  latterly  for  a  definite 
but  more  or  less  general  portion  of  thai- 
jurisdiction  ;  and  the  Court  of  Chancery  for 
matters  of  grace,  (2.)  The  disuse  of  the 
appellate  jurisdiction  is  accounted  for  partly 
by  the  competency  of  the  jurisdiction  of 
the  Courts  having  original  jurisdiction,  and 
more  especially  by  the  wiile  powers  of  the 
Court  of  Chancery,  whicli  gave  redress  in 
most  cases  of  hardship  at  Common  Law,  and 
partly  by  the  circumstance  that  the  Coun- 
cil or  Star  Chamber  exercised,  although 
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illegally,  a  control  over  verdicts ;  and  partly 
also,  and  perhaps  chiefly,  by  the  circum- 
stance that  the  Court  of  Exchequer  Cham- 
ber was  ebtablished  by  31  Edw.  H,  st.  1,  c.  12, 
as  a  Court  of  Appeal  from  the  Courts  of 
Exchequer  and  Common  Pleas,  becoming 
also  a  Court  of  Appeal  fmm  the  Court  of 
Queen^H  Bench  in  virtue  of  the  stat  27  Eliz. 
c.  8.  Certain  it  is,  at  all  events,  thut  after 
the  beginning  of  the  fifteenth  oeutury  the 
appellate  jurisdiction  of  the  House  of  Lords 
did  fall  into  disuse,  and  that  it  continued 
in  disuse  till  about  the  Beefioration  in  1660, 
when  the  jurisdiction  of  the  House  of  Lords, 
as  well  in  its  original  as  in  its  appellate 
branch,  was  attempted  to  be  restoi^^. 

Thus  (1.)  With  reference  to  their  original 
jurisdiction, — The  Lords  did  not  at  the 
Kestoiation  period  hesitate  on  petition 
(a)  to  stay  waste  on  the  estates  of  private 
persons :  (6)  to  secure  the  tithes  of  church 
livings  during  vacuncies ;  or  generally  (0) 
to  interfere  in  freehold  matters  affecting  a 
member  of  ti.eir  own  House.  But  these 
pretensions  were  always  obiecte<l  to  by 
the  Commons  as  an  unlawful  interference 
with  the  ordinary  tribunals,  and  were  finally 
given  up  in  the  case,  or  as  a  consequence 
of  the  case,  of  Skinner  v.  East  India  Gom' 
pany,  in  the  reign  of  Charles  U.  The  plain- 
tiff in  that  case  had  petitioned  the  King  for 
redress  and  restitution  in  respect  of  certain 
losses  sustained  by  him  at  the  hands  of  the 
East  India  Company's  agents,  they  having 
plundered  his  property,  taken  away  his 
ships,  and  dispossessed  him  of  an  island 
which  he  had  purchased  from  a  native  Indian 
prince.  The  King  transmitted  the  petition 
to  the  House  of  Lords,  and  the  Lords  called 
upon  the  Kast  India  Company,  through 
their  chairman.  Sir  Samuel  Bariiardiston 
(who  was  an  M.P.)  to  put  in  tl.eir  answer  to 
Skinner's  complaint.  The  Company  pleaded 
in  bar  to  the  jurisdiction ;  but  that  plea  was 
overruled,  and  eventually  judgment  was 
given  for  Skinner  with  £5000  damages.  The 
Company  having  in  the  meantime  brought 
the  proceedings  in  tiiC  House  of  Lords  to 
the  attention  of  the  Commons,  prayed  the 
latter  body  to  interfere  and  assume  juris- 
diction in  the  matter,  Bamanliston  being  a 
member  of  their  House.  The  Commons  at 
once  took  cognizance  of  their  complaint ; 
and  the  Lords  objecting  to  this  unwarrauteil 
assumption  of  jurisdiction  on  their  part, 
several  conferences  followed  between  the 
two  Houses.  These  conferences  proving 
ineffectual,  the  Lords  and  Commons  re- 
taliated on  each  other,  the  Commons  voting 
Skinner  into  custody  for  a  breach  of  privi- 
lege, and  the  Lords  committin;^  Baniardis- 
tou  for  the  like  cause.  Subsequently,  the 
Lords  released  Barnardiston,  but  the  Com- 
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monspersifitiu^  in  the  dispnto,  passed  a  bill 
vacating  all  iJKe  proceedings  in  the  Lords 
against  Bamardiston.  The  King  nltimately 
quieted  the  dispute  by  recommendiog  an 
erasure  of  all  proceedings  from  the  journals 
of  the  two  Houses;  and  the  Lords  have 
never  from  that  time  made  any  pretensions 
to  an  original  juribdietion. 

(2.)  With  reference  to  their  appellate 
jurisdiction, — ^The  Lords,  in  the  opinion  of 
Sir  M.  Hale,  never  exercised  any  such  juris- 
diction in  matters  coming  from  Courts  of 
Equitv  until  the  reign  of  Charles  I.,  or  more 
probably  the  Restoration  in  1660 ;  but  in 
matters  coming  from  the  Courts  of  Com- 
mon Law,  the  Lords  from  a  very  early  time 
exercised  an  appellate  jurisdiction  upon 
writs  of  error  under  commission  issuing 
under  the  Great  Seal.  This  appellate  juris- 
diction in  both  of  these  its  branches,  was 
equally  reasonable  and  proper;  but  upon 
its  attempted  revival  after  the  Restoration 
in  1660,  it  was  re&isted  by  the  Commons, 
principally  (it  appears)  upon  the  score  of 
privilege,  and  not  upon  an^  more  general 
grounds.    Thus,  in  1675,  in  the  case  of 
Shirley  v.  Sir  John  Fogg,  the  defendant 
being  a  member  of  the  Commons'  House, 
the  plaintiff  brought  an  appeal  to  the  House 
of  Lords  from  the  Courts  of  Eauity ;  where- 
upon the  Commons  apprehcnaed  the  coun- 
sel engaged  in  the  case  and  imprisoned 
them  in  the  Tower;   and  although  the 
Lords  sent  their  usher  to  the  Tower  to 
deliver  them,  they  remained  in  custody  for 
some  time  longer,  the  Lieutenant  of  the 
Tower  refusing  to  release  them  without  a 
warrant  from  the  Commons.    The  King, 
with  a  view  to  staying  this  dispute  between 
the  two  Houses,  prorogued  Parliament  for 
three  months ;  but  the  dispute  was  revived 
upon  the  re-easembling  of  Parliament,  and 
the  King  thereupon  again  prorogued  Par- 
liament, on  the  latter  occasion  for  eighteen 
months.    Shirley's  appeal  never  came  on 
again,  but  the  Lords  insisted  upon  their 
right  to  an  appellate  jurifidiction,  and  have 
ever  since  exercised  that  jurisdiction,  al- 
though the  Commons  upon  the  re-assem- 
bling of  Parliament  passed  some  [intem- 
perate] resolutions  to  the  effect  that  there 
lay  no  appeal  to  the  House  of  Lords  from 
Courts  ot  Equity,  and  that  to  assist  in  any 
such  was  to  oetray  the  rights  and  liberties 
of  the  subject.    The  appellate  jurisdiction 
in  Common  Law  matters  seems  not  to  have 
been  questioned  either  after  or  before  the 
Restoration. 

Appeal  to  the  House  of  Lords  are  now 
regulated  by  the  Appellate  Jurisdiction 
Act,  1876  (39  &  40  Vict.  c.  59),  and  the 
orders  and  ruks  made  thereunder  and 
which  are  applicable  to  all  appeals  pre- 
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— ooniinued. 

sented  to  the  House  on  and  after  the  1st 
of  November,  1876. 

See  title  Apfeaus,  Civtl,  VABiEnEB  of. 

HOUSE-TAX.  Otherwise  called  Inha- 
bited House  Duty,  is  an  assessment  upon 
every  house  that  is  occupied  for  the  pur- 
poses of  residence ;  business  premises  are 
exempt  from  it,  even  although  a  house- 
keeper resides  on  them  (82  &  33  Yict.  c. 
14.  s.  11 ;  repealed  but  in  substance  re- 
enacted  by  41  Vict.  c.  15,  s.  13) ;  and  when 
a  house  consists  in  part  of  residential  and 
in  part  of  business  premises,  the  tax  is  to 
be  confined  to  the  residential  part,  and  of 
course  is  on  the  assessed  annual  value  of 
such  part  as  residential. 

See  title  Inland  Bevenue. 

EOTISEHOLD  S17FFEA6E:  See  title 
Elbctobal  Franchise. 

HUE  AHB  OBT.  This  phrase  denotes 
the  [old]  process  provided  by  the  Common 
Law  for  the  pursuit  of  felons,  and  which 
the  sheriff,  temJtle,  may  still  put  in  force. 
But  the  modem  facilities  and  provisions 
for  arrest  have  now,  as  a  geneial  rule,  ex- 
cluded the  necessity  for  it 

See  titles  Watch  and  Wabd  ;  Police. 

EUITDBED :  See  title  Hundbedobs. 
EUKDEED  COUET. )  a  Hundred  Court 
HT7NDEEDOB8.  )  ^  much  the  same 
as  a  Court  Baron,  only  that  it  is  larger,  and 
is  held  for  the  inhabitants  of  a  pitfticular 
hundred  instead  of  a  manor ;  it  resembles  a 
Cuurt  Baron  in  not  being  a  CJourt  of  Record, 
and  in  the  free  suitors  being  the  judees, 
and  the  steward  the  registrar.  Hundredors 
are  persons  empanelled  or  fit  to  be  em- 
panelled on  a  jury  upon  a  controversy 
arising  within  the  hundred  where  the  land 
in  question  lies.  The  word  '^hundredor" 
also  sometimes  sifi^nifies  he  who  has  the 
jurisdiction  of  a  hundred  and  holds  the 
Hundred  Court ;  and  sometimes  it  is  used 
for  the  bailiff  of  a  hundred  (Cromp.  Juris. 
217).  By  the  Common  Law  the  hundred 
is  liable  for  all  damage  done  to  property 
within  it  by  rioters,  and  may  make  an 
assessment  to  raise  the  amount. 

EUSBAHD  AND  WIFE.  This  relation, 
which  was  anciently  called  that  of  Baron 
and  Feme,  is  fertile  in  lesal  consequences, 
as  well  in  the  rights  whi(3i  it  confers  as  in 
the  liubUities  which  it  imposes  upon  either 
party  to  the  relation. 

Firstly,  The  rights  of  the  husband  ;  and 
hereunder  firstly,  in  the  real  estate  of  the 
wife ;  and  secondly,  in  her  personal  estate. 

(1.)  In  the  real  estate  of  the  wife,  the 
husband  takes  the  following  tights: — 

(a  )  The  entire  rents  and  profits  arising 
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during  the  oovertare ;  and  if  he 
survive  the  wife,  and  has   had 
issue  by  her  capable  of  inheriting, 
(&.)  An  estate  for  the  residue  of  his 
life. 
But  with  respect  to  marriages  which  are 
solemnised  after  the  9th  of  August,  1870, 
and  real  estate  coming  to  the  wife  after- 
wards during  the  oovertare  by  descent,  the 
wife  takes  the  entire  rents  and   profits 
thereof  independently  of  her  husband ;  and 
the  husband  is  left  only  his  curtesy  estate. 
(M.  W.  P.  Act,  1870),  unless  the  wife  should 
(as  she  apparently  may)  defeat  that  right 
by  alienation  inter  vivos  or  even  by  dc-vise 
{Cooper  V.  Maedonald,  L.  R.  7  Ch.  Div.  288). 
(2.)  In  the  pergonal  estate  of  the  wife, 
the  husband  has  the  following  rights: — 
(a.)  All  that  part  of  her  personal  estate 
that  is  in  possession,  or  which 
(being  chattels  personal)  he  re- 
duces  into  possession  or  (but  only 
if  chattels  real)  alienates  during 
the  coverturf ;  and  if  he  survive 
the  wife, 
(b.)  All  that  other  part  of  her  estate 
which,  as  being  either  choses  iu 
action  not  reduced  into  possession 
go  to  him  as  her  administrator,  or 
as  being  chattels  real  not  alien- 
ated during  the  coverture,  or  the 
residue  of   the  separate  estate, 
simply  remain  to  him  jure  mariti. 
But  under  the  M.  W.  P.  Act,  1870  (33  & 
34  Vict  c.  93),  the  wages  and  earnings  of 
married  women  from  any  employment,  oc- 
cupation, or  trade,  or  from  the  exercise  of 
any  literary,  artistic,  or  scientific  skill  are 
to  be  their  own  separate  estate,  as  are  also 
all  investments  thereof,  and  all  deposits  in 
savings  banks;  and  further,  all  personal 
property  coming  to  married  women  under 
an  intestacy,  and  all  personal  property  not 
exceeding  £200  coming  to  them  under  a 
deed  or  will,  are  to  be  their  own  property ; 
and  married  women  may  eflbct  policies  of 
life  insurance  either  on  their  own  or  on 
their  husband's  lives,  and  such  policies  are 
to  form  part  of  their  own  separate  estate. 

Moreover,  in  respect  of  the  before-men- 
tioned righto  of  the  husband  as  well  in  the 
real  as  in  the  personal  estate  of  the  wife, 
the  same  are  subject  in  general  to  the  rule 
of  Equity,  called  ••  The  Wife's  Equity  to  a 
SetUement'*  (see  title  Equity  to  a  Settle- 
ment), whereby  the  Oourt  of  Chancery  in 
certain  cases,  and  almost,  indeed,  in  the 
invariable  case,  sets  apart  for  the  wife  a 

EToportion  of  her  estate  previously  to  the 
usoand's  obtaining  the  possession  thereof. 
Secondly,   The  rights  of  the  td/e,  and 
hereunder.    Firstlv,  In  the  real  estate  of 
her  husband;  and,  secondly,  in  his  per- 
sonal estate. 


EUBBAHD  AHD  WlFli— continued, 

(1.)  In  the  real  estate  of  the  husband. 
If  the  marriage  was  solemnised  before  the 
Ist  of  January,  1834,  and  the  wife  sur- 
vives her  husband,  she  is  entitled  for  the 
residue  of  her  life  as  dowress  to  one-third 
part  of  all  the  lands  of  which  her  hus- 
band was  at  any  time  during  the  coverture 
solely  seised  for  an  estate  of  inheritance ; 
and  if  the  marriage*  was  solemnised  after 
the  1st  of  January,  1834,  she  is  entitled  for 
the  residue  of  her  life,  as  dowress  to  one- 
third^  part  of  the  lands  of  inheritance  re- 
maining to  the  husband  undisposed  of  by 
him,  either  by  deed  or  will,  and  whether 
he  was  legally  seised,  or  only  equitably 
possessed,  of  the  same  lands  during  tlie 
coverture.  But  whereas  formerly  her  right 
of  dower,  after  it  had  once  attached,  was 
indefeasible  by  any  adverse  disfiosition, 
much  h'ss  by  any  adverse  declamtion,  of 
the  husband,  the  right  in  the  case  of  mar- 
riages solemnised  since  the  1st  of  January, 
1834,  Is  defeasible  by  disposition,  and  even 
by  declaration,  of  the  husband  to  the  con- 
trary, made  or  contained  by  or  in  any  deed 
or  will  of  his. 

Thirdly,  The  liaUlities  of  the  huOnind, 
In  respect  of  his  wife,  the  husband  incurs 
the  following  liabilities.  He  is  liable  to 
pay  all  his  wife's  debts  contracted  beforo 
the  marriage,  and  to  provide  her  with  the 
nece^isaries  of  life  during  the  marriage, 
whether  she  is  living  with  him,  or  (from 
no  fault  of  her  own)  separate  from  him 
{OUaway  v.  Hamilton,  3  C.  P.  Div.  393). 
lie  is  also  liable  on  all  the  contracts  of  his 
wife  entered  into  by  her  with  regud  to 
necessaries,  and  (upon  proof  of  his  assent 
thereto)  with  regard  also  to  non-neet  sttarien, 
being  articles  of  a  luxurious  and  expen- 
bive  kind.  However,  under  the  M.  W.  P. 
Act,  1870,  when  the  marriage  has  taken 
place  after  the  9th  of  August,  1870,  the 
nusband  is  nut  to  be  liable  fur  the  debts 
of  the  wife  conti  acted  before  marriage,  but 
the  wife's  own  st'paiate  esttite  (if  any)  is 
to  be  liable  for  the  same;  but  under  the 
M.  W.  P.  Amendment  Act,  1874,  the  hus- 
band is  again  subjected  to  liability  for 
these  debto  of  his  wife,  but  to  a  limited 
extent  only,  that  is  to  say,  to  the  extent 
(speaking  roughly)  of  all  [troperty  of  the 
wife  which  the  husband  has  acquired  or 
but  for  his  own  act  or  default  might  have 
acquired  for  himself. 

Fourthly,  The  liabilUies  of  Vte  wife.  In 
respect  of  lier  husband,  the  wife  used  for- 
merly to  incur  no  pecuniary  liability  at 
all,  but  only  the  duties  of  obedience  and 
chastity.  But  under  the  M.  W.  P.  Act, 
1870,  when  her  husband  becomes  charge- 
able to  tlie  pari-^h,  she  is  liable  to  an  order 
under  the  Poor  I^aw  Ameudnient  Act,  18tiS, 
8.  33,  charging  her  to  contribute  to  the 
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maintenance  of  her  hnafaand:  and  sbe  ia 
also  liable  for  the  maintenance  of  her 
children,  as  a  widow  was  by  law  already 
chargeable  therewith.  MonoTer«  iin<i^ 
the  M.  W.  P.  Amendment  Art.  1874, 
BuprtL,  she  is  rendered  liable,  jointly  with 
her  husband,  for  her  own  debts  oou traded 
before  the  marria^. 

See   also    titles    Conjtoal   Bights; 

liABBIAGE  8ETTLE1IKNTS ;   Ac. 


This  was  a  term  of  the 
Boman  Law,  and  denoted  a  pledge  or  mort- 
gage. As  distinguished  from  the  term 
pignui  in  the  same  law,  it  denoted  a  mort- 
gage whether  of  lands  or  of  goods  in  which 
the  subject  in  pledge  remained  in  the  pos- 
session of  the  mortgagor  or  debtor,  whereas 
in  the  pignua  the  mortgagee  or  creditor 
was  in  the  possession.  Such  an  hypotheca 
might  be  either  express  or  implied:  (1.) 
Express,  where  the  parties  upon  the  ooca- 
siou  of  a  loan  enterea  into  an  express  agree- 
ment to  that  effect;  or  (2.)  Implied,  aa, 
e,g,t  in  the  case  of  the  stock  and  utensils  of 
a  £umer  (oolontu),  which  were  subject  to 
the  landlord's  right  as  a  creditor  for  rent; 
whence  the  Scotch  law  of  hypothec. 

The  word  has  suggested  tlie  term  ikypo- 
theecUe,  as  used  in  the  mercantile  and 
maritime  law  of  England.  Thus,  under 
the  Factors'  Act,  goods  are  frequently  said 
to  be  hypothecatcid ;  and  a  cnptain  is  said 
to  have  a  right  to  hypothecate  his  vesdel 
for  necessary  repairs.  See  Kay's  Law  of 
Shipmasters  and  Seamen. 
See  next  title. 

ETFOIESOATIOV.  Is  a  term  in  Ship- 
ping Law,  and  denotes  the  Act  of  pledging 
ship  or  cargo  or  both  by  master  of  Tessel, 
to  enable  mm  (in  a  given  emergency)  to 
prosecute  his  voyage  with  success.  Before 
resorting  to  hypothecation,  the  master 
should  endeavour  to  raise  the  needftil  funds 
on  his  own  personal  credit  Bottomry  and 
respondentia  are  the  two  principal  forms  of 
hypothecation. 

See  titles  Bottombt;    Gaboo;    Bk- 

SPOHDEMTIA. 

ETPOTEEQUS.  In  French  Law  is  the 
mortgage  of  real  property  in  English  Law, 
and  is  a  real  charge,  following  the  property 
into  whosesoever  hands  it  comes.  Such  a 
charge  may  be  either  (1)  L4gaJe;  or  (2) 
Judidaire;  or  (3)  ConventionneUe,  It  is 
legale,  as  in  the  case  of  the  charge  which 
tiie  state  has  over  the  lands  of  its  accoun- 
tants, or  which  a  married  woman  has  over 
those  of  her  husband ;  it  iBjudieiaire,  when 
it  is  the  result  of  the  judgment  of  a  Court 
of  Justice ;  and  it  is  eonveniionneUe,  when 
it  is  the  result  of  an  agreement  (which 
must  be  express)  of  the  parties. 


HTFOTHBTICAL  TZAXLT  TBVAVCT. 

Is  the  basis  of  rating  lands  and  heredita- 
ments to  the  poor  rate,  and  to  other  rates 
and  taxes  that  are  expressed  to  be  leviable 
or  asseaaable  in  like  "»«""Pr  as  the  poor 
rate. 

See  titles  Poob  Batb  ;  Batdio  ;  Uhiov 
Act. 


IB    CEKTUM    XR,    QTOD 
ISDDI  POnnr:  See  Utle  Cebtum  Est 
Ac.- 


IDEM  BOVAITIA.  Where  two  words 
(usually  surnames)  sound  the  same,  al- 
though spelt  differently.  In  criruinai  in- 
dictments, a  mistake  in  spelling  the  sur- 
name is  immaterial,  so  long  as  the  sound 
is  the  same,  and  there  is  no  nuatake  rs  to 
the  party,  e.g.,  Segrave  for  Seagrave  (WU- 
liame  v.  (^,  2  Str.  9S3\  White  for  Whyte, 
and  such  uke. 

IDJJITiTY.  In  oonveyances  of  land,  it 
is  necesaarr  to  identify  Uie  property  sold 
with  that  desoribed  by  the  parcels  in  the 
title-deeds.  This  is'usaallf  done  by  a 
comparison  of  all  maps  and  the  suooeesive 
descriptions  in  the  successive  deeds, coupled 
with  a  declaration  of  identi^  by  some  old 
credible  person.  And  in  actions  and  suits, 
it  is  often  necessary  to  establish  the  iden- 
tity of  parties  and  of  deponents ;  but  suoh 
evidence  need  not  be  strict,  as  the  similarity 
of  name  throws  the  onus  of  disproving  the 
identity  on  tlie  party  affirming  the  nega- 
tive. An  affidavit  of  identity  is  also  re- 
quired of  the  names  in  certificates  of  births, 
baptisms,  marriages,  and  burials ;  otherwise 
the  question  <rf  identity  is  for  the  jury  to 
determine  {Hubbard  v.  Lee9,  L.  B.  1  Ex. 
255). 

IDIOCT :  See  title  Lunacy. 

IOV0EAMU8  (  We  are  ianoranfy  For- 
merly the  grand  jury  used  to  write  this 
word  on  bills  of  indictment  when,  after 
having  heard  the  evidence,  they  thought 
the  accusation  against  the  prisoner  was 
groundless,  intimating  that,  though  the 
mcts  might  possibly  be  true,  the  truth  did 
not  appear  to  them  ;  but  now  they  usually 
write  in  English  the  words  **not  a  true 
bill,  *  or  **not  found."  if  that  is  their  ver- 
dict ;  whereupon  the  party  is  forthwith  dis- 
charged ;  and  the  juiy  are  in  so  doing  said 
to  ignore  or  throw  out  the  bill.  A  notable 
instance  of  the  finding  of  an  ignoramw  was' 
the  JSarl  of  Shafteetmrf^B  Com^  8  St  Tr. 
759,  te^np,  Charles  II. 
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It  18  a  gene- 
ral rule  that 


ignorance  of  law  (Jtui)  is  no  exonse,  either 
for  committing  a  crime  or  for  hargaininp; 
away  (without  knowing  it)  a  private  dvil 
rightf  at  least  where  the  circumstances  out 
of  which  the  civil  right  arises  are  known  to 
the  parties  at  the  time  (PuUen  v.  Beady, 
2  Atk.  591);  secusj  if  the  circumstances 
were  not  then  known  (fiooper  ▼.  PhippSf 
L.  B.  2  H.  L.  149),  or  if  the  other  party 
committed  a  fraud  upon  the  ignorant  party 
(Ormond  y.  HtUehinsmy  13  Ves.  51).  On 
the  other  hand,  ignorance  of /act  is  always 
an  excuse,  assuming  that  the  fact  is  a 
material  one  (Ck)chrane  y.  TTiQif,  L.  B. 
1  Gh.  App.  58). 

ILL  ATA  ST  nrVSOTA.  Things  brought 
into  the  liouse  for  use  by  the  tenant  were 
00  called,  and  were  liable  to  the  jus  hypo- 
iheem  of  Boman  Law,  just  as  they  are  to 
the  landlord's  right  of  distrees  in  English 
Law. 

ILLEOALITT.  In  a  contract  vitiates 
same,  even  although  the  illegality  were 
purely  technical  6r  general  (Sykea  v.  Bea- 
don,  11  Gh.  Div.  170 ;  South  Wales  AUantic 
8,8.  Co.  2  Gh.  Div.  763). 

ILLEOinXACT :  See  titles  Bastard; 
LxGiTuiAOT,  Declabation  OF ;  Legitima- 
tion. 


These  are.  in  French 
Law,  the  immoveables  of  English  Law. 
Things  are  immeubles  from  any  one  of  three 
causes:  (1.)  From  their  own  nature, — e.g., 
lands  and  houses ;  (2.)  From  their  desti- 
nation,— e.g.f  animals  and  instraments  of 
agriculture  when  supplied  by  the  landlord ; 
or  (3.)  By  the  object  to  which  they  are 
annexed,  e.*/.,  easements. 

nmOBALITT.  If  the  consideration  for 
a  contract.  e.y.,  in  a  bond  to  ensure  future 
co-habitation,  vitiates  the  contract,  in  like 
manner  as  illegaUty  in  tlie  consideration 
would  vitiate  it.  SembUt  in  a  legacy  the 
immoral  conditioD  would  be  read  as  not 
inserted  in  the  will  (pro  non  tcripto). 
See  title  Gokditioks,  Impossiblb. 

imOYZABLSS:  iSk«  title  Moyeables. 

DCPAHEL.  To  impanel  a  jury  signifies 
the  entering  by  the  sheriff  upon  a  piece  of 
parchment  termed  a  panel  the  names  of 
the  jurors  who  have  been  summoned  to 
appear  in  Gourt  by  a  certain  day  to  form  a 
jury  of  the  country  to  hoar  such  matters  as 
may  be  brought  before  them. 
See  title  Pakbl. 

DCPABLANCE.  An  indalgence  for- 
merly granted  to  a  defendant  to  defer 
pleading  to  the  action  until  a  subsequent 
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term.  It  is  said  that  the  reason  of  allowuig 
an  imparlance  was  to  give  the  plaintiff  au 
opportunity  of  settling  the  matter  amicably 
with  the  defendant  without  farther  prose- 
cuting his  suit;  and  the  Gourt  is  in  the 
habit  in  a  proper  case  of  allowing  the 
parties  time  to  oonaider  about  a  compromise 
of  the  action.  By  the  2  Will.  4,  c.  39,  im- 
parlances as  such  were  abolished;  and 
more  recently,  by  r.  31  T.  T.  1853,  no  entry 
or  continuance  by  way  of  imparlance  or 
otherwise  was  to  be  made  on  any  record  or 
roll  whatever,  or  in  the  pleadings. 
8ee  title  GoNmnjAifOB. 

DIFBAGHIIBHT.  A  proceeding  agninst 
minitfters  and  other  public  servants  of 
eminence  instituted  by  the  Gommons  as 
prosecutors,  and  determined  by  the  Lords 
as  judges  (see  title  Attaindbb,  Bills  of). 
The  impeachment  of  Michael  de  U  Pole 
(chancellor)  in  1386  (10  Bic.  2),  is  the 
earliest  recorded  instance,  and  resulted  in 
the  removal  of  that  officer  from  the  chan- 
cellorship. William  de  la  Pole,  Duke  of 
Suffolk  (the  grandson  of  Michael  the  chan- 
cellor), is  the  second  well-defined  instance 
of  impeachment  (1449,  28  Hen.  6),  but  the 
impeachment  in  that  case  assumed  after- 
wards the  character  of  a  bill  of  attainder, 
and  the  bill  was  shelved  by  the  king 
banishing  the  duke  for  five  years.  The 
next  notorious  instances  of  impeachments 
are  those  of  Mompeeson  (1621)  for  his 
violation  of  the  Monopolies  Act,— and  of 
Bacon,  L.G.  (1621),  for  allegeil  bribery  in 
his  office,— and  of  Middlesex,  Earl  (1624), 
for  alleged  bribery.  Between  the  year 
1621  and  the  Bevolution  in  1688,  there 
were  about  forty  cases  of  impeachment,  of 
which  the  principal  were : — 

(I.)  Buckingham,  Duke,  in  1626; 

(2.)  Mainwarine,  Dr.,  in  1628 ; 

(8.)  Strafford,  Earl,  in  1640; 

(4.)  Laud,  Archbishop,  in  1641 ;  '^ 

(5.)  Glarendon,  Earl,  in  1667 ; 

(6.)  Danby,  Earl,  in  1679 ;  and 

(7.)  Fitzharris,  Mr.,  in  1681. 

Since  the  Bevolution  in  1688,  the  prin- 
cipal impeachments  have  been,— 

(1.)  The  Four  Whig  Peers  (Portland, 
Orford,  Halifax,  and  Somers),  in 
1701 ;  ^' 

(2.)  Sacheverell,  Dr.,  in  1710; 

(3.)  The  Three  Tory  Peers  (Oxford, 
Bolingbroke,  and  Ormond),  in 
1715; 

(4.)  Warren  Hastings,  in  1788;  and 

(5.)  Lord  Melville,  in  1804. 

To  an  impeachment,  the  king's  pardon 
cannot  be  pleEuled  in  bar  of  tiie  prosecution  ; 
but  after  conviction,  that  pardon  is  effica- 
cious (see  title  Danbt,  Impeachmxnt  op). 
An  impeachment  is  not  abated  by  a  pro- 
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rogation    of   parliament    (Oxford's    Case, 
1715),  nor  yet  by  a  dissolation  (Warren 
Hastings'  Oaee,  1788). 

IKFEACHMEirr  OF  WASTE :  See  title 
Wastb. 

IXPEBITIA  CITLPJS  ANHXTXEBA- 
TUB.  Want  of  skill  is  equally  culpable 
with  negligence. 

See    titles    Mabteb   and    Servant; 
Seryice,  Contracts  of. 

IMFXBTDraEHOX :  See  title  Boandal 
AND  Impertinence. 

IXPIICATIOir.  This  word  signifies 
something  implied  in  law,  though  not  for- 
mally expressed  in  words.  The  natural 
meaning  of  the  word  is  also  the  technical 
one.  Such  implications  are  raised  in  the 
matter  both  of  estates  and  of  rights :  e,g., 
prior  to  1  Vict.  c.  26,  an  estate  tail  by  im- 
plication arose  from  words  importing  an 
indefinite  failure  of  issue  of  the  donee  of 
the  estate  for  life  or  in  fee  simple;  and 
although  that  particular  implication  is  now 
expressly  discontinued  by  statute,  vet 
similar  implications  hold  good  in  other 
matters ;  also,  a  subsequent  ratification  by 
A.  of  the  contract  of  B.  amounts  in  law  by 
implication  to  a  previous  command  on  the 
part  of  A.  to  B.  to  enter  into  the  contract. 

IMPLIED  00NTRACT8.     Are    of  two 

great  classes,  either  (1.)  Implied  in  Law, 
or  (2.)  Implied  by  the  law  from  circum- 
stances. Those  con  tt  acts  which  are  implied 
in  law,  are  e.^.,  the  landlord's  right  of  dis- 
tress, these  contracts  being  raised  or  given 
by  the  law  witiiout  an^  (or  any  proximate) 
consideration  of  the  circumstances  or  con- 
duct of  the  parties;  on  the  other  hand, 
those  contracts  which  are  implied  by  law 
from  circumstances  are,  e.g.,  a  contract  or 
promise  of  marriage,  or  a  contract  of  agency, 
either  of  which  contracts  may  be  implied 
without  any  express  engagement  and  with- 
out any  writing  to  evidence  the  contract, 
and  solely  from  the  conduct  and  dealings 
of  the  parties.  The  quasi-oontraots  of 
Roman  Law,  undoubtedly  comprise  all 
those  contracts  that  are  implied  by  law 
from  the  conduct  of  the  i)arties ;  but  it  is 
the  opinion  of  Maine  (in  his  Ancient  Law) 
that  they  do  not  comprise  the  contracts 
which  are  implied  in  law,  aed  quare. 
See  title  Quasi-Oontract. 

IMFLIXD  TBUBT8.  Are  trusts  created 
in  Equity  by  regard  to  the  unexpressed 
but  presumed  intention  of  the  parties ;  tl  ey 
are  distinguished  on  the  one  hand  from 
express  trusts  in  which  that  intention  is 
expressed,  and  on  the  other  hand  from 
constructive  trusts  in  which  no  question  of 
intention  either  express  or  implied  is  con- 


IMFLIED  TRUVTB—coniintied, 

sidered,  but  the  Ourt  raises,  t'.e.,  constructs, 
the  trust  fur  its  own  purposes  simply. 
See  title  Trusts. 

IMPLIED  USES:  See  title  Uses,  Im- 
plied. 

IMPLIED  WABEAHTIEfl  :  See  title 
Warranty. 

•  DCPOSinOHS.  A  general  name  for 
taxes  (see  title  Taxation,  History  of). 
Illegal  impositions  so  called  were  those 
levied,  or  attempted  to  be  levied,  by  the 
sovereign  without  the  authority  of  Parlia- 
ment. 

See  titles  Bates's  Case  ;  Impositions, 
Case  of. 

IMPOSinOKS,  CASE  OF:  See  title 
Bates's  Case. 

IMPOSSIBILITT.  May  be  either  phy- 
sioal  (e.g.f  from  natural  causes)  or  legal 
(e.g.,  from  illegality,  immorality,  or  the 
like).  Some  distinction  is  made  by  law, 
according  as  the  impossibility  existed  at 
the  date  of  the  contract,  or  only  arose  sub- 
sequently thereto. 

See  titles  Altkbnatiyb  Obuoations  ; 

CJONDITIONS,  IVPOSSIBLB. 

DEPOSSISLE  COHDinOK:  See  title 
Conditions,  Impossible. 

IMPOTEKOE:  See  tiUe  Nullilt  of 
Marbiaoe. 

IMPOTEHTIA  C17LPS  ADKTJMERA- 
TTJB.  Want  of  strengtli,  when  strength  is 
warranted  expressly  or  impliedly,  is  equally 
blame-worthy  with  want  of  care,  t.e.,  negli- 
gence. 

DCPOTTHD.  The  placing — i.e.,  confin- 
ing— cattle,  goods,  or  chattels  taken  under 
distress  in  a  lawful  pound,  which  may  be 
either  open  or  close.  An  open  pound  is 
any  place  in  which  the  owner  of  the  cattle 
may  give  them  to  eat  and  drink  without 
trespass,  and  by  the  Common  Law  he  was 
in  fact  bound  to  do  so  at  his  own  peril.  A 
pound  close  is  some  private  place,  selected 
by  the  impounder,  where  the  owner  haa  no 
right  to  enter  to  them,  but  the  impounder 
must  sustain  them,  and  that  without  any 
allowance  for  it.  But  now,  by  12  &  13  Vict 
c.  92,  it  is  enacted  that  every  person  who 
shall  impound  or  confine  any  animal  in  any 
common  pound  or  incloded  place  thaU  pro- 
vide it  with  food  and  water;  and  by  the 
17  &  18  Vict.  0.  60,  it  is  further  enacted 
that  the  impounder  may,  in  the  manner 
directed  by  the  Act,  sell  the  catUe  im- 
pounded, or  any  of  them,  openly  in  the 
public  market,  and  apply  the  produce  of 
the  sjile  in  discharge  of  the  expenses  of 
food  and  nourishment,  rendering  the  over- 
plus (if  any)  to  the  owner  of  the  cattie. 
£!e^  titles  Pound;  PouND-BRSAcn. 
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Was  declared  illegal 
by  the  Long  Parliament  in  16  Gar.  1.,  nn- 
lees  for  home-defence,  or  unless  in  virtue  of 
the  obligations  of  tenure.  But  the  king 
¥rith  the  sanction  of  Parliament  has  im- 
pressed men,  «.</.,  under  19  Geo.  8,  o.  10, 
all  disorderly  and  homeless  yagabonds 
were  made  liable  to  impressment  fur  ser- 
vice in  the  army  in  the  then  pending  war 
with  America  (1779);  and  as  regards  ser- 
vice in  the  navy,  there  being  no  feudal 
provision  for  that,  the  king's  prerogative 
was  more  frequently  ezerolBed,  and  was 
at  no  time  declared  illegal,  although  it  has 
been  long  practically  obsolete  (m0  the  Re- 
port of  1859  drawn  up  by  the  Commission 
for  Uanning  the  Navy ;  and  sea  3  May's 
Const.  Hist  20-24). 

See  titles  Army  Dis6iplinb  Act,  1879 ; 

CONSORIPTION. 

niFBISOHMXirr  fob  DBBT.    By  the 

Stat.  82  &  33  Vict  c.  62  (The  Debtors 
Act,  1869),  s.  4,  it  is  enacted  that  no  person 
shaU,  after  the  Ist  of  January,  1870,  be 
arrested  or  imprisoned  for  malang  default 
in  payment  of  a  sum  of  money,  with  the 
following  exceptions : — 
(1.)  Persons  making  default  in  the  pay- 
ment of  a  penalty,  not  being  a 
penalty  in  respect  of  any  con- 
tract; 
(2.)  Persons  making  default  in  the  pay- 
ment of  an  V  sum  recoverable  sum- 
marily before   a  justice  of  the 
peace; 
(3.)  Persons  being  trustees  or  giMMt  trus- 
tees making  default  in  the  pay- 
ment of  a  sum  in  their  possession 
or  under  their  control,  after  they 
were  ordered  by  a  Court  of  Equity 
to  pay  the  same ; 
(4.)  Persons  being  attorneys  or  solicitors 
making  default  in  the  payment  of 
costs  ordered  to  be  paid  for  mis- 
conduct, or  in  the  payment  of  a 
sum  of  money  ordered  to  be  paid 
by  them  as  officers  of  the  Court; 
(5.)  Persons  being  bankrupts  or  liqui- 
dating or  compounding  debtors, 
making  default  in  the  payment  of 
any  portion  of  a  salary  oidered  by 
any  Court  of  Bankruptcy  io  be 
paid;  and 
(6.)  Persons  making  defaiUt  in  the  pay- 
ment of  sums  in  respect  of  the 
payment  of  which  orders  are  in 
the  Debtors  Act,  1869,  authorized 
to  be  made,  being  principally  a 
debt  or  the  instalment  of  any  debt 
due  from  such  persons  in  pur- 
suance of  any  order  or  judgment 
of  the  Court  which  inflicts  the 
imprisonment ;  s.  5. 
See  title  Dkbhobs  Acts,  1869  and  1878. 


DIPBOFBIATE  BSCfTOB.  Conunonly 
signifies  a  lay  rector  as  opposed  to  a  spiri- 
tual rector,  just  as  impropriate  tithes  are 
tithes  in  the  hands  of  a  lay  owner,  as  op- 
posed to  appropriate  tithes,  which  are  tithes 
in  the  hands  of  a  spiritual  owner. 

See  titles  Appbofriation  ;  Impbofbia- 
tion:  Tithes. 

IVFBOFBIATIOK.  The  annexing  of 
an  ecclesiastical  benefice  to  the  use  of  a 
lay  pterson,  whether  individual  or  corpo- 
rate, in  the  same  way  as  appropriation  is 
the  annexing  of  any  such  b«n&ce  to  the 
proper  and  perpetual  use  of  some  spiritual 
corporation,  whether  sole  or  aggregate,  to 
eigoy  for  ever. 

The  origiln  of  appropriations  is  com- 
monly attributed  to  the  policy  of  the 
monastic  orders,  and  is  explained  in  this 
manner :  At  the  first  establishment  of  the 
parochial  clergy,  the  tithes  of  the  parish 
were  distributed  in  four  parts— one  part 
being  assigned  to  the  bii&op,  one  other 
part  for  the  maintenance  of  the  fiibric  of 
the  church,  a  third  part  for  the  support 
and  relief  of  the  poor,  and  the  remaining 
fourth  part  for  the  support  of  the  incum- 
bent The  bishops  having  silierwards 
received  ample  endowment  firom  other 
sources,  the  Uthes  were  freed  of  their  lia- 
bility in  that  respect ;  and  the  monasteries 
by  gradually  obtaining  possession  of  the 
tithes,  by  grant  or  otherwise,  retained  the 
entirety  of  them  to  their  own  use,  subject 
only  to  maintaining  the  fabric  of  the 
churoh,  supporting  and  relieving  the  poor, 
and  discharging  bv  themselves  or  their 
deputy  (the  vicar)  the  duties  of  the  incum- 
bent. In  this  manner  the  tithes  became 
mostly  appropriated  to  the  monastic  bodies. 

Upon  the  dissolution  of  the  monasteries 
by  Stat.  27  Hen.  8,  c.  28,  and  31  Hen.  8, 
c.  13,  all  these  various  appropriations  were 
given  to  the  king  by  clauses  contained  in 
these  statutes ;  and  the  king  having  since 
panted  out  from  time  to  time  to  his  sub- 

ieots  the  tithes  so  given  to  himself,  there 
lave  thence  arisen  the  impropriations,  or 
lay  parsonages  of  the  present  day. 

DIFB0VB1IBNT8 :  See  title  Ministkrial 

POWEBS. 

mPUTATIOH    BBS   PAIBMBHB.     In 
French  Law,  denotes  the  same  as  Appro- 
priation  of   Payments  in  Englldh  Law. 
See  title  Appbopbiation. 

IB  iBaUALI  JUBB  XBLIOB  B8T  OOV- 
DmO  P08SIDBBTI8.  The  defendant  (pos- 
sessor vel  fjos^ideni)  prevails  when  the 
rights  of  plaintiff  and  defendant  are  equal. 
Thus,  also,  when  the  equities  are  equal  the 
law  prevails. 

See  title  Equitisb  equal.  Law  pbe- 

VAIL8. 
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IK  AUTRE  DBOIT.  In  another's  right. 
Thus,  when  an  executor  or  administrator 
sues  a  person  for  a  debt  due  to  the  testator 
or  the  intestate,  he  is  said  to  do  so  in  aiitre 
droits  that  is,  in  right  of  another,  viz.,  in 
the  right  of  the  testetor  or  intestate,  whom 
he  represents.  So  also  a  husband,  in  right 
of  his  wife,  acquires  certain  interests  in  her 
estates,  both  real  and  personal,  and  may 
also  in  her  right  sue  on  the  contracts  of 
his  wife  made  before  marriage,  and  on  all 
obligations  coming  to  her  as  the  merito- 
rious cause  of  action  during  the  coverture. 

IKADEQITACT    07    COHSIDESATIOH. 

In  a  Court  of  Equity,  is  not  usually  suffi- 
cient by  itself  to  raise  a  case  of  fraud ;  but 
when  coupled  with  other  circumstances  of 
a  suspicious  character,  it  becomes  a  mate- 
rial element  in  making  out  the  fraud. 
This  view  of  the  matter  is  that  substan- 
tially adopted  in  the  Sales  of  Reversions 
Act,  31  Vict,  c  4. 

See  title  Bevebsions,  Sales  of. 

UICAPACIT7.  There  are  various  in- 
capacities in  law,  and  arise  either  at  Com- 
mon Law  or  under  the  provisions  of  par- 
ticular statutes.  By  the  Common  Law, 
incapacity  usually  depends  on  intelligence, 
and  sometimes,  of  course,  on  legal  or  phy- 
sical inability  or  some  ground  of  public 
policy.  Under  statutes,  the  incapacity  is 
sometimes  removed  or  qualified,  sometimes 
extended. 

See  title  Iitfakts,  Incafacitixs  or. 

nrOEHBIABIBlC.  Under  the  Malicious 
Injuries  to  Property  Act.  1861  (24  &  25 
Vict.  0.  97),  the  setting  fire  to  churches, 
or  church-like  buildings  (s.  1),  to  houses, 
coach-houses,  out-houses,  offices,  bams, 
store-houses,  and  the  like,  with  intent  to 
injure  (s.  S),  to  public  buildings  (s.  5),  or  to 
any  other  building  (s.  6),  or  to  goods  in 
anv  building  (s.  7),  is  a  felony  and  pttnish- 
able  aoooroingly.  It  is  the  felony  of 
arson ;  and  when  arson  is  wide-spread,  and 
a  general  feeling  of  alarm  is  created 
thereby,  the  felony  is  commonly  called 
incendiarism. 

See  title  Abson. 

IHOISSNT.  This  phrase  is  properly 
used  to  denote  anything  which  is  insepa- 
rably belonging  to,  connected  wiUi,  or  in- 
herent in,  another  thing  which  is  called 
the  principal.  Thus,  a  Coutt  Baron  is  in- 
cident to  a  manor,  and  also  inseparably 
incident,  so  much  so  that  it  cannot  be 
severed  from  it  by  grant ;  for  a  Court  is  an 
essential  ingredient  in  every  manor,  with- 
out which  it  will  cease  to  be  a  manor. 
Again,  rent  is  said  to  be  incident  to  a  re- 
version ;  t.e.,  one  of  the  inseparable  quali- 


IKCIDSNT— con/tnuecf. 
ties,  or  one  of  the  necessary  characteristics 
of  a  reversion  {Les  Termes  de  la  Ley), 

But  the  word  is  also  used  less  properly 
to  denote  anything  which  is  connected 
with  another  thing,  even  separably.  Thus, 
ill  the  common  phrase,  **  oo8ts  of  and  in- 
cidental to  "  any  suit  or  legal  proceeding, 
the  word  can  onlv  be  taken  as  meaning 
properlv  incurred  in  connection  therewith. 
Also,  the  incidents  of  property  may  be 
either  insepaiable  or  separable,  e.g.,  the 
right  of  alienation  is  separable  in  Equity 
although,  temble,  inseparable  at  Law,  from 
a  fee  simple  or  fee  tail  estate  in  lands,  or 
an  al  solute  interest  in  personal  estate. 

IHCIPITnS,  SHTBT  07.  The  phrase 
entering  the  incipitur  on  the  roll  may  be 
thus  explained.  When  the  contending 
parties  in  an  action  had  come  to  an  issue, 
the  plaintiff,  in  strictness,  should  have 
entered  the  same,  together  with  all  the 
pleadings  prior  thereto,  on  a  roll  of  parch- 
ment called  the  issue-roll ;  but  this  was 
seldom  done,  the  commencement  of  the 
pleadings  only  being  entered  thereon,  and 
the  entry  of  such  commencement  was  termed 
entering  the  incipitur  (t.e.,  the  beginning) 
on  the  roll  (I  Arch.  Pract.  350;  Tidd's 
Pract).  The  entry  even  of  the  inciuitur 
is  now,  however,  by  a  recent  rule  of  Court 
rendered  unnecessary  (aee  1  PI.  B.  H.  T., 
4  Will.  4). 

See  title  Issue  Boll. 

nrCLOSTIBE.  Provision  has  been  made 
by  numerous  Acts  in  the  present  reign, 
following  the  principal  Act,  41  Geo.  3, 
c.  109  (General  Indosure  Act),  for  the  in- 
closure,  exchange,  and  improvement  of 
commons  and  other  lands,  subject  to  com- 
monable rights  and  incidents  in  England 
and  Wales.  A  board  of  commissioners  is 
oonslituted  by  the  Act  14  &  15  Vict.  c.  53, 
and  tbeir  continuance  in  office  is  regulated 
by  the  Act  25  &  26  Vict.  c.  73.  The  usual 
method  of  procedure  is  for  the  commis- 
sioners to  make  an  order  fur  allotment, 
which,  in  the  first  instance,  is  provisional 
only,  but  which  is  afterwards  made  absolute 
by  statute  upon  a  certificate  to  Parliament 
that  a  proper  valuation  and  adjustment  of 
the  rights  of  all  parties  affected  has  been 
made.  The  Court  of  Chancery  has  no 
power,  in  general,  to  restrain  the  commis- 
sioners (Harris  v.  Jose^  L.  B.  1  Eq.  34). 
^0  titles  Common,  Bioht  of  ;  Waste 
Lands,  &c. 

nrCOME,    ACCUinnATIOir   of  :    See 

title  Accumulation. 

nrCOME  or  CAPITAL :  See  title  Capital 
or  Income. 

IHOOKE  TAX.     The  firat  instance  of 
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IHCOXE  TAX-^eontinued. 

any  tax  resembling  that  upon  income  or 
penional  property  is,  that  of  the  Saladin 
tithe  granted  in  1188  to  Henry  II. ;  and  the 
secoud  is  that  of  Rich.  I.  in  1193  for  the 
ransom  of  that  king  (see  title  Taxation, 
History  op).    But  the  income  tax  in  its 

E resent  shape  dates  from  the  yenr  1842, 
aving  been  imposed  by  the  stat  5  &  6 
Vict.  c.  35 ;  and  ever  since  the  tax  bus 
been  continued,  only  the  rate  in  the  pound 
having  varied.  Residence  within  the 
kingdom  appears  to  be  the  criterion  which 
determines  the  liability  of  a  person  to  pay 
income  tax,  just  as  in  the  case  of  the  pro- 
perty tax  tne  situation  of  the  property 
determines  the  liability.  And  when  a  cor- 
poration engaged  in  mining  operations 
abrcid  had  a  registered  office  in  England, 
it  is  liable  to  the  income  tax  {Gesena 
Sulphur  Co.  V.  NichoUoti,  1  Exch.  Div. 
428). 

See  title  Propebtt  Tax. 

DrCOXPETEHCT  07  WITKS88B8 :  See 
title  Competency  of  Witnesses. 

INC0H8I8TSV0T.  In  the  case  of  two 
inconsistent  dauaes  in  a  deed,  the  first 
prevails ;  and  in  a  will,  the  last ;  but  before 
this  interpretition  is  resorted  to,  the  re- 
conciliation of  the  clauses  must  be  hope- 
lessly impossible,  because  otherwise  they 
mutit  be  read  together  as  modifying  each 
other.    Inconsistency  is  a  great  fault  in 

E leadings,  and  renders  same  demurrable ; 
ut  by  leave  of  the  Oourt,  amendments 
may  be  made  that  are  inconsistent  with 
previous  pleadings,  the  ultimate  pleading 
oeing,  however,  consiistent  in  $e.  Alter- 
native relief  may  be  claimed,  but  not  when 
there  is  an  inconsistency  between  the  two 
alternatives,  or  where  either  relief  is  incon- 
sistent with  the  case. 

See  title  Conditions,  Repuonaht. 

DfCOBFOBATIOK.  A  company  or  asso- 
ciation of  persons  may  be  incorporated  by 
Act  of  Parliament,  or  by  charter,  or  by 
letters  patents  of  the  Crown.  The  oldest 
incorporated  companies  were  constituted 
by  charter  or  letters  patent.  In  modern 
times,  companies  established  for  a  public 
object,  e  g.j  gas  and  water  companies,  rail- 
way and  canal  companies,  and  such  like, 
are  usually  incorporated  by  special  Act  of 
Parli-iment.  On  the  other  hand,  at  the 
present  day,  joint  stock  companies  are 
usually  established  under  the  Companies 
Acts,  1862, 1867,  the  memorandutu  of  asso- 
ciation {$ee  title  Memorandum  of  Assooia- 
TtON)  being  registered  with  the  registrar 
of  joint  stock  companies;  and  with  the 
memorandum  articles  of  association  {$ee 
title  Abticlbs  of  Assockation)  signed  by 
each  member  may  in  the  case  of  a  company 
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limited  by  aharee^  and  shall  in  all  other 
cases  be  delivered  to  the  registrar.  If  the 
company  be  limited  by  guarantee,  or  un- 
limited, these  articles  must  state  the  num- 
ber of  the  shares  where  the  capital  is 
divided  into  shares,  and  the  proposed 
number  of  the  members  where  the  capital 
is  not  so  divided.  The  registrar  retains 
and  registers  the  memorandum  and  articles 
thus  delivered  to  him,  and  certifies  under 
his  hand  that  tbe  company  is  incorpurated, 
and  in  tlie  case  of  a  limited  company  that 
it  is  limited,  whereupon  the  subscribers  of 
the  memorandum,  together  with  such  per- 
sons as  may  from  time  to  time  become 
members  of  the  company,  are  constituted 
a  body  corporate  with  perpetual  succession, 
a  common  seal,  and  power  to  hold  lands ; 
and  this  certificate  is  conclusive  evidence 
that  the  statutory  requirements  with  re- 
spect to  registration  have  been  complied 
with. 

INCOBFOBSAL       HEBEBITAIIEHTS. 

These  comprise  the  following  varieties  of 
hereditaments  : — 

(A.)  Incorporeal  hereditaments  simply 
so  called ;  and 

(B.)  Purely  incorporeal  hereditaments. 

(A.)  Incorporeal  hereditaments,  simply 
so  called,  comprise  the  following  varieties 
of  hereditaments ; — 

(1.)  Reversions; 

(2.)  Remainders,  which  again  are  either 
(a.)  Vodted  remainders ;  or 
(6.)  Contingent  remainders ;  and 

(3.)  Executory  interests. 

The  definitions  of  these  varieties  of  in- 
corporeal hereditaments  are  the  following : 

(1  )  A  reversion  is  that  portion  of  the 
tenant's  original  estate  which  remains  un- 
disposed of  after  he  has  granted  a  parti- 
cular estate,  or  particular  estates,  out  of  it. 

(2.)  A  remainder  is  that  part  of  the 
pan  tor's  own  original  estate  which  remains 
m  him  after  he  has  granted  thereout  one  or 
more  particular  estate  or  estates,  and  which 
lie  afterwards  by  the  same  instrument 
whereby  he  creates  the  particular  estate  or 
estates  which  precede  it  grants  out  also, 
so  as  to  take  effect  (if  at  all)  subsequently 
to  and  upon  the  determination  of  tlie  last- 
mentioned  particular  estate  or  estates.  And 
such  a  remainder  is  either 

(a.)  A  vested  remainder,  if  (be  it  ever 
80  small)  it  is  always  ready  from  its 
creation  to  its  close  to  come  into  pos- 
session the  moment  the  prior  estate  or 
estates  (be  they  what  they  may)  happen  to 
determine ;  or 

(&.)  A  contingent  remainder,  if  (be  it 
what  it  may)  it  is  not  always  ready  from 
its  creation  to  its  close  to  come  into 
possession  the  moment  the  prior  estate  or 
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cfitates  (be  they  what  they  may)  happen  to 
determine. 

(3.)  An  executory  interest  is  a  future 
estate  which  in  its  own  nature  is  indestrac- 
tible,  and  which  arises  when  its  time  cornea 
of  its  own  inherent  strength,  not  waiting 
for,  or  depending  on,  the  deternrination  of 
the  prior  estate  or  estates  (as  tlie  remainder 
does),  but,  on  the  contrary,  putting  an  end 
to  any  prior  estate  or  estates  which  may  at 
the  time  be  subsisting. 

There  are  certain  ruled  which  regulate 
the  creation  of  contingent  remainders  and 
executory  inteiests  respectively. 

Firstly,  the  rules  wliioh  regulate  the 
creation  of  the  contingent  remainder  are 
the  following : — 

(a.)  The  st  isin,  or  feudal  possession,  must 
never  be  without  an  owner ;  in  other  words, 
every  contingent  remainder  of  an  estate  of 
freehold  roust  have  a  particular  estate  of 
freehold  to  support  it ;  and  as  a  corollary 
to  this  first  rule,  there  id  also  the  following 
rule,  viz.,  every  contingent  reroainder  must 
vest,  t.6.,  become  transmuted  into  a  vested 
remainder  or  actual  estate,  during  the  con- 
tinuance of  the  particular  estate  which 
supports  it,  or  eo  instanti  that  such  parti- 
cular estate  determines;  but  under  the 
Stat.  40  &  41  Vict.  c.  33,  a  contingent  re- 
mainder so  created  as  to  comply  with  the 
rules  iiextly  stated  for  tiie  creation  of  an 
executory  interest,  if  it  fail  to  vest  under 
til  is  present  rule,  has  a  further  chance  of 
vesting  as  an  executory  interest. 

(b.)  An  estate  cannot  be  given  to  an  un- 
born person  for  life,  followed  by  an  estate 
to  the  child  of  such  unborn  person. 

Secondly,  the  rules  which  regulate  the 
creation  of  the  executory  interest  are  tlie 
following : — 

(a.)  An  executory  interest  (not  being 
subsequent  to  an  estate  tail)  mubt  be  made 
to  commence  (if  at  all)  witjiin  the  period 
of  any  fixed  number  of  lives  existing  at  the 
date  of  the  instrument  creating  it  and  an 
additional  term  of  twenty-one  years,  allow- 
ing further  for  the  period  of  gestation, 
should  gestation  actually  exist ;  but  if  no 
lives  are  fixed  on,  then  the  term  of  twenty- 
one  years  only  is  allowed.   See  title  Pebps- 

TTJITIES. 

(6.)  The  income  of  real  or  pereonnl  estate 
cannot  be  directed  to  be  accumulated  for 
any  longer  term  than  one  or  other  singly 
(but  not  two  or  more  together)  of  the  fol- 
lowing periods,  so  as  to  be  given  over  with 
or  without  the  corpus  of  the  estate  to  a 
grantee,  or  devisee,  or  legatee,  that  is  to 
say,— 

(aa.)  For  the  life  of  the  grantor  or  settlor 
(in  the  cuse  of  a  deed) ; 

(W>.)  For    twenty-one  years    from    the 
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death  of  such  grantor  or  settlor 
rin  the  case  of  a  deed),  or  of  the 
devisor  or  testator  (in  the  ease  of 
a  will); 
(cc.)  For  the  minority  of  any  person 
living  or  in  ventre  sa  mere  at  the 
death  of  the  grantor  or  testa- 
tor; or 
(dd.)  For  the  minority  only  of  any  per- 
son who  under  the  deed  or  will 
would  for  the  time  being,  if  of 
full  age,  bo  entitled  to  the  in- 
come so  directed  to  be  accumu- 
lated (H9  &  40  Geo.  3,  o.  98,  com- 
monly called  theThellusson  Act) 
See  title  Acqcmulations. 
(B.)  Purely  incorporeal  hereditaments 
comprise  the  following  varieties : — 
(a.)  Appendant    incorporeal    heredita- 
ments; 
(b.)  Appurtenant    incorporeal  heredita- 
ments; and 
(c.)  Incorporeal  hereditaments  in  gross. 
Firstly,    (a.)    Appendant     incorporeal 
hereditaments  are  such  hereditaments  of 
an  incorporeal  character  as  are  necessarily, 
and  have  therefore  from  the  earliest  of 
times,  been  attached  to  some  corporeal 
hereditament,  and  never  have  been  sepa- 
rated therefrom,  lliey  comprise  the  follow- 
ing three  varieties,  viz. : — 
(1.)  A  seigniory  appendant ; 
(2.)  A  right  of  common  appendant ;  and 
(3.)  An  advowson  appendant. 
Secondly,  (&.)  Appurtenant  incorporeal 
hereditaments  are  such  hereditaments  of 
an  incorporeal  character  as  were  not  necee- 
sarily  or  originally  attached  to  some  corpo- 
real hereditament,  but  have  been  attached 
thereto  either  by  some  express  deed  of 
grant,  or  by  prescriptioD,  whidi  presumes  a 
grant.    Thus  a  right  in  the  copyholders  of 
manor  A.  to  have  common  in  the  waste  of 
manor  B.  would  be  an  appurtenant  right, 
while  their  right  to  have  common  in  the 
waste  of  A.  is  an  appendant  right 

Thirdly,  (c.)  Incorporeal  hereditaments 
in  gross  are  such  hereditaments  of  an  incor- 
poreal character  as  are  not  attached  to  any 
corporeal  hereditament,  but  stand  separate 
and  alone.    They  comprise  the  following 
six  (among  other)  varieties : — 
(1.)  A  seigniory  in  gross; 
(2.)  A  rent  seek ; 
(3.)  A  rent-charge ; 
(4.)  A  right  of  common  in  gross ; 
(5.)  An  advowson  in  gross ;  and 
(6.)  Tithes; 

Many  of  these  incorporeal  hereditaments 
in  gross  may  have  been  at  one  time  incor- 
poreal herediCnments  either  appendant  or 
appurtenant  to  some  corporeal  heredita- 
ment, from  which  in  some  manner  or  otlicr 
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they  have  been  aeparated ;  and  it  is  a  rule 
of  law  that  when  an  appendant  incorpo- 
real hereditament  (e.g.y  an  advowaon)  is 
once  separated  from  the  corporeal  heredita- 
ment to  which  it  was  theretofore  attached, 
it  can  never  become  appendant  again,  but 
must  always  for  the  rature  either  remain 
in  gross  or  become  appurtenant  by  some 
grant,  express  or  presumed. 

nrCBEABE,  C08T8  07.  It  had  become 
a  practice  with  the  jury  to  award  to  the 
successful  party  in  an  action  the  nominal 
sum  of  40s.  only  for  his  costs;  and  the 
Court  assessed  by  their  own  officer  the 
actual  amount  of  the  successAil  party's 
costs;  and  the  amount  so  assessea,  over 
and  above  the  nominal  sum  awarded  by 
the  jury,  was  thence  called  *' costs  of  in- 
crease '*  (Lush's  Pr.  775).  The  practice  has 
now  wholly  ceased.. 
£Ce6  tiUe  Costs. 

IHCUMBXKT.  Is  a  clerk  duly  possessed 
of  and  resident  on  a  benefice  with  cure. 
It  is  said  there  sre  four  things  necessary 
to  being  a  complete  incumbent.  Ist,  Pre- 
tentationy  that  is,  the  patron's  free  gift  or 
commendation  of  the  clerk  to  the  benefice 
by  presenting  or  offering  Iiim  to  the 
bishop ;  2ndly,  AdmiMion  of  the  clerk  by 
the  bishop  by  his  allowance  or  approbation 
of  him  after  due  examination ;  8raly,  Jn«/f- 
tuiion  of  the  clerk  to  the  benefice  by  the 
bishop;  and  4thly,  Introduction^  whereby 
the  clerk  takes  actual  possession  of  the 
benefice,  by  taking  the  keys  of  the  church 
door,  or  by  the  ringing  of  a  bell  or  the 
like. 

See  title  Adtowson. 

IHDSBITATTTB  AB8U1IF8IT.  That 
species  of  the  action  of  assumpsit  in 
which  the  plaintiff  first  alleged  a  debt, 
and  then  a  promise  in  consideration  of  the 
debt;  such  promise,  however,  wa«  not 
usually  an  express  but  an  implied  one, 
the  law  always  implying  a  promise  to  do 
that  which  the  party  is  legally  liable  to 
perform.  By  the  C.  L.  P.  Act,  1852, 
B.  49,  all  statements  which  need  not  be 
proved,  such  as  the  statament  of  time,  quan- 
tity, quality,  and  value,  where  these  were 
immaterial ;  the  statement  of  losing,  and 
finding,  and  bailment  in  actions  for  goods 
and  their  value ;  the  statement  of  acts  of 
trespass  having  been  committed  with  force 
of  arms  and  against  tlie  peace  of  our  lady 
the  queen ;  (he  statement  o/  promi«e$  which 
need  not  be  proved,  ae  promiees  in  indebi' 
tatn$  counts,  and  mutual  promises  to  per- 
form agreements ;  and  all  statements  of  a 
like  kind,  were  to  be  admitted ;  and  that  is 
also  the  present  practice. 


nDSBITATTTS  COTTHT.    Is  such  a  short 
claim  as  this, — For  money  lent,  &c. 

See  titles  Counts,  Common;  Indebi- 
tatus ASSUMFSIT. 


IKDECEHT  ASBAXrLT. 
IVDBCSHT  SZP0817BB.  < 
IRBEGXHT  PBINTS. 


These  are  of- 
fences under 
the  Criminal 
Law,  24  ft  25 
Vict.  c.  100, 
a  52,  and  other  statutes,  punishable  re- 
spectively with  imprisonment  or  fine,  or 
lx)th,  and  with  or  without  hard  labour. 
See  Greenwood  and  Martin's  Magbterial 
and  Police  Guide.  1874. 

IHDEICHITT.  It  is  usual  to  insert  in 
settlements  and  wills  a  clause  of  indemnity 
for  the  protection  of  the  trustees  acting  in 
the  trusts  created  thereby.  And  where  (as 
not  unfrequently  happens)  the  trustees 
at  the  urgent  request  of  their  ee^uis 
que  trust  commit  what  is  technically  a 
breach  of  trust,  but  the  act  is  done  bond 
fide,  and  for  a  present  advantage,  it  is  not 
unusual  to  give,  and  the  trustees  have  a 
right  to  demand,  from  the  oestuis  que  trust 
requiring  them  so  to  act,  an  express  deed 
of  indemnity.  Such  deed  may  either  con- 
sist in  the  mere  personal  covenant  of  the 
parties,  or  in  such  personal  covenant, 
together  with  the  setting  apart  of  a  fund, 
called  an  indemnity  fund,  to  recoup  the 
trustees  any  outlay  which  they  may  have 
to  incur  or  be  put  unto  in  consequence  of 
their  having  so  acted.  Also,  upon  the  sale 
of  lands  where  the  title  Is  not  certainly 
clear  of  some  charge  or  incumbrance,  the 
purchaser  (if  willing)  may  have  an  indem- 
nity fund  set  apart  to  meet  the  event  of 
the  chaige  or  incumbrance  becoming  pay- 
able or  demanded. 

See  title  Guarantee. 

mtKKJrr,  acts  OT.  Acts  of  In- 
demnity are  such,  e.g.,  as  are  passed  for  the 
relief  of  those  who  have  neglected  to  take 
the  necessary  oaths,  or  to  perform  other 
acts  required  to  qualify  them  for  their 
offices  and  employments.  So  Acts  of  In- 
demnity, after  rebellions,  have  been  passed 
for  quieting  the  minds  of  the  people,  and 
throwing  former  offences  into  oblivion. 
Similarly,  in  1766,  when  the  Privy  Council, 
bfing  driven  to  do  so  by  an  urgent  neces- 
sity, issued  certain  Orders  in  Council  with- 
out having  tlie  authoritv  of  any  Act  of 
Parliament  so  to  do,  an  Act  of  Indemnity 
WAS  passed  in  the  following  year  for  the 
protection  of  all  persons  concerned  in  the 
issuing  or  execution  of  the  orders. 

OTDIMHITY  FITHB.  See  title  Indem- 
nity. 

INBEhtukB.  Deeds  or  writings  which 
are  cut  or  indented  at  the  top  or  sido 
are  called  indentures.  They  formerly 
used  to  be  cut  in  acute  angles  {hislar 
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dentium)  like  the  teeth  of  a  saw,  but  now 
they  are  usually  cut,  where  cut  at  all, 
iu  a  waving  line  on  the  top.  Formerly, 
when  deeds  were  more  concise  than  at 
present,  it  was  ut>ual  to  write  both  parts 
oil  the  same  piece  of  parchment,  with  some 
word  or  letters  of  the  alphabet  written 
between  them ;  tlirough  which  the  parch- 
ment was  cut,  either  in  a  straight  or 
indented  line,  in  such  a  manner  as  to  leave 
half  the  word  on  one  part  and  half  on  the 
other :  but  at  length  mdenting  only  came 
into  use,  without  cutting  through  any 
letters  at  ull;  after  which  the  process  of 
indenting  came  to  serve  for  little  other 
purpose  than  to  give  name  to  the  species 
of  the  deed,  and  accordingly,  by  the  stat  8  & 
9  Vict.  c.  106,  the  necessity  for  indenting 
was  abolidhl'd  altogether  in  the  case  of 
ordinary  deeds,  and  by  the  stat.  24  Vict. 
c.  9,  it  was  abolished  as  a  requisite  in 
deeds  conveying  lands  to  charities. 

IHDIA.  The  two  rival  companies  there- 
tofore engaged  in  the  East  India  trade  were 
consolidated  into  one  company  in  the  year 
1708,  and  incorporated  into  the  East  India 
Conipnny  (6  Anne,  c.  17 ;  3  A  4  Will.  4, 
0.  85).  The  Company  eventually  become 
sovereigns  defacto  of  the  Indian  peninsula. 
In  1784.  a  "  ifcard  of  Control "  in  England 
was  constituted  to  regulate  the  Company's 
Indian  Government ;  and  the  East  Indian 
trade  was  thrown  open  to  every  subject  of 
the  Queen,  in  1813,  and  more  completely 
in  1832  (3  ft  4  Will.  4,  c.  85).  in  which 
last- mentioned  year  the  sovereignty  also  of 
the  English  Crown  over  the  Company  waa 
distinctly  formulated,  and  a  **  Governor- 
General  "  ^as  established,  and  a  board  of 
councillors  assigned  to  him  for  his  direc- 
tion, with  full  legislative  powers  subject 
only  to  the  control  of  the  Imperial  Parlia- 
ment. In  1858,  after  and  in  consequence 
of  the  Sepoy  rebellion  of  1857-1858,  the 
powers  and  rights  of  the  East  India  Com- 
pany were  transferred  to  the  Queen  (21  &  22 
Vict  c.  106),  and  the  Bonrd  of  Control  was 
abolished  together  with  the  Court  of  Direc- 
tors and  the  Court  of  Proprietors  of  the 
company,  and  a  principal  secretary  (called 
the  Secretary  of  State  for  India)  was  ap- 
pointed to  represent  the  Crown  in  England, 
an  Indian  council  being  assigned  to  him 
for  his  assistance ;  and  this  transfer  to  the 
Crown  has  recently  been  denoted  by  the 
Queen's  assumption,  under  the  stat.  39 
Vict  c.  10,  ana  by  royal  proclamation,  of 
the  title  of  Empress  of  India,  in  addition 
to  her  other  titles. 

INDIA  8T00Z.  Under  the  provisions  of 
the  btat.  22  &  23  Vict.  c.  35,  aud  the  stat. 
30  &  31  Vict.  c.  V62f  trustei  s,  executors, 
and  administrators  (unless  expn-sMly  for- 
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bidden  so  to  do),  may  invest  the  trust 
funds  on  East  India  sUxk.  The  stock  has 
from  time  to  time  been  created  under  the 
provisions  of  the  stats.  22  &  23  Viot.  c.  39, 
23  &  24  Vict.  c.  130,  24  &  25  Vict,  c  25, 
and  particularly  26  &  27  Vict,  c  73,  which 
last-mentioned  Act  is  called  '*The  India 
Stock  Certificate  Act,  1863,"  and  provides 
that  every  inscribed  proprietor  of  a  share 
in  India  stock  in  the  Bank  of  England  (or 
of  Ireland)  may  obtain  a  certificate  or  certi- 
ficates of  title  to  the  Bhare,  having  coupons 
annexed  entitling  the  bearer  thereof  to 
dividends;  but  the  share  must  be  in  re- 
spect of  £100,  or  £500,  or  £1000  of  stock : 
and  the  oertifioate  is  transferable  by  dell- 
very.  The  certificate  may  also  at  any  time 
be  re-exchanged  for  stock. 

IHDIOATIVS  SVIDSHOE.  Is  not  evi- 
dence properly  so  called,  but  is  the  mere 
suggestion  of  evidence  proper,  which  may 
possibly  be  procured  if  the  suggestion  is 
followed  up. 

mDICTXEKT.  An  indictment  is  a 
written  accusation  brought,  or  (speaking 
technically)  laid,  against  one  or  more 
persons  of  a  crime  or  misdemeanor  pre- 
ferred to  and  presented  upon  oath  bv 
the  grand  jury.  Strictly  speaking  such 
a  written  accusation  is  not  called  an 
indictment  until  the  grand  jury  has  heard 
the  evidence  against  the  accused,  and  pro- 
nounced the  accusation  to  be  well  grounded, 
or  in  other  words  has  found  **  a  true  bill :  *' 
and  in  this  case  the  indictment  is  said  to 
be  found,  and  the  party  is  said  to  stand 
indicted.  The  person  who  indicts  another 
roan  of  an  offence  is  sometimes  termed  the 
indictor,  and  he  who  is  indicted  the  indic- 
tee.   Hawk.  P.  C. 

See  titles    Criminal    Information; 
Criminal  Law. 

XHDOBSEICSHT.  Any  writing  on  the 
back  of  a  dee<i  or  other  instrument  is  an 
indorsement ;  thus  the  receipt  for  conside- 
ration money  on  the  back  of  a  deed  is  an 
indorsement;  so  is  the  attestation  clause 
when  written  on  the  back  of  a  deed.  So 
also  in  the  negotiating  of  bills  of  exohanffe, 
he  who  writes  his  name  on  the  back  of  a 
bill  is  termed  the  indorser,  and  he  in  whose 
favour  it  is  indorsed,  the  indorsee. 

An  indorsement  upon  a  bill  of  exchange 
is  of  two  kinds,  viz.,  either  (1.)  in  blank, 
or,  (2.)  special.  An  indorsement  in  Hank 
(which  is  much  the  more  usual  of  the  two) 
is  where  the  indorsing  person  merely  writes 
his  name  across  the  back ;  an  indorsement 
tpeoial  is  where  he  prefixes  to  his  own  sig- 
nature on  the  back  the  name  of  a  third  per- 
son expresbed  as  his  payee.  The  effects  of 
the  two  indorsements  are  different,  an  in- 
dorsement in  blank  rendering  a  bill  or  note 
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payable  to  bearer  generally,  while  a  special 
indoriiemeiit  limits  the  payment  to  the 
special  payee  or  to  his  order. 

nrDOBSSMSHT  OF  OLAIX.  Is  the 
indorsement  upon  the  writ  of  summons 
with  which  an  action  is  commenced  The 
indorsement  shews  the  nature  of  the  claim 
made ;  but  it  is  not  essential  (although,  of 
course,  it  is  desirable)  to  specify  very  pre- 
cisely the  nature  of  the  claim;  and  the 
indorsement  may,  if  necessary,  be  amended, 
but  only  by  leave  of  the  Court  (Order  m.,  2 ; 
xxvn.,  11).  The  claim  should  expressly 
ask  an  account,  in  all  ordinary  actions 
involving  the  taking  of  accounts  as  a 
matter  of  course  (Oraer  nT.,  8).  When 
possible,  the  indorsement  should  be  special, 
that  is,  should  specify  the  items  of  the  debt 
or  liquidated  demand  claimed,  where  that  is 
so  (Order  ni.,  6). 

See  title  Indorbemkntb  upon  Wbtt. 

IHB0B8X1QSHTS  TTPOIT  WBIT.  Be- 
sides the  indorsement  of  claim,  the  nature 
of  which  is  stated  under  that  title,  the 
writ  contains  the  following  other  indorse- 
ments, that  is  to  say,  an  indorsement  of  the 
representative  capacity  of  the  plaintiff  or 
defendant,  if  either  sues  or  is  sued  in  that 
capacity  (Order  iii.,  4) ;  an  indorsement  of 
the  name  and  address  of  the  solicitor  of 
the  plaintiff,  or  (if  the  plaintiff  sues  in 
person)  of  the  plaintiff  himself. 

DTDtrCSMSHT.  That  portion  of  a 
declaration  or  of  any  subsequent  pleading 
in  an  action,  which  was  brought  forward 
by  way  of  explanatory  introduction  to  the 
main  allegations.  Thus  in  a  declaration 
for  libel,  all  that  introductory  part  which 
stated  **  that  whereas  the  plaintiff  was  a 
good,  true,  honest,  just,  and  faithful  sub- 
ject of  the  realm,  and  as  such  had  always 
conducted  and  behaved  himself,  &c.,  &c.,'' 
was  the  inducement,  and  the  matter  thus 
brought  forward  was  thence  termed  "  matter 
of  inducement ;"  and  in  general,  not  being 
a  material  or  essential  part  of  the  plead- 
ing, it  could  not  be  traversed.  It  ctimmonly 
happened  that  in  declarations  on  contract 
th»'re  was  no  inducement,  as  the  declaration 
in  such  oases  began  by  alleging  the  con- 
tract; on  the  other  hand,  in  actions  for 
wrongs  independent  of  contract,  t  e.,  on 
turts,  all  that  part  of  the  declaration  which 
preceded  in  logical  order  the  statement  of 
the  act  which  was  complained  of  as  wrong- 
ful, comprising  the  allegation  of  the  right, 
or  of  the  circumstances  of  the  right,  was 
commonly  known  as  the  inducement  In 
actions  of  trespass  for  assault  and  battery 
and  for  false  imprisonment  there  was  no 
inducement.  Inducements  whicii  were  cal- 
culated to  prejudice  or  embarrass  the 
defendant  might  have  been    struck  out 
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nnder  the  0.  L  P.  Act,  1852,  s.  52.  If  the 
inducement  contained  any  allegation  that 
was  material  to  the  action,  it  might  of 
course  in  such  a  case  be  traversed.  Under 
the  present  practice,  there  is  an  induce- 
ment in  effect,  although  not  in  name,  in 
almost  every  statement  of  claim,  but  every 
such  inducement  being  material  is  now 
traversable,  and  if  inunaterial  may  be 
struck  out. 

See  titles  Dbciabatxon  ;  Statement 
07  Claim. 

nrDTTCTIOH.  The  giving  the  clerk  or 
parson  corporal  possession  of  the  church  ; 
and  it  is  generally  effected  by  taking  hold 
of  the  ring  of  the  door,  tolling  the  bell, 
&C.  It  is  the  investiture  of  the  temporal 
piirt  of  the  benefice,  as  institution  is  of  the 
spiritual  (Co.  Litt.  800). 
See  title  Institution. 

niDTrSTEIAL  AND  FSOTIDEHT  80- 

OISTIBS.  Are  now  regulated  exclusively 
by  the  stat.  39  &  40  Vict.  c.  45  (the  Indus- 
trial and  Provident  Societies  Act,  1876). 
These  societies  are  societies  for  carrying  on 
any  labour,  trade,  or  handicraft,  whether 
wholesale  or  retail,  including  the  buying 
and  selling  of  land  (but  as  to  the  business 
of  banking  subject  to  the  restrictions  con- 
tained in  the  Act),  in  which  no  member 
has  or  claims  an  interest  In  the  funds  ex- 
ceeding £2(j0  sterling.  Any  such  society, 
if  it  consist  of  seven  persons  at  the  least, 
may  be  registered  in  accordance  with  the 
Act,  with^  the  word  '*  limited  "  annexed  to 
its  name, 'its  rules  being  sent  to  the  Re- 
gistrar of  Friendly  Societies.  The  effect 
of  the  registration  \&  to  incorporate  the 
society,  and  thereafter  it  may  contract 
(speaking  roughly)  like  any  joint  stock 
company ;  and  the  society  may  in  fact  con- 
stitute itself  into  a  company.  It  may  also 
be  wound  up  under  the  (Companies  Act, 
1862. 

See  title  Friendly  Societies. 

INDU8TBIAL  AND  BEFOBX  BCE0OL8. 

Children  may  be  sent  to  such  schools,  to 
be  therein  detained,  by  order  of  justices, 
and  sometimes  upon  the  request  of  the 
parents  of  the  children  or  of  the  board  of 
guardians;  and  the  school  bDards  may 
also  in  certain  cases  enforce  the  attendance 
of  children  at  such  schools.  The  cMldren 
need  not  be  actually  criminal  (29  &  30 
Vict.  c.  118,  39  &  40  Vict.  c.  79). 

IH  E8SB.  In  being,  in  existence,  as 
opposed  to  in  j^osee,  signifying  something 
that  may  ]X)ssibly  be  or  exiiit  at  some 
future  time  (Co.  Litt.). 

IHFAHTS,  A0E8  OF.  Full  age  is  in 
general  fixed  at  twenty-one  years.  For 
certain  purposes,  however,  it  arrives  much 
earlier.    Thus,  in  criminal  cases,  a  person 
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of  the  age  of  fourteen  yean  may  be  capi- 
tally panUhedf  but  umler  the  age  of  seycn 
he  cannot  The  intennediate  period,  be- 
tween seyen  and  fourteen,  is  subject  to 
much  uncertainty,  for  the  infant  between 
seven  and  fourteen  shall  be  judged  primA 
facie  innocent ;  yet,  if  he  was  deli  eapax, 
and  could  discern  between  good  and  eviU 
he  may  be  convicted  oven  of  a  capital 
offence  (other  than  rape).  A  mole  at 
twelve  years  of  age  may  take  the  oath  of 
allegiance ;  at  fourteen  is  so  far  at  the  years 
of  discretion  that  lie  may  enter  into  a 
binding  contract  of  marriage;  and  at 
twenty-one  he  is  at  his  own  disposal,  may 
aliene  his  land,  and  generally  perform  all 
the  duties  and  enjoy  all  the  privileges 
attaching  to  a  citizen.  A  female  also  is  at 
maturity  at  twelve  years  of  age,  and  may 
therefore  at  that  age  enter  into  a  binding 
contract  of  marriage;  and  at  twenty«one 
she  may  dispose  of  all  her  property. 

The  full  age  of  twenty  one  years  is  com- 
pleted on  the  day  preceding  the  anniver- 
sary of  a  person  s  birth ;  and  as,  in  the 
computation  of  time,  the  law  in  general 
allows  no  fraction  of  a  day,  it  follows  that 
if  an  infant  is  born  on  the  Ut  of  January, 
he  is  of  an  age  to  do  any  legal  act  on  the 
morning  of  the  last  day  of  December, 
though  he  may  have  lived  nearly  forty- 
eight  houn  (or  two  days)  short  of  the 
twenty-one  years. 

See  titles  Aoi ;  Day. 

IITTAHTS,  UrCAPACmSS  OT.  An  in- 
fant may  be  liable  both  for  tort  CLempriere 
V.  Lange,  12  Ch.  Div.  675),  and  in  crime ; 
but  with  reference  to  his  liability  on  con- 
tract, the  law  may  be  stated  as  follows : — 
(a.)  In  the  case  of  contracts  for  necessaries, 
he  is  fully  liable  for  these ;  ami  as  to  what 
are  necessaries,  see  that  title ;  (&.)  In  the 
case  of  contracts  for  non-nece^«arieH,  the 
general  rule  of  law  \a  that  infants  bind 
others,  but  are  not  bound  themselves 
(chUaant,  ted  non  obliganiur).  This  ge- 
neral rule  is,  however,  or  at  least  was, 
subject  to  another  one,  viz.,  that  every 
contract  is  or  was  pritnd  facie  presumed  to 
be  for  the  in&nf  s  benefit,  and  until  the 
contrary  is  or  was  shewn,  and  he  chooses 
or  chose  upon  attaining  hia  majority  to 
dianifirm  it,  the  law  will  or  would  hold  him 
to  it»  the  contract  of  an  infant  in  such 
cases  being  or  having  been  voidable  only, 
and  not  absolutely  void.  In  case  an  infant, 
upon  becoming  an  adult,  chose  to  promise 
to  pay  a  debt  incurred  during  his  or  her 
infancy,  he  or  she  must  have  put  the  pro- 
mise in  writing,  and  have  personally  signed 
the  same,  under  Lonf  Tenterden's  Act 
(9  Qea  4,  o.  14).  There  are,  however, 
some  contracts  entered  into  by  infants 
which  are  absolutely  void,  and  therefore 
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ex  rt  tertntfit,  not  confirmable  by  them 
upon  their  attaining  full  age,  €.g.,  n^encrally 
such  contracts  as  cannot  possibly  be  for 
their  benefit,  such  as  a  bond  in  a  penal 
BVLtn,  And  now  under  the  Infante'  fielief 
Act,  1874  (37  ft  38  Vict.  c.  62),  the  con- 
tracts of  in&nts  which  were  heretofore 
iv>tciaUe  only,  are  rendered  absolutely  void^ 
and  as  a  consequence  are  not  confirmable 
by  them  upon  their  becoming  adults, — an 
'^enactment  which  has  been  held  to  apply  tt> 
all  contracts  whatsoever  entered  into  by  an 
infont  for  non-necesaaries  {Coxhead  v. 
MuUiB,  3  G.  P.  D.  439).  It  is  not  compe- 
tent for  a  plaintiff  to  treat  a  breach  of 
contract  as  a  tort,  for  the  purpose  of  suin^j: 
the  infant  on  it  (Jenningt  y.  RandaV, 
8  T-R.  535). 

IKFAHTS,  JUBIBDICTIOV  OVEB.    The 

origin  of  this  jurisdiction  is  in  the  Crown 
as  parens  patrix,  whereby  the  Crown  is 
laid  under  certain  duties  towards  children, 
and  the  discharge  of  which  duties  the 
Crown  anciently  committed  to  the  Lord 
Ciiancellor  sitting  in  Chancery,  and  thejurio- 
dietion  lias  consequently  since  remained  in 
the  Court  of  Chancery,  although  the  other 
Courts  have  acquired  jurisdiction  in  the 
matter,  all  the  Ouurt  divittions  being  now 
only  one  Court,  under  the  Judicature  Acts, 
1873-75.  An  appeal  lies  to  the  House  of 
Lords  and  not  to  the  Privy  Council. 

An  infant  is  said  to  become  a  ward  of 
Court  so  soon  as  an  action  is  commenced 
relative  to  hia  estate,  or  an  order  for  hia 
maintenance  is  made  on  summons  without 
suit  {In  re  Oraham,  L.  R.  10  Eq.  530).  It 
Ib  not  neccbsary  that  the  infant  should 
have  any  property  in  order  to  found  the 
jurisdiction,  although  without  some  pro- 
p.rty  the  jurisdiction  cannot  be  either 
conveniently  or  profitably  exercised  (IV^ei- 
Mey  V.  Beaufort,  2  Ruas.  21). 

The  control  of  the  Court  over  infanta 
extends  to  their  maintenance,  education, 
and  marriage;  and  the  Court  visits  any 
disregard  of  its  authority  in  these  matters 
with  the  punishment  of  imprisonment  for 
oontempt. 

See  title  Guabdians. 

IHFAim'  KABBIA0E  SnTLSXEHT 
ACT.  This  is  the  stat  18  &  19  Vict.  c.  43, 
under  which  an  infant  male  (not  under 
twenty  yean)  or  an  infant  female  (not 
under  seventeen  yean)  may  with  the 
sanction  of  the  Court  of  Chancery,  to  be 
obtained  on  petition,  make  a  valid  and 
binding  settlement  of  his  or  her  property 
upon  the  occasion  of  his  or  her  marriage. 
B^Lcept  as  regards  estates  tail  and  powen  of 
appointment,  such  a  settlement  will  hold 
good,  even  though  the  infant  settlor  should 
die  under  the  age  of  twenty-one  years. 
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mAVTS'  BSUZF  ACT,  1874:  See  title 
Infants,  Inoapacitibb  of. 

IimonOTrS  diseases  :  See  tiUe  Con- 
tagious D1SEA8E& 

IHTEaiOE  C0UBT8.  All  Courts  of  a 
less  dignity  ihAn  the  High  Conrt  of  Justice 
are  oaUed  by  this  general  description ;  eg.^ 
County  Courts,  Petty  Sessions,  Quarter 
Sessions,  and  even  tiie  Lord  Mayor's  Court, 
but  not  the  Court  of  the  County  Palatine 
of  Lancaster.  All  appeals  from  inferior 
Courts  are  to  a  Divisional  Court  of  the 
High  Court  (Judicature  Act,  1875,  s.  45 ; 
Order  lyh.  a,  1.) 

nr  ncnoHE  jusis  semfeb  sxuji- 

TAS.  In  law,  wheneyer  a  fiction  is  re- 
sorted to,  it  is  justified  upon  some  ground 
of  equity  or  principle  of  extending  the 
jurisdiction  to  cases  tnat  ought  to  fall  within 
it  It  frequently  consists  in  assuming  com- 
pliance with  some  technical  formality  when 
oompliance  with  it  is  impossible,  and  it  is 
right  that  the  plaintiff  should  not  be 
thereby  damnified. 
See  title  Fictions. 

IE  FOBMA  PAUPEBI8 :  See  title  FormJI 
Paupebis. 

UfEOBMATIOE.  Informations  are  ac- 
cusations for  criminal  offences,  and  are  of 
two  principal  kinds : — 

Firstly,  in  the  name  of  the  king  only, 
and  these  are  filed  in  the  Court  of  King's 
Bench  for  the  punishment  of  offunces 
aftecting  the  safety  of  the  Crown,  or  the 
interests  of  the  public ;  and  when  affecting 
the  king,  his  ministers,  or  the  state,  are 
filed  ex  ofidOy  by  his  immediate  officer, 
the  Attorney-General,  but  when  more  par- 
ticularly affecting  individual  rights,  are 
filed  by  the  king's  coroner,  or  master  of 
the  crown  office. 

Sboondlt,  in  the  name  of  the  king  and 
a  subject,  or  in  the  Uitme  of  a  subject  only, 
these  latter  being  commonly  called  infor- 
mations ^tti  torn,  from  those  words  ^ut  tarn 
vro  domino  rege  quam  pro  te  ipto,  &c.,  and 
Doing  usually  brought  before  justices  of 
the  peace,  upon  penal  statutes,  which  infiict 
a  penalty  upon  conviction  of  the  offender, 
one  part  thereof  going  to  the  king,  and  the 
other  part  thereof  to  the  informer. 

The  proper  matters  for  informations  ex 
officio  are  such  misdemeanors  as  peculiarly 
tend  to  disturb  or  endanger  the  king's  go- 
vernment, or  to  molest  or  affront  him  in 
the  regular  discharge  of  his  royal  Amotions, 
e.g.<,  seditious  libels  and  riots  not  amount- 
ing to  high  treason,  libels  upon  the  king's 
ministers,  his  judges,  Ac,  reflecting  upon 
their  conduct  in  the  execution  of  their 
official  duties,  obstructing  such  officers  in 
the  execution  of  their  duties,  offences  by 
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such  officers  for  bribery  or  for  corrupt  or 
oppressive  conduct,  and  the  like  (see 
title  Cbiminal  Information).  There 
are  hIso  informations  regarding  matterd  of 
a  civil  nature  but  affecting  the  public  also, 
e.g.,  in  the  case  of  a  nuisance  primarily 
affecting  nn  individual  person,  but  also 
generuUy  affectins:  the  puolic  in  an  appre- 
ciable degree  {Attorney- General  ▼.  urecU 
Eastern  By.  Co.  11  Ch.  Div.  449). 

See  titles  Charitable  Information; 
Criminal  Information. 

mrrOBMEB:  See  titles  Information; 
Qui  Tam  Actions. 

nrOEHinrS.  in  Roman  Law,  was  a 
person  who  immediately  that  he  was  bom 
was  a  free  person.  Ue  was  opposed  to 
libertintu  or  liberlus,  who  having  been  bom 
a  slave  was  afterwards  manumitted  or  mado 
free.  It  is  not  the  same  as  the  English 
law  term  oen«ro8iM,  which  denoted  a  person 
not  merely  free  but  of  godl  family.  There 
were  no  distinctions  among  ingenui;  but 
among  Uhertini  there  were  (prior  to  Justi- 
nian's abolition  of  the  distinctions)  three 
yarietics,  namely,  those  of  the  highest  rank 
(called  Gives  Romant)j  those  of  the  second 
rank  (called  Latini  Juniani),  and  tliose  of 
the  lowest  rank  (called  Dediticii), 

lEOBAxiTUJiE.  In  Roman  Law  was, 
and  in  French  Law  is,  but  in  English  Law 
is  not,  a  sufficient  cause  for  revoking  a 
donation  or  gift  of  property  or  of  liberty. 

IN  0E08S.  At  large ;  independent  of; 
not  annexed  to,  or  dependent  upon,  any- 
thing. Tlie  phrase  **  easements  in  gross  " 
was  used  to  designate  rights  of  way  and 
the  like,  enjoyed  by  an  individual  or  indi- 
viduals as  such,  and  not  as  being  owner  or 
owners  of  some  adjoining  land.  But  sut'h 
rights  are  now  called  licences  only,  and  not 
easements.  Also  powers  in  gross  are  those 
powers  (not  being  simply  collateral)  which 
are  not  appendant  or  aimexed  to  any 
estate. 

See  titles  Easements;   Incorporeal 
Hereditaments;  Licences;  &o. 

lEHA^ITARTS :  See  titles  Hundeedobs  ; 
Poor  Rate  ;  &o. 

INHABITED  HOUSE  DX7TT:  See  title 
House-Tax. 

INHEBENT  AND  GOLLATEBAL  COVE- 
NANTS :  See  title  Covenants. 

INHEBITANOE.  Such  an  estate  in 
lands  or  tenements,  as  may  be  inherited  by 
the  heir,  and  it  is  divided  into  inheritance 
corporate  and  inheritance  incorporate :  the 
former  oonsistine  of  messuages,  lands,  and 
other  substantial  or  corporeal  things ;  the 
latter  consisting  of  advowaons,  ways,  com- 
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rnoDB,  and  soch  like,  thnt  nre  or  may  be 
appendant  or  appurtenant  to  inheritances 
corporate  (Le<  Termes  de  la  Ley). 

UmiBiriOV.  A  writ  to  inhibit  or 
forbid  a  jodge  from  proceeding  further  in 
the  caa«e  depending  before  him.  It  la 
nearly  the  same  thing  with  Prohibition 
at  Common  Law  and  Injunction  in  Equity. 
Under  the  stat.  37  &  38  Vict,  c  85.  being 
the  Public  Wonhip  Regulation  Act,  1874, 
an  inhibition  or  monition  may  issue  from 
the  Court  thereby  established  or  re- 
modelled for  the  effectual  procuring  the 
discontinuance  of  any  offence  against  that 
Act,  after  the  offender  has  been  adjudged 
guilty  thereof,  and  neTertheleas  continues 
the  Act  (Martin  y,  Maekanochiej  3  Q.  B. 
Div.  730 ;  4  Q.  B.  Di?.  697). 

IV  JUBICIO.  In  Roman  Law,  meant 
in  presence  ofihe  Judex,  and  was  oppotied 
to  the  phrase  injure^  which  meant  in  pre- 
sence of  the  magistrate  (e.g.,  the  prtttor) 
The  distinction  between  the  phrases  injure 
and  in  judieio  waa  abolished  after  Diocle- 
tian's introduction  of  the  extraordinarium 
Judicium  and  his  abolition  of  the  fotmulary 
procedure, — the  reason  being  that  under 
the  new  procedure  the  magistrate  combined 
in  himself  the  functions  both  of  magistrate 
and  of  judge,  like  a  Yice-Chancellor  in 
English  equity. 

See  titles  ^tbaobdihabium  Judictuu  ; 

FORMUUB. 

IHJUBCTIOV.  This  is  a  writ  remedial 
which  formerly  issued  almost  exdusiyely 
out  of  the  Court  of  Chancery  restraining 
the  commission  by  the  defendant  of  some 
act  which  he  was  threatening  to  commit,  or 
restraining  him  in  the  continuance  thereof ; 
but  under  the  C.  L.  P.  Act,  1854,  and  now 
more  completely  under  the  Judicature 
Act,  1873,  every  Court  may  issue  injunc- 
tions of  all  kinds. 

Injunctions  have  hitherto  been  issued 
chiefly  In  restraint  of  two  classes  of  acts, 
viz. : — 

(1.)  The  institution  or  continuance  of 
legal  proceedings ;  and 

(2.)  The  commission  of  acts  in  paisj  of  a 
wrongful  nature. 

The  former  of  these  two  groups  of  cases 
will  no  longer  be  restrained  by  the  Courts 
of  Equity,  out  may  be  stayed  by  all  the 
Courts  equally,  and  probably  upon  the  like 
grounds  with  those  upon  which  hitherto 
Courts  of  Equity  have  been  induced  to 
act,  viz.,— oases  where  the  plaintiff  had  a 
legal  right,  which  it  was  inequitable  that 
he  should  exercise  at  law,  e.g.,  upon  a  bond 
or  other  security  obtained  by  fraud  or  un- 
due influence  {Tyler  v.  Yatee,  L.  R.  11 
Eq.  265) ;  or  against  an  executor  whose 
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assets  have  been  lost  without  his  act  or 
default:  or  where  a  creditor  vexatiously 
sues  an  executor  at  law,  after  a  decree  haa 
been  obtained  upon  a  creditor's  bill  for 
administration  of  assets  in  Equity  (Perry 
V.  Phelipt,  10  Yes.  38).  See  title  Stat  of 
Pboceedikgs. 

The  latter  group  of  cases  in  which 
E<|uity  would  restrain  by  injunction  com- 
prised such  cases  as  the  following: — 

(1.)  Where  the  case  was  one  for  specific 
performance,  and  an  injunction  (which  is 
the  negative  side  of  that  remeily)  wa^  the 
only  available  means  of  enforcing  it  {Lum- 
ley  V.  Wagner,  1  De  6.  M.  &  G.  616);     • 

(2  )  In  cases  of  waste,  where  either  from 
the  nature  of  the  waste  or  from  the  titles 
of  the  parties,  no  writ  of  waste  could  be 
had  at  Law  {Down/hire  (Marquis)  v.  Sandye, 
6  Yes.  109 ;  Garth  v.  Cotton,  1  Yes.  Sen. 
524); 

(3.)  Nuisances,  whether  of  a  public  or 
of  a  private  nature ;  and 

r4.)  Infringements  of  patent,  copyright, 
and  trade-marks. 

And  under  the  stat.  21  ft  22  Yict  o.  27 
(Lord  Calms'  Act),  the  Court  may  award 
damages  either  in  addition  to  or  in  lieu  of 
an  injunction  in  a  proper  case  (Soames  v. 
Edge,  Johns.  669),  a  provision  which  has 
certainly  not  been  abridged,  but  may  have 
been  extended  by  the  Judicature  Acts, 
1873-75. 

IH  JinUK :  See  title  In  Judioio. 

IF  JUBB  0E88IO.  In  Roman  Law,  was 
a  species  of  conveyance  according  to  the 
old  strict  civil  law ;  it  took  place  oefore  a 
magistrate  (in  Jure) ;  it  was  effected  by 
the  intended  alienee  laying  claim  to  the 
thing  in  the  presence  of  the  intending 
alienor,  and  by  the  intending  alienor  si- 
lently letting  the  ownership  pass  to  the 
alienee,  that  is,  solemnly  surrendering  it 
(cessio), 

TBnTBJA. — Has  been  defined  as  every- 
thing done  without  a  right  to  do  it  (omne 
quod  non  Jure  fit), 

nrjtJBIA  CUX  SAXNO.  Is  a  wrong 
done,  and  which  is  accompanied  with 
damage.  Usually  all  torts  comprise  both 
these  two  elements,  and  are  classified  under 
this  heading  as  injuria  cum  damno.  But 
there  is  a  considerable  group  of  torts  in 
which  the  mere  injuria  or  wrong  suffices 
to  support  an  action,  without  either  alleging 
or  proving  that  the  vrrong  has  been  accom- 
panied with  or  has  produced  damage,  and 
this  latter  group  of  torts  is  designated  by 
the  phrase  injuria  tine  damno.  Whenever 
the  damnum  is  a  constituent  part  of  the 
action,  that  damage  must  be  both  alleged 
and  proved,  as  in  cases  of  injuria  cum 
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damno;  and  even  in  the  case  of  a  tort 
which  is  injuria  nne  dhmno,  special  da- 
mages may  (and  if  it  is  desired  to  recover 
them  should)  be  both  alleged  and  proved. 

nrjUBIA  8IHE  DAKVO :  See  title  Ik- 
jUBiA  CUM  Damno. 

IHLAHD  BULB  OF  EXCRANGS.  Bills 
of  exchange  are  so  called  when  the  drawer 
and  drawee  are  both  resident  within  the 
kingdom  where  drawn  (Bayley  on  Bills 
of  Exchange).  If  the  bill  is  either  drawn 
abroad  or  made  payable  abroad,  it  is  a 
foreign  bill  and  not  an  inland  one. 

£l«e  titles  Bills  07 Excbanob;  Fobeion 
Bill. 

nriiAHD  ESYSHUS.  In  the  year  1849- 
50,  by  Ihe  stat  12  &  13  Vict.  c.  1,  the 
boards  theretofore  existing  of  excite,  and  of 
etampSf  and  of  taxes,  were  consolidated 
into  one  board  under  the  style  of  the  Com- 
missioners of  Inland  Revenue,  with  the 
respective  powers  of  the  three  former 
boards ;  and  as  the  principal  officers  of  the 
board,  a  receiver-general  and  an  account- 
ant and  ooiitroUer-generol  were  appointed. 
See  titles  Cu^T0M8;  Excise  ;  HBvtNrs ; 

Stamp  Duties;  Taxation,  Vabib- 

Ties  of. 

IK  LOCO  PARENTIS.  In  the  position 
of  parent  or  father  to  a  child,  with  reference 
to  providing  for  the  child's  pecuniary  neces- 
sities {Poujys  V.  Manjffidd^  6  Sim.  5 14; 
3  My.  &  Cr.  359).  Such  a  person  may  even 
appoint  a  guardian  to  the  child  in  tha  life- 
time of  its  proper  parent ;  and  the  equit- 
able doctrine  of  satisfaction  applies  equally 
to  him  as  to  the  proper  parent. 

IHH.  A  house  where  the  traveller  is 
furnished  with  everything  he  has  occasion 
for  while  on  bis  way  {TJiomton  v.  Lacy, 
3  B.  &  A.  283). 

A  mere  coffee-house,  or  boarding  or 
lodging-house,  is  not  an  inn.  Upon  the 
keeper  of  an  inn  the  law  throws  a  peculiar 
responsibility  in  guarding  the  goods  of  his 

fuests ;  and  if  the  goods  are  lost,  unless  it 
e  through  the  gross  negligence  of  the 
owner,  the  innkeeper  shall  be  liable ;  but 
his  liability  is  limited  to  goods  in  the 
house  (infra  hoepitium)  and  to  the  goods  of 
regular  guests,  a  resident  boarder  or  lodger 
not  being  such  a  guest  (1  Smith,  L.  0.  50 ; 
Calye*8  Case,  8  Coke,  32;  2  Stephen's  Bl. 
133;  Cro.  Jac  224).  However  by  staf. 
26  &  27  Vict  c.  41),  goods  exceeding  302. 
in  value  must  be  declared  to  him,  otherwise 
he  is  not  liable  beyond  that  amount  for 
their  loss,  unless  whore  the  loss  is  through 
the  felony  of  his  own  servants. 
See  title  Inkkeeper's  Lien. 


:  See  title  Inn. 

IVHK£EPEB'8  HEN.  Is  the  lien  which 
an  innkeeper  has  upon  the  goods  of  his 
guest  in  the  inn  for  the  expenses  of  his 
entertainment  as  a  guest  and  for  the  cus- 
tody of  his  luggage  and  belongings.  Under 
the  stat.  41  &  42  Vict.  c.  38,  an  innkeeper 
may  after  six  weeks*  notice  realise  his  lien 
by  sale  of  the  goods. 

IVHOCEHGE,  PBESUMPnOH  OF.    Is  a 

presumption  in  criminal  law,  and  which 
presumption  is  drawn  by  the  Common  Law 
in  favour  of  accused  persons.  The  Crown 
in  prosecuting  presumes  the  guilt,  but  the 
jury  (as  expressing  the  Common  Law)  pre- 
sume the  innocence  until  the  gnilt  is 
proved.  The  presumption  may  be  shifted 
by  statute,  at  least  as  regards  offences  of 
the  smaller  character,  such  as  misdea- 
meanors. 

XHHOCZNT  COHYETAHCES.  As  op- 
posed to  tortious  conveyances,  are  those 
which  convey  only  that  amount  of  ebtate 
which'  the  conveying  party  has  in  him  to 
grant,  and  subject  to  all  such  conditions 
and  provisions  as  the  estate  is  subject  to 
in  his  hands.  Oenerally,  all  conveyances 
at  the  present  day  are  innocent. 
See  title  ToBTious  Conveyance. 

nnrOCENT  PABTIES,  two.     it  is  a 

rule  of  Equity  and  now  aldo  of  Law  {Bab- 
cock  V.  Lawson,  4  Q.  B.  Div.  394),  that  in 
tlie  case  of  two  innocent  perfcous,  one  or 
other  of  whom  must  suffer  from  a  fraud 
committed  on  them,  that  one  of  them  shall 
suffer  whose  want  of  care  left  open  the  door 
for  the  commission  of  the  fraud. 

nnrOMIKATE  contracts.  Literally 
are  the  **  unclassified  "  contracts  of  Roman 
Law ;  they  nre  contracts  which  are  neither 
re,  verbis.  Uteris,  nor  consensu  simply,  but 
some  mixture  of  or  variation  upon  twu  or 
one  of  such  coutracts.  They  are  princi- 
pally the  contracts  of  permutatiOj  de  xsti- 
maio,  precarium,  and  transaetio, 

IEN8  OF  CEAHCEBT.  Such,  societies 
as  Clement's  Inn,  Symond's  Inn,  &o.,  were 
so  called. 

INKS  OF  COXTET.  The  societies  of  the 
Middle  Temple,  Inner  Temple,  Lincoln's 
Inn,  and  Gray's  Inn,  are  so  called  because 
the  students  of  the  several  Inns  dino 
periodically  therein  and  also  study  the  law 
to  fit  them  for  practising  in  the  Courts. 
These  Inns  are  said  to  have  formed  one  of 
the  most  &mous  universities  in  the  world 
for  the  study  of  law;  the  degrees  which 
they  conferred  were  those  of  barristers, 
who  answered  to  bachelors  at  the  univer- 
sities, as  the  degree  of  a  serjeant  (servientis 
ad  legem)  answered  to  that  of  doctor.    Tho 
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ma  07  OOITBT— conttntied. 
studies  at  these  Inns  are  now  under  the 
control  of  the  Council  of  Legal  Education, 
who  have  endeavoored  to  re-invigorate 
them  by  appointing  well-paid  professors 
and  tutors,  and  by  holding  out  to  students 
rewards  for  exoellenoe  in  the  various  bran- 
ches of  legal  study,  and  narticularly  in 
llod.an  Law  and  Jurispruaence,  and  by 
making  a  certain  standard  of  excellence 
compulsory  upon  all  students  seeking  ad- 
misAion  to  tlie  degree  of  barrister. 

INMUEHDO.    That  part  of  the  declara- 
tion in  actions  of  libel  and  slander  which 
explained  the  meaning    or   pointed  tbe 
application  of  the  libellous  or  slanderous 
matter  complained  of  was  so  called.    An 
innuendo  is  frequently  nect  ssary  where  the 
language  of  the  defendant  is  apparently 
innocent  and  inoffensive,  but  where,  never- 
theless, by  virtue  of  its  c*innection  with 
known  collaterdl  circumstances,  it  conveys 
a  latent  and  injurious    imputation.      So 
where,  from  the  ambiguity  of  the  defen- 
dant's expressions,  it  is  doubtful  who  was 
meant,  it  is  the  proper  office  of  the  innuendo 
to  render^ the  allusion  clear,  by  spec.fically 
pointing  out  the  meaning,  as  e.g.,  whore 
out  ono  or  two  letters  of  the  name  are 
expressed,  or  the  plaintiff  is  libelled  under 
a  netitious  or  borrowed  name,  or  where  the 
libel  is  couched  under  a  fable  or  allegory, 
whoso  tendency  and  meaning  it  is  necessary 
to  explain  by  reference. 

Bee  titles  Libel  ;  Slander. 

IKOmCIOSVM  TX8TAM£irnnL  In 
Roman  Law,  was  the  '*  undutetjua**  will, 
that  is  to  say,  a  will  made  without  due 
regard  to  the  claims  of  the  neurest  relations, 
e^g.f  where  a  father  gave  nothing  to  his  son, 
or  a  brother  to  his  sister,  and  such  like. 
To  prevent  the  complaint  on  this  ground 
{querela  de  inofficioBo  testamento)  these  rela- 
tions must  have  got  one  equal  fourth  part 
of  the  estate  among  them ;  and  this  fourth « 
was  called  the  Quarta  Legitima. 

nr  PASIBUS  XATEBISBUS,  fto. :  5fe 
title  Paribus,  in,  Matebiebus,  &o. 

IN  PEB80KAK.  Against  or  upon  a 
person,  as  distinguished  from  in  rem,  against 
or  upon  a  thing,  e,g,,  a  judgment  in  pertonam 
is  commonly  contrasted  with  a  judgment 
in  rem.  Almost  all  judgments  m  actions 
are  in  perfonam,  i.e,,  binding  him  only  and 
his  representatives  and  privies.  A  judg- 
ment in  rem  is  an  adjudication  piou<)nnced 
upon  the  atatun  of  some  particular  subject- 
matter,  as  for  instance,  tne  sentence  of  the 
Oourt  of  Admiralty  condemning  a  vessel 
or  prize,  or  of  the  Court  of  Probate  and 
Divorce  establishing  or  nullifying  a  mar- 
riage ;  which  latter  case,  although  clearly 
affecting  the  personal  position  of  the  por- 
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ties,  is  yet  included  in  the  olaas  of  judg- 
ments in  rem,  for  it  deddes  the  permanent 
status  of  those  concerning  whom  it  was 
instituted. 

Besides  being  used  to  denote  the  diver- 
sity in  the  effect  of  a  judgment  according 
as  it  is  tn  rem  or  tn  peraonam  as  distin- 
guished above,  the  phraises  in  personam  and 
tn  rem  are  also  used  to  denote  the  compass 
or  extent  of  rights ;  thus  a  jus  in  rem  has 
been,  and  commonly  is,  defined  as  a  right 
availing  against  the  world  at  large  (faeuUas 
personm  competens  sine  respedu  aa  cerUnn 
personam^;  and  on  the  otner  band,  a  jim 
in  personam  as  a  right  availing  agiiiust 
some  one  individual  in  particular (faatUas 
persotue  competens  eum  respectu  aa  eertam 
personam).  But  this  di&tinction  has  re- 
ference only  to  the  proximate  diversities, 
for  a  jus  in  personam  also  avails  remotely 
against  all  tne  world  (Austin's  Jurispru- 
dence). 

DTQITEST.  An  inquiry  by  a  jury  duly 
impanelled  by  the  sheriff  into  any  cause, 
civil  or  criminaJ.  The  term  "inquest**  is 
sometimes  used  to  signify  tbe  jury  itself 
before  whom  the  question  is  brought. 

nrQUIBY,  WBIT  or.  a  writ  directed 
to  the  sheriff,  commanding  him  to  summon 
a  jury,  and  to  inquiie  into  the  amount  of 
damages  due  from  the  defendamt  to  the 
plaintiff  in  a  given  action.  The  necessity 
for  this  writ,  and  the  inquiry  under  it, 
occurs  in  certain  cases  when  the  defendant 
has  suffered  judgment  to  pass  against  him 
by  default  or  nil  didt,  by  oonfission,  or 
cogwmt  "actionem,  &c.,  in  im  action,  the 
damages  in  which  are  not  ascertained  or 
ascertainable  by  mere  calculation. 

In  such  cases  it  becomes  absolutely 
necessary  that  the  quantum  of  damages 
should  be  assessed  by  a  jury,  as  in  a  trial 
at  Nisi  Prius ;  and  after  their  verdict  the 
sheriff  returns  the  inquisition,  which  is 
entered  on  the  roll  in  the  manner  of  a 
postea.  However,  under  the  present  pro- 
cedure, the  damages  may  in  nearly  every 
case  be  assessed  or  ascertained  either  by  a 
Master  in  the  Common  Law  Divisions,  or  by 
the  Chief  Clerk  in  the  Chancery  Division, 
excepting  only  in  the  cases  of  libel,  slander, 
compensation  for  breach  of  promise,  or  for 
a  railway  accident,  and  such  like ;  in  these 
latter  cases  a  writ  of  inquiry  would  still 
be  necessary,  whenever  judgment  was  ob- 
tained without  finding  at  the  same  time 
the  amount  of  the  damages. 

See  title  Assessment  of  Damages. 

IKQTTISITIOir  OF  OVUCB.  Is  an  ofiS- 
cial  inquiry  directed  by  the  Crown  in  cer- 
tain cases,  as  a  preliminary  step  to  the 
seizure  of  property,  when  that  can  only 
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be  done  after  ''  inquest  of  office,"  or  after 
**  office  found." 

See  title  Onrioz,  Inquest  of. 

nrQXnSITOBS.  These  (who  were  oalled 
also  minietri)^  were  sheriffs,  coroners  tuper 
viium  eorporiSj  or  the  like,  empowered  to 
inquire  into  certain  mutters  or  occurrences. 

nr  BSM :  See  tiUe  In  Pebsonax. 

momSKT.  The  transcribing  a  deed 
on  to  a  roll. of  parohmcut,  according  to  cer- 
tain forms  and  regulations,  is  ternued  in- 
rolling  a  deed.  It  is  a  common  practice 
to  inrol  deeds  for  safe  custody ;  that  is,  to 
get  them  transcribed  upon  the  records  of 
one  of  the  King's  Courts  at  Westminster, 
or  at  a  Court  of  Quarter  Sessions,  or  in  the 
Court  of  Chancery.  The  inrulment  of  a 
deed  dites  not  make  it  a  record;  but  it 
thereby  becomes  a  deed  recorded.  For 
there  is  a  difference  between  a  matter  of 
record,  and  a  thing  recordid  to  keep  in 
memory.  A  reoonl  is  tlie  entry  on  paroh- 
ment  of  judicial  matters  controverted  in  a 
Court  of  record,  and  whereof  the  Court 
takes  notico ;  but  an  inrolment  of  a  deed  is 
a  private  act  of  the  parties  concerned,  of 
which  the  Couit  takes  no  cognizance  at  the 
time  when  it  is  done  (4  Cruise,  503).  The 
copy  of  an  i*  trolled  deed  of  bargain  aud 
sale  is  by  the  stat.  10  Ann.  c.  18,  s.  3,  ma«]e 
as  good  evidence  as  the  original  dei  d  itself ; 
and  where  the  bargain  and  sale  is  for  an 
estate  of  inlieritance  or  freehold,  it  is  re- 
quired to  be  inrolled  by  the  Inrolment  Act, 
27  Hen.  8,  c.  16. 

IV8AHITT :  See  title  Lunacy. 

IKSENSIBLE.  A  term  used  in  plead- 
ing to  signify  unintelligible;  and  the  rule 
relating  to  it  is,  that  it'  a  pleading  be  in- 
sensible owing  to  the  omissiun  of  material 
Words,  &c.,  it  is  bad  (Stephen  on  Pleading, 
414). 

IKBIinTL  COMFT7TA88SHT.  A  species 
of  ageumpeit  so  called,  because  one  of  the 
counts  of  the  doclanition  alleged  that  the 
plaintiff  and  defendant  had  settled  their 
accounts  together,  and  that  the  defendant 
engaged  to  pay  the  phdntiff  the  balance, 
but  had  since  neglected  to  do  so. 

INBOLVEHCT.  By  stat.  7  Geo.  4,  c. 
57,  a  Court  for  the  relief  of  insolvent 
debtors  in  England  was  eatabished  ;  that 
Court  continued  until  1861,  when  it  was 
abolished  by  the  stat  24  &  25  Vict.  c.  134, 
all  its  jurisdiction  being  by  that  Act  trans- 
ferred to  the  Omrt  of  Bankruptcy ;  and 
by  the  stat.  32  &  33  Vict  c.  83,  further  pro- 
vision has  been  made  for  the  winding  up  of 
the  late  Court  of  Insolvency.  Imprison- 
ment uooessarily  preceded  insolvency  pro- 
ceedings ;  and  the  debtor,  being  in  prison. 


nrBOLYSHCT— «oii<tntMx2. 

petitioned  for  his  discharge,  having  first 
made  a  band  fide  surrender  of  tdl  his  pro- 
perty to  his  creditors.  He  was  then  let 
out  of  pribon  upon  terms,  the  principal  of 
those  terms  being  that  he  should  execute  a 
warrant  of  attorney  authorizing  the  credi- 
tors' assignee  to  enter  up  judgment  for  the 
unsatisfied  debts ;  and  subsequently  exe- 
cution might  by  leave  of  the  Court,  issue 
on  such  judgment  against  the  subsi>quently 
acquireif  property  of  the  debtor. 

See   titles    Bankbuptcy;     iMPBitON- 
MENT  FOB  Debt. 

UrSFECTIOH  07  DOCUXSHTS :  See 
title  Discovert,  sub-title  Inspection  of 

DoOUlIkNTS. 

nrSPBCTIOV  or  PBOPEBTT.    For  the 

purposes  of  obiaiuing  full  information  or 
evidence,  the  Court  or  a  judge  .m8.y,  upon 
the  application  of  any  party  to'the  action, 
muke  uny  order  for  the  inspection  of  any 
property,  being  the  subject  of  such  action, 
and  for  that  purpose  may,  upon  the  tame 
or  any  furtiier  application,  authorize  any 
person  or  persons  to  enter  upon  or  into  any 
land  or  building  in  the  p.  ssession  of  any 
party  to  the  action,  and  to  take  samples, 
and  to  make  observations,  and  to  try 
experiments  (Order  lii.,  3). 
See  title  Discovery. 

IHSPECTIOH,  TBI^L  BT.  Trial  by  in- 
spection or  examination  is,  when  the  point 
in  dispute  is  an  object  of  sense,  mid  the 
judges  take  upon  thcm-elves  to  decide  the 
question  upon  the  testimony  of  their  own 
senses  :  for  it  is  not  thought  necessary 
to  summon  a  jury  to  decide  it,  that  being 
oalled  to  inform  the  conscience  of  the 
Court  in  respect  only  of  dubious  facts 
(9  Rep.  31). 

mSPEXnnrS.  Letters  patent  aro  so 
called  from  the  ciicumstanoe  of  this  Ining 
the  first  word  with  which  they  begin  (nftor 
the  title  of  the  king),  thus,  **  Rex  omnibus, 
&c,  Inapexiniue,  &c."  {Les  Terines  de  la 
Ley.) 

UBTALHEHTS.  Are  different  portions 
of  a  debt  payable  at  different  successive 
periods  as  agreed. 

In  tlie  case  of  debts  payable  by  instal- 
ments, the  whole  amount  of  which  is  made 
recoverable  on  default,  Equity  wjU  not  re- 
lieve against  the  consequences  of  default 
(as  from  a  forfeiture  or  penalty),  sed  gtuere. 
Similarly,  upon  the  failuro  of  a  compound- 
ing debtor  to  pay  his  instalments,  the  whole 
onginal  debt  revives,  less  only  the  amount 
thereof  already  paid. 

IH8TAHTEB.  Immediate,  without  loss 
of  time.  In  this  sense  it  is  used  whou  ap- 
plied io   the  word  trial;    thus,    a  trial 
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IHSTAHTSS — continued, 
indanter,  means  an  immediate  trial,  a  trial 
that  ia  to  take  place  forthwith. 

IKBTITUTIO  KBREBIS.  In  Roman 
Law,  was  the  appointment  of  the  hxres  in 
tl»e  will ;  it  corresponds  very  nearly  to  the 
nomination  of  an  executor  in  English  Law. 
Without  snch  an  appointment  the  will  was 
void  at  law,  but  the  prsetor  (i.e.,  equity) 
would  under  certain  circnmstanoes  carry 
out  the  intentions  of  the  testator. 
See  title  H.SBEDE8. 

nrSTITUTIOK.  A  kind  of  investiture 
of  the  spiritual  part  of  the  benefice,  as  in- 
duction IS  of  the  temporal ;  for  by  institu- 
tion the  care  of  the  souls  of  the  parish  is 
committed  to  the  chnrge  of  the  clerk.  By 
institution,  the  church  is  full,  so  that  there 
can  be  no  fresh  presentation  till  another 
vacancy ;  and  the  clerk  may  enter  upon 
the  parsonage  house  and  glebe,  and  take 
the  tithef,  but  he  cannot  till  induction 
grant  or  let  them,  or  bring  an  action  for 
them. 

See  title  Induction. 

IKSTJSANCS,  or  ASSTTBAHCE.  A  secu- 
rity or  indemnification,  given  in  considera- 
tion of  a  sum  of  money,  against  the  risk  of 
loss  from  the  happening  of  certain  events. 
The  person  who  so  insures  u  termed  the 
insurer,  and  he  whose  property  is  insured 
is  termed  the  insured,  or  assured,  and 
sometimes  assur^e ;  and  the  instrument  by 
which  he  effects  such  insurance  is  termed 
the  policy  of  insurance.  A  pulicy  of  in- 
surance may  be  defined  to  bo  a  contract 
between  two  persons,  stipulating  that  if  one 
pay  a  sum  of  money  (or  premium),  esti- 
mate* 1  to  be  an  equivalent  to  the  hazard 
run,  the  other  will  indemnify  (or  insure) 
him  against  the  consec^uences  which  may 
ensue  from  the  happenmg  of  any  particu- 
lar event.  Thus,  if  I  pay  an  insurance 
company  lOt.  a  year  to  indemnify  me 
against  the  loss  which  I  might  sustain  by 
my  house  being  burnt  down,  this  is  termed 
insuring  my  house,  the  company  under- 
taking, in  consideration  of  the  money 
which  I  pay,  to  give  me  a  certain  sum 
to  rebuild  it  in  case  of  fire.  The  same 
system  is  pursued  in  the  insurance  of  ships 
(commonly  called  marine  insurance),  and 
in  the  insurance  of  the  lives  of  individuals, 
commonly  called  life  insurance. 

There  is  this  difference  between  life  in- 
surance policies  and  all  other  kinds,  that 
the  latter  are  contracts  of  indemnity  merely, 
and  the  moneys  secured  thereby  cease  to 
be  payable  if  no  damage  arises :  but  the 
former,  if  duly  kept  up  until  the  death 
of  the  partv  assured,  are  payable  at  all 
events  (Datby  v.  Inilia  ana  London  Life 
Assurance  Co.,  15  C.  B.  365).    However, 


IHbuaAHCS,  or  AflSUEAVOB— eontd. 

for  the  validity  of  a  life-assuranoe  policy, 
it  is  necessary,  that  the  person  who  takes 
it  out  should  have  some  interest  in  the 
life  assured  at  the  time  of  his  so  taking  it 
out  (14  Geo.  3,  c.  48) ;  but  the  subee<|uent 
cessation  of  such  interest  does  not  vitiate 
the  policy  (Wms.  P.  P.  177). 

As  regards  marine  insurance,  there  are 
implied  in  the  contract  of  insurance  (being 
a  voynge  policy)  the  following  warranties, 
^1  )  That  the  ship  is  seaworthy  at  the 
commencement  of  the  risk,  i.e.  of  the 
voyage ;  and  (2.)  That  the  ship  shall  not 
deviate.  In  a  time-policy,  neither  of  these 
warranties  can  be  implied. 

See  titles  Firr  Inbtibancb  ;  Lifb  In- 
surance ;  Marine  Insurance. 

IKBinEtE,  COVSHAHT  TO.  Is  usually 
entered  into  by  lessees  of  houses.  An  in- 
advertent breach  of  this  covcTiant  may  be 
relieved  n gainst  once  (22  &  23  Yict  c.  35, 
23  &  24  Vict  0.  126). 

IKTSHDlCEirT.    Understanding,  mean- 
ing, or  construction,  is  so  called. 
See  title  Common  Intendment. 

IHTEKTZO :  See  title  Formula. 

IKTSirriOV.  In  questions  of  damages, 
the  intention  with  which  a  contract  has  l^n 
broken  is  wholly  immaterial ;  the  intention 
with  which  a  tort  has  been  committed  i:i 
(strictly  considered)  not  material,  as  it 
docs  not  augment  the  damages,  but  it  is 
almost  invariably  considered  by  the  jury, 
and  it  is  not  altogether  without  a  certain 
influence  even  with  the  judge.  The  in- 
tention is,  however,  an  all  im^rtant  cle- 
ment in  crime,  e.g.,  homicide  is  a  crime  or 
not  according  to  the  intention,  or  is  of  a 
greater  or  less  degree  of  criminality  accord- 
ing to  that  same  test.  In  some  few  statu- 
tory crimes,  and  hardly  even  in  these,  the 
question  of  the  intention  is  not  material, 
but  may  be  taken  into  account  in  mitiga- 
tion of  punishmont. 

IHTEBGS8SI0.  In  Roman  Law,  was 
the  act  of  becoming  surety.  The  principal 
varieties  of  sureties  were  sponeoresy  fide- 
promiseoreSy  andfidejussores.  Women  could 
not  be  Hureties  at  all ;  and  men.  by  a  statute 
of  Sulla,  could  not  be  sureties  for  more 
than  20,000  sesterces  in  one  year  to  one 
creditor  for  one  and  the  same  debtor. 
See  title  Surettship. 

XHTBBCOXMOVDrO.  When  the  com- 
mqns  of  two  adjacent  manord  join,  and  the 
inhabitants  of  both  have  immemorially  fed 
their  cattle  promiscuously  on  each  other*8 
common,  this  is  called  interoommoning 
(Les  Termes  de  la  Ley).  As  the  very  name 
denotes,  there  can  be  no  intei'commomng 
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between  more  than  two  manors  {CommU- 
gt'onen  of  Sewers  v.  Olasae,  L.  B.  19  Eq. 
134). 

IHTSBDIGT.  An  ecclesiastical  censure, 
prohibiting  the  administration  of  divine 
service  in  particular  places,  or  to  particular 
persoos  (22  Hen.  8,  c  12). 

As  used  in  Boman  Law,  an  interdict  was 
equivalent  to  the  injunction  in  equity. 
See  titles  Injunction  ;  Intisbdicta. 

nrTEBDIGTA.  In  Roman  Law,  were 
the  injunctions  of  English  Law.  They 
were  of  three  varieties  (1.)  Prohtbitoria, 
which  forbade  the  doing  of  certain  acts ; 
(2.)  Besiitutofia,  which  required  the  resti- 
tution of  property ;  and  (3.)  Exhibitoria, 
which  required  the  production  of  some 
specific  individual  person  or  thing.  In 
relation  to  the  pose&mon  of  property,  they 
were  either  for  tiie  acquiring  of  the  pfis- 
session  in  the  first  instance  {adipiscendm 
possetsionis  eauM),  or  for  the  recovering  of 
a  possession  which  had  been  lost  (recu- 
perandx  possessionie  eattsd),  or  for  the  pro- 
tection or  retention  of  an  existing  and  con- 
tinuing possession  (retinenda  po9«e8ttionis 
cauad)^ — there  being  two  principal  inter- 
dicts for  such  last-mentioned  protection  of 
the  possession,  viz,  the  uti  poMidetis  for 
immoveables,  and  the  utrubi  for  moveables. 
See  title  iNJUNerioN. 

INTEBDICnOK.  In,  French  Law,  a 
person  over  twenty-one  years  of  age,  if  he 
18  in  an  habitual  state  of  imbecility  or 
insanity,  may  be  excluded  the  manage- 
ment of  his  goods,  upon  the  application  of 
any  of  the  relatives,  whom  fading,  upon 
the  application  of  the  Attorney-General 
(proeureur  du  Boi\  to  the  Court  of  fiist 
instance,  who  will  thereupon  direct  an  in  - 
quiry  before  the  conseil  defamUle.  The  in- 
terdiction may  be  either  absolute  or  limited ; 
in  the  case  of  a  limited  interdiction,  the 
party  is  able  to  act  with  the  approval  of  a 
eoneeU  judiciaire. 

See  title  Conseil  Judiciaibe. 

IHTEBSSSE  TSBMIHI.  That  species 
of  property  or  interest  which  a  lessee  for 
years  acquires  in  the  lands  demised  to 
film,  btfore  he  has  actually  become  pos- 
sessed of  those  lands;  as  distinguished 
from  that  property  or  interest  vested  in 
him  by  the  demise  when  reduced  into 
possession  bv  an  actual  entrv  upon  the 
lands  and  the  assumption  of  ownership 
therein,  and  which  is  then  termed  *'an 
eatate  for  years."  Thus,  where  an  estate 
for  years  in  lands  is  granted  to  commence 
at  a  future  period,  the  grantee,  of  course, 
cannot  enter  mitil  that  period  has  arrived ; 
but  still  he  has  ac<^uirea  a  kind  of  estate  or 
at  least  interest  lu  the  lands;  and  the 
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estate  or  interest  so  acquired,  and  which  he 
would  continue  to  have  nntil  the  period  at 
which  the  term  was  to  oommence,  had 
arrived,  and  he  had  entered  upon  the 
possession  of  the  lands,  would  be  simply 
an  interesae  termini  (1  Gru.  Dig.  239). 

IHTEBEST.  In  its  legal  signification, 
means  the  estate  or  property  which  a  man 
possesses  either  in  land  or  chattels,  the 
quantum  of  which,  of  course,  depends  upon 
the  title  under  which  he  holds,  and  which, 
therefore,  varies  in  exact  proportion  to  the 
different  titles  under  which  property  can 
be  held.  Thus,  in  land  a  man  may  be 
possessed  of  a  freehold  interest,  ot  of  an 
interest  less  than  freehold;  which  main 
classification  may  again  be  divided  into  his 
interest  in  fee-simple,  fee-tail,  or  for  life,  or 
his  interest  for  a  term  of  years,  or  at  will. 
So  also  with  regard  to  tiie  interest  or  pro- 
perty in  goods  and  chattels,  it  may  be 
either  joint  or  Beveral,^oint  if  shared 
with  others,  several  if  possessed  by  one 
person  exclusively  or  by  more  than  one, 
their  interests  however,  not  being  in  common. 
See  titles  Estate;  Iktebeb^b  Teb- 

MINI. 

IHTEBEST  OK  IBOA0IE8  AHD  AH- 
ITUITIES:  See  title  Legacies. 

IHTBBE8T  OF  XOKET.  Called  also 
Utury^  was  not  favoured  by  the  English 
Common  Law.  However,  the  custom  of 
merchants  gradually  introduced  it  in  the 
following  cases,  in  all  of  which  it  is  there- 
fore payable  without  any  express  agreement 
for  that  purpose : — 

(1.)  On  bills  of  exchange ; 

(2.)  On  promissory  notes ; 

(3.)  On  bonds;  and  • 

(4.)  On  mortgages. 

Interest  is  also  payable,  even  by  the 
Common  Law,  in  the  following  cases: — 

(5.)  Under  an  express  contract  to  pay  it ; 

(6.)  Under  a  contract  to  pay  it,  which  is 
implied  from  previous  dealings 
between  the  parties. 

Equity,  on  the  other  hand,  always  fa- 
voured the  allowance  of  interest  upon 
money  lent  or  owing,  when  the  amount 
was  either  certain  or  ascertainable,  and 
invariably  in  such  cases  from  the  date  of 
demand  made  for  paymeht  and  refusal  to 
pay  ;  and  now  under  thestat.  3  &  4  Will.  4, 
0.  42,  s.  28,  '*Upon  all  debts  or  sums 
certain  payable  at  a  certain  time  or  other- 
wise, the  jury  on  the  trial  of  any  issue,  or 
on  any  inquisition  of  damages,  may,  if  they 
shall  think  fit,  allow  interest  to  the  creditor 
at  a  rate  not  exceeding  the  current  rate  of 
interest,  from  the  time  when  such  debts  or 
sums  certain  were  payable :  (a.)  if  such 
debts  or  sums  be  inyable  by  virtue  of  some 
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written  inbtrument  at  a  certain  time;  or 
(2>.),  if  payable  otherwise,  tlien  from  the 
time  when  demand  of  payment  shiiU  have 
been  made  in  writing,  so  as  such  demand 
shall  give  notice  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  such 
demand  until  the  term  of  payment.*' 
See  title  Disooumt. 

nrrsBEST   bezpifbligx    ut   bit 

FIKIS  UmrM :  See  title  Exfedit  Bei- 

PUBLIOiE. 

IHTEBUHEATIOirB :    See    title   Eba- 

8UBBB. 

IKTEBLOCUTOBT.  Something  inter- 
vening or  happening  between  the  com- 
mencement and  the  termination  of  an 
action ;  thus,  an  interlocutory  decrt  e  in  a 
suit  in  Equity  signifies  a  decree  that  is  not 
final  and  does  not  conclude  the  suit,  for  it 
seldom  happens  that  the  first  decree  can 
be  final;  for  tlio  Court  usually  directs  an 
inquiry  in  chambers  to  be  made,  after 
which  the  matter  is  to  come  on  aguin  fur 
further  consideration,  and  the  final  decree 
is  therefore  suspendeil  until  the  result  of 
such  inquiry  is  made  known ;  nevertheless, 
there  are  degrees  of  finality,  e.g.y  6ome 
judgments  which  reserve  further  oonsidera- 
tion  are  in  renlity  final;  and  again,  a 
judgment  may  be  final  where  it  disposes  of 
tlie  riglits  of  the  parties,  even  although 
that  should  be  (as  it  sometimes  is)  upon 
an  interlocutory  application.  An  inter- 
locutory judgment  m  an  action  at  law 
signifies  a  judgment  that  is  not  final,  but 
which  is  given  upon  some  plea,  proceeding, 
or  default,  occnrriiig  in  the  course  of  the 
action,  and  which  does  not  terminate  Uie 
suit ;  e.g.y  when,  although  the  right  of  the 
pluintifr  in  the  action  is  established,  yet 
the  amount  of  damages  he  has  sustiiined 
is  not  ascertained.  This  happens  when 
the  defendant  in  an  action  suffers  judgment 
by  default,  or  coufesaion,  or  upon  a  de- 
murrer, in  any  of  which  cases,  if  the  demand 
sued  for  be  damages  and  not  a  specific  sum, 
then  a  jury  must  be  called  to  assess  them ; 
therefore  the  judgment  given  by  the  Court 
previous  to  such  assessment  by  the  jury  is 
interlocutory  and  not  final  because  the 
Court  knows  not  what  damages  the  plain- 
tiff has  sustained.  Au  interlocutory  order 
is  an  order  made  during  the  progress  of  a 
suit  upon  some  incidentitl  matter  which 
arises  out  of  the  proceedings,  as  an  order 
for  an  injunction,  and  the  like. 

IHTEBLOCUTORT  JTTDOlISirT:  See 
title  IirrBBLOOUTOBY. 

DrrSBLOCTTTOBT   OBDSB:    See  title 

IHTERLOOVTOBY. 


nrTERHATIOVAL   C0FTBI6HT:   See 

title  COPTBIOHT. 

niTEBHATIOHAL  LAW.  As  nppoeed 
to  Municipal,  t.e.,  Civil  Law,  is  the  law 
common  to  nations  generally.  It  is  either 
public  or  private,  public  international  law 
naving  to  treat  of  soveruigu  and  semi- 
sovercign  states,  ambassadors,  treaties, 
war,  peace,  commercial  tariffs,  &o.,  &o , — 
and  private  international  law  dealing  witli 
those  questions  of  property  and  of  status 
which  affect  individuals,  and  which  may 
arise  under  wills,  contiucts,  seltlements, 
intestacy,  an  I  such  like. 

nVTEBPLEADEB.  When  two  or  more 
persons  claim  the  same  thing  of  a  third, 
and  he,  la>ing  no  claim  to  it  himself,  is 
ignorant  which  of  them  has  a  right  to  it, 
and  fears  he  may  be  prejudiced  by  their 
proceeding  against  him  to  recover  it,  he 
may  make  them  litigate  their  title  between 
themselves  instead  of  litigating  it  with 
him,  i.e.j  cause  them  to  intsrplead. 

The  jurisdiction  at  Law  in  interpleader 
was  originally  confined  to  the  single  case 
of  joint  bailment  {Craw^Juiy  v.  Thornton^ 
2  My.  &  Cr.  21),  i  e.,  to  eases  in  which  the 
titles  of  the  cluiiuants  to  the  money,  goods, 
or  cluitteU  in  qu^  stion,  or  to  the  proceeds 
or  value  thereof,  had  a  common  origin; 
but  under  the  C.  L.  P.  Act,  1860,  s.  12, 
this  community  of  origin  in  tlie  titles  of  the 
interpleading  p.irties  was  no  longer  neoes- 
sary.  But  the  titles  must  at  Law  still  have 
been  legid  -in  their  character,  and  not 
equitable.  Whence  the  remedy  in  Equity 
was  still  more  extensive  than  that  at  Law. 
The  grounds  of  an  interpleader  suit  in 
Equity  used  to  bo  the  following : — 

(1.)  That  the  plaintiff  has  no  personal 
interest,  either  in  respect  of  rights  (AfitcAeU 
V.  Hayne,  2  S.  &  S.  63).  or  in  rerp.ct  of 
liabilities  {Crawshay  t.  ThomUm,  iuprd) 
in  the  subject  mutter ; 

(2.)  That  the  adverse  rights  of  the  de- 
fendants are  such  as  can  be  finally  deter- 
mined in  the  interpleader  suit ;  but 

(3.)  These  rights  may  bo  legal  or  equit- 
able, either  all  or  some  of  them  indif- 
ferently, unless  the  jurisdiction  should  be 
exclusively  at  Law. 

Under  the  Judicature  Acts,  Law  and 
Equity  are  fused  into  one  system,  and  the 
practice  in  interpleader  in  all  the  divisions 
of  the  High  Court  is  now  as  follows  :— 

After  a  defendant  has  appeared  to  a 
writ  of  summons,  and  at  any  time  before 
he  delivers  his  statement  of  defence,  he 
may  (if  he  is  in  no  way  interested  in,  other- 
wise than  as  being  the  custodian  of,  the 
subject-matter  of  the  litigation)  take  out 
an  interpleader  sommons,  and  obtain  cm 
such  summons  (supported  by  an  aflSdavit 
of  his  own  absence  of  interest  in,  and  some 
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IHTEBfUADSB  —continued, 
third  person's  claim  to,  the  snbieot-matter 
of  the  litigation)  an  order  calling  upon 
such  third  person  to  appear  and  state  the 
nature  and  particnlars  of  his  claim,  and 
staying  meanwhile  all  proceedings  in  the 
action  (Order  l,  rule  2,  and  1  &  2  WilL  4, 
c.  58,  B.  1) ;  and  in  the  result,  the  judge 
may  order  such  third  person  (appearing  to 
the  summons)  to  litigate  his  claim  either 
as  a  defendant  to  the  action,  or  as  a  de- 
fendant to  some  other  action,  or  as  a  party 
to  some  i^sue  designed  to  determine  his 
right,  or  the  judge  may  order  such  third 
person  (not  appearing  to  the  summons)  to 
De  harred  of  all  claim  as  against  the  de- 
fendant (1  &  2  Will.  4,  c.  58,  s;  8).  In 
cases  where  the  third  party  appears  to  the 
summons,  the  judge  may  also  in  all  ca^es 
(witli  the  cbnscnt  uf  the  plaintiff  and  such 
appearing  third  person),  summarily  dis- 
pose of  the  question  hetwetn  tbem  (3  &  4 
Will.  4,c.  38,  s.  1),  and  the  iudge  may  also 
in  all  eases  where  the  subject-matter  is 
trivial  (at  the  request  either  of  thu  plaintiff 
or  of  such  appearing  tiiird  person),  sum- 
marily determme  tlie  question  (23  &  24 
Vict  o.  12H,  s.  14),  in  which  latter  case 
tiiere  is  no  appeal  from  the  judge's  sum- 
mary decision  (28  &  2i  Vict.  o.  126,  s.  17 ; 
Dodds  V.  Shepherd,  L.  R.  1  ExcK  Div.  75). 
N.B.  Sheriff  also  may  obtain  summons 
to  interplead ;  he  obtains  same  immo- 
diatt'ly  upon  diiKOvery  that  execution 
is  stopped  by  third  person's  claim  to  pro- 
perty. 

DITEBFBEIATIOV.  This  consists  in 
ascertaining  the  true  meaning  of  the  words 
and  conduct  of  men. 

FiBSTLT,  with  reference  to  wills,  the  fol- 
lowing six  rules  of  interpretation  are  gene- 
rally recognised : — 

(1.)  A  testator  is  always  presumed  to  use 
words  according  to  their  stnct  and  primary 
acceptation,  until  from  the  context  of  the 
will  it  appears  that  he  has  used  them  in  a 
different  sense. 

(2.)  Where  there  is  nothing  in  the  con- 
text of  a  will  shewing  that  the  testator  has 
used  words  in  other  than  their  strict  and 
prinuiry  acceptation,  and  his  words  when  so 
interpreted  are  semtible  with  reference  to 
extrinsic  circumstances,  then  the  words  are 
to  be  interpreted  in  their  strict  and  primary 
sense  and  in  no  otht-r,  notwithttanaiug  the 
strongest  presumption  to  tlie  contrary. 

(3.)  But  where  the  testator's  words  when 
so  interpreted  are  insensible  with  reference 
to  extrinsic  circumstances,  then  the  ex- 
trinsic circumstances  may  be  looked  into 
fur  the  purpose  of  arriying  at  some  second- 
ary or  popular  sense  which  shall  be  sensible 
with  reference  to  tliese  circumstances. 

(4.)  Where  the  written  characters  of  the 


JXT'ERnXTATlOIS— continued, 

will  are  difficult  to  decipher,  or  the  words 
of  the  will  are  in  an  unxnown  or  unusual 
language,  the  evidence  of  persona  experi- 
enced in  deciphering;  written  characters  or 
acquainted  with  the  langua«;e,  is  admissible 
for  the  purpose  of  informing  the  Court  or 
jndge. 

(5.)  Extrinsic  evidence  is  also  admissible 
for  the  purpose  of  identifying  the  object  of 
the  testator's  bounty  (whether  devirtce  or 
le^tee),  and  for  the  purpose  also  of  identi- 
fy mg  the  tvibject  of  disposition. 

(6.)  Where  the  words  of  a  will  remain 
unintelligible  after  the  applicati'^n  of  the 
five  preceding  rules,  the  ^ill  is  void  for 
uncertainty. 

BfcCOADLT,  with  reference  to  other  instru- 
ments. The  principal  rules  regarding  the 
interpretation  of  these  are  the  following : — 

(1 )  The  agreement  shnll  have  a  reason- 
able construction  according  to  the  intent  of 
the  partiod; 

(2.)  The  construction  shall  be  liberal 
and  favourable,  ut  tea  magtB  valeat  quam 
pereat ; 

(3.)  The  popular  meaning  of  the  word  is 
to  be  adopted  until  proof  of  a  preciser  tech- 
nical or  acquired  meaning ; 

(4.)  Every  word  is  to  be  regarded  in  the 
light  of  its  cont«xt^  ex  antecedeniihu»  ei  coU' 
aequenitbuB  optima  fit  iuterpretatio ; 

(5.)  An  erroneous  particularisation  docs 
not  affect  a  precedent  generality  that  is 
true  (Jaha  demonstratio  non  nocet,  cum  de 
corpore  constat);  and  vice  verm,  a  subse- 
quent generality  shall  be  confined  by  the 
precedent  particularisation  (this  is- called 
the  construction  ejusilem  generis) ; 

(t>.)  Custom  shall  control  a  contract,  un- 
less the  contract  exclude  the  cu.^tom. 

(7.)  The  words  of  a  deed  aro  to  bo  con- 
strued most  strongly  against  the  gi-antor 
(verba  cartarum  fortius  accipt'untur  cotUra 
proferentem);  but  this  rule  is  only  to  be 
relied  upon  when  other  rules  of  construc- 
tion fail  (JAndus  v.  Melrose,  3  H.  &  N. 
177); 

(8.)  Every  contract  binds  the  executor 
or  administrator  of  the  party,  although  he 
be  not  named;  but  to  bind  the  heir,  ho 
must  be  particularly  mentioned ; 

(9,)  Parol  evidence  may  in  certain  oases 
be  admitted  in  connection  with  written 
agreements ; 

(10.)  In  interpreting  statutes,  the  ratio 
Ugis  is  not  to  be  considered,  if  the  words  of 
the  statute  in  themselves  are  clear,  antl 
these  words  (being  clear)  are  neither  to  be 
extended  beyond  nor  restricted  within  their 
simple  extent;  but  if  the  words  are  not  in 
themselves  dear,  then  the  ratio  leais  may 
(among  other  things)  be  oonsiderecf ;  and 

(11.)  In  interpreting  decided  oases,  the 
raiio  decidendi  is  to  be  gatheroil,  and  when 
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once  gathered  it  is  the  only  permanently 
valaable  part  of  the  decision. 

See  title  Extrinsic  Evidknoe. 

IHTEBB0OAT0BIE8.  The  examination 
of  the  parties  to  a  Chancery  suit  was  not 
ordinarily  conducted  viva  voce  in  open 
Court  (as  was  the  case  in  Common  Law 
Courts),  but  upon  written  Questions  pre- 
viously prepared  by  counsel,  which  were 
called  interrogatories;  hence  the  phrase 
examining  a  witness  upon  interrogatories. 
Under  the  Act,  17  &  18  Vict.  c.  125,  ss.  51- 
57,  interrogatories  might,  subject  to  certain 
rentrictions,  be  also  exhibited  at  Law  by 
cither  party  to  the  action.  But  whereas 
in  Equity  there  was  almost  no  question 
wliich  the  pluintiff  might  not  extract  from 
the  defendant  by  means  of  interrogatories, 
the  practice  at  Ijaw  was  subject  to  the 
following  restrictions: — 

(1.)  Intenogutories  must  not  have  been 
made  the  means  of  evadmg  the  rule  which 
requires  the  production  of  primary  evidence 
(^Herschfield  v.  Clark,  11  Exch.  712) ; 

(2.)  Interrogatories  did  not  deprive  a 
witness  of  his  privilege ;  consequently,  he 
wns  not  compellable  to  state  the  contents 
of,  or  to  deacribe,  documents  which  were 
his  muniments  of  title,  nor  (except  under 
very  special  circumstance  s)  to  answer  ques- 
tions tending  to  criminate  )iim,orto  expose 
him  to  penalties  or  forfeitures  ;  and 

(3.)  Fishing  interrogatories  were  sternly 
discouraged. 

Under  the  present  practice,  the  rules  of 
I  AW  now  prevail  in  Equity  as  regards  inter- 
rogatories, and  interrogatories  are  now  not 
in  exclusion  of  vivd  voce  evidence  but  in 
aid  of  it. 

See  title  Discovery,  sub-title  Inter- 

ROGATORIBS  AND  ANSWER  THERETO. 

mTSKVEHEB.  The  interposition  or 
interference  bf  a  person  in  a  suit  in  the 
Court  of  Probate  and  Divorce  in  defence 
of  his  own  interests  is  so  termed,  and  a 
person  is  at  liberty  to  do  this  in  every  case 
in  which  his  interest  either  in  regard  to 
hid  property  or  his  person  is  affected. 
Thus,  in  a  matrimonial  cause,  if  proceed- 
ings bo  taken  against  a  party  who  has 
either  solenmised  or  contracted  marriage 
with  anoUier,  such  other  or  third  partv 
may,  if  he  or  she  pleases,  interpose  in  such 
suit  to  protect  his  or  her  own  rights  at  any 
part  or  stage  of  the  proceedings,  even  after 
the  conclusion  of  the  cause.  The  Queen's 
Proctor  may  also  in  a  proper  case  inter- 
vene under  the  stat.  23  &  24  Vict.  c.  144, 
as  in  case  of  suspected  collusion  between . 
the  parties  (Jkriny  v.  Den'ng,  L.  B.  1  P. 
&  M.  531). 

niTEBYENTION  or  MEDIATION.  In 
international  law,  intervention  is  such  an 


IHTSBYBHTIOV  or  XKDIATIOV— -oon- 

tinued. 

interference  between  two  or  more  states  as 
may  (according  to  the  event)  result  in  a 
resort  to  force ;  while  mediation  always  is, 
and  is  intended  to  be  and  to  continue, 
peaceful  only.  Intervention  between  a 
sovereign  and  his  own  subjects  is  not  justi- 
fied by  anything  in  international  law ;  but 
a  remonstrance  may  be  addressed  to  the 
sovereign  in  a  proper  case. 

INTEflfTATE.  Without  making  a  wUl. 
An  intestate  is  tlie  opposite  to  a  ti*stator 
or  testate,  the  latter  word  signifying  a 
man  who  dies  having  made  a  will.  It  was 
a  rule  of  the  Roman  Law  that  no  one  could 
die  partly  testate  and  partly  intestate 
(neque  enim  idem  ex  parte  tealatue  et  ex 
parte  intettattu  decedere  poteet.  Just.  ii. 
14.  5);  but  nothing  is  more  common  in 
Engl  ish  Law  than  that  the  same  man  should 
die  testate  as  to  part,  and  intestate  as  to 
the  rest  of  his  property,  unless  indeed  he 
has  made  a  residuary  bequest  or  devise, 
and  even  in  that  case  a  partial  intestacy 
is  not  infrequent. 

IHTDODATIOV  OV  WOBEMSIT.      Is 

endeavoure<^  to  be  repressed  by  the  Masters 
and  Workmen  Molestation  Aot,  1871  (34  ft 
35  Vict  0.  32),  which  declares  criminal,  and 
visits  with  imprisonment  with  or  without 
hard  labour,  the  following  (among  other) 
facts,  viz.,  using  violence  to  person  or  pro- 
perty, molesting  or  obstructing  any  work- 
man in  or  about  his  work,  threatening  any 
workman  so  as  to  put  him  in  bodily  four, 
various  forms  of  indirect  coercion,  hiding 
tools,  picketing,  and  such  like. 

IHTOXICATIOV :   See  title   Dbukkem- 

NS88. 

IHTBA  VIBS8 :  See  title  Ultra  Vibes. 

nrrBTTBIOH.  a  species  of  injury  by 
ouster,  or  amotion  of  possession  from  the 
freehold,  being  an  entry  of  a  stranger,  after 
a  particular  estate  of  freehold  is  determioed 
before  him  in  remainder  or  zvvei-sion,  as 
when  a  tenant  for  life  dies  seised  of  certain 
lands  and  tenements,  and  a  stranger  enters 
thereon  after  such  deatli,  and  before  any 
entry  made  by  him  in  remainder  or  rever- 
sion (F.  N.  B.  203,  204;  1  Cruise,  161, 
dlG).  The  writ  which  lay  against  such 
intruders  was  also  called  a  writ  of  intrusion 
(Lee  Termes  de  la  Ley;  Old  Nat.  Brev. 
203). 

iirvzHTOBs  ahb  nrysvnoHS .-  Se« 

title  Patents. 

IK  YBITTBS  8A  lOBE.  Every  legiti- 
mate child  in  ventre  sa  mere,  or  in  its 
mother's  womb,  is  supposed  in  law  to  be 
born  for  many  purposes.  It  is  capable  of 
having  a  legacy,  or  of  receiving  a  surrender 
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of  copyhold  lands ;  so  if  lands  are  devised 
to  B.  for  life,  remainder  to  such  child  or 
children  as  sbill  be  living  at  the  time  of 
his  decease,  a  posthumous  child  will  take 
equally  with  those  who  were  bom  before 
B.'s  death  {Doe  y.  Clark,  2  Hen.  31.  399; 
Pearee  ▼.  Carrington,  L.  R.  8  Ch.  App. 
969).  Bat  in  thecase  of  lands,  the  produce 
or  profits  go  in  the  interim  to  the  iieir-at- 
law,  or  residuary  deyisee,  if  there  be  any 
such  {Hopkins  v.  Hopkins,  Ca.  t.  Talb.  44, 
and  Tud.  Convey.  L.  C.  p.  711). 

nfVBBTITURS.  A  ceremony  which,  in 
the  feudal  ages,  accompanied  the  grant  of 
lands,  and  which  oonttisted  in  the  open  and 
notorious  delivery  of  possession  in  the  pre- 
sence of  the  other  yassals,  and  thus,  at  the 
time  when  the  art  of  writing  was  very  little 
known,  the  evidence  of  the  property  was 
reposed  in  the  memory  of  the  neighbour- 
hood, who  in  case  of  disputed  title  were 
afterwards  called  upon  to  decide  upon  it 

IHYESTXENTS.  The  properties  in  or 
upon  which  trustees  may  invest  trust  funds 
are  de^ignated  the  range  of  inyestments. 
Apart  from  statute  or  express  provision  in 
the  deed  or  will  creating  the  trust,  trustees 
are  confined  to  mortgages  of  real  estate  in 
England,  Government  securities,  and  Con- 
solidated Bank  Annuities ;  but  by  various 
statutes  (principally  Lord  St.  Leonards' 
Act,  22  &  23  Yict.  c.  35),  they  may  invest 
the  trust  moneys  on  mortgages  of  lands  in 
the  United  Kingdom,  in  stock  of  the  Bank 
of  England,  in  Edtock  of  the  Bank  of  Ireland, 
and  in  East  India  stock ;  and  generally  in 
Parliamentary  funds,  when  the  interest  is 
g^uaranteed  by  Parliament. 

I^  0.  v.  Is  evidence  of  an  account  stated, 
and  an  action  of  assumpsit  or  in  the  nature 
of  an  assumpsit  will  lie  thereon  against  the 
maker  at  the  suit  of  the  person  to  whom  it 
is  addressed;  and  if  it  is  addressed  ex- 
pressly to  nobody,  the  holder  is  prima 
facie  the  person  with  whom  the  account 
was  stated. 

See  title  Aoooxnn'  Stated. 

ntELAHD.  By  the  stat.  3  &  4  Will.  4, 
0.  42,  s.  7,  no  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  shall  be 
deemed  to  be  beyond  the  seas,  within  the 
meaning  of  the  Statutes  of  Limitation,  as 
to  personal  actions,  nor  is  ir.  beyond  seas 
within  the  meaning  of  the  Mercantile  Law 
Amendment  Act,  1H56  (19  &  20  Vict.  c. 
97),  whereby  every  bill  of  exchange  or  pro- 
missory note  drawn  or  made  in  any  part  of 
the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  made  payable  in  or  drawn 
upon  any  person  resident  in  any  part  of 
the  baid  United  Kingdom,  shall  he  aeemed 
to  be  an  inland  bill,  excepting  (if  at  all)  as 


IBELAHD — oonttntted. 
to  the  stamp  duty.  Nevertheless,  under 
the  orders  and  rules  of  procedure  in  actions, 
a  writ  of  summons  cannot  be  issued  against 
or -served  upon  a  British  subject  in  Scot- 
land or  in  Ireland,  in  respect  of  a  cause  of 
action  accruing  in  England,  unless  by 
special  leave  of  the  Court ;  and  for  many 
other  purposes  of  procedure,  Scotland  and 
Ireland  are  like  foreign  countries.  It  is  a 
rule  of  law,  that  every  Act  of  Parliament 
since  the  Union  (1801)  embraces  Ireland, 
unless  that  country  is  expressly  excluded 
{Reg.  y.  MaUow  Union,  12  Ir.  L.  R.,  Q.  B.. 
35) ;  and  the  like  rule  appears  to  apply  to 
Scotland. 

IBBEBTTTABLB  PBBSirXPTIOKS. 

Those  presumptions  which  are  called  juris 
et  de  jure  are  irrebutable,  that  is,  they  are 
not  only  drawn  by  the  law,  but  they  have 
themselves  the  force  of  law.  The  number 
of  these  presumptions  is  very  small,  and  is 
constantly  tending  to  diminish. 

See  title  Pbssuhptions,  Qcalitt  of. 

IBBBPLEVIABLB  or  IBBBPIBVIS- 
ABLE.  Not  to  be  replevied,  or  set  at 
large  on  sureties  (Cowel).  It  is  contrary 
to  the  nature  of  a  distress  for  rent  to  be 
irrepleviable  (Tomlins). 

ISSUABLE  PLEA.  An  issuable  plea  is 
thnt  which  puts  the  merits  of  the  cause, 
either  on  the  facts  or  on  the  law,  in  issue  ; 
in  other  words,  which  will  decide  the  action 
(Steele  v.  Harmer,  14  M.  &  W.  139).  It 
seems,  however,  to  be  by  no  means  dear 
thnt  a  plea  to  be  ** issuable"  must  put  tlie 
substantial  or  moral  merits  of  the  cause  ut 
issue.  Thus,  a  pica  which  goes  simply  to 
shew  that  the  plaintiff  had  no  present  cause 
of  action,  as  in  an  action  by  an  attorney  for 
work  and  labour,  that  the  plaintiff  had  not 
delivered  a  signed  bill  a  month  before 
action  brought,  has  been  held  an  issuable 
plea  (  Wilkinson  v.  Pa^e,  1  Dowl.  &  L.  913 ; 
see  also  Staples  v.  Holdsworth,  4  Bing.  N.  C. 
144).  Where  the  Court  granted  an  exten- 
sion of  time  or  other  like  indulgence  to  a 
defendant,  it  was  generally  upun  this  con- 
dition (among  others)  that  within  that  ex- 
tended time  he  should  **  plead  Lwuably  " 
(See  Smith's  Action  at  Law). 

ISSTTE.  Is  the  disputed  point  or  ques- 
tion to  which  the  parties  in  an  action  have 
narrowed  their  several  allegations,  and 
upon  which  they  are  desirous  of  obtaining 
the  decision  of  the  proper  tribunal.  When 
the  plaintiff  and  defendant  have  arrived  at 
some  specific  point  or  matter  affirmed  on 
the  one  side  and  denied  on  the  other,  they 
are  said  to  be  at  issue  (ad  exiium,  t.e.,  at 
the  end  or  result  of  their  pleading);  the 
question  so  set  apsrt  is  called  the  issue, 
and  is  designated,  according  to  its  nature, 
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ISBJTE—conliHued. 

an  issue  in  fact,  or  an  issue  in  law.  If  it 
is  an  issue  in  fact,  it  is  almost  viii ven- 
al ly  tried  by  the  country  (i.<».,  by  a  jury  of 
Iwt-lve  men) ;  if  it  is  an  issue  in  law,  it  is 
tried  by  the  judge  constituting  the  Court 
in  which  the  action  has  been  brought 
(Steph.  on  Pleading,  25,  4tU  edit). 

ISSUE  KOLL.  It  ancient  times  it  was 
the  practice  of  the  Courts,  when  the  plead- 
ings were  caiTied  on  orally,  to  have  a  con- 
temporaneous record  of  the  proceedings 
made  out  upon  a  parchment  roll  called  the 
**  Issue  Roll."  This  practice,  altliougli  long 
grown  into  disuse,  was  until  recently  still 
supposed  in  contemplation  of  law  to  exist ; 
and  the  Courts  still  required  that  it  should 
be  made  up,  or  at  all  events  commenced,  or 
an  incipitur^  as  it  was  adled,  entered  upon 
the  roll,  and  certain  fees  were  paid  to  the 
officers  for  making  it  up.  Practically,  how- 
ever, thid  roll  was  of  no  use,  and  in  oonse- 
quenoe  it  was  abolished;  and  the  only 
entry  of  the  proceedings  upon  record  en  me 
to  be  that  upon  the  Nisi  rrius  Record,  or 
upon  the  Judgment  Roll,  acconllng  to  the 
nature  of  the  case  (1  PI.  R.  H.  T.  4  Will.  4). 
And  at  tlie  present  day,  there  appears  to 
be  no  issue  roll  at-  all  in  use,  unless  it 
should  be  in  the  House  of  Lords. 
See  title  Entby  on  tub  Roll. 

ISSUE  OF  WBIT.  A  writ  of  wimmoh$ 
is  said  to  be  issued  when  the  same  is  sealed 
with  the  seal  of  the  Court  or  DivUion  out 
of  which  it  is  iteued,  i.e.,  taken  out ;  the 
writ  of  summons  must  before  issue  contain 
the  names  of  the  parties  and  (among  other 
indorsements)  the  indorsement  of  the  claim 
that  is  made  in  the  action.  Upon  a  judg- 
ment or  order,  whether  final  or  interlocu- 
tory, a  writ  of  execution  may  issue,  certain 
varieties  of  execution  being,  however,  con- 
fined to  certain  varieties  of  judgments  and 
orders,  and  the  appropriate  variety  requir- 
ing to  be  selected. 

See  title  Exbcution,  Wbit  of. 

ISSUES.FBEPABATIOVOF.  Theplead- 
ings  in  an  action  being  simple  statements 
of  fact,  it  occasionally  happens  that  they  do 
not  sufficiently  define  the  real  issue  or 
issues  in  dispute  between  the  parties ;  and 
in  that  case,  counsel  moves  the  Court  before 
trial  for  an  order  directing  the  preparation 
of  issues,  that  is,  the  further  and  more 
accurate  definition  of  the  points  in  dispute 
(Order  xxvi.). 

See  title  IssuB. 

ISSUES,  TEIAL  OF.  A  notice  of  trial 
is  required  to  specify  whether  the  trial  is 
of  the  action  generally,  or  of  some  (and 
what?)  issues  therein  (Order  xxxyi.,  8). 
And  either  before  or  at  the  trial  (when 
that  is  without  a  jury),  tlie  judge  may 


ISSUES,  TRIAL  OW—eoidinued. 

direct  any  issue  of  fact  to  be  tried  by  a 
judge  and  jury  (Order  zxxvi.,  27);  and  in 
a  trial  without  a  jury,  the  judge  may  from 
time  to  time  direct  any  question  or  issue  of 
fact,  or  partly  of  fiiot  and  partly  of  law,  to 
be  tried  at  nm  |>rtiM  (Oitler  xxxti.,  29). 
When  the  issues  mvolve  intricate  scientific 
or  local  inquiries  or  investigationB,  the 
judge  may  also  refer  the  trial  of  them  to 
a  referee  official  or  special  (Judicature  Act, 
1873,  s.  57). 

See  title  Issue. 

ITEB.  Is  a  road  for  foot-passengers 
only,  aetu»  is  a  road  for  passengers  on  foot 
or  on  horseback,  and  via  is  a  general  way 
for  all  purposes. 

See  title  Easkk knt,  sub-title  Wat. 

ITEBATIO.  Is  repetition.  In  Roman 
Law,  a  bonitary  owner  might  liberate  a 
slave,  and  the  qniritary  owner's  repetition 
(iteraiid)  of  the  process  effected  a  complete 
manumission. 

mHERAHT.  Tiayelling  or  moving 
about :  thus  the  judges  who  are  now  called 
justices  of  assize,  were  formerly  called 
justices  itinemnt,  from  the  oiroumstance  of 
their  tmvelling  into  several  counties  to 
hear  causes  ready  for  trial  (3  BL  59).  These 
judges  were  appointed  for  the  first  time  by 
King  Henry  II.,  at  the  Parliament  of 
Northampton,  in  1187. 


J. 

JAOEKS  HJEBEDHAS.  An  estate  in 
abeyance.  This  was  one  of  the  fictitious 
persoruB  of  law  referred  to  by  Austin.  It 
was  supposed  to  continue  the  pereona  of 
the  deceased  person,  until  the  entry  (adilio} 
of  the  h«re»  (executor)  upon  the  estate. 
In  English  Law,  the  authority  of  the 
executor  or  administrator  arises  fh>m  the 
grant  of  probate  or  adminiBtration ;  and 
until  such  grant  is  made,  the  Judge  Ordi- 
nary is  the  only  legal  personal  representa- 
tive of  the  deceased ;  but  the  suSsequent 
grant  to  the  executor  or  administrator 
when  made  relates  back  (for  most  purposes) 
to  the  date  of  the  death. 

JAOTTTATIOV.  A  false  boasting.  The 
word  is  commonly  used  with  reference, 
1st,  to  marriage ;  2nd,  to  the  right  to  a  seat 
in  a  church ;  and,  Srdly,  to  tithes. 

(1.)  JaetUatian  of  marriage  is  the  boast- 
ing or  g[iving  out  by  a  party  that  he  or  she 
is  married  to  some  other,  whereby  a  com- 
mon reputation  of  their  matrimony  may 
ensue.  To  defeat  that  result,  the  person 
may  be  put  to  a  proof  of  the  actuid  mar- 
riage, failing  which  proof  she  or  he  is  put 
to  silence  about  it. 
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JACTITATIOH — eoniimied, 

(2.)  Jactitation  of  a  riijht  to  a  seat  in 
a  ehureh  appears  to  be  the  boasting  by  a 
man  tiiat  he  has  a  right  or  title  to  a  pew 
or  sitting  in  a  ohiirch  to  which  he  has 
legally  no  title. 

(3.)  Jactitation  of  tUhe$  is  the  boasting 
by  a  man  that  he  is  entitled  to  certain 
tithes,  to  which  he  has  legully  no  title 
(See  Bog.  Eccl.  Law,  482). 

JEOTAILE  (from  the  Fr.  fai  faiOd,  I 
have  failed).  An  oversight  in  pletidings 
or  in  other  law  proceedings.  The  Statutes 
of  Jeofails  were  so  oiilled  because  when  a 
pleader  perceived  any  mistake  in  the  form 
of  his  proceedings,  and  acknowledged  such 
error  {fat  fa%ui\  he  was  at  liberty  by 
those  statutes  to  amend  it  (Stra.  1011). 
These  old  statutes  were  superseded  by  the 
more  liberal  powers  of  amendment  con- 
ferred by  the  C.  L.  P.  Act,  1852 ;  and  now 
under  the  Judicature  Acts,  1873-75,  all 
sorts  of  amendments  may  be  made,  if  not 
without  leave,  at  all  events  with  leave,  and 
the  power  of  amending  extends  even  to  per- 
mitting inctmsistent  amendments ;  but  tlie 
object  of  all  this  apparent  facility  or  laxity 
is  to  ascertain  the  real  issue  between  the 
parties,  and  that  is  its  justification. 
See  title  Amendment. 

JET8AM,  JETSOH,  or  TSmaXXE,     By 

tills  appellation  are  distinguished  goods 
which  have  been  cast  into  the  sea,  and 
there  sink  and  remain  under  water.  Jet- 
sam is  in  this  respect  distinguished  from 
F1<daamj  where  the  goods  remain  swim- 
ming on  the  suiiace  of  the  waves,  and  from 
Lagan f  where  they  are  sunk,  but  tied  to  a 
buoy  or  cork  in  order  to  matk  their  posi- 
tion, so  thit  thev  may  be  found  again. 
Jetaam  was  one  of  the  liources  of  the  royal 
revtnue  (see  title  Wrick). 

Jettison  is  never  resorted  to,  excepting 
for  the  purpose  of  lightening  or  relieving 
tlie  ship  in  case  of  necessity  or  emergency, 
and  the  necessity  must  be  imminent  an(l 
real.  The  loss  occasioned  by  jettison  is 
made  good  by  contribution,  assessed  on 
what  is  saved  of  ship,  oargo,  and  freight 
(Kay's  Shipmasters,  p.  259). 

The  king,  or  his  grantee,  shall  have 
flotsam,  jeUanij  or  lagan  when  the  ship  is 
lost  and  the  owners  of  the  goods  are  un- 
known. (F.  N.  B.  122;  Kiiy*s  Ship,  and 
Seamen,  p.  259, 1103.) 

JEWS.  Originally  laboured  under  many 
disabilities,  for  their  religion's  sake.  They 
oould  not,  of  course,  comply  with  the  Test 
and  O>rporation  Acts  :  and  when  these 
Acts  were  repealed  in  1828,  they  were  still 
no  bettor  off  in  theory,  not  being  able  to 
make  the  substituted  declaration  '*  on  the 
true  iaith  of  a  Christian"  (9    Qeo.    4, 


TKWS—^ntinued. 
c  17):  but  the  practico  was  improving  in 
their  favour.  These  disabilities  were,  how- 
ever, removed  in  1845  (8  &  9  Vict.  c.  52) 
as  regards  corporations ;  and  in  18.58 
(21  &  22  Vict,  c  49X  and  more  fully  in 
18i  6  (29  &  30  Vict.  c.  19)  as  regards  par- 
liament.iry  elections,  the  obnoxious  words, 
'*  on  the  true  faith  of  a  Christian,"  being 
by  the  latter  Act  omitted  from  the  new 
form  of  oath  thereby  substituted  for  the 
old  oath  of  abjuration. 

See  titles  Abjuration  ;   ALUBaiANOB ; 

NoN-CoNFOBMiffrs ;     Corporation 

Act  ;  Test  Act, 

JOBBERS.  Are  middle  men  on  the  Stock 
Exchange  who  supply  the  public  through 
the  broker  with  money  or  stock  to  the 
exact  amount  they  require,  making  a  profit 
onl^  of  one  eighth  per  cent  on  each  trans- 
action. Sir  John  Barnard's  Act  (7  Geo.  2, 
c.  8)  endeavoured  to  supprf  ss  the  '*  in- 
famous practice  of  stock-)oDbing,"  that  is 
to  say,  the  practice  of  fictitious  tole  of 
stock  against  a  future  day,  when  the  seller 
had  not  the  stock  he  sold  nor  intended  to 
procure  it  by  the  day,  and  the  purchaser 
did  not  intend  to  purchase  the  stock,  but 
the  Rgreement  was  merely  to  pay  or  to 
receive  the  differences,  according  as  the 
stock  went  down  or  up  by  the  day ;  but 
this  Act  has  been  repealed  (23  Vict  c.  28, 
38  &  39  Vict.  0.  66),  and  stock-jobbing  is 
now  regulated  by  the  Common  Law.  And 
by  the  Common  Law,  contracts  for  differ- 
ences, anciently  held  to  be  void  as  a  species 
of  wagering  (Barry  v.  Croskey,  2  Johns. 
&  H.  1),  are  still  held  to  be  invalid  (not- 
withstanding Thaeker  v.  Hardy,  4  Q.  R 
Div.  685) ;  but  the  practice  is  a  very  pre- 
valent one.  The  flciitious  buyer  is  a  buU, 
and  the  fictitious  seller  is  a  bear;  and  either 
party,  if  unable  to  pay  his  differences,  is 
a  lame  duck. 

See  titles  Brokers  ;  Time-Baboains. 

JOIHDEB.  Joining,  uniting  together, 
&o.  Thus,  joinder  in  action  signifies  the 
joining  or  unit  ng  of  two  persons  together 
in  one  action  against  anothi  r ;  and  such 
an  action  is  termed  a  joint  action.  Joinder 
ot  issue  is  where  the  plaintiff  or  plaintiffs 
and  the  defendant  or  defendants  unite  upon 
a  statement  of  their  respective  ground  of 
action  and  defence,  and  agree  to  stand  or 
fall  by  that  statement. 

JOIVBEB  OF  ACnom.  The  plaintiff 
may  unite  in  one  statement  of  claim 
several  causes  of  action,  subject  to  tiie 
Court  on  the  applioation  of  the  defendant 
directing  them  to  be  separately  disposed 
of,  e,g,,  claims  by  or  against  husband  and 
wife  with  claims  by  or  against  either  of 
them  separately;  but  excepting  by  leave 
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JOIHDXB  OF  kfTRO'n— continued. 

no  action  is  to  be  joined  with  a  claim  for 
tlie  recovery  of  land  (Order  xvii). 

JOIHSEB  IN  DBXUBSKB.  When  a 
defendant  in  an  action  tendered  an  isHue  of 
law  (called  a  demurrer),  the  plaintiff,  if  he 
meant  to  maintain  his  action,  mubt  have 
accepted  it,  and  this  acceptance  of  the 
defendant's  tender,  signified  to  the  plaintiff 
in  a  bet  form  of  words,  was  called  a  joinder 
in  demurrer.  The  usual  words  of  a  de- 
murrer were, — **  The  defendant  (or  plain- 
tiff) says  that  the  declaration  (or  plea)  is 
bad  in  substance ; "  and  it  was  necessary 
to  state  in  the  margin  some  substantial 
matter  of  law  intended  to  be  argued. 
Thereupon  the  other  side  joined  issue  on 
the  demurrer  in  these  terms. — ^"  The  plain- 
tiff (or  defendant)  says  that  the  declara- 
tion (or  plea)  is  good  in  substance.''  But 
under  the  present  practice,  the  demurrer 
would  be  at  once  set  down  for  argument 
by  either  side  without  any  formal  joinder 
in  demurrer. 

See  title  Dkhubbeb. 

JOIKDEB  OF  I88XrE.  Is  that  one  of  the 
pleadings  whereby  these  are  closed,  and 
the  parties  are  at  issue  upon  the  questions 
raibed  thereon.  Usually  the  reply  (f.«., 
8rd  pleading)  ends  the  pleadings ;  and  no 
pleading,  subsequent  to  reply,  other  than  a 
simple  joinder  of  issue  can  be  pleaded 
without*^  leave  of  the  Court,  and  then  only 
upon  terms  (Order  xxiv.,  1, 2).  This  joinder 
or  issue  is  appropriate  onl^  where  the 
pleadings  raise  an  issue  or  issues  of  fact, 
or  partly  of  law  and  partlv  of  fact ;  and  it 
is  not  appropriate  where  tne  issue  is  one  of 
pure  law. 

See  title  Issue. 

JOIHDSB  OF  PABTIB8.  The  plaintiff 
may  join  as  defendants  all  or  any  of  the 
persons  severally  or  jointly  and  severally 
liable  on  any  one  contract  (Order  xvi.,  5) ; 
also,  all  or  any  of  the  persons,  some  or  one 
of  whom  (he  believes,  but  is  uncertain 
which)  is  or  are  liable,  whether  in  contract 
or  in  tort  (Order  xvi.,  6)  :  and  all  persons 
may  be  joined  as  oo-plain tiffs,  in  whom, 
whether  jointly,  severally,  or  alternatively, 
the  right  to  the  relief  claimed  is  alleged  to 
exist. 

See  titles  Misjoindeb  ;  Non-Joikdeb. 

JOnrr  AND  8EPASATE  ESTATES.  In 
the  case  of  partners,  the  assets  of  the 
partnership  are  called  the  joint  estate,  and 
the  private  estates  of  the  individual  part- 
ners are  called  their  separate  estates.  Where 
either  partnership  or  any  individual  part- 
ner is  bankrupt,  the  rule  of  administration 
is  this, — the  joint  or  partnership  debts  are 
to  be  paid  first  out  of  the  joint  estate,  and 
the  separate  or  private  debts  are  to  be 


JOIHT  AVD   8BPAEATS   ESTATES-- 

continued. 

paid  first  out  of  the  separate  estate ;  and 
then  (acconling  as  the  circumstances  of  the 
case  require)  the  leavings  of  the  joint  estate 
or  of  the  sepamte  estate  go  to  forUier 
satisfy  the  part -satisfied  creditors,  joint 
going  to  separate,  and  separate  to  joint 
(32  &  33  Vict.  c.  71.  s.  104).  Bat  a  creditor 
holding  a  joint  and  several  security  has  his 
option  to  rank  in  the  first  instance,  either 
as  a  separate  creditor  or  as  a  joint  one,  and 
to  prove  accordingly. 

See  titles  Double  Pboof;  Pboof  of 
Debts  in  Bankbuftct. 

JOIHT  AHB  SEVEBAL.  A  joint  and 
several  bond  is  a  bond  in  which  the  obli- 
gors have  rendered  themselves  both  jointly 
and  individually  liable  to  the  oblieee ;  so 
that  the  latter,  in  the  event  of  the  non- 
performance of  the  conditions  of  the  bond 
py  the  obligors,  may  sue  them  either 
jointly  or  separat^-Iy  as  he  deems  the  more 
advisable.  The  phrase  is  also  frequently 
used  with  reference  to  contracts  not  under 
seal  (t.e.,  simple  contracts). 

See  title  Joiio^Oontbaotobs. 

JOINT  AED  SEYE&AL  C0YEHAHT8: 

See.  title  Covenant. 

jonrr  ahb  seveeal  uabiiitt. 

Covenants  are  usually  joint  and  several, 
and  the  liability  under  them  is  therefore 
lx)th  joint  and  several  ;  nevertheless,  a 
release  to  one  of  the  oo-oovenautors  will 
discharge  the  others ;  but  in  the  case  of  a 
covenant  not  to  sue  one  of  them,  it  is  com- 
petent to  reserve  all  rights  against  the 
others.  The  liability  of  partners  is  joint 
and  several ;  and  therefore  the  estate  of  a 
deceased  partner  will  be  liable,  at  the 
option  of  the  creditor,  and  even  in  the 
firdt  instance,  to  be  sued  for  the  amount  of 
all  debts  contracted  before  his  decease 
{Way  V.  BoMet,  5  Ha.  55). 
See  title  Joint  Liability. 

JOIHT  AHD  SEVEEAL  0WHER8EIP. 

Bonds  or  covenants,  even  where  they  pur- 
port to  confer  a  joint  and  several  ownernhip 
on  the  obligees  or  covenantees,  cannot  be 
joint  or  several  at  their  option  for  one  and 
the  §ame  cause ;  and  whether  the  covenant 
or  bond  be  joint  or  be  several  depends  on 
the  subjectrmatter,  and  not  upon  the 
words.  If  such  obligee  or  covenantee  has 
a  separate  interest,  then  the  bond  or  cove- 
nant will  as  regards  him  be  several ;  but 
otherwise  it  will  be  joint  And  the  rule  is, 
that  when  all  may  sue  on  the  covenant  or 
bond,  all  mu9t  do  so  (  WeihereU  v.  Langdon^ 
1  Exch.  634);  and  the  remedy  survives, 
but  not  the  right  {Lake  v.  Craddoek, 
3  P.  Wms.  158). 
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JOm  OOHTRACTOBS^  Are  peraoDs 
jointly  liable  on  a  oontiaot  Before  the 
M.  L.  A.  Act,  1856  (19  &  20  Vict.  c.  97). 
part-payment,  and  before  Lord  Tenterden's 
Act  (9  Geo.  4,  a  14X  a  written  aoknow- 
ledgment,  made  or  given  by  one  of  seyeral 
joint  conteactora  had  the  effect  of  making 
the  Statute  of  Limitations  run  afresh  as 
against,  not  only  that  indi?idual  one  of 
the  joint  contractors,  but  the  other  or  others 
of  them  also  (WhUcamb  ▼.  Whiting,  Doug. 
652) ;  but  the  law  is  altered  by  these 
statutes  in  these  respective  particulars. 
See  title  Joint  Liabtlitt. 

JOnrr  XHSICHOEVTB.  when  several 
offenders  are  ioined  in  the  same  indict- 
ment, such  an  mdictment  is  called  a  joint 
indictment;  as  when  principals  in  the 
first  and  second  denee,  and  accessories 
before  and  after  the  met,  are  all  joined  in 
the  same  indictment  (2  B^le,  173). 

JOIHT  TJAHTTiTTY.  In  every  case  of 
joint  liability,  each  of  the  co-debtors  is 
liable  for  the  whole ;  and  a  release  to  one 
will  discharge  them  all,  not  being  a  release 
under  the  Biinkmptcy  Act,  1869,  or  under 
the  Statute  of  Limitations.  All  must  be 
saed  during  their  joint  lives ;  and  the 
survivor  or  survivors  only  afterwards,  the 
estate  of  the  deceased  condebtor  losing 
discharged  from  all  liability  1o  the  creditor 
both  at  Law  and  in  Equity  (Biehardeon  v. 
Horton,  6  Beav.  185).  The  co-obligors  on 
a  bond  are  usually  jointly  liable,  but  they 
may  be  liable  jointly  and  severally. 

See   title  Jodit  and  Several  Lta- 

BILITT. 

JOINT  0WVEB8HIF.  The  co-creditors 
in  a  bond  are  usually  joint  owners ;  and  if 
so,  then  either  or  any  of  them  may  release 
the  debtor,  and  in  that  way  damnify  his 
co-creditors,  unless  they  should  have  mutu- 
ally covenanted  not  to  grant  any  such 
release.  Joint  ownership  is,  however,  more 
usual  iu  the  case  of  lands  than  of  personal 
estate. 

See  title  Joint  Tbnantb» 

JOIHT  STOCK  GOMPAiriES.  A  joint 
stock  company  established  before  the  pass- 
ing of  the  Acts  presentiy  mentioned,  and 
which  has  not  adopted  their  provisions, 
is  simply  a  partnenhip,  consisting  of  a 
large  number  of  members,  whose  rights 
and  liabilities  are  simply  those  of  ordinary 
partners,  subject  only  to  the  peculiar  regu- 
lations contained  in  an  instrument  called  a 
deed  of  settlement.  The  capital  is  divided 
into  equal  parts  called  shares,  each  member 
of  the  company  has  a  certain  number  of 
these,  and  is  entitled  to  participate  in  profits 
according  to  his  number  of  shares.  The 
management  of  the  business  is  confided  to 
armie  few  shareholders,    called  dircctorR, 
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and  the  general  body  of  the  shareholders 
have,  unless  on  extraordinary  occasions, 
no  power  to  interfere  in  the  concerns  of 
the  company. 

It  was  not  unusual  for  such  companies 
to  obtain  a  private  Act  of  Parliament  in 
aid  of  their  deed  of  settlement;  and  at 
length  certain  general  Acts  were  passed 
for  the  regnilation  of  such  companies. 
The  result  of  the  various  legislative  mea- 
sures of  a  general  character  so  passed  may 
be  stated  as  follows: — 

I.  Joint  stock  banking  companies — 
(1.)  All  such  companies,  if  formed  imder 
7  Geo.  4,  a  46,  and  not.  regist^ed  since, 
are  governed-  by  that  Act  and  their  deed 
of  settlement  (2.)  All  such  companies,  if 
formed  and  legistered  under  the  Act  of 
1857  (20  &  21  Vict.  c.  49),  are  governed  by 
their  deed  of  settlement,  and  so  much  of 
the  Companies  Act,  1862,  as  applies  to 
companies  registered  but  not  formed  under 
it  (8.)  All  such  companies,  if  formed 
under  the  20  &  21  Vict  c.  14,  and  21  & 
22  Vict.  c.  91,  are  governed  by  their  rules 
and  articles  of  association  and  the  Com- 
panies Act  1862.  Lastly,  (4.)  All  such 
companies,  if  formed  under  the  Companies 
Act  1862  (25  &  26  Vict  e.  89).  are  governed 
exclusively  by  the  provisions  of  that  Act. 

II.  Joint  stock  companies  other  than 
banks  —  and  hereunder  the  following 
principal  classes,  viz. : — 

(1.)  Companies  incorporated  by  statute 
or  charter,  and  companies  for  executing 
any  brid^,  road,  railway,  or  other  like 
public  object,  not  capable  of  being  carried 
out  unless  with  the  authority  of  Parlia- 
ment, and  being  the  oompinies  expressly 
excepteil  from  the  operation  of  the  Act 
7  &  8  Vict.  c.  110.  Formerly,  each  of  such 
companies  was  governed  by  the  provisiona 
of  its  own  char^r  or  special  Act  of  Parlia- 
ment ;  but  latterly,  general  provisions  were 
made  for  the  regulation  thereof  by  the 
Companies  Clauses  Consolidation  Act  1845, 
the  Lands  Clauses  Consolidation  Act  1845, 
and  (but  only  as  to  railways)  the  Railways 
Clauses  Consolidation  Act,  1845  (being  re- 
spectively the  Acts  8  &  9  Vict.  cc.  16,  18, 
and  20);  and  these  three  general  Acts 
apply  also  to  all  companies  established  by 
Act  of  Parliament  after  the  8th  of  May, 
1845,  for  the  execution  of  undertakings  of 
a  public  nature. 

(2.)  Companies  not  excepted  from  the 
stat  7  &  8  Vict  c  110,  and  requiring 
under  that  statute  to  be  registered.  That 
statute  was,  however,  superseded  by  the 
Joint  Slock  Companies  Act  1856  (19  d:  20 
Vict  c.  47),  whicn  has  since  been  repealed 
by  the  0>mpanies  Act  1862  (25  A  26  Vict 
c.  89);  and  this  latter  statute  is  now  in 
forrip.    It  conflolidatcs  the  law8  relating  to 
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joint  stock  oompanies,  and  includes  in  its 
operation  all  companies  formed  and  reg:is- 
tered  nnder  the  Act  of  1856  (19  &  20  Vict, 
c.  47),  or  under  the  Act  18  &  19  Vict, 
c.  133,  together  with  certain  companies 
not  formed  under  the  above-mentioned 
Acts,  nor  registered  (s.  199).  And  nnder 
its  provisions,  with  the  exception  of  com- 
panies and  partnerships  formed  under  some 
other  Act,  or  under  letters-patent,  or  en* 
ffaged  in  working  mines  within  the  juris- 
diction of  the  Stannaries,  every  banking 
company  or  partnership  consisting  of  more 
than  ten  persons,  and  every  other  company 
or  partnership  having  for  its  object  the 
acquisition  of  gain,  and  consisting  of  more 
than  twenty  persons,  established  since  the 
1st  of  November,  1862,  must,  and  any 
company  consisting  of  seven  or  more  per- 
sons associated  for  any  lawful  purpose  mat 
be  formed  and  registered  under  the  statute. 
And  mining  companies  in  the  Stannaries 
may  register  under  it,  and  then  become 
subject  to  its  provisions.  Every  other  com- 
pany (except  a  railway  company),  whether 
previously  existing,  or  formed  afterwards 
in  pursuance  of  an  Act  of  Parliament  or 
letters-patent,  or  otherwise  duly  constituted 
by  law,  and  every  unregistered  company 
consisting  of  more  than  seven  members, 
may,  with  the  assent  of  the  shareholders, 
be  registered  as  a  limited  or  unlimited 
company  under  its  provisions. 

If  not  thus  registered,  the  law  of  com- 
panies established  under  private  Acts  of 
Parliament,  charters,  or  letters-patent,  is 
that  laid  down  by  their  Acts,  charters,  or 
letters-patent  (companies  thus  consti- 
tute certainly  differ  sen  materially  from 
ordinary  firms ;  but,  so  uur  as  their  Acts, 
or  their  charters,  or  letters-patent  have  not 
provided,  they  are  governed  by  the  ordi- 
nary law  of  partneiwip. 

The  Companies  Acts,  1867  (30  h  31  Vict 
c.  131),  1870  (33  ft  34  Vict  c.  104),  1877 
(40  ft  41  Vict  c.  26),  and  1879  (42  ft  43 
Vict.  c.  76),  have  variously  amended  the 
Companies  Act,  1862. 

See  titles  Limitkd  Liabilitt;  Pabt- 


JOnrr   tenants.     Those  who   hold 
lands  or  tenements  by  joint  tenancy  (2 
Cruise,  431 ;  Litt  s.  277). 
See  title  Subvivobship. 

JOINTUBS.  Is  defined  by  Lord  Coke 
to  be  **a  competent  livelihood  of  freehold 
for  the  wife  of  Umds  or  tenements,  ftc,  to 
take  effect  presently  in  possession  or  profit, 
after  the  decease  of  her  husband,  for  the 
life  of  the  wife  at  least"  The  woman  on 
whom  such  a  settlement  of  lands  is  made 
is  termed  a  jointress  (1  Cruise,  1 99 ;  1  Inst. 
36).    A  legal  jointure  was  first  authorized 
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by  the  Statute  of  Uses,  27  Hen.  8,  c  10,  by 
which  statute,  if  the  jointure  is  before  mar- 
riage, the  woman  shall  not  have  her  elec- 
tion between  jointure  and  dower,  bat  if 
lointure  is  after  marriage,  then  she  shall 
have  her  election. 

JUDOS    ADYOOATl    eSNXBAL :   See 

title  Advooatb  Gknbbal. 

JUDGES.  Were  originally  members  of 
the  King's  Great  Council  or  A^da  Begie^ 
t.e..  Court  of  Parliament;  but  since  the 
reign  of  Edward  III.,  they  have  been  re- 
duced to  the  rank  of  mere  advisers  of  Par- 
liament They  have  been  often  accused  of 
servility  in  the  Stuart  periods,  but  most 
unjustly;  for  they  decided  in  aooordanoe 
with  law,  and  it  was  for  Parliament  to 
amend  the  law,  seeing  that  popular  opinion 
so  strongly  demanded  ite  amendment  By 
the  Act  of  Settlement,  they  hold  their 
oflSces  during  good  behaviour  (see  title 
Sbttlkmbnt,  Act  of).  The  number  of 
judges  in  modem  times  is  very  great,  and 
besides  the  Judges  of  the  Supreme  (Jourt 
(in  its  two  divisions,  Original  and  Appel- 
late), there  are  also  many  inferior  Judges, 
e.g,,  of  oounty  courts,  ftc ;  and  there  are 
the  Lords  of  Appeal  (House  of  Lords)  and 
the  membeiB  of  the  Judicial  Committee  of 
the  Privy  Council.  Nearly  all  judges  are 
members  of  the  Privy  CQunoil.  They  are 
also  the  Visitors  of  the  Inns  of  Court 

JXn)GE8,  IMJlUNiTy  07.  No  action 
lies  against  a  judge  of  a  superior  Court 
{Fray  v.  Blackimm,  3  B.  ft  D.  576),  or  of  an 
inferior  Court  (ScoU  v.  StansfiOd,  L.  B. 
3  Ex.  220),  or  of  the  visitor  of  a  college 
for  a  ludicial  act,  although  it  is  alleged  to 
have  been  done  maliciously  and  corruptly, 
assuming  that  the  judee  has  jurisdiction 
{Kemp  V.  Neville,  10  0.  B.  (N.S.)  523) ; 
MCtts,  if  he  had  no  jurisdiction  and  knew 
it  (Houlden  v.  SmUh,  14  Q.  B.  541). 

JUDGE'S  NOTES:  See  tiUe  Nom  or 

JUDOB. 

JUDOXSNT.  In  an  action,  judgment 
may  be  obteined  on  various  erounds,  prin- 
cipally the  following:— (1.)  For  default  of 
appearance  to  writ  of  summons;  (2.)  For 
default  of  pleading;  (3.)  For  deiault  of 
appearance  at  trial ;  (4.)  Cn  admissions  in 
the  pleadings;  (5.)  At  the  trial  of  the 
action ;  (6.)  On  motion  subsequent  to  trial ; 
(7.)  On  motion  without  trial;  (8.)  On 
motion  for  new  trial ;  and  (9.)  On  motion 
for  judgment,  e,g,,  upon  referee's  report 

JXTDGMENT,  ACTION  ON.  Upon  any 
judgment,  the  successful  party  may,  in 
lieu  of  issuing  execution  on  the  judgment, 
bring  an  action  on  the  judgment ;  and  this 
latter   is  invariably  the  oourse  upon  a 
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strictly  foreign  judgment  {HouldUeh  ▼. 
Marquis  of  Donegal,  8  Bligh  (SB,)  901). 

^UDOXKHT  DBBT8.  These  ore  debts, 
whether  on  simple  contract  or  by  specialty, 
for  the  recoTBiy  of  which  judgment  has 
been  entered  np,  either  upon  a  cognovit,  or 
upon  a  warrant  of  attorney,  or  as  me  result 
of  a  successful  action.  The  old  law  of 
judgments  was  in  many  respects  different 
from  the  present  law. 

Thus,  under  the  old  law,  which  rested 
substantially  upon  the  following  statutes, 
namely : — 

18  Edw.  1,  c.  18  ; 

29  Car.  2,  c.  3 ;  and 

4  ft  5  W.  ft  M.  0.  20, 
the  lands  affected  by  a  judgment  were  the 
entirety  of  terms  for  years  only,  and  one 
mbiety  of  freehold  lands,  tithes,  reversions, 
and  trust  estates  whereof  the  trustee  was 
seised  for  the  debtor  at  the  time  of  exeention 
stMd,  but  not  oopThold  lands.  Estates  tail 
were  liable  to  the  extent  of  one  moiety 
thereof,  bat  only  during  the  life  of  the 
tenant  in  tail ;  and  joint  tenancies  were  in 
the  same  position.  Moreoyer,  trast  terms 
for  years,  joint  trust  estates,  and  equities 
of  redemption  were  altogether  exempt ;  as 
were  also  glebe  lands  and  advowsons  in 
gross.  Moreover,  purchasers  (including 
mortgagees)  were  not  bound  by  a  judgment 
which  was  either  undooketted  or  mis- 
dooketted  (TunstaU  ▼.  Trajwes,  3  Sim.  286 ; 
Brandlina  v.  Plumnter,  8  De  O.  M.  ft  G. 
747);  unless  they  had  notice  thereof,  in 
which  latter  case  they  were  bound  (Davis 
▼.  Strathmore  {Earl),  16  Ves.  419).  How- 
ever, Equity  assisted  the  judgnient  creditor 
towards  enforcing  his  execution  in  respect 
of  those  equitable  interests  before  enume- 
rated whicn  were  not  statutorily  liable  on 
an  elegit ;  thus,  in  the  case  of  an  equity  of  re- 
demption in  a  freehold  estate,  the  judgment 
creditor,  after  suing  out  an  etegiiy  might 
file  his  biU  in  Equity  for  leUef  (iSreofo  v. 
Marlborough  (Duke),  3  Mv.  ft  Gr.  407); 
and  in  the  case  of  an  equitable  leasehold  or 
term  of  years,  the  jud|^ent  creditor,  after 
suine  out  a  fi.  fa.,  might  in  like  manner 
file  his  bill  in  Equity  for  relief  (Gore  v. 
Bowser,  1  Jur.  (N.S.)  892;  Padtoiek  v. 
Duke  of  NetDoasOe,  L.  B.  8  Eq.  700). 

On  the  other  hand,  under  the  present 
law,  which  depends  substantially  upon  the 
following  statutes,  namely : — 

1  ft  2  Vict.  c.  110 : 

2ft3yict.  c  II; 

3ft4  Vict  0.82; 

23  ft  24  Vict.  c.  88;  and 

27  ft  28  Vict.  c.  112, 
the  lands  affected  by  a  judgment  are  the 
entirety  of  lands,  tenements,  and  heredita- 
ments, whether  freehold,  copyhold,  or  leaae- 
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hold,  and  whether  legal  or  equitable,  and 
whether  possessed  at  the  time  of  entering 
up  judgment  or  afterwards,  and  whether 
jcdnt  or  sde,  and  whether  the  interest  of 
the  debtor  therein  amount  to  an  estate  in 
or  only  to  a  general  power  over  them.  Ad- 
vowsons  are  no  longer  exempt  from  lia- 
bility ;  but  with  reference  to  rectories  and 
tithes,  only  lay  and  not  ecclesiastical  ones 
are  intended  (Hawkins  v.  Oathercole,  6  De 
G.  M.  ft  G.  1).  The  judgment  prevails 
against  the  jus  aoeresoendi  in  the  case  of 
joint  tenants  (1  Dart's  V.  ft  P.  431),  and 
also  against  the  issue  of  tenant  in  tail,  and 
against  remaindermen  in  tail  whom  the 
tenant  in  tail  oould  bar  (Lewis  v.  Dtm- 
combe,  20  Beav.  398).  And  as  regards  the 
registration  and  re-registration  of  judg- 
ments and  executions  thereon,  the  short 
result  of  the  last-mentioned  statutes  may 
be  stated  as  follows: — From  the  16th  of 
August,  1838,  to  the  23rd  of  July,  1860, 
every  judgment  that  was  entered  up  against 
the  owner  of  lands  required  to  be  registered 
in  the  name  of  the  debtor,  and  to  be  re- 
registered every  five  years,  in  order  to 
become  a  charge  upon  the  land ;  from  the 
23rd  of  July,  1860,  to  the  29th  of  Julv, 
1864,  every  like  judgment  required  to  be 
registered  m  the  name  of  the  debtor,  and  to 
be  re>refi;istered  every  tye  years,  and  exe- 
cution tnereon  required  also  to  be  sued  out» 
and  also  registered  in  the  name  of  the 
creditor,  and  the  execution  must  also  within 
three  months  from  the  date  of  such  regis- 
tration have  been  executed,  in  order  to 
become  a  charge  upon  the  land ;  but  since 
the  29th  of  Jmy,  1864,  no  such  judgment 
requires  to  be  registe^  at  all,  but  execu- 
tion is  to  be  sued  out  thereon,  and  to  be 
also  registered  in  the  name  of  the  debtor, 
although  even  then  it  is  not  a  charge  upon 
the  land  until  such  land  has  been  actually 
taken  under  the  execution. 

Priority  of  Judgment  Debts,^The  date 
of  the  registration  and  not  that  of  enter- 
ing up  the  judgment,  or  of  the  registration 
and  not  that  of  suing  out  the  execution, 
is  the  point  of  time  which  regulates  the 
priorities  or  rights  of  adverse  successive 
claimants;  thus,  judgment  creditors,  as 
between  tibemselves,  take  rank  according 
to  the  order  of  the  dates  of  their  sevenu 
registrations,  and  notice  of  an  unregis- 
tered judgment  entered  up  at  a  prior 
date  does  not  affect  them  (BerUtam  v. 
Keane,  1  J.  ft  H.  685),  as  neither  does  such 
notice  affect  a  subsequent  purchaser  or 
mortgagee,  this  being  the  construction  of 
the  stats.  3  ft  4  Yiot.  c.  82,  s.  2,  and  18  ft 
19  Vict  c.  15,  s.  5.  But  notice  of  an  un- 
regintered  judgment  does  affect  a  subse- 
quent cestui  que  trust  (Benham  v.  Keane, 
supra).    And  notice  of  a  judgment  which 
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has  been  re-registered  within  five  years 
prior  to  the  date  of  the  purohaae  or  mort- 

gage  does  affect  a  purchaser  or  mortg^ee 
aving  notice  thereof,  notwithstanding  an 
interval  of  more  than  five  years  may  nave 
elapsed  between  snch  re-registration  and 
the  next  precedino:  registration  (Simpson 
V.  MorUif,  2  K.  &  J.  71);  but  a  pnrohaser 
or  mortgagee  who  has  no  notice  of  a  judg- 
ment, idthough  the  same  baa  been  regis- 
tered, and,  a  fortiori,  as  already  mentioned, 
if  it  is  either  unregistered  or  not  duly  re- 
registered, is  not  bound  thereby,  this  being 
the  construction  of  the  stat  2  &  3  Vict. 
c.  11,  s.  5,  for  it  has  been  held  that  regis- 
tration is  not  notice  (Robinson  ▼.  IFood- 
ioard^  4  De  G.  &  Sm.  562),  unless,  indeed, 
it  can  be  proved  that  tne  party  has  made 
an  actual  search  over  the  period  covering 
the  judgment  (Proctor  v.  Cooper,  2  Drew. 
1);  and  no  such  search  is  compulsory 
either  upon  a  purchaser  or  upon  a  mort- 
gagee (tans  V.  Jackson^  20  Beav.  535),  al- 
though it  is  not,  therefore,  wise  to  avoid  a 
search  (Freer  v.  Hesse,  4  DeO.  M.  &  G.  495). 
And  in  case  the  property  is  situate  in  a 
register  county,  tne  registration  and  re- 
registration  must  be  made  both  in  the  local 
and  in  the  general  registries  (Johnson  ▼. 
Houldsworih,  1  Sim.  N.  R.  106;  Berihamy. 
Keane,  supra). 

What  judament  Debt  charges, — In  the 
case  of  a  judgment  which  is  entered  up 
between  a  contract  for  sale  and  the  con- 
veyance of  the  land,  where  the  judgment 
is  duly  perfected  as  required  by  the  Acts, 
the  judgment  creditor  could  not,  by  the 
old  law,  proceed  against  the  land  in  the 
hands  of  the  purohat>er  (Lttdge  v.  LyseHetf, 
4  SinL  70),  but  would  have  been  restiained 
by  injunction  from  so  doing  (Brunton  v. 
Nedls,  14  L.  J.  (Gh.)  8);  the  judgment 
creditor  might,  however,  have  come  against 
the  unpaid  purchase>money  (Forth  v. 
Norfolk  (Dtihe),  4  Madd.  505);  and  the 

5 resent  law  is  to  the  same  effect  (Broien  v. 
*erroU,  4  Beav.  585).  And  by  the  present 
law,  upon  any  sale  by  a  mortgagee,  the 
surplus  proceeds  of  sale  are  charged  by  any 
judgments  entered  up  against  the  mort- 
gagor between  the  dates  of  the  mortgage 
and  the  sale  (Robinson  v.  Hedger,  13  Jur. 
846).  But  under  the  old  law  and  under 
the  present  law  a  judgment  entered  up 
subsequently  to  a  voluntary  eonveyance, 
and  duly  perfected,  does  not  upset  the 
prior  voluntary  oonveyanoe  (Beavan  v. 
Oxford  (Earl),  6  De  G.  M.  &  G.  507)b  a 
judgment  creditor  not  being  a  pnrohaser 
within  the  meaning  of  the  stat  27  Eliz.  o.  4. 
A  judgment  entered  up  against  an  an- 
nuitant has  been  held  to  to  a  charge  on 
the  land  out  of  which  the  annuitv  issues 
(  Younghu^band  v.  QisbomCf  1  De  G.  ft  Sm. 
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209) ;  and  the  like  deoision  was  given 
garding  a  judgment  entered  up  against 
one  entitled  to  a  g^ross  sum  of  money 
charged  on    land  (RusseU  ▼.  BPCtOooh^ 

I  K.  ft  J.  313);  but  now.  by  the  stat.  18  & 
19  Vict.  0.  15,  s.  11,  where  a  mortgage  is 
paid  off  prior  to  the  completion  of  the 
purchase,  any  judgment  against  the  mort- 
gagee ceases  to  be  a  charge  on  the  lands 
purchased  (Oreaves  v.  Wilson,  25  Boav. 
434). 

Remedies  on  Judgment  Debts. — The 
extent  of  the  judgment  creditor's  remedy 
at  Law  depends  on  the  11th  section  il 
the  1  ft  2  Vict  o.  110,  and  the  extent  of 
his  remedy  in  Equity  on  the  13th  section 
of  that  Act.  And,  accordingly,  at  Law 
the  iuflg^ent  creditor  may  pri  oeed  against 
all  legal  estates  of  his  deotor,  and  also 
against  all  edtates  held  simply  in  trust  for 
him,  but  not  against  any  ^uity  of  re- 
demption of  his  debtor ;  and  in  liquity  he 
may  proceed  against  all  and  every  the 
lands  of  his  debtor,  having  first  taken  out 
an  elegU  (Smith  v.  Burst,  10  Han.  SOX 
nnd  obtained  actual  possession  of  the  lands, 
if  possible,  or  the  nearest  equivalent  to 
actual  possession  ((hiest  v.  Coukrifiae  By. 
Co,,  L.  R.  6  Eq.  619),  and  he  should  pray 
a  sale  of  the  lands  (as  distinguished  nt>m 
a  foreclosure)  (Tuckley  v.  Thompson,  1  J.  ft 
H  126),  an  oraer  for  which  he  may  obtain 
upon  petition  in  a  summary  way  under  the 
27  ft  28  Vict  c.  112  (Re  Me  of  Wight  Ferry. 

II  Jur.  (N.S.)  279).  Sometimes  both  an 
action  and  a  petition  mirr,  however,  be 
necessary  (Re  Coubridge  Ry,  Co,,  L.  R.  5 
Eq.  413 :  BeekeU  v.  BudOey,  L.  R.  17  Eq. 
435 ;  Anglo-Italian  Bank  v.  Davis,  9  Ch. 
Div.  275).  If  neither  an  elegit  nor  a  ^. 
fa,  could  be  sued  out  there  was  no  remedy 
(Paduriek  v.  Newcastle  (Duke),  L.  R  8  Eq. 
700);  but  neither  of  these  writs  is  now 
necessary,  as  a  preliminary  to  equitable 
execution  (Ex  parte  Evans,  In  re  Wa^eina. 
13  Gh.  Div.  252). 

JUDOKBRT,  ENTBTOF.  AH  judgments 
are  entered  in  a  book  kept  by  the  Court. 
The  entry  is  usually  in  the  London  office ; 
and  if  the  action  is  one  proceeding  in  the 
District  Registry,  then  merely  an  office 
oop^  of  tlte  iudgnient  is  transmitted  to  the 
registry  to  be  filed  therein.  •  When,  the 
judge  in  Court  pronounces  judgment  the 
judgment  as  entered  is  dated  as  of  the  day 
it  was  pronounced,  and  takes  effect  from 
that  date.  No  execution  upon  the  judg- 
ment may  issne  before  entry  thereof  (Order 
XLII ,  9). 

JUSOMEXT,  FOBEIOir.    May  he  en* 

forced  in  this  country  by  action  on  the 
judgment,  and  (he  judgment  itself  will  be 
prima  fade  conclusive  of  the  plaintiff's 
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rigfit,  unless  it  is  clearly  erroneons  on  the 
fiice  of  it  {Simpaony,  Fogo,  1  Johns.  &  H. 
18) ;  and  an  Admiralty  decision  on  a  qnes- 
tion  of  prize  is  abeolntely  conclnsive.  A 
foreign  judgment  against  the  plaintiff  in 
plaintiffs  own  aotion  may  be  pleaded  as  an 
absolute  bar  to  his  second  aotion  brought 
against  the  same  defendant  in  the  domestic 
forum. 

See  title  JuDOiaorr.  Plba  or. 

JUDGHZHT,  FLBA  OF.  This  plea, 
which  is  otherwise  called  the  plea  of  ree 
judicata,  is  an  absolute  defence  by  way  of 
estoppel  to  any  second  action  between  the 
same  parties  for  the  same  cause  (^King  y. 
Hoare,  13  M.  ft  W.  494 ;  Brifumead  v. 
Harrieon^  L.  B.  7  C.  P.  947) ;  and  even 
where  it  is  not  an  absolute  estoppel,  it  is 
oftentimes  available  as  evidence  in  a  second 
action,  e  g.,  when  evidence  of  reputation  is 
admissible.  Bat  when  a  judgment  is  in  rem 
properly  so  called,  it  is  conclusive  agiiinst 
all  the  world  {PhoephaU  Sewage  Co,  v. 
MoUeaon,  4  App.  Ga.  801). 

See  title  Judombnt,  Fobbiok. 

JUDOKEHT  BOLL.  A  parchment  roll 
upon  which  all  proceedings  in  the  cause  up 
to  the  iasue,  and  the  awaid  of  venire  inclu- 
sive, together  with  the  judgment  which 
the  Oourt  had  awsrded  in  the  cause,  were 
entered.  This  roll,  when  thus  made  up,  was 
deposited  in  the  treasury  of  the  Court,  in 
order  that  it  might  be  kept  with  safety  and 
integnty.  In  practice,  the  making  up  and 
depositing  the  judgment  roll  was  generally 
neglected,  unless  in  cases  where  it  became 
absolutely  necessary  to  do  so ;  as  when,  for 
instance,  it  was  reij uired  to  give  the  proceed- 
ings in  Uie  csnse  m  evidence  in  some  other 
action ;  for  in  such  a  case  the  judgment-roll, 
or  an  examined  copy  thereof,  was  the  only 
evidence  of  them  that  could  be  admitted 
(Smith's  Action  at  Law,  184).  At  the 
present  day  there  seems  to  be  no  jud^ent- 
roU  of  any  sort  in  use,  just  as  there  is  now 
no  isisuo-roll,  unless  it  should  be  in  the 
House  of  Lords. 

See  titles  Entry  oh  tbb  Boll  ;  Issus- 

BOLL ;  JCDQMSNT,  EnTBT  OF. 

JUDGUNT,  YABIETISS  OF.  Judg- 
ment is  given  either  for  the  plaintiff  or  for 
the  defendant ;  and  occasionall v  the  judg- 
ment may  be  given  partly  for  theplaintiff 
and  partly  for  the  defendant  When  fur 
the  plaintiff  it  used  to  be  either  a  judg- 
ment of  (1)  by  eonfeuion,  or  r2)  by  cle- 
fauU;  when  given  for  the  ddendant  it 
used  to  be  eiuier  a  judgment  of  (3)  non- 
euitj  (4)  non  pro$.,  (5)  retraxit^  (6)  noUe 
prosequi,  (7)  dtaeontinuanee,  or  (8)  stet  pro- 
eeeeua ;  and  judgment  might  be  given  for 


JUDOXZHTy  VABIETDS8  07— contd. 

either  party  upon  (9)  demurrer,  (10)  issue 
of  nul  lid  record^  or  (11)  verdict 

A  judgment  (1)  by  confession,  or  (2)  by 
defauU,  was  such  a  judgment  as  was  signed 
against  the  defendant  when  the  justice  of 
the  plaintiff's  claim  was  admitted  by  him, 
either  (1)  in  express  terms,  as  by  giving  a 
cognovit,  or  (2)  oy  conduct  as  by  fuling  to 
take  proper  steps  in  the  suit  These  two 
varieties  of  judgment  are  still  in  use. 

See  titles  Attobnet,  Wabbaivt  of  ; 
GooNOvrr    AoriomM ;     Default, 

^  JUDOMBNT  BT. 

A  judgment  upon  (8)  nonsuit  was  a 
judgment  given  to  the  defendant  whenever 
it  clearly  appeared  that  the  plaintiff  had 
failed  to  make  out  his  case  bv  evidence. 
This  variety  of  judgment  is  also  still  in 
use,  but  its  effect  is  now  the  same  as  that 
of  an^  other  judgment  against  the  plaintiff. 

A  judgment  of  (4)  non  pros,  was  a  judg- 
ment which  the  defendant  was  entitled  to 
have  against  the  plaintiff  when  he  did  not 
follow  up  (non  prosequitur)  his  suit  as  he 
ought  to  do,  as  by  delaying  to  take  any  of 
those  steps  which  he  ought  to  take  beyond 
the  time  appointed  by  the  practice  of  the 
Courts  for  that  purpose.  This  variety  of 
judgment  is  also  still  in  use,  but  is  now 
called  Judgment  dismissing  the  action  for 
want  of  prosecution,  &c. 

See  title  Dismissal  of  Aonoir. 

A  (5)  retraxit,  or  (6)  noUe  prosequi,  was 
when  the  plaintiff,  of  his  own  accord,  de- 
clined to  follow  up  his  action ;  the  differ- 
ence between  them  was,  that  a  retraxit 
was  a  bar  to  any  future  action  brought  for 
the  same  cause,  whereas  a  ndUe  prosequi 
was  not,  unless  made  after  judgment 
{Bowden  v.  JETom,  1  Bing.  716).  These  two 
varieties  of  judgment  are  still  in  use,  but 
are  not  now  familiarly  known  by  tiieee 
names. 

See  titles  Nollx  Pbosiqui  ;  Bbtrazit. 

A  judgment  on  a  (7)  discontinuance  was 
when  the  plaintiff  found  that  he  had  mis- 
conceived his  action  and  obtained  leave 
from  the  Oourt  to  discontinue  it,  on  which 

i'udgment  was  given  against  him,  and  he 
lad  to  pay  the  costs.  This  variety  of 
judgment  is  still  in  force. 
See  title  DisooNTiNTTAiroa. 
A  judgment  on  a  (8)  stei  processus  was 
entered  when  it  was  agTee<i,  by  leave  of 
the  Oourt  that  all  further  proceedings 
should  be  stayed ;  though  in  form  this  was 
a  judgment  for  the  defendant,  yet  it  was 
generally  like  a  discontinuance,  bemg,  in 
point  of  fact  for  the  benefit  of  the  plaintiff, 
and  entered  on  his  application ;  as,  for  in- 
stance, when  the  defendant  had  become 
insolvent,  Ac.  This  variety  of  iudgment 
hardly  exists  at  the  present  day,  but  some- 
thing like  it  is  found  in  the  judgment 
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or  order  staying  all  prooeedingB  in  the 
action. 

See  titles  Stat  or  Pbocbxdikos  ;  Stet 
Pbogissus. 

Judgment  on  (9)  demurrer  was  such  a 
judgment  as  was  pronounced  by  the  Court 
upon  a  question  of  law  submitted  to  it,  as 
opposed  to  a  question  of  fac^  which  was 
submitted  to  a  jury.  This  variety  of  judg- 
ment is  of  course  still  in  force. 
See  title  Dbmttbbkb. 

A  judgment  upon  an  (10)  iuue  of  ntd 
iid  record  was  when  a  matter  of  record 
was  pleaded  in  any  action — as  a  fine,  a 
judgment  or  the  like—and  the  opposite 
par^  pleaded  '*nti2  tiel  record"  t.0.,  that 
there  was  no  such  matter  of  record  exist- 
ing; upon  this  issue  was  joined;  and  there- 
upon the  party  pleading  the  record  had  a 
day  given  him  to  bring  it  in,  and  procla- 
mation was  made  in  Court  for  him  to 
"  bring  forth  the  record  by  him  in  plead- 
ing alleged,  or  else  he  should  be  con- 
demned Y*  and  on  his  failure  to  do  so  his 
antagonist  had  judgment  to  reoorer.  This 
variety  of  judgment  still  exists,  but  the 
proceedings  towards  it  have  been  much 
simplified. 

See  title  NuL  TiXL  Bboobd. 

A  judgment  upon  (11)  a  verdiot,  was  the 
judgment  of  the  Court  pronounced  after 
the  jury  had  given  their  verdict.  This 
variety  of  judgment  is  of  course  still  in 
force. 

See  title  Yebdict,  Judoxiht  ufoh. 

JTJSIOATUSB  ACrn.  These  Acts  are 
the  foUowing:  the  Principal  Act,  1873, 
vis.,  86  &  87  Yict.  o.  66 ;  the  Commence- 
ment Act,  1874  (87  ft  88  Vict.  o.  88);  the 
Judicature  Act,  1875  (88  ft  89  Yict  c.  77) ; 
the  Judicature  Act,  1877  ^40  Yict  c.  9) ; 
and  to  these  may  oe  added  the  Appellate 
Jurisdiction  Act,  1876  (89  ft  40  Yict  o.  99). 
The  modifications  introduced  by  these 
various  Acts  in  the  Courts^  are  stated 
under  the  title  Courts  ov  Jusnoi;  the 
modifications  introduced  by  them  in  the 
procedure  and  practice  of  the  Courts  gene- 
rally are  stated  under  the  appropriate  titles, 
pctasim, 

JUBIOSB  FKDAHH.  In  Roman  Law, 
were  inferior  or  assiBtant  judges,  in  ths 
times  of  the  eziraordinaria  judiHa,  They 
had  jurisdiction  in  causes  up  to  800  solid! ; 
but  the  jurisdiction  was  consensual.  They 
combined  the  functions  of  judge  and  jury 
(Hunter's  Roman  Law,  1st  ed.,  804). 

JUBIOtAL  COIOIITTEE  OV  FBIYT 
COVBCtL,  Is  a  judicial  body  consisting  of 
Privy  Counoillors  established  by  the  rtat 
8  ft  4  Will  4,  o.  41.    It  consists  of  the 


JUDIOIAL    OOMJUTTJEB 
COVMJL—continHed, 


OF  m?T 


Lord  President  of  the  Cooneil,  the  Lord 
Chancellor,  and  certain  of  the  judges  (s.^^., 
the  judges  lately  known  as  the  Lords  Jna- 
tices)  being  Privy  Councillors ;  and  under 
the  Stat  34  ft  85  Yict  c.  91,  and  the  Ap- 
pellate Jurisdiction  Act,  1876  (89  ft  40 
Vict  c.  59),  there  are  four  paid  members, 
and  in  the  case  of  ecclesiastical  appeflda, 
the  archbishops  and  bishops,  or  some  of 
them,  attend  either  as  membeta  or  aa 
assessors,  under  the  last-mentioned  statute 
and  an  Order  in  Council  dated  the  28th  of 
November,  1876,  whereby  the  rotation  of 
their  attendance  is  prescribed  together 
with  the  mode  of  requiring  their  attend* 
ance.  Besides  eoclesiastiMtl  cases,  this 
Committee  or  Court  takes  cognizance  of  all 
appeals  from  the  colonios(induding  India), 
and  all  appeals  in  lunacy  matters,  and 
generallv  appeals  in  all  other  matters  in 
which  the  (down's  intervention  is  rather 
executive  than  judicial. 

JUDICIAL  8SPABATI0V.  A  married 
woman  may  obtain  a  judicial  separation 
from  her  husband  on  the  ground  of  his 
cruelty,  desertion,  or  adultery  (20  ft  21 
Yict  c.  85,  8.  27) ;  and  upon  the  judicial 
separation,  the  wife  becomes  a/eiM  sols  for 
all  purposes  of  property  and  of  contract 
(20  ft  21  Yict  0.  85,  ss.  24-32);  and  upon 
the  resumption  of  oohabitaUon,  her  pro- 
perty will  remain  separate,  unless  the 
parties  should  have  otherwise  agreed.  A 
husband  may  also  have  a  judicial  sepaiation 
from  his  wife  (although  a  divorce  is  more 
usual) ;  and  upon  any  such  separation,  the 
Court  may  order  a  settlement  of  the  wife's 
unsettled  property  upon  her  husband  and 
children,  if  any  (20  ft  21  Yict  o.  85,  s.  45X 
or  upon  the  husband  alone,  if  there  are  no 
children  (41  Yict  c  19). 

See  title  Matrimonial  Causes. 

JUDICIAL  WBm.  Were  writs  issued 
under  the  private  seal  of  the  Courts,  and 
not  under  the  great  seal  of  England ;  they 
were  tested  or  witnessed  not  in  the  name 
of  the  king  or  his  chancdlor,  but  in  the 
name  of  the  chief  judge  of  the  Court  out 
of  which  they  issued.  The  word  "judicial  '* 
was  used  in  contradistinction  to  **  original  ;** 
orinnal  writs  signifying  such  as  issued  out 
of  ChancerjT  under  the  great  seal,  and  were 
witnessed  m  the  king's  name.  After  the 
Uniformity  of  Process  Act  (2  Will.  4,  c,  89, 
s.  81),  the  distinction  became  almost  use- 
less ;  and  under  the  Judicature  Acts,  it  la 
abollBhed  so  far  as  regards  writs  of  sum- 
mons for  oommencine  actions,  (Jl  of  which 
are  now  tested  in  the  name  of  the  Lord 
C^ncellor,  in  whatever  division  they  are 
issued. 

See  title  Wbit  or  Sviimonb. 
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JUSIOU  FOnULinO:  See  title  LiGU 
AcnoKU. 

JUBIOIUX  HKITPER  PBO  YBBITAZB: 

See  titles  Judghsmt,  Forbigh  ;  Jctdomemt, 
Plba  or;  Ras  Judicata,  Plba  of. 

JV0E8  B'nrRBTrcnOV.  in  French 
Law,  are  offioen  sabject  to  the  Proeuretir- 
Impirial  or  GinircU,  who  receive  in  cases 
of  criminal  (fences  the  complaints  of  the 
parties  injured,  and  who  summon  and 
examine  witnesses  npon  oath,  and  after 
communication  with  the  prooureur-imperial 
draw  up  the  forms  of  accusation.  They 
haye  also  the  right,  subject  to  the  approvfd 
of  the  same  superior  officer,  to  admit  the 
accused  to  baiL  Ttiey  are  appointed  for 
three  years,  but  are  re-eligible  for  a  further 
period  of  office.  They  are  usually  chosen 
nom  among  the  regular  judees. 

See  title  Pikx^beub  Gbn^bal  ob  Ih- 

PisiAL. 

JTTSTO.  The  junto  was  a  popular  nick- 
name applied  to  the  Whig  minis^  between 
1693-96.  The^  clung  to  each  other  fur 
mutual  protection  against  the  attacks  of 
the  so-called  Beaotionist  Stuart  party. 

JUXAT  (from  the  Lai jtiratus,  sworn  bv). 
The  clause  written  at  the  foot  of  an  affida- 
yit,  stating  when,  where,  and  before  whom 
the  affidavit  was  sworn,  is  called  the  jurat. 

JVBS   XASin :     See   title   Mabxtal 

BlOBT. 

JUKI  FBO  U  DTTBOBirOTO,  eto* :  See 

title  GUIUBBT  UOBT  JUBI,  &0. 

PTBJB  UTAUM.  A  writ  that  lay  for 
the  succeeding  incumbent  of  a  benefice,  to 
recover  the  lands  or  tenements  belonging 
to  the  church,  which  had  been  aliened  by 
his  predecessor  (Let  Termee  de  la  Ley). 

JUBIBBICTIOK.  The  right,  power,  or 
authority  which  an  individual  or  a  Court 
has  to  administer  justice.  Thus  the  three 
superior  Courts  of  Common  Law — viz.,  the 
King's  Bench,  Common  Pleas,  and  £x- 
chc<xuer,  have  jurisdiction  over  all  personal 
actions  throughout  England ;  that  is,  they 
have  power  and  authority  to  hear  and  de- 
termine such  actions  throughout  England. 

JUBIBDIOnOir,  AFRLLATl.  The  Di- 
visional Court  has  appellate  jurisdiction 
from  all  inferior  Courts;  but  it  has  also  a 
larg^  origimd  jurisdiction  independently  of 
such  appeid&  On  the  other  hand,  the 
Court  of  Ai>peal  has  a  general  appellate 
jurisdiction  in  matters  coming  up  from  the 
High  Court  of  Justice,  but  it  has  no  original 
jurisdiction  at  all,  excepting  such  as  is 
incidental  to  the  exercise  of  its  appellate 
jurisdiction.  And  lastly,  the  House  of 
Lords  has  a  large  appellate  jurisdiction  in 


JUBIBDICnOH,  AFFSUikTE^-eorUd, 
matters  coming  up  from  the  Court  of 
Appeal  in  England,  and  the  corresponding 
Court  in  Lieland,  and  the  Court  of  Session 
in  ScotUnd,  and  only  such  original  juris- 
diction as  is  incident  to  the  due  exeiciBc  of 
its  appellate  jurisdiction,  or  as  belongs  to 
it  in  the  matter  of  peerage  questions.  The 
Privy  Council  is  the  Court  of  Appeal  for 
the  colonies  and  dependencies  of  the  Crown, 
and  also  for  matters  ecclesiastical  through- 
out the  Queen's  dominions. 

JUBIBDICnOV,  OBIGnrAL:  See  title 
JuBisDionoN,  Afpellatb. 

JUS0B8,  DOITTVITT  OF.  In  early 
times  juries  were  subject  to  punishment 
and  intimidation  for  giving  and  in  giving 
certain  verdicts,  the  chief  processes  against 
them  being  two,  namely : — 

(1.)  By  writ  of  attaint ;  and 

(2.)  By  summary  fine  and  imprisonment. 

First  Attaint  was  a  process  which  lay 
partly  by  the  Common  Law  and  partly  by 
statute.  The  proceeding  consist^  in  im- 
panelling a  jury  of  twentv-four  to  try  the 
verdict  of  the  twelve.  The  verdict  of  the 
twenty-four  was  final,  and  if  opposed  to 
that  of  the  twelve,  it  operated  the  two 
following  effects,  namely : — 

(1.)  It  annulled  the  former  verdict ;  and 

(2.)  It  convicted  the  twelve  of  peijury 
and  false  verdict 

Thereupon,  the  convicted  jurors  were 
arrested  and  imprisoned  and  rondered 
infamous  for  ever;  tlieir  lands  and  goods 
were  forfeited  to  the  king,  their  wives  and 
children  were  turned  out  of  their  homes, 
their  houses  were  thrown  down,  their  trees 
were  rooted  up,  and  their  meadows  were 
ploughed.  This  proceeding  was  available 
only  in  the  case  of  a  verdict  in  civil  causes. 

Secondly,  the  summary  process  by  fine 
and  imprisonment,  although  it  was  fre- 
quently resorted  to,  was  adndtted  to  be 
illegal,  as  being  against  Magna  Charta. 
The  Star  Chamber  was  the  Court  by  which 
chiefly  this  summary  jurisdiction  was  ex- 
eroised  ;  and  although  in  certain  cases 
there  may  have  been  good  cause  for  the 
Star  Chamber  to  intervene  (it  is  alleged, 
e.  g,  in  the  case  of  Welsh  juries),  still  the 
jurisdiction  and  the  exercise  of  it  were 
alike  inexcusable.  After  the  abolition  of 
the  Star  Chamber  in  1641,  Uie  practice  of 
fining  and  imprisoning  iuron  for  giving 
&lse  verdicts  was  not  utogether  discon- 
tinued; for  in  22  Car.  2,  it  was  again 
resorted  to  in  the  case  of  Bushell,  who  was 
one  of  the  jury  who  had  (notoriously 
against  the  truth)  found  that  Penn  and 
Mead  had  not  preached  in  Qracechuroh 
Street,  contrary  to  the  Act  of  Uniformity, 
the  Five  Mile  Act,  or  the  Conventide  Act. 
This  man  Bushell,  having  been  impriaone<I 
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JITBOBS,  nOCTTKITT  Ol—oontinwd, 
along  with  his  fellow  jnrors  upon  the  late 
trial,  sued  out  his  writ  of  habeas  corpus ; 
and  the  cause  of  his  imprisonment  being 
stated  in  the  return  made  to  his  writ  to  he 
that  be  had  found  a  verdict  in  favour  of 
Penn  and  Mead,  contrary  to  the  evidence  and 
also  contrary  to  the  direction  of  the  judge  in 
matter  of  taw,  after  argument  upon  the 
BuflSciency  or  legality  of  that  cause  of 
imprisonment,  Vaughan,  C.J.,  ordered 
Bushell  to  be  relea^,  holding  in  effect, 
therefore,  that  jurors  could  not  be  fined  or 
imprisoned  for  an  alleged  false  verdict,  and 
basing  that  opinion  upon  the  following 
grounds : — 

(1.)  That  the  jury  were  the  judges  of  the 
evidence  and  found  the  same,  and  their 
finding  was  the  only  evidence,  no  matter 
what  the  alleged  evidence  adduced  might 
be;  and 

(2.)  That  the  judge's  direction,  even  in 
matter  of  law,  was  not  imperative  or  abso- 
lute, but  was  hypothetical  merely,  for  he 
could  not  direct  what  the  law  was  without 
first  knowing  the  fact,  and  the  jury  had 
not  as  yet  found  the  fact  at  the  time  he 
gave  hid  direction. 

This  sophism  of  the  chief  justice,  which 
even  a  regard  for  liberty  can  scarcely  nal- 
Hate,  was  effectual  in  causing  the  abanaon- 
meat  of  the  summary  procedure  against 
jurors  for  the  future.  The  other  and 
regular  proceeding,  that  by  attaint,  fell 
g^radually  into  disuse  by  reason  of  the 
extreme  severity  of  its  consequences,  and 
it  was  eventually  abolished  altogether  by 
the  Countv  Juries  Act,  1825  (6  Geo.  4, 
c.  50),  which  substituted  a  motion  for  a 
new  trial  as  the  mode,  and  that  is  at  the 
present  day  the  only  mode,  of  impugning 
or,  at  any  rate,  reviewing  the  verdict  of  a 
jur^.  Tills  mode  is  available,  moreover,  in 
civil  oases  only. 

JiniT.  A  jury  is  either  a  grand  jury  or 
a  petty  jury ;  and  a  petty  jury  may  be 
eitner  a  common  jury  or  a  special  jury. 
A  grand  jury  is  a  jury  (used  in  criminal 
oasee  only)  before  whom  the  accused  person 
is  brought,  and  the  witnesses  for  the  pro- 
secution examined,  in  order  that  a  true 
bill  or  indictment  may  be  found  or  not 
The  grand  jury  is  oompoeed  of  the  most 
notable  freeholders  in  tne  county ;  and  in 
the  case  of  boroughs  having  a  separate 
sessions  it  is  composed  of  the  burgesses. 
A  petty  jury  is  a  certain  number  of  men 
(usually  twelve)  to  whose  decision  the 
matter  in  dispute  between  a  plaintiff  and 
defendant  is  submitted,  and  who  are  bound 
upon  their  oaths  to  decide  (or  give  their 
verdict)  according  to  the  evidence  which 
is  laid  before  them  on  the  trial  of  the 
caube.    Such  men,  individually,  are  called 


JUBT — continued, 

jurors.  A  jury  is  either  a  oommoa  jury  or 
a  special  jury.  A  eommonjury  consists  of 
persons  between  the  ages  of  twenty-one 
and  sixty,  who  have  £10  a  year,  beyond 
reprises,  in  lands  and  tenements  of  free- 
hold, copyhold,  or  customary  tenure,  or 
held  in  ancient  demesne,  or  in  rents  issuing 
out  of  such  tenements,  in  fee  simple,  fee 
tail,  or  for  life,  or  £20  a  year  in  leaseholds 
held  for  twenty-one  years  or  any  longer 
term,  or  any  term  determinable  on  a  life  or 
lives;  or  b«ing  householders  are  rated  to 
the  poor  rate,  or  in  Middlesex  to  the  house 
dAty,  in  a  value  of  not  less  than  £30 ;  or 
who  occupy  a  house  containing  not  leea 
than  fifteen  windows.  These  qualifications, 
however,  do  not  extend  to  jurors  of  any 
liberties,  franchises,  cities,  or  borougfaia 
possessing  civil  or  criminal  jurisdiction. 
This  jury  is  called  a  common  jury,  because 
the  matter  to  be  tried  by  it  is  only  of  a 
common  or  ordinary  nature.  A  gpedaljury 
consists  of  persons  of  the  degree  of  squire 
or  upwards,  or  of  the  quality  of  banker,  or 
merchant,  &c.  It  is  called  special,  because 
the  matter  to  be  tried  by  it  is  usually  of  a 
special  and  important  nature,  and  is  sup- 
posed to  require  men  of  education  and  in- 
telligence to  understand  it  (Jury  Act,  1870, 
88  &  34  Vict  0.  77). 

See  titles  Grand  Jubt;  FnrY  Jcbt. 

JUBT,  TBIAL  B7,  EI8T0BT  OF.    It  ia 

a  disputed  point  whether  trial  by  jury 
exibted  in  Anglo-Saxon  times,  bat  the 
following  may  be  considered  as  traces  of 
that  mode  of  trial  in  those  titaes  in  its 
rudest  aspect : — 

(1.)  A  law  of  Allured,  requiring  a  king's 
thane  accused  of  homicide  to  purge  himself 
of  the  charge  with  twelve  kin^s  thanes, 
and  a  lesser  thane  under  like  accusation  to 
puige  himself  with  eleven  of  his  equals 
and  one  king's  thane ; 

(2.)  One  of  the  canons  of  the  Northum- 
brian clergy,  requiring  a  king's  thane  to 
purge  himself  before  twelve  king's  thanes 
of  his  own  choice,  twelve  others  appointed 
for  him,  and  twelve  British  strangers,  being 
thirtywnx  men  altogether,  with  similar  pro- 
visions for  lesser  thanes  and  oeorls ; 

(3.)  A  law  of  Ethelred  II.,  whereby  the 
sheriff  and  twelve  thanes  in  every  wapen- 
take were  oonstiluted  a  tribunal  of  justice; 
and 

(4.)  The  case  of  the  monastery  of  Ram- 
sey, in  which  a  controversy  between  the 
monastery  and  a  certain  private  individual 
having  arisen  regarding  certidn  lands,  and 
a  suit  having  been  instituted  about  it  in 
the  County  Court  the  matter  was  refened 
to  a  committee  of  thirty-aix  thanes  for  its 
determination^ 
'  Now,  it  may  be  intid  ^t  these  bodies 
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JVBT,  TBIAL  BT,  EI8T0BT  07— -oon- 
iinued, 

were  not  joroiB,  but  compurgators ;  but  to 
this  it  is  replied  that  compurgation  was,  in 
Anglo-Saxon  times  (as  in  all  early  ages), 
a  natural  mode  of  evidence,  bein^  the  oath 
or  oaths  of  the  collective  bodies  to  the 
effieet  that  they  disbelieved  the  truth  of 
the  accusation  (ne  title  Gomfuboation), 
and  it  being,  moreover,  a  more  peculiar 
characteristic  of  the  Anglo-Saxons  that 
they  gave  great  weight  to  credit  or  general 
ohsmoter,— a  species  of  evidence  but  little 
regarded  in  civilised  times,  e.g,^  in  the 
present  day. 

This  rude  mode  of  taking  evidence 
having  been  discontinned  in  Anglo-Nor- 
man times,  there  was  introduced  in  those 
later  times,  in  lien  of  compurgation,  an 
tfi^tfest,  or  inquisition,  t.s.,  inquiry  into  the 
peiticular  circumstances  or  tbe  details  of 
the  case,  but  evidence  of  character  was  not 
even  then  (as  it  is  not  even  yet)  altogether 
laid  aside. 

This  inc^uest  was  made  by  sworn  recof- 
nUoT9y  bemg  twelve  or  twenty-four  m 
number,  as  well  in  civil  as  in  criminal 
proceedings.  In  the  reign  of  Henry  II., 
the  assize  of  novd  duseiiin,  called  also  the 
magna  auixa^  or  grand  assize,  was  intro- 
duced, whereby,  in  a  civil  suit,  the  plaintiff 
or  defendant  hsd  his  choice  either  to  try 
the  dispute  bv  eombait  or  to  put  himself  on 
thid  assize,  wruch  was  composed  of  sixteen 
sworn  recognitors,  and  in  the  same  reign 
the  ancient  privilege  of  compurgation,  pure 
and  simple,  was  aboliBhed. 

In  the  reign  of  Henry  III.  trial  by  ordeal 
was  abolished,  and  trial  by  a  petty  jury  in 
criminiil  causes  was  introduced;  and  with 
that  reign  trial  by  jury,  both  in  dvil  and 
in  criminal  matters,  may  be  regarded  as 
having  been  for  the  first  time  completely 
established,  subject,  however,  to  tne  fol- 
lowing qualification,  namely, — 

The  jurymen  were  originally  themselves 
the  witnesses,  and  their  verdict  or  flndiug 
was  the  result  of  their  own  knowledge, 
unassisted  by  other  testimony;  but  it  was 
impossible  that  twelve  men  should  always 
be  acquainted  with  the  circumstances  of 
the  matter  before  them,  and  the  distinction 
of  jurors  from  witnesses  was  early  felt  to  be 
a  necessity,  and  the  distinotion  itself  was, 
in  fact,  made  at  some  early  but  unassign- 
able date.  It  is  probable  that  as  the  law 
of  evidence  became  gradually  better  nnder- 
stood«  and  the  weakness  of  character- 
evidence  became  gradually  more  apparent, 
so  the  distinction  referred  to  became  gradu- 
ally more  and  more  perceived  to  be  nece»> 
sary  and  to  be  taken,  until,  at  the  present 
day,  the  distinction  Ib  become  marked  and 
essential.  And  yet,  even  at  the  present 
day,  the  jury  may  and  do  assist  themselves 


JITBT,  TBIAL  BT,  SI8T0B7  OF— con- 

Hnued, 

by  their  own  knowledge  as  well  as  by  the 
testimony  of  the  witnesses. 

JUBT,  TBIAL  BT,  FBAOTIGE  07 :  See 
title  Tbial  BT  JUBT. 

JJJB,    Bight,  law,  authority,  &c. 

jm  AOOBBSCBHDI  is  used  by  our  old 
law  writers  to  signify  the  right  of  survivor- 
ship amongst  joint  tenants,  &c. ;  and  that 
was  also  the  meaning  of  the  phrase  in 
Roman  Law  (Justinian's  Inst.  ii.  7.  4). 
See  title  Subvivobship. 

TUB  ACeBBflCBNDI  PBS7EBTT7B  OBB- 
BIBU8.  The  right  of  survivorship  is  pre- 
ferred to  charges  (not  being  alienations) 
made  by  either  of  the  joint  tenants ;  but, 
nota  bene,  not  to  leases,  mortgages,  or  any 
other  alienations  in  Mo  or  pro  tanto.  In 
fact  the  maxim  must  be  carefully  guarded 
even  in  its  application  to  charges ;  e,g.,  if 
lands  are  dehvered  on  a  judgment,  or 
charge,  the  right  of  survivorship  is  subject 
to  such  judgment  or  charge. 

JITS  AB  BEX  signifies  the  inchoate  or 
imperfect  right  to  a  thing,  in  contradis- 
tinction to  jus  in  re,  which  signifies  the 
complete  and  perfect  right  in  the  thing. 
The  phrase  is  equivalent  to  tlie  phrase ^'us 
in  pereonamt  the  full  expression  of  which 
is  jtM  m  penonam  ad  jue  in  rem  acquiren" 
dnm. 

JV8  JELIAHUM.  A  body  of  laws 
drawn  up  by  Sextus  Aelius,  and  consisting 
of  three  parts,  wherein  were  explained  re- 
spectively,—(1.)  The  laws  of  the  xii.  Tab. ; 
(2.)  The  interpretation  of  and  decisions 
upon  such  laws;  and  (3.)  The  forms  of 
procedure.  In  date,  it  was  subsequent  to 
the  Jus  Flavianum. 

JUS  GIVILB.  In  Roman  Law,  was  the 
law  peculiar  to  any  particular  state  (Ju$ 
proprium  ipeiue  civitatie), 

JUS  DirPLIOATUlE,  or  DBOIT  DBOIT. 

Signifies  the  right  of  possession  joined  with 
the  right  of  property. 
J^  title  Dboit. 

TUB  FLATIAirUX.  A  body  of  laws 
drawn  up  by  Cneius  Flavins,  a  clerk  of 
Appius  Claudius,  from  the  materials  to 
which  he  had  access.  It  was  a  populari- 
zation of  the  laws. 

JVB  GBMTiUM.  In  Roman  Law,  was 
the  law  common  to  two  or  more  states 
(qtuui  quo  Jure  omnee  gentee  utunlur). 

JITB  IB  PBB80BAX.  Is  a  right  against 
any  individual  in  particular,  and  having 
for  its  object  the  acquisition  of  a  ^tis  in 
rem  (jue  in  pereonam  ad  jui  in  rem  aequi' 
rendum). 
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JUS  IH  BS.  Ib  a  ri^bt  of  enjoyment 
(eitlier  limited  or  unlimited)  in  or  orer  a 
thing,  whether  that  thing  be  a  re«  aliena 
or  a  rea  propria, 

JUS  nr  BE  AUEHA.  Is  the  right  of 
enjoyment  which  is  incident  not  to  full 
ownership  or  property,'  but  to  certain 
limited  ownerships  in  or  rights  over  or  in 
respect  of  the  thing. 

See  titles  Easemxntb  ;  Skbyitidbs. 

JUS  Ilf  BEX.  Is  a  right  availing 
against  no  individual  in  particular,  but  all 
the  world  in  general. 

See  title  Jus  in  Pebsonam. 

JUS  nr  BS  PBOPBlX;  is  the  right  of 
enjoyment  which  is  incident  to  full  owner- 
ship or  property,  and  is  often  used  to  denote 
the  full  ownership  or  property  itself.  It  is 
distinguished  from  juB  in  re  aliendj  which 
is  a  mere  easement  or  right  in  or  oyer  the 
property  of  another. 

JUS  LATIU1C.  In  Roman  Law,  was  a 
rule  of  law  applicable  to  magistrates  in 
Latium;  it  was  either  majus  Latium  or 
minus  Latium, — ^the  maju$  Latium  raising 
to  the  dignity  of  Boman  citizen  not  only 
the  magistrate  himself  but  also  his  wife  and 
children ;  the  mintu  Latium  raising  to  that 
dignity  only  the  magistrate  himself. 

JUS  HATUBALE.  In  Horoan  Law,  was 
often  used  interchangeably  with  the  Jub 
gentium;  but  in  its  stricter  sense  it  was 
that  law  which  nature  has  taught  all  the 
animals  (quod  naiura  omnia  cmimdlia 
docuit). 

JUS   von   SOBIPTUX:   See  title  Jus 

BCRIFTUM,  &0, 

JUS  PAPIBIAEUX.  In  Boman  Law, 
was  a  body  or  collection  made  by  Bextus 
Papirius  of  all  the  extant  leges  regix,  or 
laws  enacted  by  the  early  kings  of  fiome, 
and  which  were  prior  to  the  laws  of  the 
Twelve  Tables. 

JUS  FOSTLHinm  is  tlie  right  of  resti- 
tution after  re-capture  as  applied  in  mari- 
time law,—*  use  of  the  phrase  which  is 
derived  from  the  Boman  jus  posUiminii, 
which  restored  the  citizen  of  Bome  who 
had  been  made  a  slave  to  his  threshold, 
Le,,  to  his  frandiise,  upon  his  return  home, 
and  feigned  or  assumed  that  he  had  never 
in  fact  been  in  captivity  at  all.  The  term 
is  therefore  metaphorically  used  in  Admi- 
ralty Law  to  signify  the  resumption  by 
Law  of  an  original  inherent  right  to  a  re- 
captured British  ship  in  the  legal  owners. 
But  the  phrase  is  also  frequentlv  used  with 
an  analogous  meaning  in  other  branches  of 
the  law. 

See  titles  Postliminy  ;  Be-captube. 


JUS   QUntinUX.     The    old   law   of 

Bome,  that  was  applicable  originally  to 
Patricians  only,  and  under  the  xiL  Tab. 
to  the  entire  Bioman  people  was  so  called, 
in  contradistinction  to  theyvs  prmtorium 
or  equity. 

JUS  BBOUFEBAEDI,  IXTBAirDI,  *e., 
is  the  right  of  recovering  and  entering 
lands  (Tomlins ;  Gowel). 

JUS    BESPIOIT    JBQUITATEX.     The 

law  has  always  regard  (more  or  less)  to 
natural  iustlce  or  equity,  and  may  aualify 
or  withhold  its  own  process  aooordingly. 
And  now  the  law  is  obliged  to  observe  all 
that  portion  of  natural  equity  which  was 
enforceable  in  the  Oourt  or  Gluuiceiy. 
See  title  Law  and  Equity. 

JUS  SCBIFTUX  TEL  BOE  SOBIFTUII. 

The^'iM  scrij^tum  is  "enacted'*  law,  from 
the  word  scriberi  (Gr.  ypup^iv)  to  enact ;  it 
therefore  comprises  the  English  statute 
law;  and  in  Boman  Law,  it  comprised 
statutes  and  statute-like  enactments  only. 
The  jus  non  seriptum  is  all  the  remaining 
or  unenacted  portion  of  the  law  — to  wit» 
the  common  law  or  general  customary  law 
of  England,  and  the  jus  moribus  eonsti" 
tutum  of  the  Boman  Law  (Nam  quid 
interest  utrum  suffragio  poptdus  vAun- 
tatem  suam  dedaret,  an  rebus  ipsis  ei 
factis  ?).  The  difference  between  the  two 
kinds  of  laws  is  well  brought  out  in  the 
following  extract  fh>m  the  iudgment  of 
Pollock,  G.B.,  in  the  case  of  (Siappel  v. 
Purday,  14  Mee.  &  W.  316  :— 

"Two  questions  of  importance  were 
raised  in  the  course  of  the  argument. 
The  first  is,  whether  at  Common  Law  a 
foreigner  residing  abroad,  and  composing  a 
work,  has  a  copyright  in  England.  The 
second  is,  whether  such  foreign  autiior,  or 
his  assignee,  has  such  a  right  by  virtue  of 

the  English  statutes We  are  idl  of 

opinion  that  no  such  right  exists  in  a 
foreigner  at  the  Common  Law ;  but  that  it 
is  the  creature  of  the  municipal  law  of 
each  country,  and  that  in  England  it  is 
altogether  governed  by  the  statutes  which 
have  been  passed  to  create  and  regulate  it. 
A  foreign  author  having,  therefore,  by  the 
Common  Law,  no  exclusive  right  in  tiiis 
country,  the  only  remaining  question  is, 
whether  he  has  such  a  right  oy  the  Stetuto 
Law ;  and  this  depends  on  the  construction 
of  the  statutes  relating  to  literary  copy- 
right which  were  in  force  at  the  time  of  the 
transaction  in  question.** 

JUSTEBin.  This  phrase,  which  signi- 
fies literally  the  right  of  some  third  person, 
is  commonly  applied  in  the  following 
manner :  a  tenant,  it  is  true,  cannot  dispute 
the  title  of  his  landlord,  but  he  may  plead 
that  such  title  has  determined  by  convey- 
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ance  or  otherwise;  and  so  alao  a  bailee 
when  sued  to  re-deliyer  the  goods  bailed  to 
him,  cannot  ae  a  rule  deny  the  ri^ht  of  the 
bailor  (who  deliyered  them  to  him)  to  re- 
cover the  goods;  nevertheless  he  may  shew 
that  by  transfer,  assignment  or  otherwise, 
the  bailor's  right  to  have  the  goods  re- 
deliyered  to  him  has  determined. 

JU8T1CJB8.  Officers  appointed  by  the 
Grown  to  administer  iostioe.  The  varioas 
sorts  of  justices  will  oe  found  under  their 
proper  heads  in  the  following  titles. 

JVSnCSS  07  A88IZX,  or,  as  they  axe 
sometimes  called,  justices  of  niti priu$.  The 
judges  of  the  superior  Courts,  who  go  cir- 
cuit into  the  various  counties  of  England 
and  Wales  &a  the  purpose  of  disposing  of 
such  causes  as  are  ready  for  trial  at  the 
assizes,  are  teimed  justices  of  assize. 
See  title  Cibcuits. 

JUBTI0E8  IH  Z7BB.  80  called  from 
the  old  French  word  mVe,  i.e.,  a  journey, 
were  those  justices  who  in  ancient  times 
were  sent  by  commission  into  various 
counties  to  hear  more  especially  such  causes 
as  were  termed  pleas  of  the  Grown ;  they 
differed  from  jostioes  of  oyer  and  terminer, 
inasmuch  as  the  latter  were  sent  to  one 
place,  and  for  the  purpose  of  trying  only  a 
limited  number  of  special  causes ;  whereas 
the  justices  in  eyre  were  sent  through  the 
various  counties  with  a  more  indefinite  and 
general  commission ;  in  some  respects  they 
resembled  our  present  justices  of  assize, 
although  their  authority  and  manner  of 
proceeding  differed  much  from  them. 
See  title  Eibe. 

JU8TICBI 07  THE  F0BB8T.  Wereoffl- 
cexB  who  had  jurisdiction  over  all  offences 
committed  within  the  forest  against  vert  or 
venison.  The  Gourt  wherein  these  justices 
sat  and  determined  such  causes  was  called 
the  justice  seat  of  the  forest  They  were 
also  sometimes  called  the  justices  in  eyre 
of  the  forest 

See  title  Ybbt  ahd  Vihison. 

JT78TICS807GA0LDSLIVEBT.  Those 
justices  who  are  sent  with  a  commission  to 
near  and  determine  all  causes  appertaining 
to  persons  who  for  any  offence  have  been 
cast  into  gaol.  Part  of  their  authority 
was  to  punish  those  who  let  to  mainprise 
those  prisoners  who  were  not  bailable  by 
law ;  and  they  seem  formerly  to  have  been 
sent  into  the  country  upon  this  exclusive 
occasion,  but  affeerwaids  had  the  same  au- 
thority given  them  as  the  justices  of  assiza 

JVSnOXS  07  THB  HUHDBBD  were 
hundiedors,  loids  of  tiie  hundreds,  thev  who 
had  the  jurisdiction  of  hundreds  and  held 
the  Hundred  Gourto. 


JirmOBB  07  TEB  XBW8.  Justices  ap- 
pointed by  Richard  I.  to  cany  into  effect 
the  laws  and  orders  which  he  had  made  for 
regulating  the  money  oontraots  of  the  Jews. 

TUWtlOEB  07  LAB0UBBB8.  Justice^ 
who  were  formerly  appointed  to  try  ques- 
tions relating  to  the  wages  of  lalx>uring 
men,  who  sometimes  would  not  work  with- 
out having  wages  granted  them,  beyond 
the  amount  prescribed  by  the  Statute  of 
Labourers  (23  Edw.  8). 

See  title  Laboubxbs,  Statctb  or. 

JVtmCSB  07  NIBI  FBIU8:   See  title 

JnSTIOlS  OF  ASSIZB. 

JTr8nOS8  07  OTSB  AHD  TSBMIHXB. 

Were  certain  persons  appointed  by  the 
king's  commission,  among  whom  were 
usually  two  judges  of  the  Courts  at  West- 
minster, and  who  went  twice  in  every  year 
to  every  county  of  the  kingdom  (except 
London  and  Middlesex),  and  at  what  was 
usually  called  the  assizes  heard  and  deter- 
mined all  treasons,  felonies,  and  misde- 
meanors. 

JU8T10B8  07  THE  PIAOS.  C!ertain 
justices  appointed  by  the  king's  special 
commission  under  the  great  seal,  jointly 
and  separately  to  keep  the  peace  of  the 
county  where  they  dwell.  Any  two  or 
more  of  them  are  empowered  by  this  com- 
mission to  inquire  of  and  determine 
felonies  and  other  misdemeanors,  in  which 
number  some  particular  justices,  or  one  of 
them,  are  directed  to  be  always  included, 
and  no  business  is  to  be  done  without  their 
presence^  the  words  of  the  commission 
running  thus  :  *'  quorum  aliquem  vettrum,** 
A.  B.  G.  D.,  &c.,  '*unum  eeee  volumus;'* 
whence  the  persons  so  named  are  usually 
called  Jtisfibef  of  the  quorum. 

rUmOEB  07  THE  PXAOE,  OBIOnT  07. 

The  origin  of  these  magistrates  is  to  be 
found  in  the  reign  of  Edward  L,  who  by 
the  Stat  8  Edw.  1  (Statute  of  Westminster 
the  First)  c.  9,  and  by  the  statute  of 
Coroners  (4  Edw.  1,  stat  2),  but  ehiefly 
by  the  statute  of  Winton,  ottierwise  Win- 
chester (18  Edw.  1),  directs  that  every 
county  snd  town  ^should  be  well  kept  and 
that  upon  any  robbery  or  felony  committed 
therein,  hue  and  cry  should  be  raised  upon 
the  fielon,  and  they  that  kept  the  town 
were  to  follow  him  with  hue  and  cry  from 
town  to  town  with  all  the  town  and  the 
towns  near ;  and  failing  capture,  the  hun- 
dred was  made  liable  for  the  damage.  '  In 
the  reign  of  Edward  IIL,  conservators  of 
the  peace  were  appointed,  whose  duty  it 
was  to  assist  the  sneriC  coroner,  and  con- 
stable, and  they  were  empowered  to  im- 
prison and  punish  rioters  and  offenders. 
These  conservators  were  afterwards  desig- 
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— continued, 

nated  justioes  of  the  peace.  By  a  more 
recent  statute,  27  Eliz.  c.  13,  the  aheriffor 
constable  was  required  to  make  the  pursuit 
both  with  horse  and  foot;  and  to  the 
present  day,  hue  and  cry  in  that  manner 
may  still  oe  made  under  that  and  the 
preyious  statutes,  but  is  seldom  if  ever  in 
fact  made,  owing  to  the  equally  efiective, 
if  not  so  speedy,  remedy  which  is  provided 
in  the  ordinary  police  and  criminal  pro- 
cesses for  the  apprehension  and  punish- 
ment of  offtnders. 

JUSTICES  OF  TEE  QTrOBTJlC :  See  title 
Justices  of  thx  Peace  :  Quoruu. 

JUSnOIAB :  See  title  Lobd  Ghist  Jus- 
tice. 

JUSnOIES,  WEIT  07.  A  writ  which 
used  to  be  directed  to  the  sheriff,  empower- 
ing him  for  the  sake  of  dispatch  to  try  an 
action  in  his  County  Court  for  a  larger 
amount  than  he  had  the  ordinary  power  to 
do.  It  was  so  called  because  it  was  a  com- 
mission to  the  sheriff  to  do  the  party  justice 
(4  Inst  266). 

See  title  County  Coubtb. 

JTrSTnriABLE  EOXIOISE:  See  titie 
HomoiDB. 

JVSTITICATIOV.  Pleas  in  justification 
or  excuse  are  such  as  shew  some  justifica- 
tion or  excuse  of  the  matter  charged  in  the 
declaration,  the  effect  of  which  is  to  shew 
that  the  plaintiff  never  had  any  right  of 
action  because  the  act  charged  was  lawful ; 
a  plea  of  eon  tutauU  demeene  in  one  of 
this  kind  of  pleas  (Stephen  on  Plead.  224). 
And  so  in  actions  of  libel,  the  defendant 
juttifies  on  the  score  either  of  privilege,  or 
of  truth,  or  such  like. 

JXrSTIFYIJIO  BAH.  Is  the  act  of 
proving  to  the  satisfaction  of  the  Court 
that  the  persons  put  in  aa  bail  for  the 
defendant  in  prosecution  are  competent  and 
BufBcient  persons  for  the  purpose.  No 
persons  are  justified  in  becoming  bail  for 
a  defendant  unless  they  are  householders 
and  possess  certain  other  qualifications 
with  reference  to  property,  Ac ;  but  it  fre- 
quently-hnppens  that  persons  become,  or 
endeavour  to  become,  bail  for  an  accused 
person,  who  are  not  so  qualified,  or  whom 
the  prosecuting  plaintiff  suspects  not  to  be 
so  qualified:  in  this  case  the  plaintiff 
objects  to  such  bail  (or,  as  it  is  termed, 
excepts  to  them)  ;  and  they  are  then  callea 
on  to  justify  themselves,  and  this  thev  do 
by  swearing  themselves  to  be  householaers,  • 
and  to  poasess  the  other  qualifications  re- 
quired of  them ;  and  this  is  termed  justi- 
fying bail.  TJiey  frequently  justi^r  volun- 
tarily, without  being  required  to  do  so  by 


JirsnrnVG  BAZIr-«ofi<ifMed. 

the  plaintiff  (1  Arch.  Pnus.  847-57 ;  Tidd* 
149)l 

'  JirVEEIIB  OnxniBS :  As  title  Bv. 

lORMATOBT. 


KEEPBB  OV  THE  OBEAT  SEAL.  A 

high  officer  of  state,  through  whose  hands 
pass  all  charters,  grants,  rad  commissions 
of  the  king  under  the  great  seal.  He  is 
styled  Lord  Keeper  of  the  Great  Seal,  and 
this  ofO<>e  and  that  of  Lord  Chancellor  are 
usuallv  united  in  one  person ;  for  the  antho- 
rity  of  the  Lord  Keeper  and  that  of  the 
Lord  Chancellor  were,  dv  stat.  5  Eliz.  c.  18, 
df  clared  to  be  exactly  the  same ;  and  like 
the  Lord  Chancellor,  the  Lord  Keeper  at 
the  present  day  is  created  by  the  mere  de- 
livery of  the  kine's  great  seal  into  his 
custody  (Comyn^  Dig.  tit  Chanoeiy> 

KEEPBB  OF  THE  PBIVT  SEAL.    An 

officer  through  whose  hands  pass  all  char- 
ters signed  by  the  king  before  they  come  to 
the  great  seal  He  is  a  privy  coundllor, 
and  was  anciently  called  clerk  of  the  privy 
seal,  but  is  now  generally  called  the  Lord 
Privy  Seal  (Rot  Pari.  11  H.  4). 

KIV,  HEXT  07 :   See  titles  Collatbbal 

CONSANOUINITT ;  LiNEAL  Ck>N8ANGUimTT  ; 

Next  of  Kin. 

KDrO:  iSee  titles  Pbebogattve;  Srocis- 
siOK  TO  Cbown,  Law  of;  Civil  hwr, 
Bettlemxnt  of. 

Xnre,  FBEBOGAIIVE  or:  See  title 
Peebogattve. 

KIVO'S  BENOS.  Was  the  supreme 
Court  of  O)mmon  Law  in  the  kingdom, 
consisting  of  a  chief  justioe  and  four  puisn^ 
justices,  who,  by  their  office,  were  the 
sovereign  conservators  of  tlie  peace  and 
supreme  coroners  of  the  land.  The  0)urt 
of  King's  Bench  was  so  called  because  the 
king  used  formerly  to  sit  there  in  person, 
the  style  of  the  dourt  being  eoram  ipeo 
rege.  This  Coart  was  a  remnant  of  the 
Aula  Hegis,  and  was  formerly  not  sta- 
tionary in  any  particular  spot,  but  attended 
the  king's  person  wherever  he  went,  pro- 
cess issuing  out  of  that  Court  in  the  king's 
name  being  returnable,  **  ubicunque  fueri- 
mue  in  Anglid,"  (4  Inst  1S> 
See  title  Ck>UBTB  of  Justicb. 

KIHO'S  OHAICBEBS.  Are  the  bays, 
gulfs,  Ac,  forming  portion  of  the  maritime 
territory. 

EIHO'S  COVHSEL.  Barristers  selected 
on  account  of  their  superior  learning  and 
talent  to  be  his  migeety's  counsel;   the 
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only  outward  distinction  between  these 
and  other  barristers  is,  that  they  wear  silk 
f^wns  and  take  precedence  in  Court  The 
two  nrincipal  of  the  kingr's  counsel  are 
callea  the  Attorney  and  Solicitor-General, 
and  none  of  these  counsel  can  plead  pub- 
licly in  Court  for  a  prisoner  or  a  defendant 
in  a  criminal  prosecution  without  a  licence 
obtained  for  that  purpose  from  the  Crown. 
(Fortescue,  de  Legibug,  c.  50). 

KHfO'S  PEACE.  Means  the  peace  of 
the  people  of  the  country  generally ;  e.g^ 
criminal  offences  are  contrary  to  the  kin^s 
peace,  t.6.,  tp  the  peace  of  the  pimple  of  me 
country  generally. 
8ee  title  Cbuk. 

KHIGHT  SERVICE.  A  species  of  feudal 
tenure,  which  differed  very  slightly  from  a 
pure  and  perfect  feud,  being  entirely  of  a 
military  nature ;  and  it  was  the  first,  most 
universal,  and  most  honourable  of  the 
feudal  tenures.  To  make  a  tenure  by 
knight  seirice,  a  determinate  quantity  of 
land  was  necessary,  which  was  called  a 
knight's  fee,  tlie  measure  of  which  was  esti- 
mated at  twelve  plough-lands  (Spelman, 
219 :  2  Inst.  506).  This  tenure  was  com- 
muted into  free  and  common  socage  by  the 
s^t.  12  Car.  2,  c.  24,  but  some  remnants  of 
it  still  remain  in  the  tenures  of  grand  ser- 
jeanty  and  petit  seijeanty. 

See  titles  Fbudal  Systbu;    Gbakd 
SsBjEANTT:  Pvrrr  Serjsanty. 


KnOHTB 

TIOZ. 


:  See  title  Knight  Ssb- 


KViaETS  OT  THE  8HIBE.  Knights  of 
the  shire,  otherwise  called  knights  of  Par- 
liament, are  two  knights  or  gentlemen  of 
property  who  are  elected  by  the  freehold- 
ers of  a  county  to  represent  them  in  Par- 
liament In  old  times  they  were  required 
to  be  real  knights  girt  with  the  swonl,  but 
now  notable  esquires  may  be  cboaen,  aud 
in  fiu:t  any  one,  no  matter  what  his  station 
in  life  or  his  degree  in  society.  They 
required  to  possess,  as  a  qualification  to  be 
chosen,  not  less  than  £600  per  annum  of 
freehold  estate.  But,  at  the  present  day, 
flJl  property  qualifications  in  members  of 
Parliament  have  been  removed. 

See  title  Mxmbeb  or  Pabliamsnt. 


L. 

LAB0UBSB8,  STATUTE  OF.  An  Act  of 
ISiO  (23  Edw.  III.),  whereby  and  by  other 
statutes  between  that  year  and  1868. 
attempts  were  made  toregolate  wages,  and 
to  enraroe  compnlsory  labour. 
See  titles  Waovs  ;  WoRKMni . 


LACHES  (from  the  Fr.  lAcheue^  indo- 
lence). Negligence,  delay,  &c.  Thus,  in 
Littleton,  ''laches  of  entry,"  si^ifies  a 
neglect  in  the  heir  to  enter  (Litt.  136; 
Les  Termee  de  la  Ley).  Laehes  is  a  ground 
for  refusing  relief  in  Courts  of  %uity, 
upon  the  maxim  of  these  Courts,  '*  VigU" 
antibua  non  dormientibtu  aBquitae  nib' 
venit**;  and  so  strong  is  the  aversion  to 
bringing  forward  stale  demands,  that  the 
0>urt8  of  Equity,  at  any  rate  in  the  matters 
which  are  subject  to  their  exclusive  juris* 
diction,  refuse  to  relieve  even  within  the 
statutory  periods  of  limitation;  although, 
of  course,  m  mattera  whioh  are  subject  to 
their  concurrent  jurisdiction,  they  must 
allow  the  plaintiff  his  full  legal  period. 

LADIira,  BILL  or:  See  title  Bill  or 
Lading. 

LS8E  ICAJESTY.  An  old  term  of  law, 
designating  the  crime  of  attempting  any- 
thing against  the  king's  life,  or  to  raise 
sedition  against  him,  or  to  create  disaffec- 
tion in  the  army  (jsee  2  Reeve's  Eng.  Law, 
5,  6).    Tiie  modern  equivalent  is  High 

TUEASOV. 

See  title  Tbeasok. 

LBSIOHE  7IDEI,  8T7ITS  P&O.  Suits  or 
actions  for  breach  of  faith  in  civil  contracts, 
which  the  clergy,  in  the  reign  of  Stephen, 
introduced  into  the  spiritual  Courts,  were 
so  termed.  By  means  of  these  suits  they 
took  cognizance  of  many  matters  of  con- 
tract which  in  strictness  belonged  to  the 
temporal  Courts.  It  is  conjectured  that 
the  pretence  on  which  they  founded  this 
claim  to  an  extended  jurisdiction  was  that, 
oaths  and  Mth  solemnly  plighted  being 
of  a  religious  nature,  the  breach  of  them 
belonged  more  properly  to  the  spiritual 
than  to  the  lay  tribunals  (1  Reevea.  74). 
These  suits,  along  with  the  jurisdiction 
assumed  over  express  and  implied  or  result- 
ing uses,  open  or  secret,  contributed  to  the 
development  of  certain  branches  of  the 
equitable  jurisdiction  of  the  Court  of 
Chancery. 

See  title  Law  and  Equity. 


If  inland  and  non-tidal,  the 
soil  and  the  water  of  the  lake  and  the 
fishery  therein  belong  to  the  owner  or 
owners  of  the  land  or  lauds  by  which  it  is 
surrounded ;  and  if  inland  and  tidal,  or  if 
exposed  on  one  side  to  the  sea,  a  lake 
together  with  the  fishery  therein  belongs 
to  the  Crown  (Bristoto  v.  Cormioan,  3  App. 
Cas.  641). 

See  title  Bivkbs. 

LAMKAS  LAHBS.  Are  a  roedes  of 
common-lands,  but  the  right  or  pasture 
over  which  is  only  during  the  interval 
between  the  removal  of  the  crops  grown 
thereon  in  each  year  and  the  time  for  pro* 
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paring  tlie  land  for  the  next  sowing.  In 
order  to  make  a  right  of  oommon  oyer 
lammas  lands  appurtenant  to  particular 
lands,  there  must  be  some  relation  between 
the  enjoyment  of  the  particular  lauds  and 
the  enjoyment  of  the  right  of  pasture,  e.g., 
where  the  rig^ht  claimed  is.  for  the  beasts 
which  plough  the  particular  lands,  or  for 
the  beasts  used  on  such  lands  not  exceed- 
ing a  certain  number  (Baylis  y.  Tyaten- 
AnUturst,  6  Ch.  Diy.  500). 

LAHC ASTSB  OHAHGEBY  COUBT :  See 

title  Lamcasteb,  Ducht  of. 

LAHCA8TXE,  DUCHT  OF.  The  lands 
of  this  duchy  are  by  stat.  1  Hen.  7,  vested 
in  the  sovereign  of  England  and  his 
or  her  heirs  for  ever,  but  as  a  separate 
inheritance  of  the  Grown.  The  Court  of 
the  Duchy  is  a  Court  held  before  the  Chan- 
cellor or  his  deputy,  and  the  prooeedines 
have  always  been  like  those  in  the  High 
Court  of  Chancery,  which  latter  Court  has 
also  concurrent  jurisdiction  with  the  Lan- 
caster Chancery  Court.  The  stats.  IS  &  14 
Vict.  c.  43,  and  17  &  18  Yiot.  c.  82,  largely 
regulate  the  jurisdiction. 

lAHB.  This  word  has  a  yer^  oompre- 
hensive  signification  in  law ;  for  it  compre- 
hends not  only  land  or  ground,  but  also 
anything  that  may  stand  thereon,  as  a 
house,  a  castle,  or  a  bam.  It  has  also 
an  indefinite  extent  upwards  as  well  as 
downwaids,  *'  Cujua  est  eolum  ^us  eel 
ueque  ad  oaUim,  et  deinde  ueque  ad  in- 
fero$y*  being  the  maxim  of  the  law ;  and 
therefore  no  man  may  erect  any  building 
or  ttie  like  to  overhang  another's  lands, 
and  whatever  is  in  a  direct  line  between 
the  surface  of  any  land  and  the  centre 
of  the  earth  belonjp  primd  fade  to  the 
owner  of  the  surfaoe,  so  that  the  word 
**  lands "  comprehends  not  only  the  face 
of  the  earth,  but  everything  under  it  or 
over  it  (Co.  Litt.  4  a).  When,  however, 
the  word  "  land  "  was  used  in  a  declara- 
tion of  ejectment  without  any  qualifying 
adjunct,  it  obtained  a  very  restricted  sense, 
and  meant  arable  land  (Balk.  256);  in 
such  cases,  therefore,  the  particular  kind 
of  land  was  usually  statea  (Cowp.  346; 
11  Bep.  55;  Adam's  Eject.  81 ;  2  Ch.  PI. 
ti26,  n.  (o).  6th  ed). 

See  titles  Aubnation  ;  Estate;  Bkal  ; 
fto.  ftc 

LAin>  CEBTZ7ICATS.  Upon  the  re- 
gistration of  fret-hold  land  under  the  Land 
Transfer  Act,  1H75,  a  certificate  is  given 
to  the  registered  proprietor ;  and  similarly 
upon  every  transfer  of  registered  land. 
This  registration  supersedes  the  necessity 
of  any  further  registration  in  the  register 
ooonties. 


LAHD,  EEGUKRATIOV  Of :  Sos  titie 
Bboibtbt  or  Dibdb. 

LAHD,  SALI  OF.  Contracts  for  the  sale 
of  land  if  entered  into  after  the  81st  De- 
cember, 1874,  are  now  regulated  as  to  their 
conditions  and  partly  as  to  their  incidents 
by  the  Vendors  and  Purchasers  Act,  1874 
(37  &  38  Yict.  c.  78).  At  a  sale  of  land 
by  auction,  the  vendor  may  reserve  a  price 
(if  he  do  so  expressly  in  his  conditions 
of  sale) ;  and  he  may  in  like  manner  em- 
^oy  one  person  to  bid.  In  a  sale  by  the 
Court,  the  biddings  are  nut  now  opened 
(30  &  31  Vict  c.  48). 

See  titles  AuonoH;  Cohditiobb  of 
Sale. 

LAHD-TAX.  An  annual  cfaaive  levied 
by  the  Government  upon  the  subjects  of 
this  realm  in  respect  of  their  real  estates, 
and  also  in  respect  of  ot&ces  and  pensions, 
but  not  (since  4  &  5  Will.  4,  o.  11)  in  re- 
spect of  their  personal  estates.  The  method 
of  raising  it  is  by  charging  a  particular 
sum  upon  each  county  accoroing  to  a 
certain  valuation,  and  this  sum  used  to  be 
assessed  and  raised  upon  individuals  by 
oommissionerB  duly  appointed  for  that 
purpose  (2  Bum's  Justice,  61).  It  was 
first  introduced  by  tiie  stat.  4  Will.  8,  c.  1, 
and  was  analcwous  to  the  old  aoutape  and 
bidage  of  lands.  The  tax  was  nutSe  per- 
petiial  by  38  Geo.  3,  c.  60,  and  was  fixed 
at  4«.  in  the  pound,  and  was  made  redeem- 
able by  the  landowner.  Under  ^e  stat 
16  ft  17  Yiot.  o.  74,  further  fiAoilities  are 
afforded  for  the  redemption  of  this  tax, 
which  is  now  generally  redeemed.  It  ia 
usually  by  express  agreement  thrown  on 
the  occupying  tenant. 

See   titles   Taxation,   Hi03X>bt   of; 
Taxation,  YASivraa  of. 

LAHD  TSAVSFBB  ACT,  1876.  This  is 
the  statute  38  &  39  Vict  o.  87,  whereby 
provision  is  made  for  registering  the  title 
to  land  whether  of  freehold  or  of  leasehold 
tenure,  but  not  of  copyhold  or  customary 
tenure.  Freehold  lands  may  be  registered 
under  the  Act  with  either  an  absolute  title 
or  a  possessory  title, — ^with  an  absolute 
title,  when  the  title  produced  is  approved 
by  the  registrar,  and  with  a  merely  possee- 
Bory  title  when  such  evidence  of  title  is 
produced  and  such  notices  are  given  as 
are  in  that  behalf  required  by  the  Begis- 
try  Office ;  and  where  the  title  would  be 
absolute  but  for  some  specified  estate,  right, 
or  interest,  the  title  may  be  registered  as  a 
qualified  title,  that  is  as  a  title  registered 
subject  to  the  exception  of  sacAk  specified 
estate,  right,  or  interest  A,  certifioate 
of  registration  is  given,  and  speoifles 
whether  the  title  is  flkbsolute,  posMisory,  or 
qualified.  Leasehold  lands  (being  for  a  life 
or  lives,  or  for  twenty-one  years  unex- 
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LAMI^  TBAV8RB  ACT,  ie76-«m<<i. 
pired)  may  be  registered,  snd  either  with 
or  without  a  declaratioii  of  the  title  of  the 
lenor  to  grant  the  lease,  and  sooh  declara- 
tion may  be  either  abeolnte  or  qualified. 
An  office  copy  of  the  registered  lease  is 
ffiven,  with  an  indorsement  thereon  regard- 
ing the  lessor's  title  according  to  its  nature. 
And,  as  regitfds  both  freehold  and  lease- 
hold lands,  mines  and  minerals  are  to  be 
separately  registered,  eyen  where  tbe^  be- 
long to  the  surface  owner.  The  registra- 
tion is  subject  to  all  incumbrances  (iranyX 
and  likewise  to  all  easements  (if  any). 
After  land  is  once  registered,  no  title  by 
adverse  possession  can  be  acquired  as 
against  the  registered  owner.  Incum- 
brances are  to  be  registered,  and  the  regis- 
tration thereof  implies  all  the  usual  coyc- 
nants,  powers,  and  provisoes  contained  in 
mortgage  deeds.  Subsequent  transfers  of 
and  dealings  with  the  land,  are  effected  by 
simple  entries  Uiereof  on  the  register;  and 
a  new  land  certificate,  or  office  copy  lease, 
is  given.  Trusts  are  not  to  be  entered  on 
the  register. 

See  title  BiaiSTBT  or  Dbds. 

LAHBLOBO.  He  of  whom  lands  or 
tenements  are  held  (Go.  Litt).  When  the 
absolute  property  in,  or  fee-simple  of,  the 
land  belongs  to  a  landlord  he  is  then  some- 
times denominated  the  ground  landlord  in 
contradistinction  to  such  an  one  as  is  pos- 
sessed only  of  a  limited  or  particular  inte- 
rest in  limd,  and  who  himself  holds  under 
a  superior  landlord. 

See  titles  Gbound  Bent;  Landlobd 

AITD  TbITANT. 

LAHDLOBD  AKD  TBKAHT.  This 
phrase  expresses  a  familiar  legal  relation, 
involving  many  peculiar  rights,  duties, 
and  liabilities.  The  relation  is  contrac- 
tual, and  is  constituted  by  a  letting  or 
agreement  to  let  (see  title  Lbasb).  The 
landlord  is  entitled  to  be  paid  a  stated 
rent,  and  may  enforce  payment  thereof 
either  by  action,  or  by  distress,  or  by  entry 
(fee  titles  Distbbbb;  EjBcmfKMT).  The 
tenant  is  entitled  to  the  possession  and 
quiet  enjoyment  of  the  premises  so  long  as 
he  pays  his  rent  and  duly  observes  and 
performs  Uie  other  stipulations  contained 
in  his  contiBut  ($ee  title  Goyknaitts).  A 
fidlure  in  the  peifurmance  of  any  covenant 
works  a  forfeiture  (tee  title  FobfeitubbX 
unless  the  landlord  chooses  to  waive  the 
breach  (see  title  Waitbb).  The  tenant  is 
also  bound  to  keep  and  leave  the  premises 
in  good  repair,  and  will  be  liable  for  Dila- 
pidations (see  titles  Dilapidatioks  ;  Rb- 
PAiB,  CovBNABT  To);  but  hc  is  permitted 
during  the  term  of  his  lease,  but  not  after- 
wards, to  un£E»ten  and  remove  ail  tenant's 
fixtures  ao-«illed  which  have  been  affixed 
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to  the  premises  by  himself  (tee  title  Fix- 
TUBBS).  He  is  estopped  fnm  disputing  his 
landlord's  title  (tee  title  Estopfbl),  but  he 
may  shew  that  that  title  has  determined 
(tee  title  Jus  TBBrn).  The  relation  of  land- 
lord and  tenant  may  usually  be  determined 
by  notice  to  quit  given  in  accordance  with 
the  terms  (express  or  implied)  of  the  agree- 
ment of  tenancy. 

See  title  MonoB  to  Quit. 

LAHD8  0LAUBX8  0OH8OLIDATIOV 
ACT,  1845.  This  is  the  stat.  8  &  9  Vict 
a  18,  and  is  in  general  incorporated  (or 
some  specified  portions  thereoO  are  incor- 
porated in  every  Act  (called  special  Act), 
passed  to  authorize  some  undertaking  of  a 
public  character,  and  for  the  effectiutine 
of  whose  objects  lands  must  be  acouired. 
The  Act  provides  for  the  purchase  of  Isjids 
by  agreement  between  the  promoters  of 
the  undertaking  and  the  owners  of  the 
lands  required  to  be  taken ;  and  also  for 
the  acquisition  of  the  necessary  lands  by 
means  other  than  agreement,  in  which 
latter  case  the  amount  of  the  compensa- 
tion for  the  lands  taken  is  to  be  setUed 
either  by  the  verdict  of  a  jury  or  by  arbi- 
tration. In  the  case  of  persons  under  dis- 
ability or  absent  from  the  kingdom,  valua- 
tion is  the  mode  of  ascertaining  their 
proportion  of  the  purchase  or  compensation 
money.  Usually,  the  costs  are  borne  by 
the  promoters.  The  Act  provides  forms 
of  conveyance  to  the  promoters,  and  the 
execution  of  such  conveyances  has  the 
effect  of  vesting  in  the  promoters  the  fee 
simple  of  the  lands  purporting  to  be  there- 
by conveyed,  free  of  all  terms  of  years,  and 
of  all  tails,  and  other  qualifications  what- 
soever ;  but  conveyances  of  copyhold  lands 
must  (like  other  conveyances  of  such 
lands),  be  enrolled  on  the  0>urt  rolls,  and 
must  be  thereafter  enfranchised.  The 
promoters  may  also  redeem  mortgages  on 
the  lands  purchased  or  taken,  and  may 
procure  the  release  of  rentoharges  and  the 
sarrender  of  leases,  upon  such  terms  as 
they  can  agree  upon  or  (failing  agreement), 
as  can  be  settled  by  the  verdict  of  a  jury  or 
by  arbitration  in  the  usual  way.  Super- 
fluous lands  may  be  sold  by  the  promoters, 
the  original  owner  thereof  having  the 
option  of  re-purchase,  and  after  him  the 
nearest  adjoining  owners,  unless  the  land 
is  situate  within  a  town,  or  is  building 
land,  or  land  built  upon. 

LAP8B.  (I.)  As  applied  to  thureih  Uth 
ingty  it  denotes  a  species  of  forfeiture  by 
which  the  right  of  presentation  to  a  church 
accrues  to  ue  orainary  by  the  neglect  of 
the  patron  to  present ;  to  tne  metropolitan 
by  the  neglect  of  the  ordinary ;  ana  to  the 
king  by  the  neglect  of  the  metropolitan. 
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(2.)  As  applied  to  legacies  and  devises, 
it  denotes  the  failure  of  a  testamentary 
gift  through  the  devisee  or  legatee  dying 
in  the  testator's  lifetime.  The  mere  addi- 
tion of  the  words  *^  heirs  and  assigns,''  or 
**  executors,  administrators,  and  assig^is," 
or  other  words  of  limitation  to  the  name 
of  the  predeceasing  devisee  or  legatee  in 
the  gift  to  him  wUl  not  prevent  a  lapse 
of  the  interest  given ;  and  the  rule  is  the 
same  where  the  devisee  or  legatee  is  al- 
ready dead  at  the  date  of  the  will  {May- 
hank  V.  Brooks,  1  Bro.  C.  C.  84).  And 
although  the  legacy  be  of  a  debt,  it  is 
liable  to  lapse  in  the  same  manner  (Elliott 
V.  Davenport,  1  P.  Wms.  83) :  and  although 
the  legacy  or  devise  be  contained  in  a  will 
made  in  exercise  of  a  power  the  creation 
of  which  was  bv  an  instrument  (whether 
deed  or  will)  taking  effect  before  the  death 
of  the  legatee  or  devisee,  still  even  in  this 
case  the  legacy  or  devise  will  lapse  in  case 
the  legatee  or  devisee  predecease  the  testa- 
tor who  exercises  the  power  (^Duke  of 
Marlborough  v.  Lord  Chdolphin,  2  Yes.  78 ; 
Cidsha  v7  Cheew,  7  Hare,  236).  A  mere 
declaration  that  the  devise  or  bequest  shall 
not  lapse  is  ineffectual  to  prevent  a  lapse 
in  cabC  of  the  devisee  or  legatee  predeoeas- 
ine  the  testator  {Pickering  v.  Stamford, 
3  Yes.  493) ;  but  such  a  declaration,  if  ac- 
companied with  the  designation  of  a  sub- 
stitute for  the  devisee  or  legatee  in  case  he 
predeceases  the  testator,  would  be  valid  to 
prevenli  a  lapse  {Toplis  y.  Baker,  2  Cox, 
121);  and  from  the  dfestre  of  the  Courts  to 
effectuate  the  intentions  of  testators,  such 
designation  of  a  substitute,  where  not  ex- 

f>rea8ly  made,  has  been  in  a  manner  implied 
rom  trifling  circumstances,  «.<?.,  in  OitUngs 
v.  M*J)ermott  (2  My.  &  K.  69),  Lord 
Brougham,  C,  in  the  case  of  a  gift  to  the 
children  of  A.,  or  to  their  heirs,  held  that 
the  representatives  of  predeceasing  children 
were  entitled  by  way  of  substitution  for 
their  parentt*,  the  word  heirs,  although 
ordinarily  a  word  of  limitation,  and  not  of 
purchase,  being  in  that  particular  decision, 
and  by  reason  chiefly  of  the  two  words  or 
to  which  are  italicised,  construed  as  a  word 
of  purchase  and  not  of  limitation.  Again, 
if  the  testator  makes  a  gift  to  two  or  more 
persons  jointly,  there  is,  of  course,  no  lapse 
if  one  or  more  of  the  joint  tenants  survive,  as 
the  survivors  will  take  by  survivorship!;  and 
similarly,  if  the  testator  makes  a  gift  to  two 
or  more  persons  in  common,  and  limits  over 
to  the  survivor  or  survivors  the  share  of 
any  predeceasing  tenant,  there  is,  of  course, 
again  no  lapse  u  one  or  more  of  tiie  tenants 
in  common  survive,  as  the  survivor  will  take 
under  the  limitation  over.  But  it  is  the 
rule  of  law  in  this  latter  case  that  there  is  no 
survivorship  upon  survivorship;  and  there- 
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fore,  unless  the  limitation  over  is  made  (as 
it  commonly  is  made)  to  extend  ^*a8  well 
to  the  accruing  as  to  the  original  shares," 
there  will  be  a  lapse  as  to  any  accrued 
share  of  a  predeceasing  legatee  or  devisee 
{Pain  V.  Benton,  3  Atk.  80).  Again,  if  a 
devise  or  bequest  is  made  to  persons  of  a 
class  in  common  tenancy,  and  the  class  is 
to.be,  t.c.,  can  only  be,  ascertained  at  the 
date  of  tlie  testators  death,  the  members  of 
the  class  who  are  surviving  at  Uiat  date 
will  take  the  whole  nroong  them,  notwith- 
standing that  other  persons  who  but  for 
their  prior  death  would  have  formed  mem- 
bers of  the  class  may  have  predeceased  the 
testator  (  Viner  v.  Francis,  2  Biol  C.  C.  658). 
As  to  whether  lapse  shall  take  place  or  not, 
the  oases  of  Willing  v.  Baine  (3  P.  Wms. 
113),  and  HumbersUms  v.  Stanton,  (1  Y.  &  B. 
385)  should  be  contrasted.  Where  a  devise 
or  bequest  is  made  to  one  person  in  trust 
for  another,  the  legal  estate  will  lapse  in 
case  the  devisee  or  legatee  in  trust,  t.0., 
the  trustee,  should  predecease  the  testator, 
but  the  beneficial  interest,  or  interest  of 
the  cestui  que  trust,  will  not  therefore  also 
lapse  (EUioit  v.  Davenport,  2  Yem.  520) ; 
and  conversely,  in  the  case  of  a  like  devise 
or  bequest,  the  beneficial  estate  will  lapse, 
and  the  legal  estate  will  not  lapse,  in  case 
the  cestui  que  trust  predecease  the  testator 
and  the  trustee  survives  him  (Doe  d. 
SheOey  v.  Edlin,  4  Ad.  &  E.  582).  It  has 
even  been  held  (Oke  v.  Heath,  1  Yes.  135), 
that  an  annuity  bequeathed  to  C.  and 
charged  on  a  bequest  to  B.  did  not  lapse 
by  reason  merely  that  B.  predeceased  the 
testator,  whereby  the  bequest  to  him  lapsed. 
Some  provisions  have  been  made  by  the 
Stat  7  Will.  4  &  1  Yict  c.  26.  against  lapse 
in  certain  cases,  that  is  to  say : — 

(1.)  By  s.  25  of  that  Act  devises  and 
bequests  which  would  otherwise  lapse  are 
given  to  the  residuary  devisee  or  legatee 
(if  there  is  one) ; 

(2.)  By  p.  32  of  the  same  Act  the  devise 
of  an  estate  tail  to  any  one  (whether  child 
or  stranger)  does  not  lapse  bv  reason 
merely  of  the  devisee  in  tail  precieceasing 
the  testator,  but  takes  effect  in  him  if  there 
is  any  person  who  is  his  heir  in  tail  at  the 
testators  death ;  and 

(3.)  By  s.  33  devises  or  bequests  made 
to  a  child  or  children  of  the  testator  who 
predecease  the  testator,  but  leave  issue  sur- 
viving the  tebtator,  do  not  lapse,  but  take 
effect  in  the  predeceasing  child  or  children, 
and  devolve  in  case  of  the  intestacr  of 
the  latter  upon  their  heirs  or  next  of  Icin  ; 
and  in  case  they  have  made  a  will,  then 
according  to  the  disposition  or  dispositions 
thereof  contained  in  that  will  (Winter  ▼. 
Winter,  5  Hare,  306 ;  Johnson  v.  Johnson, 
8  Hare,  157).    It  has  been  held,  however, 
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that  the  33rd  section  of  the  Act  does  not 
apply  to  gifU  under  a  limited,  {.e,,  tpecial, 
power  of  appointment,  where  there  is  a 
gift  oyer  in  default  of  appointment  iOrif- 
fith$  v.  Oale,  12  Sim.  327);  but  it  does 
apply  to  a  genend  power  of  appointment, 
eveh  although  there  is  a  g^ft  over  in  de- 
fault of  appointment  (^Eodea  v.  Cheyne, 
2  K.  &  J.  676). 

LABCEHY.  Larceny  is  the  felonious 
taking  and  carrying  away  of  the  personal 
goods  of  any  one  from  his  possession  with 
intent  to  oonvert  them  to  the  use  of  the 
offender  without  the  consent  of  the  true 
owner.  Larceny  was  formerly  divided  into 
grand  and  petty  larceny ;  grand  larceny  in- 
cluding the  stealing  of  goods  above  the 
value  of  12<2. ;  petty  larceny  was  when  the 
value  was  I2d.  or  under.  This  distinction 
was  abolished  by  stat.  7  &  8  Geo.  4,  c.  29, 
and  now  all  larcenies  are  subject  to  the 
same  incidents  as  grand  larceny.  Larceny 
is  sometimes  distinguitshed  into  simple  and 
compound;  simple  larceny  being  larceny 
of  goods  only,  compound  larceny  being  lar- 
ceny from  the  person  or  habitation  of  the 
owner  (1  Hale,  510).  The  law  regarding 
this  offence  is  now  consolidated  by  the 
stat.  24  &  25  Vict.  c.  96,  wliich  renders 
also  many  things  (both  animate  and  inani- 
mate) tlie  subjects  of  larceny  which  for 
various  reasons  were  not  so  by  the  Common 
Law.  And  under  tlie  stat.  18  &  19  Vict. 
c.  126,  the  offence  of  larceny  may  (with  the 
consent  of  the  accused)  be  summarily  tried 
before  justices. 

LATEHT  AHBI0T7ITT.  This  is  an 
ambiguity  which  arises  not  upon  the  words 
of  the  will,  deed,  or  other  instrument,  as 
looked  at  in  themselves,  but  upon  those 
words  when  applied  to  the  object  or  to  the 
subject  which  they  describe.  The  term  is 
opposed  to  the  phrase  Patent  Ambiguity. 
The  rule  of  law  is,  that  extrinsic  or  parol 
evidence  is  admissible  in  all  cases  to  remove 
a  latent  ambiguity,  but  in  no  case  to  remove 
a  patent  one. 

See  titles  Extbinsio  Evidence  ;  Pa- 
tent Ambiguitt. 

LATHE,  LATH,  or  LETH.  Was  a  por- 
tion of  a  county  containing  three  or  more 
handreds  or  wapentakes  (Les  Termes  de  la 
Ley)' 

LATIEI  JUHIAHI.  In  Roman  law, 
were  a  class  of  freedmen  (Itbertint)  inter- 
mediate between  the  two  other  classes  of 
freedmen  called  respectivelv  Gives  Romani 
and  Dediiiciu  Slaves  under  thirty  years 
of  age  at  the  date  of  their  manumission,  or 
manumitted  otherwise  than  by  vindieta^ 
eensuSf  or  testamenlumf  or  not  the  quiritary 
property  of  their  manumlssors  at  the  time 
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of  manumission,  were  called  Latini,  By 
reason  of  one  or  other  of  theee  three  defects, 
they  remained  slaves  by  strict  law  even 
after  their  manumission,  but  were  protected 
in  their  liberties  finit  by  equity,  and  even- 
tually by  the  Lex  Junia  Norhana  a.d.  19, 
from  which  law  they  took  the  name  of 
Juniani  in  addition  to  that  of  Latini. 

LATITAT,  WBIT  OF.  A  writ,  which 
before  the  Uniformity  of  Prooeas  Act,  was 
used  for  commencing  personal  actions  in 
the  King's  Bench  against  a  defendant 
seeking  to  evade  the  service  of  the  writ. 
It  recited  the  bill  of  Middlesex,  and  the 
proceedings  tliereon,  and  that  the  defen- 
dant ^*latit€d  et  discurrit^'  lurks  and 
wanders  about,  and  therefore  commanded 
the  sheriff  to  take  him,  and  have  his  body 
in  Court  on  the  day  of  the  return. 

See  titles  Service  ;  Substituted  Seb- 

VIOB. 

LAUBEXinil.  In  Roman  Law,  was 
a  fine  payable  to  the  d'rminus  upon  any 
alienation  of  his  emphyteuaid  by  the  eiu- 
phyteuta  to  a  purchaser,  such  purchaser 
not  being  the  dominus  himself.  It  is  very 
similar  to  the  fine  paid  by  a  copyholder  to 
his  lord  upon  an  alienation  of  the  copyhold 
teneuient 

LAW.  This  word  has  various  signi- 
fications. (1.)  In  the  most  enlarged  sense 
in  which  the  word  can  be  used,  it  applies 
not  only  to  those  rules,  or  systems  of  rules, 
which  different  governments  lay  down  for 
the  internal  regulation  of  their  respective 
communities,  but  also  to  those  fixed  and 
invariable  principles  in  conformity  with 
which  nature  carries  on  her  operations. 
(2.)  When,  however,  we  wish  to  restrict 
the  sense,  or  to  limit  the  application  of 
the  word,  we  use  it  ordinarily  in  conjunc- 
tion with  some  other  phrase;  thus,  when 
we  apply  it  to  the  principles  of  morality, 
we  call  it  not  unfrequently  the  law  of 
morals  or  of  morality ;  and  when  the  same 
principles  are  applied  to  the  regulation 
of  the  conduct  of  nations  in  their  inter- 
course with  each  other,  it  is  then  termed 
the  Law  of  Nations  or  International  Law. 
(3.)  The  word  "  Law,"  however,  in  a  still 
more  limited  sense,  signifies  that  body,  or 
system,  of  rules,  which  the  government  of 
a  country  has  established  for  its  internal 
regulation,  and  for  ascertaining  and  defin- 
ing the  rights  and  duties  of  the  governed, 
and  it  is  then  commonly  called  Municipal, 
if  e..  Civil  Law,  and,  in  popular  language, 
**  the  law  of  the  land." 

The  various  significations  in  which  the 
term  **  Law "  has  been  used  in  jurispru- 
dence, are  thus  given  by  Locke  and  Austin : 
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I.  liooko's  divisioiiB  of  Laws, — 

(1.)  DiyiDe  Law, — being  the  Law  of 
God  natural  and  royealed  ; 

(2.)  Civil  Law — being  the  Municipal 
Law;  and 

(3.)  Law  of  Reputation,  being  the 
Law  of  Morality. 

II.  Austin's  divisions  of  f  iaws, — 

(1.)  Divine  Law, — ^being  the  revealed 
Lew  of  God ; 

(2.)  Positive  Human  Law,  being  Mu- 
nicipal Law ; 

(3.)  Positive  Morality,  being  the  Law 
of  Morality;  and 

(4.)  Laws  metapliorically  (t.0.  abu- 
sively) BO  called,  being  the 
laws  of  animate  and  inanimate 
nature,  which  (in  Austin's 
opinion)  are  not  laws  at  all; 
but  therein  he  differs  from  all 
English  juribts  of  eminence. 

LAW  AHD  EQUITT.  The  distinction 
between  Law  and  Equity  is  one  which  has 
cxiiitc'd  in  many  systems  of  jurisprudence, 
notably  in  the  Koman  and  in  the  English 
systems;  and  the  distinction  invariably 
comes  to  be  abolished  (more  or  less)  in 
course  of  time,  the  principles  of  Equity 
coming  to  prevail  over  without  destroying 
the  principlps  of  Law,  until  by  positive 
legislation  there  is  effected  a  complete 
fusion  between  the  two  sets  of  principles, 
Justinian  effected  this  fusion  for  Roman 
Law;  and  Queen  Victoria  by  her  two 
Lords  Chancellors  (8elbome  and  Cairns) 
has  effected  it  for  English  Law. 

LAW  AND  FACT.  In  litigation,  itjb 
customary  to  find  the  conjunction  of  law 
and  fact ;  but  occasionally  there  is  no  di»- 
pute  about  tlie  facts,  the  question  being 
entirely  one  of  law ;  and  agun  there  is  fre- 

3ueut1y  no  dispute  about  the  law,  but  a 
ispute  purely  about  the  facts.  Matters  of 
law  are  for  the  judge,  and  matters  of  fact 
are  for  the  jury ;  mixed  matters  of  law  and 
fact  are  for  the  jury,  but  properly  dealt 
with  they  would  oe  distinguished. 

LAW,  EQUITT  FOLLOWS:  See  titie 
Equity  follows  tbx  Law. 

LAW  OF  CITATIOn.  In  Roman  Law, 
was  an  Act  of  Valentinian  passed  426  a.d. 
providing  that  the  writings  of  only  five 
jurists,  VIZ.  Papinian,  Paul,  Ghiius,  IJlpian, 
and  Modestinus,  should  be  auoted  as  autho- 
rities. The  majority  was  binding  on  the 
judge;  if  they  were  equally  divided,  the 
opinion  of  Papinian  was  to  prevail,  and  in 
such  a  case  if  Papinian  was  silent  upon  the 
mattei)  then  the  judge  was  free  to  follow 
his  own  view  of  the  matter. 

LAW  OF  EVIDSHCS:   See  Utle  Evi- 

DEKCB. 


LAW  OF  XABaUS :  See  tiUe  Mabqub 
AHD  Rkpbisal,  Letters  op. 

LAW,  XABTIAL :  See  title  Maithal 
Law. 

LAW  XEBCHAnT.  One  of  the  branches 
of  the  unwritten  or  Common  Law,  consist- 
ing of  a  particular  system  of  customs  used 
onl^  among  one  set  of  the  king's  subjects, 
which,  however  different  from  the  general 
rules  of  the  Common  Law,  is  vet  eiif^rafted 
into  it,  and  made  a  part  of  it,  being  allowed 
for  the  benefit  of  trade  to  be  of  the  utmost 
validity  in  all  commercial  transactions, 
upon  the  maxim  ^^cuUihei  in  euS  arte 
credendum  eel,**  This  law  of  merchants 
comprehends  the  laws  relating  to  bills  of 
exchange,  mercantile  contracts,  sale,  pur- 
chase nnd  barter  of  goods,  freight,  insur- 
ance, &c. 

LAWOFHATIOKB.  TheLawofNaUons 
consists  of  a  system  of  rules  or  principles 
deduced  from  the  law  of  nature,  intended 
for  the  regulation  of  the  mutual  intercourse 
of  nations.  The  law  is  founded  on  the 
principle,  that  the  different  nations  ought 
to  do  to  each  other  in  time  of  peace  as 
much  good,  and  in  time  of  war  as  littlo 
larm,  as  may  be  possible  without  injuring 
their  own  proper  interests ;  and  it  compre- 
hends the  pnnolples  of  national  indepen- 
dence, the  interoourse  of  nations  in  ptace, 
the  privileges  of  ambessadurs,  consuls, 
and  inferior  ministers;  the  commerce  of 
the  subjects  of  each  state  with  those  of 
the  others  in  times  of  war  and  of  peace, 
or  of  neutrality ;  the  grounds  of  just  war, 
and  the  mode  of  conducting  it;  the  mutual 
duties  of  belligerent  and  neutral  powers ; 
the  limits  of  lawful  hostility ;  the  rights  (if 
conquest;  the  faith  to  be  observed  in 
warfare ;  the  force  and  effect  of  armistices, 
of  safe  conducts  and  passports ;  the  nature 
and  obligation  of  alliances ;  the  means  of 
negotiation,  and  the  authority  and  inter- 
pretation of  treaties. 

See  title  Intebnatiomal  Law. 

LAW  OF  KATUBX  :  See  title  Law. 

LAW  PBEYAIL8:  See  title  Equities 
Equal,  Law  Pbevaua 

LAW  OF  TBEA80K :  See  title  Tkeabon. 

LAW-WOBTET.  Being  entitled  to,  or 
having  the  benefit  and  protection  of  the 
law. 

LAT-DAT8.  Otherwise  called  '*  runniDg- 
days  **  are  the  days  allowed  for  loading  and 
unloading  vessel^  without  any  payment  na 
for  demurrage.  The  contract  of  affreight- 
ment should  fix  the  number  of  such  days ; 
and  if  it  is  silent,  the  law  fixes  them  at 
what  is  reasonable. 

See  title  DEMrBBAOi. 
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LATIHO  THB  YSOTB.    Signifled  stat- 
ing in  the  margin  of  a  dfdaration  the 
county  in  wliich  the  plaintiff  proposed  that 
the  trial  of  tlie  action  tthould  take  place. 
See  title  Ybsvb. 

IA7,  TO.  8i$niifle8  to  allege,  to  state, 
Arc.,  e.g, :  **  No  inconvenience  can  arise  to 
the  defendant  from  either  mode  of  laying 
the  assault "  (Per  Curiam,  2  Bos.  &  Pul. 
427 ;  6  Mod.  38). 

See  title  Laying  thb  \ks\:e. 

LBACE  ▼.  XOHST.    A  decision  in  1765, 
bearing  npNim  the  law  of  general  warrants, 
and  declaring  their  illeguJ  ity. 
See  title  Seabob- Warrants. 

LEADHfG  A  USE.  When  lands  were 
conveyed  hy  fine  or  recovery,  the  legal 
seisin  and  et>tate  became  thereby  vested  in 
the  cognizee  or  demandant.  But  if  the 
owner  of  the  estate  declu^  his  intention 
that  such  flue  or  recovery  siiould  enure 
or  operate  to  the  use  of  a  third  person, 
a  use  immediately  arose  to  such    third 

Serson  out  of  the  seisin  of  the  cognizee  or 
emandant,  and  the  Statnte  of  Uses  trans- 
ferred the  actual  potsession  to  sncli  use« 
without  any  entry  on  the  part  of  such  third 
person.  The  deed  by  which  the  owner  of 
the  estate  so  declared  his  intention  with 
regard  to  the  lands  thus  conveyed  was 
termed  either  a  deed  to  lead  the  uses,  or  a 
deed  to  declare  the  uses;  when  executed 
prior  to  levying  the  fine,  or  suffering 
the  recovery,  it  bore  the  former  appella- 
tion ;  when  executed  8ub$equenVy  thereto, 
it  bore  the  latter  (1  Cm.  Dig.  896). 

See  also  title  Gonvetamces,  sub-title 

DKED6  LbaDINQ  OR  DkCLARINO  UbBS. 

LXADIKO  CASE.  Amongst  the  various 
cases  that  are  argued  and  determined  in 
the  Courts,  some,  from  their  important  cha- 
racter, have  cJemanded  more  than  usual 
attention  from  the  judges,  and  from  this 
circumstance  are  ftequently  looked  upon 
as  having  settled  or  determined  the  luw 
upon  all  points  involved  in  such  cases,  and 
from  the  importance  they  thus  acquire  are 
familiarly  termed  **  leading  eases."  Such, 
for  instance,  are  those  cases  so  well  known 
to  the  profession  under  the  title  of  ^'  Smith's 
Leading  Cases;"  and  similar  collections 
have  been  madie  of  the  leading  cases  in 
Conveyancing  Law  (Tudor's),  and  in 
Equity  Law  (White  &  Tudor's),  and  in 
Mercantile  Law  (Tudor's);  and  of  these 
voluminous  collections  Mr.  Indermaur  has 
made  several  very  handy  epitomes  for  the 
use  and  convenience  of  students ;  and  there 
is  also  the  collection  of  leading  cases  for 
students  by  Mr.  Uaynes. 

LEABIKO  QtTESTIOK.  A  question  put 
or  framed  in  such  a  form  as  to  suggest  the 
answer  sought  to  be  obtained  by  the  person 


interrogating.  A  counsel  is  said  to  put  a 
leading  question  to  a  witness,  when,  instead 
of  putting  a  simple  interrogation,  he  states 
a  proposition  as  though  he  believed  it  to  be 
true,  with  a  view  of  leading  the  witness 
into  the  admission  of  it  Such  queotions 
may  be  asked  upon  cross-examination,  but 
not  upon  examination  in  chief.  They  may 
aldo  he  asked  with  a  view  to  discrediting 
one's  own  witness  where  he  unexpectedly 
proves  adverse. 

See  title  Examikatidn  of  Witnesses. 

LEASE.  A  lease  is  a  conveyance  of 
lands  or  tenements  to  a  person  for  life,  for 
a  term  of  years  or  at  will,  in  consideration 
usually  of  a  return  of  rent  or  some  other 
recompense.  The  person  who  so  conveys 
such  lands  or  tenements  is  termed  the 
lessor ;  and  the  person  to  whom  they  are 
conveyed  the  lessee ;  and  when  a  lessor  so 
conveys  lands  or  tenements  to  a  lessee, 
he  is  said  to  lease,  demise,  or  let  them. 
(4  Cruise,  58.)  The  lessor  may  grant  the 
lease  either  by  virtue  of  his  cbtate,  or  bv 
virtue  of  a  power  of  leasing,  and  which 
power  of  leasing  may  be  vested  in  him 
either  by  the  deed  of  settlement  or  will,  or 
by  some  enabling  statute.  For  example,  a 
tenant  for  life  is  given  a  large  ministerial 
power  of  leasing  (see  titles  Ministerial 
Powers;  Settled  Estates  Act).  And 
other  tenants  for  limited  interests  enjoy  the 
like  powers.  The  Crown  also  has  a  limited 
power  of  leasing  Crown  lands. 

See  titles  Crowk  Leases;    Assign- 
ment; CONVETANOES;  FoBFEITUKE; 

FRAms,  Statute  of;  Landlord 
AND  Tenant  ;  Tenancies  ;  U^dsr- 
lkabe;  &o^&o. 

LEASE  AVB  RELEASE.  A  species  of 
conveyance  commonly  in  use  for  conveying 
the  fee  simple  or  absolute  property  in 
lands  or  tenements  from  one  person  to 
another.  In  the  reigns  of  Henry  YI.  and 
Edward  IV.  it  was  not  unusual  to  transfer 
freehold  estates  in  the  following  manner; 
A  deed  of  lease  was  made  to  the  intended 

Eurchaser  for  three  or  four  years ;  and  after 
e  had  entered  into  possession,  a  deed 
of  release  of  the  inheritance  was  executed 
to  him,  which  operated  by  enlarging  his 
estate  into  a  fee  simple.  When  it  was 
found  tliat  the  Statute  of  Uses  transferred 
the  actual  possession  without  entry,  the 
idea  of  a  lease  and  release  was  adopted. 
Tliis  kind  of  conveyance  was  thus  con- 
trived:— ^A  lease,  or  rather  bargain  and 
sale,  upon  some  pecuniary  consideration  fur 
oue  year  was  made  by  the  tenant  of  the 
freehold  to  the  lessee  or  bargainee,  i.e.,  to 
the  person  to  whom  the  lands  were  to  be 
conveyed ;  now  this  made  the  vendor  stand 
seised  to  the  use  of  the  lessee  or  bargainee. 
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and  vested  in  the  latter  the  nse  of  the  term 
for  a  year,  to  which  the  Statute  of  Uses 
immediately  transferred  the  possession. 
Thus  the  bargainee,  by  being  in  possession, 
became  immediately  capable  of  accepting  a 
release  of  the  freehold  and  reversion  (which 
must  be  made  to  a  tenant  in  possession), 
and  accordingly  a  release  was  made  to  him, 
dated  the  day  next  after  the  day  of  the 
date  of  the  lease  for  a  year,  which  at  once 
transferred  to  him  the  freehold. 

See  title  Convetances,  sub-title  Lease 

AND  BSLBASE. 

LEASEHOLDS.  Are  personal  estate  and 
not  real  estate,  this  character  having 
attached  to  tliem  in  early  times  when  the 
tenant  or  lonseholdor  was  merely  a  bailiff 
for  his  landlord.  But  under  modem  and 
some  ancient  statutes  they  are  assimilated 
in  many  important  respects  to  real  estate, 
e.g.  :— 
(1.)  They  are    lands  within  the  New 

Wills  Act  (1  Vict,  c  26) ; 
(2.)  Tliey  are  chargeable  with  succes- 
sion duty  like  land  (16  &  17  Vict, 
c.  51)  ; 
(3.)  They  are  hereditaments  within  the 
moaning  of  the  7th  sect,  of  the 
Statute  of  Frauds; 
(4.)  They  are  hereditaments  within  the 

meaning  of  the  27  Eliz.  o.  4 ; 
(5.)  They  are  hereditaments  within 
Locke  King's  Amendment  Act, 
1877;  and 
(6.)  They  may  be  registered  as  regards 
tiUe  under  the  Land  Transfer 
Act,  1875. 

LEATS.  The  leave  of  the  Oourt  is 
often  zeouired  for  the  doing  of  some  legal 
act ;  and  when  such  leave  is  necessary,  it 
18  usually  obtained  upon  motion  (by 
counsel)  in  Court,  but  it  may  also  (at  least 
occasionally)  be  obtained  upon  summons  at 
chambers.  Under  the  Judicature  Acts, 
1873-75,  leave  is  required  in  the  following 
oases: — 
(1.)  To    issue    writ  of   summons    for 

service  out  of  the   jurisdiction 

(Order  n.,  4) ; 
(2.)  To  make  substituted  service  of  writ 

of  summons,  or  to  give  notice  in 

lieu  of  service  thereof  (Orders  ix., 

(8.)  To  serve  writ  of  summons  out  of  the 
jurisdiction  (Order  xi.) ; 

(4).  To  amend  writ  of  summons  (Orders 
m.,  xxvn.) ; 

(5.)  To  appear  (in  the  case  of  landlords) 
where  action  is  against  tenant 
for  recovery  of  land  (Order  xn., 
18, 19,  20) ; 

(6.)  To  appear  to  an  action  under  DiUs 
of  Exchange  Act,  1855 ; 
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(7.)  To  issue  third-party  notice,  where  a 
remedy  over  is  claimed  and  gene- 
rally (Order  xvi.) ; 
(8.)  To  jom  with  an  action  for  the  re- 
covery of  land  any  other  cause  of 
action  (Order  xvii.,  2) ; 
(9.)  To  join  with  claims  by  trustee  in 
bankruptcy  claims  by  him  per- 
sonally (Order  xvn.,  8) ; 

(10.)  To  defend  an  action  when  writ  is 
specially  indorsed  (Order  xvl,  1, 
May  1877) ; 

(11.)  To  plead  and  demur  together  to  the 
whole  of  a  previous  pleading 
(Order  xxviii.,  5) ; 

(12.)  To  plead,  after  demurrer  is  disposed 
of  (Order  xxvm.,  12) ; 

(13.)  To  plead  a  further  defence  or 
further  reply  (Order  xx,  1,  2) ; 

(14.)  To  discontinue  entire  action  at  cer- 
tain stages  of  it  (Order  xxm.,  1) ; 

(15.)  To  wiUidniw  entire  defence  or 
counter-claim  (Order  xxin.,  1) ; 

(16.)  To  amend  the  pleadings  in  certain 
cases  and  at  certiiin  stepi  of  the 
action  (Order  xxvii.,  1); 

(17.)  To  set  down  a  special  case,  whore 
married  women,  infanta,  or  lunatics 
are  concerned  (Order  xxxiv.,  3, 
4,5); 

(18.)  To  countermand  notice  of  trial 
(Order  xxxvi.,  13) ; 

(19.)  To  iasne  execution  in  certain  oases 
(Order  XLii.); 

(20.)  To  issue  a  writ  of  attachment  in  all 
oases  (Order  xliv.,  2) ; 

(21.)  To  renew  writ  of  exoculion  (Order 
XLU.,  16); 

(22.)  To  appeal  in  certain  cases ; 

(23.)  To  amend  notice  of  appeal  (Order 
Lvni.,  8);  and 

(24.)  To  adduce  fturther  evidenoe  in  cer- 
tain oases  upon  appeals  (Order 
Lvm^S). 
See  title  Obdbb. 

LEET:  See  titles  Goubt-Leet;  Shk- 
biff's  Toubn. 

LEGACIES.  These  are  bequests  (•.«.. 
gifts  by  will)  of  personal  property ;  Ihey 
are  of  three  kinds,  namely : — 

(1.)  Oeneral,  called  also  pecuniary,  lep- 
cies,  being  a  gift  of  money  or  other  fungible 
substance  in  quantity ; 

(2.)  Speeifio  legacies,  being  a  gift  of  ear- 
marked money,  or  of  other  ear-marked 
fungible  substance,  in  mass,  or  of  any  non- 
fhngible  substance  by  description  ; 

(3.)  Demonstrative  legacies,  being  a 
gift  of  money  or  other  fungible  substance 
in  quantity,  expressed  to  be  made  payable 
out  of  a  specified  sum  of  money  or  other 
specified  fungible  substance;  but  such 
legacies  become,  upon  any  destruction  of 
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iho  specified  source  of  payment,  merely 
general  legacies. 

The  following  are  examples  of  these 
three  kinds  of  legacies,  namely : — 

(I.)  General  legacies:  £500  in  cash 
(JlichardB  v.  Ri6Kard8,  9  Price.  226);  £50 
annuity  payable  out  of,  or  chanred  upon, 
the  personal  estate  (Alton  v.  MedUcoii,  2 
Ves.  417) ;  £20  to  bu?  a  ring  (Apreece  v. 
Apreeee,  1  V.  &  B.  864) ;  my  stock  (Good- 
lad  V.  Burnett,  1  K.  &  J.  941) ;  and,  ordin- 
arily, residuary  gifts. 

(2.)  Specific  legacies :  sum  of  money  in 
such  a  bag  (Lawton  v.  StitcK  1  Atk.  508) ; 
sum  of  money  in  the  handy  of  A.  (Hinton 
V.  Pinke,  1  P.  Wms.  540);  A.'s  debt 
(Fryer  v.  Morris,  9  Ves.  300);  A/s  bond 
(Davies  v.  Morgan,  1  Ben  v.  405) ;  my  East 
India  Bondu  (Sleech  v.  Thoringtonj  2  Ves. 
562) ;  g^ft  of  one  specified  part  of  debt  to 
A.,  and  of  rpsiduo  thereof  to  B.  (Ford  v. 
Fleming,  2  P.  Wms.  469) ;  gift  of  debt  to  A. 
for  life,  remainder  to  B.  (AMurTter  v. 
Maeguire,  2  Bro.  G.  C.  108) ;  gift  of  a  lease 
of  lands  (Long  v.  Short,  1  P.  Wms.  403); 
and  occasionally  residuary  gifts.  (Page  v. 
LeapingweU,  18  Ves.  463). 

(3.)  l)emonstratiye  legacies :  £1000  out 
of  my  Beduced  Stock  (Kirby  v.  Potter, 
4  Ves.  748);  £12,000  out  of  my  funded 
property  (Lambert  y,  Lambert,  1 1  Ves.  607) ; 
£500  annuity  or  legacy  payable  out  of,  or 
charged  on,  lands  (Savile  v.  Blaeket,  1  P. 
Wms.  778). 

These  distinctions  between  legacies  lead, 
to  the  following  consequences : — 

T.  With  reference  to  the  Ademption  of 
legacies: 

(1).  General  legacies  are  not,  as  a 
general  rule,  liable  to  ademption;  so  that 
although  locally  described,  the  alteration 
of  looulity  by  removal  does  not  adeem  the 
legacy  (NorrU  v.  Norria,  2  Coll.  719) ;  but 
a  general  legacy  to  a  child  would  bo 
adeemed,  t  e.  satisfied  in  whole, or  pro  tanto, 
by  a  subsequent  portion  given  to  that  child 
(see  title  Satisfaotion  in  Equity). 

(2.)  Specific  legacies  are  invariably  lia- 
ble to  ademption,  e.g.,  by  the  specific  thing 
ceasing  to  belong  to  the  testator  and  not 
becoming  his  a«;ain  at  or  before  his  death 
(Stanley  v.  Potter,  2  0»x,  182),  and  with- 
out reference  to  the  animus  oflimeiidi  of  the 
testator  (Ashburner  v.  Macguire,  2  Bm. 
C.  C.  108);  or  even,  in  case  of  the  specific 
thing  being  {specific  by  local  description 
merely,  by  the  alteration  of  that  description 
through  the  removal  of  the  goods  in  the 
testator's  lifetime  (Green  v.  Symonds,  1 
Bro.  C.  C.  127,  n. ;  Heeeltine  v.  UeseUine, 
3  Mad.  276),  unless  the  local  description  is 
again  in  existence  at  the  testator's  death 
Land  v.  Devaynes,  4  Bro.  C.  0.  537) ;  or 
unless  the  original  removal  was  due  to  fire 
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or  other  inevitable  cause  (Chapman  v. 
HaH,  1  Ves.  271),  »r  to  fraud  (Shaftesbury 
V.  Shafleebury,  2  Vem.  747);  or  by  the 
destruction  of  the  specific  thing,  although 
it  is  insured  and  the  insurance  is  recovered 
after  the  testator's  death,  and  although  the 
destruction  occurred  contemporaneously 
with  his  death  (Durrani  v.  Frimd,  5  De  G. 
ft  6m.  843) ;  or  in  the  case  of  a  debt,  by 
the  discbarge  of  the  debt  in  the  testator^ 
lifetime  (Rider  v.  Waaer,  2  P.  Wms.  829); 
(Barker  v.  Baynor,  5  Madd.  208),  although 
the  debt  should  have  been  a  mortgage 
debt,  and  part  of  it  is  outstanding  at  the 
testator^s  death  on  a  new  security  (Gardner 
V.  Hatton,  6  Sim.  93) ;  but,  in  general,  the 
partial  receipt  of  a  debt  is  only  an  ademp- 
tion pro  tanto  (Jones  v.  SoulhaU,  32  Beav. 
31);  and  a  destruction  by  Act  of  Parlia- 
ment of  stock  of  one  kind  followed  by  a 
substitution  for  it  of  stock  of  another  kind 
is  no  ademption  (Partridge  v.  Partridge, 
Gas.  t.  Talb.  226 ;  Oalces  v.  Oakes,  9  Hare, 
666);  as  neither  is  the  unauthorized  al- 
though provident  alteration  during  lunacy 
of  a  specific  thing  bequeathed  by  the  lu- 
natic when  sane  (TayZoT  v.  Taylor,  10  Hare, 
475).  A  specific  legacy  is  also  adeemed 
by  an  assignment  of  the  specific  thing,  6.gf., 
leaseholds  (Coutper  v.  Maintdl,  22  Beav. 
223) ;  but  not  by  a  pawn  or  pledge  thereof 
(Knight  v.  Davis,  3  My.  &  K.  361)^  and  the 
executors  must  redeem  same  at  the  cost  of 
the  general  estate,  although  the  executors 
need  not  in  the  case  of  a  bequest  of  fully 
paid-up  shares,  or  of  other  like  choses  al- 
ready perfected  in  the  testator's  lifetime, 
pay  the  calls  which  are  made  thereon  sub- 
sequently to  the  testator's  death  {Armstrong 
V.  Bamet,  20  Beav.  424). 

(3.)  Demonstrative  legacies,  like  general 
legiicies,  are  not  liable  to  ademption,  the 
fund  specified  as  that  out  of  which  they  are 
to  be  paid  being  the  primary  fund  only,  and 
the  general  personal  estate  being  liable  in 
subHdium  (Savile  v.  Blaeket^  1  P.  Wms. 
777) ;  but  such  a  legacy  would  be  adeemed 
if  the  specified  fund  were  declared  to  be 
the  only  fund  for  payment  (Chard  v.  Holder' 
ness,  22  Beav.  391) ;  and,  sembU,  it  would 
be  adeemed,  i.e.,  satisfied,  in  the  case  of  a 
child  by  a  subsequent  portion  to  that 
child.    (See  title  Satisfaotion  in  Equitt.) 

II.  With  reference  to  the  Abatement  of 
legacies : — 

(1.)  General  legacies  are  liable  to  abate 
as  between  themselves  in  case  the  general 
personal  estate,  and  other  the  property  (if 
any)  available  for  their  payment  is  insuffi- 
cient (after  poymcnta  thereout  which  are 
of  prior  right)  to  pav  them  all  in  full,  the 
payments  of  prior  right  being  debts,  specific 
legacies,  and  demonstrative  legacies  which 
have   remained   demonstrative.     A  resi- 
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duary  bequest,  if  general,  abates  with 
general  legacies  (Pdre  v.  Peire^  14  Beay. 
197) :  but  a  general  legacy  which  is  given 
for  value,  e.g.^  for  the  relinquishment  of 
dower  {Burridge  v.  Bradyl,  1  P,  Wms. 
126;  3  &  4  Will.  4,  c.  105,  s.  12).  or  for 
the  release  of  a  debt  actually  due  {Davits 
V.  Bush,  1  Younge,  341),  is  preferred  to  other 
general  legacies ;  and  bimilarly  any  legacy, 
although  general,  which  the  testator  ex- 
prefeses  a  clear  intention  should  bo  pre- 
ferred (Letoin  v.  Lewin,  2  Ves,  415). 

(2.)  Specific  legacies  are  liable  to  abate 
as  between  themselves,  and  pari  passu 
with  demonstrative  legacies  which  have  re- 
mained demonstrative,  but  are  preferred  to 
general  legacies. 

(8.)  Demonstrative  legacies  which  have 
remained  demonstrative  are  liable  to  abiite 
as  between  themselves,  and  pari  passu  with 
specific  legacies,  but  ore  preferred  to 
general  legacies  (Roberts  v.  Pocockf  4  Ves. 
150);  but  demonstrative  legacies  which 
have  become  general  are  not  so  preferred 
{MuUins  v.  Smith,  1  Dr.  &  8m.  210). 

III.  With  reference  to  the  Repetition  of 
legnoies, 

See  title  Satisfaction  in  Equitt. 

IV.  With  reference  to  the  Satisfaction  of 
legacies, 

See  title  8ATi8F4cmox  in  Equity. 

V.  With  reference  to  the  Marshalling  of 
legacies, 

See  title  Mabshallino  of  Assets. 

VI.  With  reference  to  legacies  being  ^n- 
nnities, 

Sne  title  Annuity. 

VIL  With  reference  to  the  Lapse  of 
legacies, 

See  title  Lapsr. 

VilL  With  reference  to  Interest  on 
legacies : — 

(A.)  General  legacies  carry  interest  from 
the  time  they  are  piiyable.    Therefore, 

(a.)  Where  the  testator  has  fixed  no  time 
of  payment,  they  are  not  payable  until  one 
year  after  his  decease,  and  therefore  only 
carry  interest  as  from  tliat  date  {ChUd  v. 
Elsworth,  2  De  G.  M.  &  G.  679),  unless 
tiioy  are  chnrged  on  land,  in  which  case 
they  are  payable,  and  therefore  carry  in- 
terest, OS  from  the  testator's  death  {Max^ 
toeU  V.  WettenhaU,  2  P.  Wms.  26);  and 
from  whichever  of  these  two  dates  they  are 
payable,  they  will  carry  interest,  although 
the  actual  payment  of  the  legacies  them- 
selves should  be  tiien  impracticable  (  Wood 
Y.  Fenoyre,  13  Ves.  338),  and  whether  the 
ajsets  are  productive  or  not  {Pearson  y. 
Pearson,  1  ».  &  L.  10)  ;  and 

(&.)  Where  the  testator  has  fixed  a  lime 
for  ptiymont ; 

{041,)  If  that  time  is  fixed  fur  the  oon- 
veniouuc  of  the  estate  merely,  they  will 
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be  payable,  and  will  therefore  carry  interest, 
as  from  the  testator's  death  or  as  from  one 
year  after  the  testator's  death,  according  as 
they  are  or  are  not  charged  on  land  (  Varley 
V.  Winn,  2  K.  &  J.  700) ;  but 

(&6.)  If  that  time  is  not  fixed  for  the  con- 
venience of  the  estate  merely,  then  it  must 
be  observed ;  and  if  it  exceed  the  year,  the 
interest  will  be  proportionately  delHyed 
{Heath  y.  Perry,  3  Atk.  101) ;  but  if  it  fall 
within  the  year,  the  interest  will  be  propor- 
tionately accelerated  {Lord  Londesborough 
v.  SomerviUe,  19  Beav.  295);  and 

(0.)  Whether  the  testator  has  fixed  a  time 
of  payment  or  not,  the  following  other 
legacies  are  payable,  and  therefore  also 
carry  interest,  as  from  the  testator's  death. 

(1.)  A  legacy  which  is  in  satisfaction  of 
a  debt,  whether  the  testator's  own  {Clark 
Y.  Sevodl,  8  Atk.  99)  or  another  man's 
{ShiH  v.  WetOiy,  16  Ves.  393). 

(2.)  A  legacy  by  a  parent  {Beck/ord  y. 
Tohin,  1  Ves.  3 1 0),  or  person  in  loco  parentis 
{Wilson  Y.  Maddison.  2  Y.  &  0.  C.  G.  372) 
to  a  legitimate  child  being  an  infant,  but 
not  to  a  legitimate  ohild  being  an  adult 
{Raven  v.  Waite,  1  Sw.  553X  nor  to  a  legi- 
timate child  although  an  infant,  being 
otherwise  provided  with  maintenance  {In 
re  Rouse's  Estate,  9  Hare,  649 ),  nor  to  an  ille- 
gitimate child  {Beck/ord  y.  Tobin,  1  Vee. 
310),  in  the  absence  of  an  express  direction 
as  to  maintenance  {Nevnnan  v.  Bateson^ 
8  Sw.  689). 

(3.)  A  legacy  which  is  settled  upon  seve- 
ral takers  in  succession  {A  ngerstein  v.  Martin , 
T.  &  B.  232;  Howe  v.  Dartmouth  {Earl% 
7  Ves.  137),  and  which  is  not  a  legacy  of 
consumable  articles  {Andrew  y.  Andrew, 
1  Goll.  690),  other  than  stock  in  trade 
{PhiUjM  Y.  Beal  32  Beav.  25),  or  other 
than  farming  stock  {Oripves  v.  Wright,  2 K. 
&  J.  847X  being  an  absolute  gift 

(B.)  Specific  legacies  carry  interest  from 
the  time  they  are  payable,  and  being  con- 
sidered as  severed  from  the  bulk  of  the 
estate  and  appropriated  for  the  benefit  of 
the  specific  legatee  as  from  the  death  of  the 
tehtafor,  they  carry  interest  as  from  the 
death  {Barrington  v.  Tristram,  6  Ves.  345) ; 
and  for  that  matter  it  makes  no  dififerenoe 
that  the  testator  has  directed  them  to  bo 
paid  within  twelve  calendar  months  after 
his  decease  {Bristow  y.  Bristow,  5  Beav. 
289),  or  has  otherwise  postponed  the  enjoy- 
ment of  the  principal  (2  Bop.  Leg.  1250, 
4th  ed.). 

(0  )  Demonstrative  legacies  which  haYo 
remained  demonstrative,  carry  interest, 
sentbtcj  from  tlie  te&tator's  death  in  like 
manner  as  specific  legacies ;  but  where  they 
are  payable  out  of  reversionary  property, 
they  carry  interest,  semble,  only  as  from  tho 
date  at  which  tho  reversion  falls  in  {Earle  y. 
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BdUngkam,  24  Beav.  448) ;  and  if  they 
have  ceased  to  be  demonstratiTe,  and  are 
become  general  legacies,  they  are  subject, 
tembUy  to  the  rules  above  stated  regarding 
the  payment  of  interest  on  general  leguoies 
(MulUm  V.  Smiih,  1  Dr.  ft  8m.  210). 

Where  interest  is  payable,  it  is  usually  at 
the  mte  of  4  per  cent  (Wood  r.  Bryant^ 
2  Atk.  523X  free  of  nil  deductions  on  ac- 
count of  cost  of  remitt  mce  or  otherwise 
iCockereU  t.  Barber,  16  Yes.  461).     And 

IX  With  reference  to  the  2>aiwmiw»- 
biiity  of  Icfraoies : — 

In  goneml,  a  legacy  which  is  vested  is. 
in  case  of  the  death  of  the  legatee  subse- 
quently to  the  vestin}?  and  previouidy  to 
tne  commencement  of  the  actual  enjoyment 
of  the  legacy,  tmnsmiuible  to  the  personal 
repreecntatiTes  of  the  legatee,  and  the 
Courts,  bi>th  of  Law  and  Equity,  favour  in 
all  cases  the  vesting  of  legacies.  Thus, 
even  at  Law,  all  legacies  are  considered  as 
vested  unless  where  there  is  a  condition 
precedent  to  the  vesting;  and  a  legacy 
once  vested  will  not  be  divested  by  any 
condition  snbsequent  either  at  Law  or  ifi 
Equity  unless  the  latter  condition  is 
exactly  fulfilled  (Harriaon  v.  Foretnan,  5 
YfK.  207 ;  Doe  d.  Blakidon  v.  Hadewood, 
10  G.  B.  544).  Also,  words  of  apparent 
contingency  are  construed  as  words  of 
futurity,  and  as  having  reference  to  the 
period  of  enjoyment  only  and  not  of  the 
vesting  (Mciddieon  v.  Chapman^  4  K.  &  J. 
709). — this  latter  principle  being  so  strong 
in  the  case  ns  well  of  permmal  as  of  rraZ 
estate,  that  a  bequest  or  devise  to  the  chil- 
dren of  A.  as  a  class  vests  in  the  existing 
children  of  A.  at  the  death  of  the  testator, 
although  A.  is  then  living,  and  opens  up 
to  admit  after-born  children  of  A.  (if  any) 
successively  as  they  are  bom  {MeLachlan  v. 
Taitt,  2  De  G.  F.  &  J.  449).  And  words 
of  apparent  conditionality  are  in  like  man* 
ner  construed  as  words  of  futurity,  having 
reference  to  tlie  enjoyment  only  and  not  to 
the  vesting  (Manfleld  v.  Dugard,  1  Eq.  Ga. 
Abr.  194 :  Boe  d.  Wheedon  v.  Lea,  8  T.  R. 
41 :  PearBoU  v.  Simpeony  15  Yes.  29);  and 
conditions  apparently  precedent  will,  if 
possible,  be  construed  as  conditions  subse- 
qnent,  so  as  rather  to  vest  the  estate  mean- 
while and  leave  4t  liable  to  be  divested 
afterwards,  than  prevent  it  from  vesting  at 
all  in  the  meantime  (^u?atYfs  v.  Hamnwnd* 
1  Bos.  A  Pul.  N.  R.  824,  n.) ;  but,  of  course, 
this  cannot  always  be  done  {Bull  v.  Prit- 
ehard,  5  Hare,  567);  and  where  the  post- 
ponement of  enjoyment  is  merely  for  the 
convenience  of  the  estate,  the  future  inte- 
rest will  be  held  a  vested  interest  (Bla- 
mire  v.  Qeldart,  16  Yes.  814) ;  and  although 
the  gift  is  residuaiy,  the  Courts  strongly 
incline  to  construing  it  as  vested,  ao  as  to 
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avoid  an  intestacy  (Booth  v.  Boolhj  4  Yes. 
399). 

All  the  foregoing  statement  applies 
equally  to  real  and  to  personal  estate ;  but 
the  Ccnnmon  Law,  from  the  favour  it  shews 
to  the  heir,  who  is  always  an  ascertained 
or  ascertainable  person,  holds  that  a  legacy 
payable  out  of  lands  (not  hevas^  also  a  doviso 
of  the  very  lands  themselves  or  part 
thereoO,  aUhough  it  he  vetted,  yet  einke 
for  the  benefit  of  the  inheritanee  <»  com  the 
legatee  die$  be/ore  the  period  of  actual  en- 
joyment, no  matter  whether  the  legacy  bo 
to  a  child  as  a  provision  or  portion  for  that 
child  iPatdeU  v.  Pawlett,  1  Yem.  821X  or 
be  to  a  stranger  (Smith  v.  Smith,  2  Yem. 
92),  unless  where  the  postponement  of  the 
enjoyment  is  for  the  convenience  of  the 
estate  merely  (King  v.  Withers,  8  P.  Wms. 
414),  or  unless  tlio  testator  expressly  directs 
the  contrary  (Watkine  v.  Cheek,  2  8.  ft  S. 
199).  The  like  rules  apply  mutatis  mu- 
tandis to  legacies  payable  out  of  a  mixed 
fund  of  real  and  porsonul  estate  (Chandos 
(Duke)  V.  Talbot,  2  P.  Wms.  601).  And 
as  to  what  amounts  to  an  implied  charge 
of  legacies  on  land,  where  tnero  are  no 
words  of  express  chsrge,  see  GreviUe  v. 
Browne,  7  H.  L.  G.  789;  and  for  the 
extent  of  such  a  charge,  see  Qainsjord  v. 
Dunn,  L.  R.  17  Eq.  405. 

LEGACIES  GHAEGED  OK  LAHD:  See 

title  Lbgaoibs. 

LEOAOTDUTT.  This  is  a  duty  imposed 
upon  personal  property  (other  than  lease- 
holds) devolving  under  any  will  or  upon 
any  intestacy.  It  was  imposed  for  the  first 
time  in  1780,  and  became  payable  upon  the 
receipt  of  the  property  (Qreen  v.  Vroft,  2 
H.  Bl.  80) ;  but  under  the  stat  36  Gleo.  8, 
o.  52,  which  regulates  the  duty  at  the 
present  day,  it  is  payable  on  the  property 
itself,  irrespectively  of  the  receipt  thereof, 
and  genendly  under  the  last-mentioned 
Act  and  the  two  subsequent  stats.,  45 
Geo.  8,  c.  28,  and  55  Geo.  8,  a  184,  which 
are  supplementary  to  the  prior  Act,  the 
duty  is  payable  upon  all  legacies  ''paid, 
deliverea,  retained,  satisfied,  or  dis- 
charged." 

According  to  Hanson  (Probate,  Legacy, 
and  Succession  Duty  Acts),  p^  14, — ^The 
legacy  duties  now  in  force  are  those  im- 
posed by  the  55  Geo.  8,  c.  184,  and  tho 
duty  is  payable, — 
(a.)  For  every  legacy  of  the  amount  or 
value  of  £20  and  upwards  given 
by  will  either 
(aa,)  Out  of  personal  estate,  or 
(66.)  [Where  testator  has  died  since 
5th  April,  1805]  out  of  real 
estate,  or  ont  of  the  proceeds 
of  the  sale  or  mortgage  of  real 
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estate ;  and  also  (whether  there 
is  a  will  or  not), — 


(b.)  For  the  clear  residue' 
when  devolving 
on  one  person, 
and 

(c.)  For  every  share  of 
the  clear  residue 
witen  devolvingon 
two  or  more  per- 
sons. 


cither 

(aa.)  Of   the 
personal     es- 
tate; or 
(W).)   [Where 
testator  or  in- 
testate      has 
died  since  5th 
April,    1805], 
of  the  proceeds  of  the 
Stile  or  mortgage  of  real 
estate; 
being  a  legacy,  residue,  or  share  of  residue 
paid,  delivered,  retained,  satisfied,  or  dis- 
charged after  the  Slst  August,  1815. 

With  reference  to  poteen  of  appointment 
over  property, — 
(1.)  Where  the  power    is  generdlt  an 
appointment  by  will  in  exercise 
of  a  power  created  either  by  deed 
{In  re  Cholmondeley,  1  Gr.  &  Mee. 
149),  or  by  will,  is  a  legacy  under 
tiie  will  of  the  persim  exercising 
the  power;  and  it  matters  not 
whether  Ihe  gift  under  the  ap- 
pointment bo  out  of  real  or  out  of 
personal  estate,  or  whether  it  be 
tlie  gift  of  an  annuity  or  a  speci- 
fied sum  of  money;  and  by  the 
joint  effect  of  the  stats.  36  Geo.  3, 
c.  52,  s.  18,  and  16  &  17  Vict.  o.  51, 
8.  4,  the  donee  of  the  general 
power    (i.e.,   the    appointor),    is 
chargeable  with    legacy   or    (at 
any  rate)  sucorssion  duty,  when 
he  makes  an  appointment ;  so  that, 
in  fact,  two  duties,  semLle,  are 
payable. 
(2.)  Where  the  power  is  limited^ — an  ap- 
pointment by  will  {Att-Gen.  v. 
Henniker,  7  Ex.  331),  or  by  deed 
{Sweeting  v.  Sweeting,  1  Dr.  331), 
in  exercise  of  a  power, — 
(a.)  Whioh  is  created  by  triZI, — is  a 
legacy  under  the  will  creating 
the  power ;  and 
(&.)  Which  is  created  by  deed. — ^is  a 
succession  under  the  deed  creat- 
ing the  power. 
In  the  case  of  a  conflict  of  laws, — 
(1.)  As  regards  personal  property  (not 
being  chattels  real),  the  law  of  the 
domicile  determines  the  liability 
to,  or  exemption  from,  legacy  and 
also  succession  duty  {Ihomson  ▼. 
Adv.-Gen,,  12  CI.  &  F.  1 ;  Wal- 
lace v.  AU,'Gen.,  L.  R.  1  Ch.  1); 
(2.)  As    regards    chattels  1  the   lex   loci 
real,  and  real  pro->ref   tita  do- 
property  generally,  |  termines ; 
(3.)  As  regards  powers  of  appointment 
over  property, — 
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(a.)  If  the  property  is  pure  personal 
estate,  and 
(aa.)  The  appointment  is  made  by 
trtQ,  the  lex  loci  ntus  subieots 
the  same  to  succession  duty, 
although    the    domicile    of 
the  testator  shonld  be  differ- 
ent  from   the    situs  of  the 
property;    and    this    is    so, 
whether  the  power  be  created 
by  deed  {In  re  Lovelace,  4 
De  G.  &  J.  340),  or  by  will 
{In  re  Wallop*B  Trude,  1  De 
G.  J.  &  S.  656);   and   for 
tiis  purpose  the  situs  may  be 
com>tructive  merely ;  but  if 
(Jbb.)  The  appointment  is  made  by 
deed,  then  only  the  actutU 
situs,  and  not  the  construe* 
tive,  determines ;  and 
(&.)  If  the  property  is  chattels  real,  or 
real  property  generally,  the  lex 
loci   ret   sUsb   guTerns   exclu- 
sively. 
Legacy  Duty  is  to  be  paid  at  the  time 
when  the  property  chargeable  with  it  is 
transferred  to,  or  retained  for,  the  person 
entitled  (36  Geo.  8,  c.  52,  s.  6),  and  therefore 
in  the  case  of  reversionary  property  not 
until  the  same  falls  into  possession,  natu- 
rally or  by  acceleration.    (Gontrast  8uo- 
GESSiON  Duty.)    In  case  the  xeveraionary 
property   should    devolve   under   several 
wills  or  intestacies  before  it  falls  into  pos- 
session, a  cumulative  duty  is  payable  in 
respect  of  every  such  will  and  intestacy 
{Att'Oen,  V.  Malkin,  2  Ph.  64).    Contrast 
Succession  Duty.)    If  any  legacy  or  resi- 
due is  not  wholly  satisfied  or  distributed 
at  once,  the  duty  may  be  paid  on  the  value 
of  the  part  from  time  to  time  satisfied  or 
distributed,  such  value  to  be  estimated  aa 
the  property  exists  at  the  time  of  satisfac- 
tion or  distribution,  and  not  at  the  time  of 
the  testator's  death  {Att^-Oen,  y.  Caven- 
dish, Wighiw.S^).    (Compare  Succession 
Duty.)    If  the  legacy  is  a  gross  sum  rest- 
ing at  once  in  the  legatee,  then  whether 
the  same  be  or  not  given  over  on  a  oon- 
tingency,  duty  on  tlie  whole  amount  is 
payable  all  at  once,   with  an  apparent 
right  to  be  recouped  any  overpayment  in 
case  the  gift  over  takes  effect ;  in  which 
case  the  legatee-over  becomes  apparently 
chargeable  with  the  same,  and  oeoomes 
certainly  chargeable  at  the  higher  rate,  if 
his  rate  bhould  be  higher  than  that  of  the 
first  legatee  (36  Geo.  3,  c.  52,  ss.  17,  84) 
Compare  Succession  Duty);  but  if  the 
legacy  is  not  a  gross  sum,  but  an  annuity 
/or  life  or  for  years,  then,  whether  the 
same  be  or  not  charged  upon  some  other 
legacy,  and  whether  the  same  be  or  not 
given  over  on  a  contingency,  duty  is  pay- 
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able  on  the  valne  only  of  the  annuitant's 
inteiest,  calculated  aooording  to  the  tables 
of  the  Act  16  &  17  Vict  c.  51,  and  is  to  be 
paid  by  fowr  sacceasm  annual  instalments, 
such  instalments  being  payable  with  the 
four  first  successive  payments  of  the  an- 
nuity itself,  with  a  right  to  bo  recouped 
any  over-payment  in  case  the  gift  over 
takes  effect;  but  in  the  case  of  a  direction 
to  purchase  an  annuity,  or  of  a  peqpetual 
annuity,  the  duty  is  to  be  jxiid  all  at  once 
on  tlie  value  of  the  annuitant's  intcredt, 
calculated  as  aforesaid  (16  &  17  Vict  c.  51, 
8.  32).  (Compare  Succession  Duty.)  In 
the  case  of  a  legacy  producing  income  to 
several  persons  in  8ucce:>sion, — 

(a.)  If  all  the  successive  legatees  are 
chargeable  with  the  same  rate  of  duty,  the 
whole  duty  is  payable  at  once  fur  the 
capital  of  tlie  fund  ;  and 

(&.)  If  the  successive  legatees  are  charge- 
able with  different  rates  of  duty,  the  duty 
is  to  be  calculHted  and  paid  upon  each  suc- 
cessive partial  interest,  in  the  same  manner 
as  if  the  same  were  an  annuity,  and,  last 
of  all,  upon  the  ultimate  interest  (being  the 
absolute  interest),  in  the  same  manner  as 
if  the  same  were  an  immediate  bequest  of 
the  capital  (36  Geo  3,  o.  52,  s.  12).  (Oc>m- 
pare  Succession  Dutt.)  In  the  case  of 
legatees  in  joint  tenancy,  each  is  charge- 
able at  bis  own  rate  of  duty  in  the  first 
instance  upon  his  theu  share,  and  after- 
wards (if  it  should  so  happen)  upon  his 
accrued  share.  (Compare  Sccuessiom  Duty.) 
In  the  case  of  a  legacy  of  money  directed 
to  be  converted  into  land  ; 

(a.)  If  the  bequest  is  in  fee,  the  grdss 
amount  i^  chargeable  with  duty  as  an  ab- 
solute bequest ;  and 

(&.)  If  the  bequest  is  to  seveml  succes- 
sive persons,  the  interest  of  each  suoceesor 
until  the  money  is  actually  invested  in 
re(U  estate  is  chargeable  with  duty  as  for 
an  annuity  (36  Geo.  8,  c.  52,  s.  19),  and  any 
person  becoming  absolutely  entitled  is 
chargeable  with  duty  as  upon  an  absolute 
bequest ;  and  after  the  money  is  actually 
invested  in  real  estate,  each  such  person  is 
chargeable  as  for  saccessiun  duty  (16  &  17 
Vict.  c.  51,  s.  80).  No  leg:ucy  duty  is  pay- 
able upon  a  fund  which  is  specially  pro- 
vided for  the  puyment  of  duty, — ^**  no  duty 
upon  duty,**— (36  Geo.  3,  c  52,  s.  21.) 
(Compare  Succession  Duty.) 

LEGAL  A88XT8.  As  opposed  to  equit- 
able assets,  were  such  assets  as  the  executor 
was  chargeable  with  at  law  in  an  action 
brought  there  by  a  creditor  of  the  deceased 
against  him.  In  an  administration  of  these 
assets,  unlike  equitable  ass  ts  in  tbe  Court 
of  Ghancery,  creditors  Wi>ro  paid  in  priority 
ouc  over  another  according  to  their  several 


UOAL  hSSSM—amiinued, 

degrees.  At  the  present  day,  however,  no 
practical  distinction  exists  between  legal 
and  equitable  assets,  excepting  os  rega^ 
the  definitions  of  each,  all  distinctions  of 
efftct  having  been  gradoally  abolished  by 
statute. 

See  titles  Adhinibtbation  ov  Asbets  ; 
Equitable  Assetb. 

UBGAL  STATE :  See  title  Uses. 

LEGAL  MEXOBT.  This,  as  distin- 
guished from  living  memory,  extends  as 
far  back  as  the  year  of  our  Lonl  1189, 
being  the  year  in  which  King  Richard  I. 
returned  from  Palestine.  (Co.  Litt.  114b; 
2  Iiist.  238 ;  2  Yes.  Sen.  511 ;  2  &  3  WUl.  4, 
c.  71,  s.  1.) 

See  titles  Meuoby  or  Man;    Time; 
Time  out  of  Mind. 

LEGAL  WASTE :  See  title  Waste. 

LEGATOEUMGEKSSAaiTATUOB.    In 

Roman  Law  there  were  four  classes  of 
legacies,  viz.: — 

(1.)  Fer    vinduxUionem,  —  carrying    a 

direct  property  into  the  legatee ; 
(2.)    Per  damnaUofnem,  —  obliging  the 
executor  Qunree)   to   make    the 
property  over  to  the  legatee ; 
(3.)  Sinendi  modo, — obliging  the  exe- 
cutor to  permit  or  suffer  the  legatee 
to  take  the  property  bequeathed ; 
and 
(4.)  Per  prxeeptionem,  —  being  a  pre- 
ferential legacy. 
The  legacy  per  damnationem  was  fre- 
quently feaid  to  be  optimi  juriSf  as  being 
most  efficacious  in    law;    however,    the 
Sotm.  Neronianum  made  all  the  four  classes 
equally  efficacious ;  and  Justinian  abolished 
altogether  the  distinctions  between  them. 

LEGATUIC  OFTIOHIS.  In  Roman  Law, 
was  a  legacy  to  A.  B.  of  any  article  or 
articles  that  A.  B.  liked  to  choose  or  select 
out  of  the  testator's  estate.  If  A.  B.  died 
after  the  testator,  but  before  making  the 
choice  or  selection,  his  representative 
(hxres)  could  not  prior  to  Justinian  make 
the  (^election  for  him,  but  the  legacy  failed 
altogether ;  Justinian,  however,  made  the 
legacy  good  and  enabled  the  representative 
to  choose. 

LEGI8  ACTIOHES.  In  Roman  Law, 
were  the  earliest  forms  of  actions,  and  were 
^ye  in  number,  viz., — 

(1.)  Actio  Sacramentif  which  was  the 
form  most  generally  used ; 


(2.)  JudicU  PodwatiOf 
(3.)  Diet  Condietio, 
(4.)  Mamu  Injectio,  and 
(5)  Pigitorie  Capio, 


all  which 
were  sim- 
plifications, 
and  (in  ef- 


fect)  truncated  forms  of  the  actio  sacra- 
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LEOIS  AGTIOHES— cofi/tntfed. 
mentij  and  were  only  applicable  in  certain 
cases. 

Theao  actions  were  in  their  nature  very 
formal  and  archaic ;  and  the  a45lio  aacra- 
merUi  involved  a  deal  of  what  to  later  ages 
appeared  a  sort  of  pantomime  of  quarrel- 
ling. They  were  therefore  cumbrous  and 
also  (in  the  event  of  the  slightest  technical 
irregularity)  fatal  to  litigants ;  and  for 
those  reasons,  they  went  graduallv  into 
disuse,  and  were  eventually  abolished  (with 
only  a  very  few  exceptions)  by  the  Lex 
AebiUia,  B.O.  177. 

See  title  Fobmilje. 

LEOITmA  QUABTA :  See  title  Inoffioi- 
osuM  Tbstamentcii. 

LEOinXACT,      DECLABATIOK     OF. 

Under  the  stat.  21  &  22  Vict.  c.  93,  uf)on 
application  by  petition  supported  with  an 
affidavit  in  the  High  Court  of  Justiic, 
Probate,  Divorce,  and  Admiralty  Divi»ion, 
any  one  being  either  domiciled  in  England 
or  claiming  any  real  or  personal  estate 
situate  in  England  may  obtain  from  the 
Court  a  decree  that  he  is  the  legitimate 
child  of  his  parents,  or  that  the  marriage 
of  his  fieither  and  mother  or  grandfather 
and  grandmother  was  a  valid  mnrriage,  or 
that  his  own  marriage  is  a  valid  marriage. 
A  copy  of  the  petition  and  of  the  affidavit 
in  support  must  be  delivered  to  the 
Attorney-General  one  month  before  the 
petition  is  filed  or  presented. 

LEGITIHATIOH.  The  making  legiti- 
mate or  lawful,  as  where  children  are  born 
bastards,  the  act  by  which  they  sre  made 
legitimate  is  called  legitimation,  which  in 
Scotland  may  be  effected  by  the  subse- 
quent marriage  of  the  parents  (Oowel; 
Tomlins).  But  when  an  attempt  was  made 
in  the  Parliament  of  Merton  to  introduce 
the  like  law  into  England,  the  barons  of 
Parliament  replied,  '*  Nolumus  mutare  leges 
Anglia  hue  usque  usUaias  atque  appro- 
baUu**  and  thus  frustrated  the  attempt 
It  is  the  rule  of  the  English  Law,  that  legi- 
timation depends  on  the  stalue  of  the 
mother  when  she  gives  birth  to  the  child, 
and  has  no  reference  (as  in  Roman  Law)  to 
tlie  date  of  the  child's  conception :  **  Pater 
est  quern  nuptim  demonstranL" 

LEOITIMUM  JUDICIUX.  In  Roman 
Law,  was  a  court  of  justice  presenting  the 
three  following  characteristics,  viz. : — 

(1.)  There  was  only  one  judex  ; 

(2.)  The  judicium  was  held  in  or  within 
one  mile  of  Rome ;  and 

(4.)  The  judex  and  the  litigants  were  all 
Romans. 

Ajttdtcittm  which  was  wanting  in  any 
one  of  these  three  characteristics  was 
called  a  judicium  imperio  coniinenst  that 


LEOirnnJlI  JUmClUK— continued. 
phrase  expressing  that  these  Courts  were 
not  dependent  upon  the  strict  law,  but  upon 
the  authority  of  the  prxiar  or  some  other 
magistrate. 

LSOKIHA  S0CIXTA8.  An  attempted 
partnership,  in  which  one  party  was  to 
bear  all  the  losses,  and  have  no  share  in 
the  profits:  this  was  a  void  partnership  in 
Roman  Ijaw ;  and  apparently  it  would  also 
be  void  as  a  partnership  in  English  Law, 
as  being  inherently  inconsistent  with  the 
notion  of  partnership  (Dig.  zvii.  2, 29,  8.  2 ; 
Code  Civil,  iu.  ix.  3, 1855). 

^8^   titles   Pabtnebship;    Sooietas; 

SOGI^T^. 

LEFBOBO  AXOYEHDO,  WBIT  OF.    A 

writ  that  lay  for  the  removal  of  a  leper, 
or  lazar,  who  obtruded  himself  upon  tlie 
company  of  his  neighbours,  either  in  the 
church  or  other  public  place  of  meeting 
in  a  parish  (H.  N.  B.  423 ;  Les  Termes  de 
la  Ley). 

LE  BOT  IE  YSUT.  The  Royal  assent 
to  puUie  bills  used  to  be  given  in  these 
words ;  and  to  private  bills  the  words  used 
t(>  be  soitfait  cvmme  U  est  dSHrS,  t.e.,  let  it 
be  done  as  it  is  desired;  but  when  the 
RoytU  denial  was  given  to  a  bill,,  the  worils 
were  le  roy  s'avisera,  t.e.,  the  king  will 
advise  upon  it 

LE  BOT  S'AVISEBA :  See  title  Lb  Roy 

LB  VeUT. 

L&8I0K.  Ill  French  Law,  upon  a  sale, ' 
it  is  competent  for  the  purchaser  to  rescind 
the  contract  on  account  of  lesion,  i.e.,  the 
worsened  value  of  the  thing  sold,  when  it 
exceeds  seven-twelfths  of  the  price  given. 
A  purchaser  cannot  bargain  away  his  right 
in  this  respect,  but  he  must  exercise  it 
within  two  years.  In  the  contract  of  ex- 
change, there  i^  no  right  of  rescission,  pour 
cause  de  lesion  (Code  Civil,  1706). 

LESSOR  OF  THE  PLAIRTIFF.  The 
lissor  of  the  plaintiff  in  an  action  of  eject- 
ment was  the  pirty  who  really  and  in  effect 
was  intt^rested  in  its  result.  He  must  at 
the  time  of  bringing  the  action  have  had 
the  legal  estate,  and  the  right  to  the  pos- 
session of  the  premises  sought  to  be  re- 
covered (7  T.  R.  47 ;  2  Burr.  668 ;  8  T.  R, 
2,  n.;  1  Ch.  PL  187).  The  reason  of  his 
lukving  been  called  the  lessor  of  the  plain- 
tiff, arose  from  the  circumstance  of  the 
action  having  been  oarried  on  in  the  name 
of  a  nominal  plaintiff  (called  John  Doe), 
to  whom  he  (the  real  plaintiff)  had  grant^ 
a  fictitious  lease,  and  thus  had  become  his 
lessor. 

See  title  EjectAent. 

LETTER,  COHTBACTS  BT.  The  offer 
continues  open  until  it  is  accepted;  and 
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LBREB,  CfOVTBACTS  BT— oon/tttiMci. 
tbe  aooeptanoe  ie  complete,  and  the  offer 
non-withdrawable,    when    the    letter    of 
acceptance  is  posted,  whether  or  not  it 
reacnee  its  destination. 
See  title  Owwer, 

LXTTEB  07  UCIVOB.  A  letter  or 
written  instrument  which  used  sometimes 
to  be  given  by  creditors  to  their  debtor 
who  hSi  failed  in  trade,  Ac,  allowing  him 
longer  time  for  the  payment  of  his  debts, 
and  protecting  him  from  arrest  in  the 
meantime  (Tomlins). 

See  titles  Impbisonmknt  fob  Dbbt; 
Insdltenot. 

LETTSB8  or  ADMHaSTBATIOV :  See 
title  ADUiNiffFBATiON,  Gbant  of. 

LSTISB8  GLOflS:  See  title  Lbttbbs 
Patent. 

LSTTEBS  OF  CBSDIT:  iSes  title  Cbedit, 
Lbttbbs  of. 

LXTTSBS  XIBSITB.  A  letter  missive, 
for  electing  a  bisiiop,  is  a  letter  which  the 
king  Bends  to  the  dean  and  chapter,  to- 
gether with  his  nsnal  licence  to  proceed 
to  elect  a  bishop  on  the  avoidance  of  a 
bishopric,  which  letter  contains  the  name 
of  the  person  whom  he  would  have  them 
elect  A  letter  missive  in  Chancery  whs 
a  letter  from  the  Lord  Ohanoellor  to  the 
defendant  in  a  suit  in  Equity,  informing 
him  that  a  bill  had  been  filed  againnt 
him,  and  requesting  him  to  appear  to  it. 
^uch  a  letter  was  the  step  taken  in  a  Ohan- 
cery  suit  to  compel  a  aefendant's  appear- 
ance to  a  bill  when  such  defendant  was  a 
peer  or  a  peeress,  the  letter  missive  being 
a  mUder  and  more  complimentary  mode  of 
procedure  than  the  suDpoena  (1  Dan.  Gh. 
Pr.  366-9). 

LETTXR8  PATEHT.  Letters  by  whicli 
the  king  makes  his  grants,  whether  of 
lands,  honours,  franchises,  or  anything  else. 
They  are  so  called  because  they  are  not 
sealed  up  or  closed,  but  are  exposed  to  open 
view,  with  the  great  seal  pendant  at  the 
bottom,  and  they  are  usuallv  directed  or 
addressed  by  the  king  to  all  hid  subjects 
at  large;  and  herein  the^  differ  from 
certain  other  letters  of  the  king,  sealed  also 
with  his  great  seal,  but  directed  to  parti- 
cular persons  and  for  particular  purposes, 
which  therefore  not  being  proper  tor  public 
inspection  are  dosed  or  scaled  up  on  the 
outside,  and  are  therefore  called  letters  eloae 
{litera  clauam),  and  are  recorded  in  the 
close  rolls  in  the  same  manner  as  the  others 
are  in  the  patent  rolls. 
See  title  Patents. 

LSTTES8    OF    BEQITSST.       Are    the 

formal  iustrument  by  which  an  inferior 
judge  of  ecclesiastical  jurisdiction  requests 
the  judge  of  a  superior  Court  to  take  and 


LEnXBB  OF  BBQTJE8T— oonftfittficZ. 

determine  any  matter  which  has  come 
before  him.  And  this  he  is  permitted 
to  do  in  certain  cases  by  the  authority  of 
an  exception  to  the  stat.  23  Hen.  8,  c.  9, 
which  exception  is  to  the  effect,  that  a 
person  may  be  cited  in  a  Court  out  of  his 
own  diocese,  when  any  Inshop  or  other 
inferior  ju^o,  having  jurisdiction  in  his 
own  right,  or  by  commission,  makes  re- 
quest or  instance  to  the  archbishop  or 
bitfhop,  or  other  superior,  to  take,  hear, 
examine,  or  determine  the  matter  before 
him ;  but  this  is  to  be  done  in  cases  only 
where  the  law,  civil  or  canon,  doth  affiim 
execution  of  such  request  of  jurisdiction 
to  be  lawful  and  tolerable.  Upon  this 
exception  it  has  been  held  that  the  Dean 
of  the  Arches  is  bound,  ex  debito  juetiiiK,  to 
receive  letters  of  request  without  the  con- 
sent of  the  party  proceeded  against  (Roger's 
Ecc.  Law,  789;  2  Lee,  812,  319;  Hob. 
185). 

See  title  Ooubts,  Eoclbbiastioal. 

LZYABT  AVB  OOUCHAHT.  If  lands 
were  not  sufficiently  fenced  to  keep  out 
cattle,  they  would  occasionally  stray  there- 
on; but  the  landlord  could  not  distrain 
tiiem  as  damage  fea»ant  till  they  had  been 
levant  and  coucKant  on  tlie  land,  that  is, 
had  been  long  enough  there  to  have  lain 
down  and  risen  up  to  feed,  which  in 
general  is  held  to  be  one  night  at  least 
(Qilb.  Dist.  47).  Common  for  cattle  levant 
and  couchani  upon  inclosed  land  cannot  bo 
claimed  by  prescription  as  appurtenant  to 
a  house  without  land  (fiunn  v.  Channen, 
5  Taunt.  244);  the  right  when  it  exists 
without  stint  is  for  such  cattle  as  the 
winter  eat»i^  of  the  land  together  with  the 
produce  of  it  during  the  summer  is  capable 
of  maintaining  (Whiteloch  v.  Hutchinaonj 
2  M.  &  Bob.  205). 

See  titles  Common,  Bight  of  ;  Dam- 
age Feasant. 

LBVABI  FA0IA8.  A  writ  of  execution 
directed  to  the  sheriff,  commanding  him 
to  levy  or  make  of  the  lands  and  chiittcls 
of  the  defendants  the  sum  recovered  by 
the  judgment.  Excepting  in  the  case  of 
outlawry,  however,  tiiid  writ  has  been 
completely  superseded  in  practice  by  the 
other  writs  of  execution,  chiefly  jfi.  fa.  and 
elegU  (1  Arch.  Proc.  093 ;  Tidd  ). 

LBYT.  To  exact,  to  raise,  to  collect,  &o. 
Thus  a  sheriff  is  commanded  by  the  writ  of 
fi,  fa,  to  levy  a  certain  sum  upon  the  goods 
and  chattels  of  the  debtor,  ue,,  to  collect  a 
certain  sum  by  appropriating  and  selling 
the  goods  and  chattels  for  that  purpose. 


In  Boman  Law,  was  (properly 
spt^aking)  an  enactment  of  the  Comiiia 
Centuriata  passed  by  that  assembly  upon 
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the  proposition  of  a  Roman  senator;  and 
in  this  strict  signification,  it  was  distin- 
guished from  a  tenatut  oonttiUum  (which 
was  an  enactment  of  the  senate)  and  from 
a  flebudtum  (which  was  an  enactment  of 
the  Comttia  Trt&uto).  The  more  important 
of  the  legei  of  a  general  character  were  the 
following : — 

(1.)  Lex  Hortentia—B.o.  287— whereby 
the  pUhiteita  were  placed  upon 
the  same  level  as  leges  in  respect 
of  the  persons  they  applied  to ; 
(2.)  Lex    Aelmtiti—B,o.  177    or   164— 
whereby  the  legis  actionem  were 
abolished,    and    the    formulary 
procedure  finally  established ; 
(3.)  Lex    Cornelia  —  B.a    81 — whereby 
the  existing  law  appears  to  have 
b(  en  amended  and  codified  to  a 
considerable  extent. 
But  by  far  tlie  larger  proportion  of  the 
leges  related  to  particular  subjeet-matters, 
e.g.  J  (1.)  As  regards  frecdmen, — the  Lex 
Aelia  Sentia  (a.d.  4)  and  Lex  Junta  Nor- 
hana  (a.d.  19)  ;  and  the  Lex  Furia  Cani- 
nia  (aj).  8) ; 

(2.)  As  regards  sureties,— the  Lex  Afm- 
leia  (B.0. 164),  the  Lex  Furia  (b.o.  95),  and 
the  Lex  Puhlilia  (b.o.  60?);  and 

(3.)  As  regards  testamentary  bequest, 
—the  Lex  Furia  (b.o.  183),  the  Lex 
Voconia  (B.a  169),  and  the  Lex  Falcidia 
(b.0.  40). 

The  leges  duodeeim  tahularum  were  the 
most  important  of  all  the  leges,  dating 
about  B.C.  450,  and  forming  not  only  the 
Magna  Gharta  of  the  people,  but  also  the 
first  codified  arrangement  of  the  private 
and  criminal  law  of  Rome. 

LEX  ET  COHSUKTUDO  FABUAXENTI. 

The  law  and  customs  or  usages  of  Parlia- 
ment are  so  called,  llie  Houses  of  Parlia- 
ment constitute  a  Court  not  only  of  legis- 
lation but  also  of  justice,  and  have  their 
own  rules  by  which  the  Oourt  itself  and 
the  suitors  therein  are  governed  (Majf's 
Pari.  Pract.  6th  ed.  pp.  38-61). 

LEX  G0HTBACTU8 :  See  titles  Lex  loci 

Ck)NTBACTU8. 

LEX  DOiaCILII :  See  title  Bomiols 

LEX  FOBL  This  phrase  denotes  the 
law  of  the  forum  or  court  in  which  an 
action  or  suit  is  proceeding.  It  regulates 
everything  pertaining  to  procedure  and 
evidence,  including  the  forms  of  practice, 
the  times  for  oommenoing  and  proceeding 
with  actions,  the  requisites  of  pleading, 
and  such  like.  It  sometimes  overrides  or 
excludes  the  Lex  loci  actus  seu  contractus, 
whence  there  arises  a  Conflict  of  Laws 
iLerous  v.  Brown,  12  C.  B.  801).  But  of 
necessity  it  agrees  in  all  cases  wi^  the  Lex 


LEX  FOBI— eon/tntMxi 

loci  rei  siix  (Story  on  Conflict  of  Laws 
and  Foote's  Priv.  Intemat.  Law). 


LOCI  ACTUS:  See  title  Lkx  loci 

Ck)NTRACTUS. 

LEX  LOa  CELEBSATI0HI8:  See  title 
Lex  loci  CoMTBAcrua   - 

LEX  LOCI  COHTSACTUB.  This  is  an 
ambiguous  phrase,  denoting  either 

(1.)  The  law  of  the  plaois  in  which  the 
contract  is  to  be  performed  (in  eo  loco  «n- 
usquisque  oontraxisse  videtur,  in  quo  ut 
wlvetur  se  dUigavit) ;  or 

(2.)  The  law  of  the  place  in  which  the 
contract  is  entered  into. 

According  to  the  former  of  these  two 
senses,  it  is  the  Lex  loci  solutionis,  accord- 
ing to  the  latter  of  them  it  is  the  lex  loci 
actus,  and  it  is  desirable  that  these  two 
phrases  should  be  used  for  distinction's 
sake,  when  anything  is  to  turn  on  the  dis- 
tinction. The  former  phrase,  namely,  the 
Lex  loci  solutionis,  regulates  the  mode  of 
recovery  upon  the  contract,  and  the  latter 
phrase,  viz.,  the  Lex  loci  otctus,  regulates 
the  formalities  or  ceremonies  requiring  to 
be  observed  upon  entering  into  a  contract 
In  each  case  the  law  of  the  place  denoted 
by  the  phrase  is  to  be  singlv  regarded, 
unless,  indeed,  both  laws  should  jpromcr/on 
cauteld  be  observed. 

LEX  LOCI  SEI  8IT&  This  phrase 
denotes  the  law  of  the  place  of  the  bitua- 
tion  of  the  property,  as  does  also  the 
phrase  Lex  loci  ntus :  but  the  former 
phrase  is  exclusively  applicable  (and  ought 
to  be  confined)  to  real  property,  including 
leaseholds,  and  the  latter  to  personal  pro- 
perty exclusive  of  leabcholds.  There  nro 
also  certain  differences  between  the  two 
laws  expressed  by  the  two  respective 
phrases;  thus,  the  Lex  loei  rei  sitm  is  a 
paramount  law,  and  regulates  the  devolu- 
tion of  lands  whether  upon  a  testacy  or  an 
intestacy ;  it  also  determines  what  shall  be 
the  forum,  so  that  it  is  never  in  oonflict 
with  tbe  Lex  fori;  and  lastly,  it  com- 
pletely disregards  the  Lex  domietlfi.  The 
Lex  tod  situs,  nn  the  other  hand,  is  dif- 
ferent in  all  these  three  respects,  being 
subsidiary  to  the  Lex  domieHii,  being  fre- 
quently in  oonfiict  with  the  Lex  fori,  and 
having  absolutely  no  influence  upon  the 
devolution  of  property,  although  it  may 
render  it  liable  to  certain  duties  {e,g,, 
legacy  duty)  before  removal,  and  have 
other  such  like  limited  efifects. 

LEX  LOCI  SmrS :  See  Utle  Lex  Loci 

RbI  SlTJS. 

LEX  LOCI  BOLUTIOinS :  See  UUe  Lex 
Loci  Comtbactvs. 
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uz  RMnrxx  coon  ad  ixpossi- 

BIUA.  This  maxim,  which  literally  means 
tliat  the  Law  obliges  no  one  to  do  what  is 
impossible  (or  frivolons  or  useless),  is  ex- 
emplified in  the  case  of  legacies  Uiat  are 
sabject  to  impossible  conditions,  and  which 
legacies  are  permitted  to  be  good,  and  the 
conditions  annexed  thereto  are  void.  Bat 
the  Oonrts  will  not  readily  assume  an  im- 
possibility, at  least  where  the  impossibility 
is  one  resting  on  physical  as  opposed  to 
moral  or  legal  grounds.  Another  exem- 
pliftcation  of  the  maxim  is  the  reftisal  of 
Equity  to  specifically  enforce  a  partnership 
a^peement,  where  the  partnership  is  at 
will  only.  On  the  other  hand,  the  Oourt 
of  Equify  has  directed  tlie  execution  of  the 
indenture  of  lease,  even  after  the  expiration 
of  the  term  for  which  the  lease  was  to  have 
been  granted;  hot,  tenJbJs,  upon  very 
special  or  particular  grounds. 

LEX  NOV  OVEAT  BB  MIHIICIS:  See 
title  Db  Minimis  kon  Curat  Lxx. 

LEX   XXECATOEIA:    Se^   title   Law 

MfiBCHAlfT. 

LEX  EEOIA.  One  of  the  leges  sup- 
posed to  have  been  enacted  in  the  times  of 
the  early  kings  (reges)  of  Rome,  and  to 
which  more  especially  was  attributed  the 
constitutional  theory,  that  all  power  oitil 
(potedcui)  and  military  (imperium)  was 
▼ested  in  the  emperor. 

LEX  8ITT78:  See  title  Lxx  Looi  Rxi 
Brr^. 

LIABILITT,  LAKBOWHEB'B :  See  titles 
Landlord  AND  Tkvamt;  Sub-oontraotob, 

LIABILITT,  UMITATIOH  OB :  See  title 
Limitation  of  Liabilitt. 

LIABILITT,  LOOTED :  See  title  Lim- 
TTED  Liabilitt. 

LIBEL.  This  word  is  commonly  used 
in  two  senses,  Ist,  in  the  Court  of  Arches, 
and  some  few  other  Courts,  as  meaning  a 
formal  allegation  in  the  nature  of  a  plead- 
ing, containing  the  substance  of  the  plain- 
tin's  complaint.  But,  2ndly,  and  more 
commonly,  it  signifies  some  malicious  de- 
famation of  any  person  expressed  otherwiite 
than  by  mere  words,  as  by  writing,  print, 
figures,  signs,  or  any  other  symbols.  The 
publication  of  the  alleged  lilielions  matter 
must  be  proved  (see  title  Publication). 
Moreover,  malice  is  an  essential  requisite 
to  constitute  any  writing  a  libel,  and  the 
tmth  of  defamatory  writing^  is  not  at 
Common  Law  any  justification  of  them, 
but  under  the  Act  6  &  7  Vict,  c  96,  it 
is  competent  for  the  defendant  in  the  case 
of  a  enminal  information  to  plead  the  truth 
of  the  libel,  and  that  it  was  published  for 
the  public  good, — a  provision  which  docs 
not  extend  to  the  defendant  in  an  ordinary 


LIBEL— conf/niteci. 

action  for  libel;  however,  even  in  that 
action,  if  the  truth  be  proved,  the  plaintiff 
is  not  entitled  to  recover  any  damages,  as 
he  has  sustained  none  (in  contemplation  of 
law)  fh>m  the  discovery  of  his  true  cha- 
racter ;  and  the  verdict  would  be  at  the 
most  for  one  larthing  damages,  and  the 
judge  would  take  care  to  refuse  the  plain- 
'  tiff  his  costs. 

Previously  to  the  year  1792,  the  fano- 
tions  of  the  jury  in  actions  or  prosecutions 
for  libel  were  confined  to  finding  the  fact 
of  publication  merely,  or  the  absence  of 
that  fact  (Dean  of  St  AtapKe  Cote,  21  St. 
Tr.  847) ;  but  since  that  year,  and  in  virtue 
of  Fox's  Libel  Act,  1792  (32  Geo.  3,  o.  60), 
the  jury  now  find  a  mixed  verdict  of  libel 
or  no  libel,  returning  generally  the  verdict 
of  guilty  or  not  guilty,  in  which  both  law 
and  fact  are  blended.  The  functions  of 
the  judge,  which  were  formerly  very  largp, 
have  been  correspondingly  diminished,  and 
are  now  confined  to  points  arising  inci- 
dentally in  the  trial,  and  which  require  to 
be  summarily  disposed  of,  but  including 
amidst  such  matters  a  rather  important 
defence  in  actions  of  this  sort,  namely, 
Pbivilbok. 

See  titles  Frivileokd  Comuunicatior  ; 
Slandbb. 

UBEBATE.  (1.)  A  warmnt  which 
used  formerly  to  issue  out  of  Chancery 
under  the  great  seal  to  the  Treasurer, 
Chamberlain,  and  Barons  of  the  Exchequer, 
&c.,  for  the  payment  of  any  yearly  pension 
or  other  sum  of  money  granted  under  the 

rat  seal.  (2.)  Sometimes  a  writ  directed 
the  sheriff  for  the  delivery  of  land  or 
goods  taken  upon  forfeiture  of  a  recogni- 
zance ;  it  was  most  in  use  for  the  delivery 
of  goods  on  an  extent;  for  until  tho 
liberate  no  property  in  the  goods  passed  to 
the  conusee  in  the  recognizance  (Tomlius). 

.  UBEBTIHirS  BEU  UBEBTUB :  See  title 
Inoenuus. 

LIBEBTT :  See  title  Franchisk. 

LIBEBTT  OB  THE  SUBJECT :  See  titles 
Darnell's  CAas;  Habeas  Coarus. 

LIBEBTT    TO    HOLD    FLEAS.      The 

liberty  of  having  a  Court  of  one's  own ; 
thus,  certain  lords  had  the  privilege  of 
holding  pleas  within  their  own  manors. 

LTBBAllTEfl.  Free  or  public  libraries 
may  be  established  iu  boroughs,  &c.,  under 
various  modem  statutes,  and  may  be  after- 
wards supported  under  powers  conferred  by 
the  Acte  by  means  of  a  public  rate  upon 
the  borough,  &&,  but  which  rate  may  bo 
strictly  limited  by  stipulation  of  the  rate- 
payers (40  &  41  Vict.  c.  54).  The  prin- 
I  cipal  statutes   bearing  upon  the  subject 
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are,— 18  &  19  Vict.  c.  70,  29  A  30  Vi(H. 
c.  114,  and  34  &  35  Vict  o.  71.  The 
Public  Works  Loan  Gommissionera  may 
make  advances  to  boronglis,  &c.,  for  the 
foundation  of  such  libraries,  the  advances 
to  be  secured  upon  the  library  rates. 

See  titles  Ghabitabli  Uses;  Pcbuc 
Works  Loans. 

LICENCE.  A  licence  is  a  mere  permis- 
sion to  do  an  act,  which  if  done  without 
that  permission  would  (a.),  with  respect  to 
land,  be  a  trespass  quare  cUiutum  /regit ; 
and  (&.))  ^th  respect  to  goods,  be  a  tort  in 
renpect  of  the  goods,  whether  a  conversion 
or  detainer  of  them  from  the  true  owner,  or 
a  trespass  to  them 

As  a  general  rule,  licences  in  respect  of 
land  are  revocable  at  the  will  of  the  gran- 
tor; for  they  confer  no  interest  in  the 
land ;  but  where  the  lioenoe  is  something 
more  than  a  licence,  in  other  words,  where 
it  is  accompanied  with  a  grant,  it  is  irre- 
vocable while  the  grant  continues  (TTood 
V.  LeadbiUer,  13  M.  &  W.  844),  no  matter 
whether  it  is  made  by  deed  or  parol.  More- 
over, a  licence  is  irrevocable  when  the 
licensee,  acting  upon  it,  has  executed 
works  of  a  permanent  and  expensive  cha- 
racter IWinter  v.  BrockweU,  8  East,  308); 
BankaH  v.  Tenard,  L.  R.  10  Eq.  141). 

Where  a  licence  is  revoc;\ble,  it  may  be 
revoked  in  various  ways,  namely,  eittier 
(1.)  by  an  express  withdrawal  of  it;  or, 
(2.),  by  any  other  act  adverse  to  its  con- 
tinuance (WaUU  V.  Harrison,  4  M.  &  W. 
538). 

Similarly,  where  the  licence  is  in  respect 
of  goods. 

By  the  0.  L.  P.  Act,  1852,  Sched.  B.  44, 
the  defendtmt  licensee  might  plead  that  he 
dill  the  act  complained  of  oy  tne  leave  and 
licence  of  the  plaintiff;  and  the  plaintiff 
had  then  either  to  take  issue  on  that  plea 
{Barnes  v.  Hunt,  11  East.  451),  or  (in  a  fit 
case)  to  new  assign  (Kavanagh  ▼.  Qudge, 
7  M.  &  O.  316),  or  to  reply  specially 
{Price  ▼.  Peek,  Bing.  N.  C.  380);  and 
under  the  present  practice,  he  would  either 
amend  (see  title  Tbbbpass  qvabx  clacstm 
fbeoit),  or  reply  to  the  plea  either  gene- 
rally or  specially. 

UCSHGE,  FBIHTIirG :  See  title  Pbebb^ 

LiBEBTT  OF. 

LIOEKSniO  ACTS.  So  far  as  this  phrase 
denotes  the  Acts  intended  to  secure  a 
revenue  to  the  Crown  by  imposing  a  tax 
upon  the  grant  of  licences  to  sell  beer  and 
intoxicating  liquors,  see  titles  OrarroMS  and 
Excise.  But  the  phrase  more  commonly 
denotes  the  Acts  regulating  the  grant  of 
licences  by  magistrates  or  other  the  proper 
licensing  authority  to  publicans  and  others 
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to  sell  beer,  fto.,  by  retail,  and  the  grant  of 
this  latter  class  of  licences  rests  upon  and 
is  limited  by  a  regard  to  public  conve- 
nience and  to  public  morality.  The  two 
principal  licensing  Acts  at  present  in  force 
are  the  Licensing  Act,  1872  (35  &  36  Vict 
c.  54)  and  the  Licensing  Act,  1874  (37  dr  38 
Vict,  c  49). 

LIS.  To  subsist,  to  exist,  to  be  sus- 
tainable, &c  Thus,  the  phrase,  **  an  action 
will  not  He,"  signifies  that  an  action  can- 
not be  sustained,  or  that  there  is  no  ground 
upon  which  to  found  the  action. 
See  tide  Lat. 

USOE  EOICAOB :  See  title  Homaob. 

LISV.  A  qualified  right  of  property 
which  a  person  has  in  or  over  a  thing, 
arising  from  such  person's  having  a  claim 
upon  the  owner  of  such  thing.  Thus,  the 
right  which  an  attorney  has  to  keep  pos- 
session of  the  deeds  and  papers  of  his  client 
until  such  client  has  paid  his  attorney's 
bill  is  termed  the  attorney's  lien  upon 
those  deeds,  papers,  &o.  There  are  two 
sorts  of  lien,  viz.,  particular  and  general. 
A  parUetUar  lien  is  the  right  which  a  per- 
son has  to  retain  the  specific  thing  itself  in 
respect  of  which  the  claim  arises ;  a  gene- 
ral lien  is  the  right  which  a  person  has  to 
retain  a  thing  not  only  in  respect  of  de- 
mands arising  out  of  the  thing  itself  so 
retained,  but  also  for  a  general  balance  of 
account  arising  out  of  dealings  of  a  similar 
nature.  A  lien  may  exist  over  real  and 
personal  property  equally;  but  there  is 
this  difference  in  the  two  oases,  namely, 
1.),  that  tlie  lien  on  personal  property  is 
ependent  on  possession,  and  ceases  wiien 
the  possession  ceases;  whereas,  (2.),  the 
lien  on  real  property  is  independent  of 
possession,  and  indeed  implies  that  the 
person  claiming  the  lien  is  out  of  the  pos- 
session, e.^.,  in  the  case  of  a  vendor's  lien 
for  unpaid  purchase-money,  or  of  a  pur- 
chaser for  his  deposit  The  lien  is,  how- 
ever, in  all  cases  commensurate  only  with 
tho  interest  of  the  person  through  whom 
it  arises. 

See  titles  Btoppaos  ik  Tbansitc; 
SouoiTOB*8  LiKN ;  Vbmdob'8  Lixm  ; 
Mabitihb  Lmr. 

UEH  OV  TUHD:  See  title  SouaTos's 

LiZN. 

LIFE,  DUBATIOV  07.  The  English 
Law  knows  no  presumption  regarding  the 
duration  of  human  life ;  the  matter  is  one 
of  evidence,  and  is  for  the  jury ;  neverthe- 
less there  is  a  presumption  of  death  after 
seven  years'  absence  unaccounted  for  (I^ 
V.  Nepean,  2  M.  ft  W.  894).  Similarly, 
there  18  no  presumption  of  law  with  regard 
to  the  survivor  of  persons  all  of  whom 
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LIfS,  BVSATIOV  OW^isontinned,  | 

perish  in  a  oommon  calamity  {Wing  y. 
Angraw,  8  IL  L.  G.  183). 

Lin  B8TATX :  See  tide  Estate. 

ims  niSUBAVOB :  £^ title  Ihsibanoi 

OB  AB8UBANCB. 

Xm-FSESAOXS.  Of  theso  there  are 
several  apparent  precedents,  in  the  reigns 
of  Biohani  II.  and  Henry  YL  in  particnlar ; 
and  of  course  all  the  spiritual  peers  were, 
and  still  are,  peers  for  life  only  at  the  most. 
Id  1856,  an  unsuccessful  attempt  was  made 
to  introduce  life-peerages  in  the  ca^ie  of 
Lord  Wensleydale.  However,  now  under 
the  Stat.  39  &  40  Vict.  c.  59  (Ajppellate 
Jurisdiction  Act,  1876),  the  Lords  or  Appeal 
in  Ordinary,  if  not  otherwise  peers,  are 
peers  for  life,  or  at  least  during  office. 

im  BEHT.  A  rent  payable  to,  or 
receivable  by,  a  person  for  the  term  of  his 
or  her  life,  eg,,  a  jointure  rent-charge,  a 
life  annuity  issuing  out  of  lands,  and  such 
like. 

LIGXAV CS :  See  title  Alleqiance. 

LI0KT8.  The  general  law  as  regards 
the  easement  of  lights,  or  ancient  lights  as 
they  are  more  commonly  called,  will  be 
fimnd  stated  under  title  EASKADorre,  sub- 
title Light.  As  to  what  is  meant  by  the 
access  of  light  to  ancient  windows,  the 
recent  case  of  National  Provincial  Plate 
Gla$$  Insuranee  Co.  v.  Prudential  Aeeu- 
rance  Co.,  6  Gh.  Div.  757,  may  be  usefully 
consulted;  it  wns  there  stated  (per  Jessel, 
M.R.)  that  any  substantial  alteration  in  the 
plane  of  the  windows  destroys  the  right, 
and  {per  Fry,  J.)  that  the  rigtit  remains 
when  any  portion  of  the  light  which  would 
have  pHSsed  over  the  servient  tenement 
tliruugh  the  old  windows  passes  also 
through  the  new  windows. 

LIMIT.  To  mark  out,  to  define,  to  fix 
the  extent  of.  Thus,  to  limit  an  estate 
means  to  mark  out  or  to  define  the  period 
of  its  duration,  and  the  words  employed  in 
deeds  for  this  purpose  are  thence  termed 
the  words  of  limitation.  Sometimes  very 
great  importance  attaches  to  the  words  of 
limitation  that  are  used ;  for  example,  the 
Rule  in  Shelley's  Case  is  entirely  a  rule  of 
toorde;  and  again,  in  every  conveyance 
(except  by  will)  of  an  estate  of  inheritanoe, 
whether  in  fee  tail  or  fee  simple,  the  word 
'^  heirs ''  is  necessary  to  be  usetl  as  a  word 
of  limitation  to  mark  out  the  estate :  for  if 
a  grant  be  made  to  a  man  and  his  seed,  or 
to  a  man  and  his  oflbpring,  or  to  a  man  and 
the  issue  of  his  body,  all  these  are  insuf- 
ficient to  confer  an  estate  tail,  and  only 
convey  an  estate  for  life  for  want  of  the 
word  **  heirs." 

See  title  Sbellet's  Case,  Rule  in. 


IIMITATIDV  of  ACnOVB.  The  word 
**  limitation,"  as  applied  to  actions,  signifies 
the  period  of  time  which  the  law  gives  a 
man  to  bring  his  action  lor  the  recovery  of 
any  thing ;  and  this  period  of  time  within 
which  a  man  must  bring  his  action  in 
order  to  recover  the  thing  sought  is 
limited  by  the  legislature  in  some  cases  to 
two  years,  in  some  to  six  years,  and  so  on. 
The  Acts  of  Parliament  which  prescribe 
these  limits  within  which  actions  must  be 
commenced  are  thence  called  the  Statutes 
of  Limitation,  and  the  subject  generally  is 
termed  the  limitation  of  actions.  These 
statutes  are  principally  the  following : — 
(1.)  21  Juo.  1,  c.  16,  for  actions  on  torts 

and  on  simple  contracts ; 
(2.)  3  &  4  Will.  4,  c.  42,  for  actions  on 

specialties ; 
(3.)  9  Geo.  8,  c  16,  for  suits  by  the 

Crown; 
(4.)  3  &  4  Will.  4,  c.  27,  for  actions  of 

ejectment  and  such  like ;  and 
(5.)  87  &  38  Viet,  a  67  (Real  Property 
Limitation    Act,    1874),    which 
came  into  operation  on  the  1st 
of  January,  1879,  reducing  the 
periods  prescribed  by  the  stat  3 
&  4  Wilt  4.  o.  27. 
Under  these  statutes  the  periods  pre- 
scribed for  bringing  actions  at  the  present 
day  are : — 
(1.)  Twelve  years  for  recovery  of  land, 
with  six  yeais  fur  disability,  the 
whole   period   never  to  exceed 
thirty  years ; 
(2.)  Twelve  years  for  recovery  of  legacy, 
even  where  trust  term  to  scouro 
ito  payment ; 
(3.)  Twenty  years  on  a  specialty  contract 

(e.g.,  covenant) ; 
(4.)  Six  years  on  a  simple  contract  (e.g.f 

work  and  labour) ; 
(5.)  Six  years  for  a  libel ; 
(6.)  Four  years  for  an  assault ; 
(7.)  Four  years  for  a  false  imprisonment ; 
(8.)  Two  years  for  a  slander. 

IHCTATIOV  OF  ESTATES.  The  word 
**  limitation,'*  as  applied  to  estates,  signifies 
the  limits  of  duration  beyond  which  an 
estate  cannot  last,  as  when  an  estate  is  so 
expressly  confined  and  limited  by  the  woida 
of  its  creation,  that  it  cannot  endure  for 
any  longer  time  than  till  the  oontingency 
happens  upon  which  the  estate  is  to  foil ; 
as  when  land  is  granted  to  a  man  so  long 
as  he  is  lord  of  the  manor  of  Dale,  or 
while  he  continues  unmarried,  or  until  out 
of  the  rents  and  profits  he  shall  have  made 
£500,  and  so  on.  In  such  cases  the  estate 
determines  as  soon  as  the  oontingency 
happens  (is.,  when  ho  ceases  to  be  lord  of 
the  manor,  marries  a  wife,  or  has  received 
the  £500),  and  the  next  subsequent  estate 
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LIXITATIOV  07  ESTATES— «on/tniied. 
tvhich  depends  upon  each  determination 
becomes  immediately  vested  in  possession 
without  any  act  to  be  done  by  him  who  is 
next  in  expectancy  (1  Inst.  234 ;  Litt  347). 
See  title  Limit. 

LDOTATIOK  07  LIABUJTT.  In  the 
case  of  damage  to  passengers  or  goods 
carried  in  a  vessel,  where  the  proceeding  is 
in  personam,  the  shipowner  and  master 
were  at  the  common  law  liable  to  the  full 
extent  of  tlie  damage  done ;  but  by  the 
Merchant  Shipping  Act  Amendment  Act, 
1862  (25  k  26  Vict.  c.  63)  s.  54,  such 
liability  is  now  limited  ns  follows : — 

(1.)  Fordamage  to  passengers,  an  amount 
not  exceeding  in  tne  aggregate  fifteen 
pounds  per  ton  of  the  ship's  tonnage ;  and, 

(2.)  For  damage  'to  goods,  an  amount 
not  exceeding  in  the  aggregate  ein:ht 
pounds  per  ton  of  the  ship's  tonuRga  The 
tonnage  in  the  case  of  sailing  vessels,  is 
their  registered  tonnage  ;  in  tlie  case  of 
bteam-vessels,  is  their  gross  tonnnge,  with- 
out deduction  on  account  of  engine  room. 
Kay's  Shipmasters,  919-920. 

LIXITATIOH,  STATUTES  07 :  See  title 
Limitation  or  Actions. 

LXIOTATIOH,  WOBDS  07 :  See  titles 
Limit  ;  Limitation  of  Estates. 

LIMITSD  ADimnSTBATIOK.  An  ad- 
ministration of  a  temporary  character, 
granted  for  a  particular  period,  or  for  a 
special  or  particular  purpose,  as  distin- 
guish ed  from  an  ordinary  administration 
which  is  not  granted  subject  to  such  limi- 
tations or  coiiditiona  Such,  for  instance, 
is  an  administration  durante  minore  xtate, 
which  becomes  necessary  when  an  infant 
has  been  appointed  sole  executor,  or  the 
person  upon  whom  the  rig] it  to  adminis- 
tration devolves  is  an  infant,  in  which  cabe 
administration  is  granted  to  some  other 
proper  person  for  a  limited  period,  viz., 
until  the  infant  attains  the  full  age  of 
twenty-one  years,  and  is  capable  of  taJsing 
the  buiden  of  the  admiuistiation  upon 
himself. 

See  title  ADMiNiSTRATioir,  Grant  of. 

XJKITED  EXSCUTOE.  The  appoint- 
ment of  an  executor  may  be  either  abso- 
lute or  qualified.  It  is  absolute  when 
there  is  no  restriction,  condition,  or  limita- 
tion imposed  upon  him  in  regard  to  the 
testator's  effects,  or  no  limitation  in  point 
of  time.  It  may  be  qualified  by  limita- 
tions as  to  the  time  or  place  wherein, 
or  the  subject  matter  whereon,  the  ofiSoe  is 
to  be  exercised,  and  when  so  qualified  the 
executor  is  frequently,  in  reference  to  his 
limited  or  qualified  powers,  termed  a 
limited  executor.  Thus,  if  one  appoint  a 
man  to  bo  his  executor  at  a  certain  time, 


LHOTKD  VKX/OUWR— continued, 

as  at  tlie  expiration  of  five  years  after  his 
death,  or  at  an  uncertain  time,  as  upon  the 
death  or  marriage  of  his  son,  such  an  exe- 
cutor with  reference  to  the  time  he  should 
begin  to  execute  his  office  would  be  a 
limited  executor.  So  also  an  executor  may 
be  a  limited  executor,  witii  reference  to  the 

Elace  in  which  he  is  empowered  to  execute 
is  trust ;  as  if  a  testator  should  make  A. 
his  executor  fur  his  gooda  in  Cornwall,  B. 
for  those  in  Devon,  and  G.  for  those  in 
Somerset  (Went.  off.  Ex.  291,  4th  ed. ; 
Bro.  Executors,  2,  155  cited  in  1  Wms. 
Ex.  181). 

LHOTED  UABILITT.  The  liability  of 
tlie  members  of  a  Joint  Stock  Company 
may  be  either  unlimited  (which  it  seldom 
is)  or  limited ;  and  if  the  latter,  then  the 
limitation  of  liability  is  eith*T  the  amount, 
if  any,  unpaid  on  the  shares  (in  which 
case  the  limit  is  said  to  be  by  ihare9\  or 
such  an  amount  as  the  members  guarantee 
in  the  event  of  the  company's  being  wound 
up  (iu  whicli  case  the  limit  is  said  to  bo 
by  guarantee).  Where  the  limit  is  by 
shares  the  memorandum  of  association 
must  contain  a  declaration  that  the  lia- 
bility is  limited,  and  the  amount  of  the 
capital  must  be  divided  into  shares  of  a 
fixed  amount ;  and  each  original  member 
must  take  one  share  at  least,  and  write  the 
number  he  takes  opposite  to  his  name  in 
the  memorandum  of  association.  On  the 
other  hand,  when  the  liability  is  limited 
by  gUMmntee,  the  memorandum  must  con- 
tain a  declaration  that  in  the  event  of  the 
company  being  woutid  up  each  member 
will  contribute  towards  the  liabilities  what 
may  be  required,  not  exceeding  a  specified 
amount.  The  unpaid-up  capital  is  called 
up  when  wanted,  or  at  certain  agreed 
periods ;  the  successive  demands  for  it  are 
thence  technically  described  as  caUs. 

See  titles  Calls;  Joint  Stook  Com- 
panies. 

LIEEAL  CONSAHGUIHITT.  That  re- 
lationship which  subbists  between  persons 
each  of  whom  is  descended  in  a  direct 
line  from  another,  as  between  son,  fatlier, 
grandfather,  great-grandfather,  and  so  up- 
wards in  the  direct  ascending  line,  or  down- 
wards in  the  direct  descending  line. 

See  title  Collateral  CoNaANOUiNiTT. 

LIHEAL  DESOEHT.  Descent  in  a  right 
line,  as  where  an  estate  descends  from 
ancestor  to  heir  in  one  line  of  snooeaBion, 
as  opposed  to  collateral  descent,  which  id 
descent  in  a  transverse  or  zigzag  line, 
namely,  up  through  the  common  ancestor 
and  then  aown  from  him. 

See    titles    Collatebal    Descent; 
Descents. 
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inrXAL  WABSASTT :  See  titlee  OoL- 

LATKHAL  WaHBANTT  :  WaBRANTY. 

LIQUIDATSD  DA1CA0X8  are  damages, 
the  amount  of  wbiob  is  fixed  or  ascertained, 
as  op{K>sed  to  unasoertained  or  nncerttin, 
t.e.,  nnliquidated,  damages.  It  is  frequently 
mntnally  a;p«ed  between  the  parties  to  a 
contract  that  the  one  shall  pay  to  the  other 
some  specified  snm  of  money  in  the  eyent 
of  a  breach  of  the  ooutract ;  and  in  such  a 
case,  it  frequently  becomes  a  nice  question 
whether  such  sum  is  to  be  considered  in 
the  nature  of  a  penalty  merely  for  the 
purpose  of  covering  the  damages  which  one 
party  may  sustain  in  the  event  of  a  breach 
committed  by  the  other,  or  whether  the 
full  sum  specified  is  to  be  actually  paid  to 
the  injured  party  as  liquidated  or  settled 
damages,  without  reference  to  the  extent 
of  the  injury  sustained.  (See  Kembie  v. 
Farren^  6  Bing.  141 ;  Reilly  v.  JoneSt 
I  Bing.  202 ;  Gh.  on  Goutr.  863,  864). 
See  title  Damages. 

LKITTIDATIO  V.  Under  the  Bankruptcy 
Act,  186i>,  a  person  in  embarrassment;  in- 
stead of  sufifering  himself  to  be  made  a 
bankrupt,  may  (under  s.  125)  summon  a 
meeting  of  his  creditors  and  preyail  with 
thi*m  by  special  resolution  to  declare  that 
bia  affairs  shall  be  liquidated  by  arrange- 
meut;  the  proposed  liquidating  debtor 
must  at  thid  meeting  produce  a  statement 
of  his  affiiirs;  and  the  special  resolution 
and  the  statement  of  aftkirs  are  then  re- 
gistered with  the  Registrar  in  Bankruptcy. 
A  tru;stee  is  thereupon  appv)inte(I,  with  or 
without  a  committee  of  inspection ;  and 
when  that  is  done  the  general  provisions 
of  the  Act  applicable  to  the  proof  of 
debts,  &c.,  in  the  case  of  bankruptcy  are 
made  applicable  to  the  proof  of  debts,  &c., 
in  tbe  liquidation.  Tlie  property  of  the 
liquidating  debtor  vests  in  his  trustee, 
who  has  j^ho  like  powers  as  a  trustee  in 
bankruptcy.  The  close  of  the  liquidation 
and  the  dibchnrge  of  tlie  liquidating  debtor 
depend  upon  the  creditors,  who  may  make 
a  Bpecial  resolution  to  that  effect  in  general 
meeting;  and  upon  the  trustee  reporting 
such  special  resolution  to  the  Registrar  in 
Bankruptcy,  he  will  grant  to  the  liqui- 
dating debtor  a  certificate  of  disobarge. 
See  titles  Bakkbuftct  ;  Gompositiok. 

UQUIBATOB.  Is  an  officer  of  tbe  Gourt 
appointed  in  and  for  the  winding  up  of 
insolvent  companies.  He  has  large  pjowers, 
K>me  of  wbicii  he  may  exercise  without, 
but  others  only  with,  the  sanction  of  the 
Gourt. 

See  title  Wiudimo-up. 


LIB   MOTA:    See    title    Ante 
Motau. 


Litem 


LIS  PESBlirS.  This  phrase  denotes  a 
suit  or  action  depending,  ^.0.,  in'  course. 
Inasmuch  as  every  such  suit  or  action 
would,  when  decided,  naturally  affect  the 
land  according  to  its  result  in  whose  hands 
soever  the  land  might  t>e  at  the  date  of  the 
decision,  it  was  enacted  by  the  2  &  3  Vii-t. 
c.  11,  s.  7,  that  no  lU  pendens^  unless  or 
until  the  same  was  registered,  and  duly  re- 
registered, should  bind  a  purchaser  or 
mortgagee  not  having  exprera  notice 
tiiereof.  By  the  stat  13  &  14  Vict  c.  85, 
s.  17,  a  special  case  to  which  appearancts 
have  been  entered  is  made  a  lU  pendens. 
Lastly,  by  30  &  31  Vict  o.  47,  s.  2,  if  a 
suit  or  action  is  not  prosecut«;d  in  a  bond 
fide  manner,  the  Gourt  may  order  the  regis- 
tration of  it  as  a  lie  pendens  to  be  vacated, 
and  that  even  without  the  consent  of  tbe 
person  registering  the  same. 

118  PBVBSVS,  YACATIOH  OV:  See 
title  L:8  Pendens. 

LITKBI8  OBLIOATIO.  In  Roman  Law, 
was  the  contract  of  nameti^  which  was 
constituted  by  writing;  {ecripturd).  It  was 
of  two  kinds,  viz.  (1.)  A  re  in  personam^ 
when  a  tramaotion  was  transferred  fmm 
the  day-book  (adveraaria)  into  the  ledger 
{codex)  in  the  form  of  a  debt  under  the 
name  or  heading  of  the  purchaser  or 
debtor  (nomen)\  and  (2.)  A  per8i>nd  in 
peri'onamj  where  a  debt  already  btanding 
under  one  nomen  or  heading  was  trnns- 
fened  in  the  uautil  course  of  Novatio  from 
that  nomen  to  another  and  substitutctl 
nomen.  By  reason  of  this  transferring, 
these  obligations  were  called  nomina  iron- 
scri'ptitia;  no  money  was  in  fact  paid  to 
constitute  the  oontract;  if  ever  money  was 
paid,  then  the  nomen  was  arearium  (t.e.,  a 
real  contract,  re  contractus)  and  not  a 
nomen  proprium, 

LITIS  CONTESTATIO :  See  title  GoK- 
testatio  Litis. 

LIVSBT.  During  the  existence  of  tbe 
feudal  tenures  and  customs,  the  male  heir 
when  he  arrived  at  the  age  of  twenty-one 
years,  or  the  heir  female  at  the  age  of  six- 
teen, might  sue  out  a  writ  of  livery  or 
ouster  le  main;  that  is,  the  delivery  of 
their  lands  out  of  their  guardian's  hands ; 
for  in  the  feudal  times  the  lord  was  entitled 
to  the  wardship  of  the  heir,  avd  was  called 
the  guardian  m  chivalry, — this  wardship 
consisting  in  the  lord's  having  the  custody 
of  the  body  and  lands  of  such  heir  till  he 
or  she  attained  the  age  of  twenty-one  if  a 
male,  or  sixteen  if  a  female  (2  Inst.  203), 
without  being  subject  to  account 
See  title  Wardship. 


LIVSBT    OF    BXnnr.     This   simply 
means  delivery  of  the  laud  (Jlraditio),    ^t 
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UVBEY  OF  SElSTS—continued, 

is  of  two  kinds,  being  either  ia  deel  or 

in  law.  ,    .       .     *    1.       «^i. 

(1.)  Livery  in  deed,  i.e.,  m  fact  or  M-t. 
was  perfonne*!  by  delivery  of  a  part  of  tlie 
actual  thing  in  lieu,  and  as  a  symbol,  of 
the  whole.  e.g.,  by  delivery  of  the  ring  of 
a  door,  or  of  a  branch  of  a  tree,  or  a  turf  of 
the  ground,  accompanied  with  these  or  the 
like  words  spoken  l)y  the  feoffor :  •*  Here  I 
deliver  you  seisin  of  this  house  or  land 
las  the  case  might  he\  "  in  the  name  of  the 
tenements  contained    in  thw  deed,   and 
according  to  the  form  and  effect  thereof . 
And  thereapon  the  feoffee  entered  upon  or 
took  possession  of  the  house  or  land.    A 
separate  livery  was   wanted  for  lands  in 
several  counties.    Livery  in  deed  might  be 
made  either  to  the  feoffee  personally,  or  to 

his  attorney.  ,  i      *.  ^  ^, 

(2.)  Livery  in  law,  i.«..  constructive  or 
implied  delivery  of  the  actual  tiling.    TliM 
was  done  off  the  land  but  in  sight  of  it, 
the  feoffor  saying  these  or  the  like  words : 
*•  I  ffive  you  yonder  land,  enter  and  taKe 
po«^88iou  r  and  if  the  feoffee  thereupon 
OTat  any  time  thereafter  during  the  life  of 
the  feoffor  entered  upon    the    land,   the 
livery  was  good,  but  otherwise  it  was  void. 
One    such    livery    sufficed    for    various 
counties.    Livery  in  law  could  be  made 
only  to  the  feoffee  personally,  but  not  to 
his  attorney  (Wms.  R.  P.  138-9). 

UVIHO,  lAPSE  OP :  See  title  Lapse. 

IIVIHO  MDIOBT.  "When  a  liKht  («  g., 
by  prescriptionX  is  said  to  have  been  en- 
ioyed  within  all  the  time  of  living  memory, 
the  phrase  means  that  there  is  absolutely 
no  evidence  of  its  not  having  been  enjoyed 
at  any  assignable  period,  either  prior  or 
subsequent  to  1  Rio.  1.;  but  legal  memory 
is  bounded  bv  1  Rio.  1. 

See  title  Mbmoby  of  Man. 


LLOYD'S  B0HD8.    These  are  acknow- 
ledgments by  a  raUway  company  und»r 
its  seal  of  a  debt  incurred  and  actually  due 
by  the  company  to  a  contractor  or  other 
person  for  work  done  or  for  goods  supplied, 
with  a  covenant  for  payment  of  the  prin- 
cipal and  interest  at  a  future  time.    They 
arevalid  securities,  if  issued  bona  fide ;  but 
if  employed  as  a  mere  device  to  borrow 
money,  or  otherwise,  in  fraud  of  the  Acts 
regulating  the  company's  power  of  borrow- 
inff.  they  are  void  {Chambers  v.  Manchester 
and  MilM  JBy.  Co.,  5  Best  k  Smith.  588). 
In  ease  the  bond  is  void,  the  directors  who 
caused  the  company's  seal  to  be  affixed 
thereto  are  not  personally  liable  {Bashdall 
v.  Ford,  14  W.  R.  950 ;  14  L.  T.  Rep.  790). 
LOAH.    Is  a  contract,  and  may  be  either 
a  simple  contract  or  a  specialty  one.  and  in 
either  case  either  with  or  without  security. 


LOAH— conltnuecK. 
It  is  usually  at  interest  In  loans  for  eon- 
sumption  (witt/Miim),  the  property  passes 
into  the  borrower;  but  in  loans  for  use 
{eommMaium,  loaalio  rei)*  the  property  re- 
mains in  the  lender. 

LOAK  CAPITAL.  Public  and  joint  stock 
companies  may  create  a  loan  capital,  t.e^ 
may  borrow  money  on  mortgage  or  bond 
or  debenture  stock ;  e^.,  railway  opmp«"^ 
under  the  RaUway  Companies  Act,  1857 
(30  &  31  Vict.  0.  127).  s.  21.  Such  loan- 
capital  takes  preoedenoe  usually  of  all 
other  the  general  debt»  (but  not  hens)  of 
the  company. 

L0AH-H0TS8:  S«  title  Llotd^s  Bohm. 
LOCAL  ACT  OF  PAELIAKEHT.  Such 
an  Act  as  has  for  its  object  the  interest  of 
some  particular  locality ;  as  the  formation 
of  a  road,  the  alteration  of  the  course  of  a 
river,  the  formation  of  a  public  market  m 
a  particular  district,  Af*. 

See  titles  Gihibal  IflsinB,  Pl«a  or ; 

Pbivatk  Act  of  PABUAMDrr. 

LOCAL  ACTIOK.    An  action  was  termed 

local  when  all  the  principal  facts  on  which 

it  was  founded  were  of  a  local  nature^s 

where  possession  of  land  was  to  be  recovered, 

or  damages  for  an  actual  trespass,  or  for 
waste  affecting  land,  or  for  any  other  tana 
of  injury  affecting  real  property,  because  in 
such  a  case  the  cause  of  action  related  to 
some  particular  locality,  which  usually  aho 
constituted  the  venue  of  the  action.  But 
under  the  Judicature  Act,  1873,  there  is  no 
local  venue  for  the  trial  of  any  action 

(Sch.  r.  28).  .  „ 

See  titles  Tbahbitobt  Action  ;  vbkue. 

LOCAL  BOASD.    The  Local  Government 
Board  constituted  by  the  Acts  34  &  35 
Vict.  c.  70,  and  38  &  39  Vict.  c.  55,  and  by 
which  Acts  all  the  powers  and  dut^s  of 
the  Poor  Law  Boanl  and  of  the  Pnvy 
Council  as  regards  local  government  were 
transferred  to  it,  exeroises  a  general  control 
over  all  local  boards  throughout  England. 
There  is  a  local  board  for   every  local 
government  district ;  and  the  local  board 
is  usually  the  sanitary  authority  and  also 
the  burial  board  for  the  district,  with  power 
to  regulate  labourers'  dwellings,  burials, 
baths  and  wash-houfie?,  gas,  water,  tram- 
ways, &c.,  and  having  power  to  make  rates 
to  defray  its  expenses,  and  to  borrow  money 
upon  the  secunty  of  the  rates  and  the  pro- 
perty of  the  board.    Most  local  boards  have 
been   established   by  provisional   orders 
made  under  the  two  repealed  Acts  11  &  12 
Vict.  c.  63,  and  21  &  22  Vict.  c.  98,  and 
duly  confirmed  by  special  Act ;  but  tliey 
would  now  be  formed  under  the  Publio 
Health  Act,  1875. 

See  title  Local  GovKRNinENT  Acts. 
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LOCAL    OOYnuraSHT   ACTS.      The 

LoQiil  GoYernment  Act,  1858  (21  A  22  Vict 
c.  98),  which  was  docUred  to  form  part  of 
the  Public  Health  Act,  1848  (U  A  12  Vict, 
c.  63),  ii8«^  to  be  the  prinicipal  Act,  but 
both  Acts  have  been  repealed  by  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  in 
which  latter  Act  (and  Sch.  ▼.  thereto),  and 
the  Act  84  A  35  Vict  c.  70,  the  proTisions 
now  in  force  are  to  be  found. 
See  title  Local  BoxaD. 

LOCATIO  COHDIfCnO.  In  Roman  Law, 
is  the  contract  of  hiring  and  letting.  It 
may  be  either  loeatio  rei  {e,g,^  the  hire  of  a 
wagi^on  or  beast  of  burden^  or  loeatio 
operi$  (0.gF.,  a  contract  to  build  a  church  or 
theatre),  or  loeatio  opetarum  (t.6  ,  the  hire 
of  services  generally).  This  contract  always 
involved  remuneration ;  the  like  If  gra- 
tuitous was  either  commodalum  (if  of  a 
tiling),  or  mandaium  (if  of  servicea). 

LOCKE  KnrO'8  ACTS.  The  principal 
Act  is  17  A  18  Vict.  o.  1 13,  whereby  (in 
effect)  lands  (being  freehold  or  copvhold) 
were  made  liable  to  the  mortgage  (if  any) 
upon  them,  in  exoneration  of  the  personal 
estate  of  the  deceased  testator  or  intestate, 
which  persofial  estate  was  theretofore  pri- 
marily liable.  By  the  two  subsequent 
Amendment  Acts,  30  A  31  Vict.  c.  69,  and 
40  A  41  Vict  c.  34,  the  principal  Act  has 
been  extended  to  include  mortgages  on 
leasehold  hereditaments,  and  the  word 
mortgage  has  been  extended  to  include 
liens  for  unpaid  purchase-moneyi  whether 
the  testator  dies  intestate  or  testate.  But 
the  deceased  may  by  express  words  or  by 
necessary  implication  exclude  the  operation 
of  the  Aits. 

LOCO  PABEHTIS:  See  tide  In  Logo 
Pakemtis. 

LOCOKOnVSS  OH  BOADB.  Their  use 
is  regulated  by  the  stats.  24  A  25  Vict. 
c.  70,  and  28  A  29  Vict  c.  83,  by  which 
provisiou  is  made  for  the  safety  of  the  road, 
and  of  persons  using  it,  and  for  the  repair 
and  preservation  of  bridges  damaged  or 
likely  to  be  damaged  by  their  use. 
See  title  Tramways. 

LOCUS  IH  QUO.  The  place  in  which 
the  cause  of  action  arose,  or  where  anv- 
thing  is  alleged  to  have  been  done,  m 
pleadings  is  so  called  (1  Salk.  94).  The 
phrase  is  almost  peculiar  to  actions  of 
trespass  quare  clautum /regit. 

LOCUS  POBHirSHTLZB.  Is  a  phrase 
which  signifies  in  law,  that  the  parties  are 
not  yet  completely  bound  by  their  intended 
contract  or  other  tlie  contemplated  obliga- 
tion. 

LOCUS  STANDI.  Is  the  position  of  any 
person  ox  corporation  rckitively  to  some 


LOCUS  n Ani^  continued, 

pending  matter,  entitling  him  or  it  to 
appear  in  the  matter,  and  bhew  cause  for 
or  against  siiroe.  The  phrase  is  most  com- 
monly used  with  reference  to  the  various 
persons  and  bodies  who  seek  tj  oppose  a 
Dili  in  Parliament  (as  to  which  tee  Smet- 
hurbt  on  Locus  Standi) ;  but  the  phrase  is 
of  frequent  occurrence  also  in  ordinary 
actions:  eg.,  a  solicitor  after  incurring 
costs,  or  after  becoming  entitled  to  costis 
in  an  action  has  a  locus  standi  in  same  to 
use  his  client's  name  to  prosecute  the  action 
so  as  to  realize  his  ousts  {Fisfter  v.  Boldiotn, 
U  Ha.  372). 

LODOZB:  See  titles  Eleotobal  Fbak- 
csisb;  Lodoinq-Houses;  Lodoinos. 

LODOnrO-EOUSZS.  The  keeper  of  a 
lodging-house  is  not  liable  (as  an  inn- 
keeper) for  the  loss  of  the  goods  brought 
by  a  lodger  to  her  house,  provided  she  be 
not  guilty  of  a  positive  misfeasance  {Holier 
V.  SoiObg,  8  G.  B.  (K.S.)  254).  As  regards 
common  lodgin^-houjcs,  these  are  under 
sanitary  inspection,  and  various  provisions 
have  been  made  by  statute  to  prevent  their 
overcrowding,  especially  in  the  metropolis 
(37  A  38  Vict  c  89),  but  also  elsewhere  la 
England. 

See  title  Health,  Public. 

LOSOmOS.  A  person  who  lets  lodg* 
ings  impliedly  warrants  that  they  are 
reasonally  fit  for  habitation  {Smith  v. 
Marable,  11  M.  AW.  5).  A  contract  for 
mere  lodgings  is  always  determinable  upon 
notice  by  either  party  to  the  other,  a  week's 
notice  being  thiat  usually  given  in  the 
absence  of  any  special  agreement;  and 
this  rule  is  not  altered  although  the  rent 
should  not  be  paid  by  the  week,  but  by 
longer  periods  (Right  v.  Darby,  1  T.  K. 
159).  Since  the  stat.  34  A  35  Vict  o  79,  a 
lodger's  goods  cannot  be  distrained  for  the 
rent  owing  from  his  landlady  to  the  supe- 
rior landlord. 

LOLLAHDS.  A  body  of  primitive  Wes- 
le>  ans,  who  assumed  importance  about  the 
time  of  John  Wycliffe  (1360),  and  were 
very  successful  in  disseminating  evangelical 
truth;  but  being  implicated  (apparently 
against  their  will)  in  the  insurrection  of 
the  Villeins  in  1381,  the  stat.  De  Hasretico 
Comburendo  (2  Hen.  4,  c.  15)  was  passed 
against  them,  for  their  suppri  ssion.  How- 
evt^r,  they  were  not  suppressed ;  and  their 
representatives  survive  to  the  present  day 
under  various  names  and  disguises. 

See  titles  Crxtboh  and  State;  Dis- 

6IMTEB8:  Ac. 

LOHDOV,  CITY  07 :  S-^e  title  Citt  of 
London. 

LOKO  PABLIAKZHT,  ACTS  07.  This 
Parliament  ai)Simbled  in  1610-41,  and  was 

Y  2 
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LOKO  PA&UAKEirT,  ACTS  OF— eonM. 

never  formally  didsolved.  The  stat.  4  Edw. 
3,  c.  14,  had  enacted  that  Parliament  should 
m(«t  every  year  or  oftener  if  need  were ;  but 
this  Act,  which  had  been  little  re^rded 
by  any  sovereign,  was  most  ejnregiously 
disregarded  by  Charles  I.  Accordingly,  the 
Long  Parliament  now  enacted  its  famous 
Triennial  Bill,  providing  that  Parliament, 
if  not  actually  tiien  sitting,  sliould  be  ipto 
ftusto  dissolved  at  the  expiration  of  three 
years  from  the  first  diy  of  its  session,  and 
the  chancellor  was  to  issue  new  writs 
within  three  years  from  the  dissolution; 
and  in  case  no  such  writs  were  issued 
within  that  time,  the  peers  were  to  assemble 
of  themselves  at  Westminster  and  to  issue 
writs  to  the  sheriffs  requiring  them  to 
summon  representatives  of  the  Commons; 
and  in  case  the  Peers  failed  to  do  so,  the 
sheriffs  of  their  own  accord,  or  (in  their 
default)  the  electors  themselves  were  to 
proceed  to  the  new  elections.  This  Triennial 
Act  was  repealed  upon  the  restoration  of 
Charles  II.,  and  is  to  be  distinguished  from 
the  Triennial  Act  so  called  par  eminence 
(6  W.  &  M.  0.  2). 

The  other  legislative  Acts  of  the  Long 
Parliament  were  the  following : — 

(1.)  Thej  annulled  the  judgment  against 
Hampden  in  the  case  of  Ship  Money,  and 
declared  ship-money  and  also  the  taxes  of 
Charles  L  on  foreign  merchandise  illegal ; 

(2.)  They  abolished  the  Court  of  Star 
Chambtf ;  also,  the  Court  of  High  Com- 
mission; also,  the  Court  of  the  President 
and  Council  of  the  North ;  also,  the  Court 
of  the  President  and  Council  of  Wales; 
also,  the  Courts  of  the  Duchy  of  Lancaster 
and  of  the  County  Palatine  of  Chester ; 

(3.)  They  declared  it  illegal  to  impreu 
his  majesty's  subjects,  or  to  compel  them 
to  go  out  of  the  country  to  serve  in  foreign 
wars; 

(4.)  They  passed  an  Act  declaring  that 
they  could  not  be  dissolved  without  their 
own  consent ; 

(5.)  Th^  abolished  Episcopacy  and  es- 
tablished Presby  terianism ; 

(6.)  They  deprived  the  king  of  the  oon- 
trcd  of  the  militiA  and  forces,  and  assumed 
that  control  to  themselves,  and  eventually 
they  laid  nineteen  propoeitione  before  the 
king,  of  which  the  principal  were  the  fol- 
lowing : — 

(a.)  That  privy  ooundllorB  and  officers 
of  state  should  be  approved  in 
Parliament ; 

(b.)  That  the  education  and  marriaee  of 
the  king's  children  should  be 
under  the  control  of  Parliament ; 

(c)  That  tiie  militia  and  forces  and  aU 
fortresses  and  magazines  should 
be  given  up  to  the  nominees  of 
Parliament ; 


LOKG  PABUAUKT,  ACTS  Ol^-canid. 

(cf.)  That  all  judges  should  hold  office 
during  good  behaviour ;  and, 

(e.)  That  all  popish  lords  should  be  de- 
prived of  their  votes. 


LOVGI TEKPOBIB 

USUOAFIO. 


:  See  ttUe 


LOBD  CAMPBELL'S  ACT:  See  tiUe 
Campbell  (Lokd*s)  Act. 

LOBD  CHAHCBLLOB :  See  titles  Chah- 
OELLOB ;  Lord  Chief  Justiob. 

LOBD   CHIBF   JUSTIOB.     The    Lord 

Chief  Justice  of  England  (being  the  Chief 
Justice  of  the  Queen's  Bench  DirisioD) 
was  originally  the  Justiciar  of  the  kingdom, 
and  as  such  was  a  higher  officer  than  the 
Lord  Chancellor.  The  Justiciar  was  regent 
of  the  kingdom  during  the  king's  absence. 
The  office  was  invented  b^  Will.  L  and 
abolished  (in  its  executive  part)  by 
Edw.  I. ;  but  the  clerks  in  the  chancellor's 
office,  in  issuing  the  original  writs  by 
which  actions  were  commenced  at  common 
law,  were  subject  to  the  Chief  Justice,  and 
not  exclusively  to  the  Chancellor.  The 
gradual  rise  of  the  Lord  Chancellor  to  his 
present  admitted  judipial  and  executive 
superiority  over  the  Lord  Chief  Justice  is 
not  distinctly  traceable  in  histonr,  but  it 
is  involved  in  the  struggles  of  £quity  to 
assert  its  control  of  the  Common  Law. 
See  title  Law  and  Eqcitt. 

LOBD  HIGH  COHSTABLB:  See  title 
C0N8TABI& 

LOBD  LIBUTEHAHT.  This  office  was 
created  by  Philip  and  Mary,  as  a  revival 
of  the  old  English  earl,  t.e.,  chief  military 
officer  of  the  Crown  for  the  county,  and 
the  sheriff  became  thenceforth  a  purely 
civil  officer.  By  the  Army  Begulaiion 
Act,  1871  (34  &  35  Vict  c.  86),  s.  6,  the 
jurisdiction  of  the  Lord  Lieutenant  over 
the  militia  and  other  the  auxiliary  forces  has 
been  re-vested  in  the  Crown,  and  is  exer- 
cised through  the  Secretary  of  State  fur 
War  and  his  officers. 

LOBD  OF  MAHOB:  See  tiUes  Coft- 
HOLDS ;      Enpranchisbiixsit  ;      Mamob  ; 

Wastb-Lands. 

LOBD  XATOB.  The  chief  officer  of 
the  Corporation  of  the  City  of  London  is 
so  called.  The  origin  of  the  appellation  of 
**  Lord "  which  the  Mayor  of  London  en- 
joys, is  attributed  to  the  fourth  charter 
of  Edward  HI.,  which  conferred  on  that 
officer  the  honour  of  having  maces,  the 
same  as  royal,  carried  before  him  by  the 
Serjeants.  He  is  annually  nominated  and 
elected  by  the  livery  fix>m  amongst  such  of 
the  aldermen  as  have  served  the  office  of 
sheriff.    In  his  character  of  chief  inagi»- 
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LOIBD  XATOB— «mff  nHed. 
trate  of  the  city,  the  Lord  Maynrpresiilefl 
in  the  Inner  Chamber  of  the  Court  of 
Aldennen  in  the  Court  of  Common  Council, 
and  in  the  Court  of  Common  Hall ;  and  as 
auoh  iaeaea  hia  precept  for  the  holding  of 
any  of  these  courts.  He  is  also  nominally 
President  of  the  Conrt  of  Aldermen  in  the 
Outer  Chamber  (or  Lord  Blayor^s  Court). 
The  corporation  provide  the  Lord  Blayor 
with  the  mansion  House,  which  they  keep 
in  repair  at  tlieir  own  expense,  and  an- 
nually grant  him  a  sum  of  money  amount- 
ing to  £10,000,  and  also  provide  him  with 
various  officers  at  their  own  expense  to 
support  tho  dignity  of  the  office  (rulling's 
Iaws  uid  Customs  of  the  City  and  Port  of 
London). 

LOSD  1CAT0B8  OOITBT.  Tliis  is  a 
Court  of  Record,  of  Law  and  Bquity,  and  Lb 
the  chief  court  of  justice  within  the  cor- 
poration of  London.  Its  legal  style  is  **  The 
Conrt  of  our  Lady  the  Queen,  holden  before 
the  Lord  Mayor  and  Aldennen  in  the 
Chamber  of  the  Guildhall  of  the  City  of 
London/'  In  legal  consideration  and  in 
conformity  with  the  style  of  the  Court,  the 
Lord  Mayor  and  Aldermen  are  supposed  to 
preside ;  but  the  recorder  is  in  fact  the 
acting  judga  All  persons,  as  well  freemen 
as  non-freemen,  not  being  under  any  general 
incapacity  which  would  disable  them  from 
suing  in  the  superior  Courts  at  West- 
minster, may  sue  in  this  Court.  As  a  Court 
of  Common  Law  it  has  cognizance  of  all 
personal  and  mixed  actions  arising  within 
the  City  and  liberties,  without  regard  to 
the  amount  of  the  debt  or  damages  sought 
to  be  recovered ;  and  if  the  gist  of  the  action 
arise  within  tlie  City,  the  residence  of  the 
plaintiffor  defendant  therein  is  immaterial 
(Pnlling's  Laws  and  Customs  of  the  City 
and  Port  of  London,  177,  2nd  ed. ;  Bran- 
don on  Foreign  Attachments,  and  Notes  of 
Practice).  An  appeal  from  the  Lord 
Mayor's  Court  used  to  lie  to  the  Exchequer 
Chamber,  but  it  now  lies  (as  from  an 
inferior  Court)  to  a  Divisional  Court  of  the 
High  Court  {Apple/ord  v.  Judkitu,  3  C.  P. 
Div.  489).  As  to  whether  and  when  a 
prohibition  issues  or  not  to  restrain  an 
action  in  the  Lord  Mayor^s  Court,  tee  title 
pBOHiBTnoN,  and  as  to  attachments  issuing 
out  of  the  Lord  Mayor's  Court,  see  title 
Attaohmbnt,  Fobkioh. 

LOBD  PABAXOinfT :  See  titles  Fi^jdal 
Ststbm  ;  LoBD  akd  Vassal. 

LOBD  AHD  VASSAL.  The  fundamental 
maxim  of  all  feudal  tenure  is  this :  that 
all  liuids  were  originally  granted  out  by 
the  sovereign,  ana  are  therefore  holden 
either  mediately  or  immediately  from  the 
Crown.    The  grantor  was  called  the  pro- 


LOBD  AVD  YABBAL-eontinued, 
prietor  or  lord,  being  he  who  retained  the 
dominion  or  ultimate  property  of  the  feed 
or  fee ;  apd  the  grantee,  who  only  had  the 
use  and  possession,  according  to  the  terms 
of  the  grant,  was  styled  the  feudatory  or 
vassal,  which  was  only  another  name  for* 
the  tenant  or  holder  of  the  lands. 

See  titles  Estatk  ;  Fkudal  Ststcx  ; 
Tknxjbi. 

L0BD8  OJ  APPEAL  IS  OXDIHABT. 

Are  life  peers  appointed  under  the  statute 
39  A  40  Vict  c.  59  (Appellate  Jurisdiction 
Act,  1876),  for  strengthening  the  judicial 
body  of  the  House  of  Lords. 

LOBDS  AFPBLLAHT8.  Five  peers  who 
for  a  time  superseded  Kiohard  II.  in  his 
Government ;  and  whom,  after  a  brief  con- 
trol of  the  Government,  he  in  turn  super- 
seded in  1397,  and  put  the  survivors  of 
them  to  death.  Richard  IL's  eighteen 
commissioners  (twelve  peers  and  six  com- 
moners) took  their  place,  as  an  embryo 
Privy  Council  ai-ting  with  full  powers, 
during  tho  Parliamentary  recess. 

LORD'S  BAT :  See  title  Sunday. 

LOBDS,  HOUSE  OF :  See  titles  Housb  or 
Lords,  JuBisDicriON  of  ;  Peers. 

LOBDS  0BDAIKEB8.  Appointed  in 
1812,  in  reign  of  ICdw.  IX.,  for  the  control  of 
the  sovereign  and  the  court  party,  and  for 
the  general  reform  and  better  government 
of  the  country. 

LOBDS  SPIBITVAL  AVD  TBMPOBAL. 

The  lorda  apiritual  compose  one  of  the 
constituent  |)arts  of  Parliament,  and  con- 
sist of  two  archbishops  and  twenty-four 
bishops;  and  by  the  Act  of  Union  with 
Ireland  (39  &  40  Geo.  8,  c.  67)  four  Irish 
lords  spiritual,  taken  from  the  whole  body 
by  rotation  of  sessions,  were  added,  who 
ranked  next  after  the  spiritual  lords  of 
Great  Britain ;  but  under  the  stat.  32  A  38 
Vict,  c  42,  these  Irish  lords  spiritual  have 
ceased.  The  lorde  temporal  consist  of  all 
the  peers  of  the  realm,  by  whatever  title- 
of  nooility  distinguished,  and  form  another 
constituent  part  of  Parliainent. 
See  title  Peers. 

LOSS :  See  title  Profit  and  Loss. 

LOSS,  TOTAL :  See  title  Underwriters. 

LOST  DOCmOEBT,  PBOOF  OF.  This 
proof  consists  in  (1.)  Proof  of  the  loss, 
whereby  secondary  evidence  of  the  con- 
tents of  the  document  becomes  forthwith 
admissible:  and 

(2.)  Proof  of  an  office,  or  examined,  or 
other  copy  thereof  or  draft  thereof,  or  even 
by  a  witneBS*s  recollection  of  its  contents 
(Sugden  v.  Lord  St,  Leonardsj  I  Prob.  Div. 
154). 
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Um  PEOPBETY :  See  title  Findbb  op 
Lost  Pbopbbtt. 

LOST  WILL :  See  titles  Lost  Documbnt, 
Pboop  op;  Wills. 

LOT.    Certain  duties,  trills,  assessments, 
or  impoBltions  are  frequently  so  termed. 
See  title  Lot  and  Boot. 

LOT  AND  BOOT  (Sax.  UoU  ft  chance  or 
lot,  and  sceat,  a  part  or  portion).    Certain 
duties  which  muat  have  been  paid  by  those 
whoclaimedtoftxerciBe  theeleotive  franchise 
within  certain  cities  and  boroughs  before 
they  were  entitled  to  vote.    It  is  said  that 
the  practice  became  uniform  to  refer  to  the 
poor-rate  as  a  register  of  "soot  and  lot" 
voters,  so  that  the  t<rm,  when  employed  to 
define  a  right  of  election,  meant  only  the 
payment  by  a  parishioner  of  the  sum  to 
wliich  ho  was  assessed  for  poor  rates  (Eog. 
on  Eccl.  198, 6th  ed. ;  1  Dougl.  129). 
See  title  Eleotobal  Fbamcuisb. 

LOnSRY.  Lotteries  have  been  fre- 
quently resorted  to  both  by  states  and  by 
individuals  for  the  purpose  of  raising 
money,  but  they  are  proscribed  by  the  mo- 
rality and  industry  of  England.  They 
were  declared  a  nuisance  and  prohibited  by 
10  &  11  Will.  3.  c.  17 ;  and  even  foreign 
lotteries  are  forbidden  by  the  6  &  7  Will.  4, 
c.  66,  to  be  advertised  in  England.  For  an 
instance  in  which  these  laws  have  been  put 
in  foroe  see  AUport  v.  ^utt,  1  C.  B.  974; 
and  see  title  Waqebdio. 

LOTJAOE.    This  is  the  contraot  of  hiring 

and  letting  in  French  Law,  and  may  be 

cither  (1 .)  of  things,  or  {%)  of  labour.    The 

varieties  of  each  are  the  following  i'— 

(1.)  Letting  of  things,— 

(a.)  BaU  a  layer,  being  the  lettmg  of 

hoiists ; 
(ft.)  Bail  a  ferme,  being  the  letting  of 
lands ; 
(2.)  Letting  of  labour,— 
(a.)  Loyer,  being  the  letting  of  per- 
sonal service ; 
(6.)  Bail  a  cheptd,  being  the  letting  of 

animals. 
See  titles    Uibiko  ;    LoCATio    Cok* 
dxjctio. 

LOTEB :  See  title  Louaob. 

LUCRATIYA  CAUSA.  Means  a  con- 
sideration which  is  voluntary,  that  is  to 
Bay,  a  gratuitous  gift  or  such  like.  It  was 
opposed  to  aneroea  cai«a,  which  denoted  a 
valuable  consideration.  It  was  a  principle 
of  the  Boman  Law  that  two  lucrative 
causes  could  not  concur  in  the  same  person 
as  regaided  the  same  thing,  that  is  to  say. 
that  when  tlie  same  thing  was  bequeathed 
to  a  person  by  two  different  testators,  he 
could  not  have  the  thing  (or  its  value) 
twice  over. 


LirOEATIVA  VSVCAPIO.    This  species 
of  usucapio  was  permitted  in  Roman  Law 
only  in  the  case  of  persons  taking  possession 
of  property  upon  the  decease  of  its  late 
owner,  and  in  exclusion  or  deforcement  of 
the  heir — whence  it  was  called  ueueapio 
pro  hxrede.     The  adjective  lucraiiva  de- 
noted that  the  pro|>erty  was  acquired  by 
this  usucapio  witliout  any  consideration  or 
payment  for  it  by  way  of  purchase :  and  as 
the  possessor  who  so  acquired  the  property 
was  a  maid  fide  poBSOi^sor,  his  acquisition 
or  twuoapto  was  called  also  imprvba  (t.0., 
ditthonest) ;  but  this  dishonesty  was  tole- 
nited  (until  abolished  by  Hadrian),  as  an 
incentive  to  force  tlie  hxres  to  take  pos- 
session, in  order  that  the  debts  might  bo 
paid  and  the  sacrifices  performed ;  and  as 
a  further  incentive    to   the   %«res,   this 
usueopio  was  complete  in  one  year. 

LUGO  AGS :  See  title  PAflBEMGEB*8  LuG- 

OAGB. 

LUNACY  is  the  common  legal  de8i«;na- 
tion  of  insanity,  or  the  state  of  being  non 
compos  mentis.  The  law  takes  notice  of 
three  degrees  of  lunacy :  (1.)  Lunacy  which 
exempteth  in  crime;  (2.)  Lunacy  which 
exonseUi  in  contract;  and  TS.)  Lunacy 
which  plaoeth  the  party  and  his  property 
under  the  protection  of  the  Crown. 

(1.)  Criminal  lunacy  may  be  either  total 
or  partial.  And  if  total,  than  either  natural 
{dementia  naturalis),  in  which  case  it  is 
termed  idiocy ,  or  accidental  (dementia  acH- 
dentalis),  which  may  be  either  permanent 
or  intermittent    (t.«.,   accompanied   with 
"lucid  intervals")  or  wilfully  brought  on 
by  the  party  himself  (dementia  affertatd), 
e,flf.,  in  the  case  of  drunkenness.    If  the 
lunacy  be  partial,  then  the  criminal  defini- 
tion of  it  is  that  given  in  R,  v.  BPNaghten 
(10  CI.  &  F.  200),  where  the  judgesadvised 
the  House  of  Lords  to  this  effect,  that  not- 
withstanding the  party  did  the  Act  com- 
plained of  rah  a  view,  under  the  influence 
of  insane  delusion,  of  redressing  or  avenging 
some  supposed  grievance  or  injury,  or  of 
producing   some   public  benefit,  he  was 
nevertheless  punishable  according  to  the 
nature  of  the  crime  committed,  if  he  knew, 
at  the  time  of  committing  such  crime,  that 
}ie  was  acting  contrary  to  law. 

(2.)  Witli  reference  to  contract  law,  the 
rule  is,  that  a  lunatic  is  liable  for  neces- 
sarieSf  l^ud  generallv  also  on  contracts  exe- 
cuted of  which  he  has  had  the  advantage, 
notwithstanding  they  may  not  be  for 
necessaiies  at  all  (MoUon  v.  Ckmroux,  4 
Ex.  17) ;  but  that  on  all  executory  contracts 
he  is  not  liable  at  all.  not  even  although  at 
the  time  of  contracting  he  betrayed  no 
signs  of  lunacy,  and  the  other  contracting 
•  party  was  ignorant  thereof. 

(3  )  With  reference  to  the  Chancellor  and 
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Lords  JnsUoea'  jurisdiction  in  lunacy,  this 
jariadioiion  extends  genetslly  to  penuus 
not  capable  of  managing  their  oim  affairs, 
and  therefore  are  properly  deemed  of  un- 
sound mind,  mm  compot  meniit ;  although 
in  this  case  the  lunacy  is  mostly  of  a  very 
slight  degree.  This  jurisdiction  is  now 
ma»t  commonly  exercised  under  the  Lunacy 
Regulation  Act,  1853  (16  ft  17  Vict  o.  70\ 
or  where  the  property  is  of  smttil  amouut, 
under  the  Lunacy  Begnlatiou  Act,  18G2 
(25  ft  26  Vict  c.  86). 

LUVACT  JUBISDICmOH.  Was  origi- 
nally vested  in  the  CSourt  of  Exchequer,  as 
being  inoideut  to  the  Crown's  prerogative 
ill  the  matter  of  revenue;  but  became  trans- 
ferred to  the  Lord  Gbancellor,  not  however 
as  being  head  of  the  Gourt  of  Chancery  but 
as  being  au  official  of  the  Crown,  and  portion 
of  the  executive.  Shortly  after  tne  Hp- 
pointmeiit  in  1851  of  the  Lordd  Justices  of 
Appeal  in  Chancery,  they  were  intrusted 
by  virtue  of  the  Queen's  sign  manual  with 
the  care  and  custody  of  lunatics ;  and  the 
same  Lords  Justices  or  their  successors 
under  the  Judicature  Acts,  1873-75,  con- 
tinue to  exercise  (concurrently  with  the 
Lord  Chancellor)  the  same  jurisdiction 
{Rs  LanoUe,  4  Ch.  Div.  825).  The  juris- 
diction was  defined  by  the  Statute  of  Pre- 
rogatives a?  Edw.  2,  cc.  9  ft  10),  and  is 
regulated  by  the  Lunacy  ReKulation  Act, 
1853.  See  the  cases  of  Beall  v.  Smith,  9 
Ch.  App.  85;  and  In  re  Edwards,  10  Ch. 
Div.  605. 

ITniATIO,  COXXITTBS  OF.  One  or 
more  persons  (being  usually  near  kin  of 
the  lunatic)  are  appointed  to  be  the  guar- 
dians of  hisperson  and  of  his  property,  or 
of  either.  These  guardians  exercise  all  the 
powers  which  the  lunatic  himself  (if  sane) 
might  have  done,  but  in  some  cases  they 
require  the  sanction  of  the  Lord  Chancellor 
in  Lnnacy  before  doing  tlic  act. 


M. 


XAOI8T&ATS8.  The  jurisiUotion  of 
justices  of  the  peace  and  of  magistrates 
generally  is  limited  to  the  district  for  which 
they  are  appointed,  and  is  local  rather  than 
personal ;  but  acts  purely  ministerial,  e.g., 
receiving  informations,  taking  recogni- 
zances, ftc.,  may  be  done  elsewhere,  but  not 
acts  of  a  judicial  character.  The  powers 
and  duties  of  justices,  and  the  proceedings 
before  them,  are  regulated  principally  by 
the  slat.  11  ft  12  Vict.  c.  42  (as  regards 
indictable  offences),  and  bv  the  stats,  lift 
12  Vict.  c.  43,  aud  42  ft  43  Vict  c.  49  (as 


UAQlffOAXEB-oofUinued. 

regards  matters  which  are  subjects  for  the 
summary  jurisdiction). 

See  generally  Grsbnwood  and  Mas- 
tin's    Maoutebial    and    Folicb 

GUIDB. 

MAOHA  OSABTA  The  great  charter 
of  English  liberty  granted  by  or  rather 
extort^  from  King  John,  and  afterwards, 
with  some  alterations,  confirmed  in  Par- 
liament repeatedly  by  Henry  III.  and 
Edward  L  It  wa^  called  Hitgna  Charta  on 
account  of  its  great  importance,  and  partly 
ill  contradistinctim  to  another  charter 
{Carta  de  Foreda),  which  was  granted 
about  the  same  time.  Tbe  provisions  of  this 
charter  extended  not  only  to  the  admini- 
stration of  justice  (regulating  the  various 
jurisdictions,  temporal  and  ecclesiastical), 
but  also  to  the  personal  liberty  of  the  sub* 
ject,  the  limits  of  taxation  of  his  property, 
the  rights  of  foreign  merchants  withm  tbe 
realm,  as  well  during  peai-e  as  in  times  of 
war,  and  also  tbe  liberties  and  privileges 
of  the  church.  It  contains  also  numerous 
provisions  of  a  purely  temporary  nature, 
intended  to  remedy  the  prevailing  abuses 
of  the  times. 

This  statute,  although  constantly  ap- 
pealed  to  as  the  Palludium  of  English 
liberties,  is  vague  and  general  in  its  lan- 
guage, not  providing  for  all  the  difilculties 
of  the  subsequent  centuries;  and,  as  a  con- 
sequence, its  provisions  have  been  from 
time  to  time  variously  enlarged  by  judicial 
interpretation  and  by  resolutions  in  Parlia- 
ment and  even  by  express  legislation. 
See  titles  Batks'b   Cask;    Bankers' 
Case;  Dabnel's  Case;  Ship  Money  ; 
fto. 

KAOirUX  COHOXLTCrX.  Wiis  the  King*s 
Court  of  Parliament  (or  Aula  RegU\  sittmg 
without  the  Commons,  and  exercising  judi- 
cial functions. 

See  title  House  of  Lords,  Jubisdio- 

TION  of. 

XAIBEH  A88IZB.  When,  at  the  assizes, 
no  person  has  been  condemned  to  die,  it  is 
termed  a  **  maiden  assize." 

XAIDSH  BENTS.  A  fine  paid  by  the 
tenants  of  some  manors  to  the  lord  for  a 
licence  to  marry  a  daughter  (Cowel). 

MAIEEX,  or  XAYHEX.  TheviolcnUy 
depriving  another  of  the  use  of  such  of  his 
members  as  are  available  in  fighting,  and 
the  depriving  him  of  his  virile  parte,  the 
loss  of  which  in  him  (as  in  all  aniinals) 
abates  his  courage,  are  considered  mayhems ; 
hence,  to  do  a  person  such  an  external  in- 
jury as  merely  detracts  from  his  personal 
appearance  is  not  considered  a  mayhem, 
because  it  docs  not  weaken  him,  but  only 
disfigures  him  (1  Uawk.  c.  44). 
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XAIinPEBNOBS :  See  tille  Maimprtsb. 

HAIHFBISS,  WBIT  OF.  Means  lite- 
rally a  taking  by  the  hand  {main,  the 
hand ;  prise,  from  prendre,  to  take),  in  the 
sense  of  helping  out  of  prison.  One  of  the 
means  of  remedying  the  injury  of  false 
imprisonment  was  by  a  writ  caUed  a  writ 
of  mainprise,  diiected  to  the  sheriff  (either 
generally,  when  any  man  was  imprisoned 
for  a  hulable  offence,  and  bail  had  been 
refused ;  or  specially,  when  the  offence  or 
cause  of  commitment  was  not  properly  bail- 
able below),  commanding  him  to  take  sure- 
ties for  the  prisoner's  appearance,  usually 
called  mainpernors,  and  to  set  him  at  large. 
Mainpernors  differed  from  bail,  in  that  a 
man's  bail  might  imprison  or  surrender 
him  up  before  the  stlpalatcd  day  of  au- 
peai-ance,  whereas  mainpernors  could  cio 
neither,  but  were  simply  sureties  for  his 
appearance  at  the  day;  again,  bail  weie 
only  sureties  that  the  parties  should  be 
answerable  for  the  special  matter  for  which 
they  stipulated,  mainpernors  were  bound 
to  produce  him  to  answer  all  charges  what- 
soever. Where  an  offence  was  not  bailable 
at  all,  the  justices  were  frequently  directed 
**  to  .commit  such  offender  or  offenders  to 
the  common  gaol  of  the  county,  there  to 
remain  without  bail  or  mainprise"  (48  Eliz. 
c.  2,  8.  4 ;  Dyer,  272  (31) ;  4  Inst.  179). 
See  title  Bail. 

ICAIITTEVANCX.  Thia  word  has  yaiious 
senses. 

(1.)  It  designates  an  offence  bearing  a 
near  relation  to  barratry,  and  which  con- 
sists in  officiously  intermeddling  in  a  suit 
that  in  no  way  belongs  to  one,  as  by  main- 
taining or  assisting  either  party  with 
money,  or  otherwise  taking  great  pains  to 
assist  the  plaintiff  or  defendant  in  the  suit, 
althongh  having  nothing  to  do  with  it  (Les 
Termes  de  la  Jbey ;  Findon  v.  Parher,  11 
M.  &  W.  675). 

(2.)  In  another  sense,  it  denotes  the  pro- 
vision made,  either  by  deed  or  will,  or  by 
order  of  the  Court  of  Chancery,  for  the 
support  and  bringing  up  of  children  during 
their  minorities.  The  Court  is  now  able, 
in  a  proper  case,  to  make  the  requisite 
order  on  summons,  without  action. 

See  title  Infants,  Juribdictiox  over. 

MALA  nPSB:  See  titles  Bona  Fides; 
Fraud. 

XALA  nr  SS.  AH  things  whioh  are 
evil  in  themselves  are  so  tcarmed,  in  con- 
tradistinction to  those  things  which  are  not 
evil  in  themselves,  but  are  only  forbidden 
by  the  laws,  and  which  are  therefore  called 
nuUaprohibita,  or  forbidden  evils,  and  some- 
timee  mala  miia  proh&ita,  to  indicate  that 
the^  are  ovub  by  reason  only  of  the  pro- 
hibition. 


XALA  FBOSIBITA:  See  title  Mala  in 

BE. 

1CALFEA8AVCS.  Is  the  same  as  a  mi*- 
feasanoe,  and  is  opposed  to  a  hienfoManeej 
which  is  the  regalar  and  proper  conduct  of 
a  matter. 

See  title  Misfeabange. 

MAIiTCE.  In  its  legal  sense,  this  word 
does  not  simply  mean  ill-will  against  a 
person ;  but  signifies  a  wrongftd  act,  done 
intentionally,  without  just  cause  or  excuse. 
Thus,  if  I  intentionally  and  without  just 
cause  or  excuse  struck  a  perfect  stranger,  I 
should,  in  legal  contemplation,  do  it  of 
malice,  because  I  did  it  intentionally,  and 
witiiout  just  cause  or  excuse.  So,  if  I 
muim  cattle,  even  without  knowing  .whose 
they  are,  I  should,  in  legal  construction, 
do  it  of  malice,  because  it  would  be  a 
wrongful  act,  and  be  done  intentionally, 
without  cause  or  excuse.  Malice  is  uf  the 
following  varieties : — 

(1.)  Malice  in  Law,  being  that  species 
of  it  which  is  implied  without  proof;  and 

(2.)  Malice  ia  Fact,  which  again  pre* 
sents  two  sub-varieties,  viz. : — 
(a.)  Personal  malice,  t.e.,  spite,  against 

some  particular  individual ;  and 
(&.)  Malice,  against  the  world  Konerally, 
without  reference  to  any  particular 
individual,  e.g.,  where  a  person 
throws  a  botUe  of  vitriol  over  a 
wall  into  the  public  street  or  high- 
way, not  knowing  or  oaring  who 
or  whether  any  one  is  passing  in 
the  street  or  on  the  highway  at 
the  time. 

MALICE  FBSFEHSS  (from  the  Latin 
malitia,  malice,  and  the  Fr.  petiser,  to 
think,  and  pre  beforehand.)  Mcdice  afore- 
thought, t'.e.,  deliberate,  predetermined 
malice  (2  Boll.  Hep.  461).  Homicide  un- 
less shewn  to  be  unaccompanied  with  this 
malice  is  murder;  but  otherwise  it  is  only 
manslaughter.  The  malice  to  commit  a 
felonious  act,  where  another  is  committed 
although  not  intended,  is  referrible  to  tho 
act  committed  (R,  v.  Crispe,  16  How.  St 
Tii.  80);  but  this  inferential  reference 
being  an  extreme  application  of  malice  is 
not  made  in  new  crimes  created  by  statute 
(Reg,  V.  PevMiton,  L.  B.  2  C.  0.  B.  119). 

MALICIOTIS  ABBX8T :  See  titie  Falsi 

luPBISONMENT. 

MAIICIIOnB  IHJTJST  TO  FBOPBBTT. 

The  Stat.  24  &  25  Yiot  o.  97,  is  the  Mali- 
cious Injuries  to  Property  Act,  such  injuries 
comprising  arson,  demolition  of  or  damage 
to  machinery,  obstruction  of  railway  car- 
riages, injuring  telegraphs,  damaging  ships, 
removing  buoys,  and  the  like.  A  stis- 
pected  person  loitering  by  night  may  be 
summarily   apprehended.     Principals   in 
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MAUaOVS  nUVST  lOFBOnETT— 

eoiUinued, 

the  aeoond  degree  and  ftcooMories  before 
Uie  £ict  may  be  pimiabed  like  the  priooinal 
felon.  The  offence  ia  aommaiily  triable 
before  jnatioes. 

XALICIOUB  PBOflBCUnOV.  A  person 
who  has  been  nnjnstly  proeecnted  fur  any 
Clime,  or  who  baa  cauaelesBly  been  made 
a  banki-npt,  may  bring  an  action  for  a 
malioions  proeecntion  againrt  the  prose- 
cutor or  the  petitioner  aa  the  case  may  be ; 
but  for  the  snccees  of  his  action,  he  mn»t 
pmye  two  things : — (1.)  The  fact  of  malice ; 
and,  (2.)  The  absence  of  all  reaaonable  or 
probable  cause  for  the  defendant  s  conduct ; 
and  ahio  of  course  that  the  accused  was 
acquitted.  Upon  proving  the  acquittal 
aud  the  absence  of  probable  cause,  the 
malice  will  be  implied. 

See  titles  Falbb  iMmiBOiiifXHT ;  HIa- 
ucioua  Abbebt. 

XALDTB'S  ACT :  See  titles  Bevbbsionabt 
Intbkest;  Survivobshif,  Wifjb*8  Eight  or. 

MALITIA  8UPPLET  JnATEX.  In  the 
case  of  infants  between  the  ages  of  seven 
and  fourteen  years  committing  crimes  (other 
than  the  crime  of  rapei  which  with  them  is 
a  legal  impossibility),  the  child's  criminal 
capacity,  f.e.,  intelligence,  may  be  proved 
by  shewing  that,  notwithstanding  his  tender 
years,  he  was  fully  aware  of  the  character 
of  the  criminal  act,  hia  wicked  (or  pre- 
maturely developed)  intelligence  supplying 
the  lack  of  age,  upon  this  maxim.  Malice 
supplies  the  defect  of  years.  It  is  doubtful 
if  the  maxim  applies  to  children  under  the 
age  of  seven  years ;  but  the  corresponding 
maxim  of  evidence,  tapientia  eup^t  ssta^ 
tern,  does  undoubtedly  apply  even  to  them. 
See  title  Sauxntia  8oFPLBT.2}rATBM. 

XALFBAXZS.  Bud  workmanship  on  the 
part  of  the  higher  classes  of  skilled  pro- 
fesfiiunala  is  so  called,  e,g.,  by  a  surgeon  or 
physician  in  his  treatment  of  a  patient. 
8uch  ill-treatment  is  a  tort,  for  which 
damages  may  be  recovered. 

XALUS  IH  UHO  1CALU8  IK  01IVIB178. 
Tliis  maxim  which  means,  being  trans- 
lated literally,  '*  Bad  in  one  respect  bad  in 
all,"  is  like  that  other  maxim, /a^siw  in  uno 
fahus  in  omn&ntSj  and  both  maxims  are 
most  dangerous  maxims  in  their  iudiscri- 
minato  application.  As  applied  to  wit- 
nesses, it  means  that  where  their  testimony 
is  discredited  or  falsified  in  one  thing,  it  is 
discredited  and  falsified  in  whole, — where- 
as, in  point  of  fact,  the  utmost  effect  of  the 
partial  discredit  should  be  to  render  one's 
judgment  of  the  rest  more  severely  careful. 
The  maxim  expresses  a  small  truth  in 
a  very  exaggerated  fonn. 


¥AWCTPATIO«  In  Roman  Law,  was  a 
process  of  conveyance  applicable  to  res 
maneipi  only.  It  was  effected  by  means  of 
a  balance  and  scales  with  a  piece  of  bronze 
to  represent  the  purchase  money  or  price 
( INT  aee  et  librum) ;  and  the  ceremony  of 
the  mancipatio  took  place  in  the  presence  of 
five  witnesses  and  of  the  libripeM  (balance- 
holder)  and  of  the  famUue  emptor  (pur- 
chaser), making  in  all  seven  persons  who 
were  witnesses  of  the  act  of  the  vendor.  In 
case  the  vendor  was  the  true  owner,  the 
mancipatio  at  once  transferred  the  domi' 
nium  to  the  purchaser;  but  otherwise  the 
process  of  utucapio  was  required  to  oom- 
nleto  the  conveyance  of  the  dominium. 
Where  traditio  of  a  rea  maneipi  was  made, 
then  traditio  plus  tuucapio  equalled  (in 
effect)  mancipatio.  There  could  be  no 
mancipatio  of  res  nee  maneipi;  and  in 
Justinian's  time,  there  being  no  rea  man- 
eipi, it  followed  that  there  was  no  manoi- 
patio,  but  only  delivery  (traditio),  and 
which  delivery  (when  made  by  the  true 
owner)  had  the  same  effect  as  the  old  man- 
cipatio in  transferring  the  dominium  ;  but 
traditio  (when  made  otherwise)  required 
uaueapio  or  Umgi  temporie  poeseeeio  to  com- 
plete that  transfer. 

XAHCIPI  YEL  HSO ICAVOIFI.  In  Ito- 
man  Law,  was  a  division  of  rea  (Le.,  things). 
It  corresponded  as  nearly  as  may  be  to  tho 
early  distinction  of  English  Law  into  real 
nnd  personal  property, — rea  maneipi  being 
objecto  of  a  military  or  agricultural  cha- 
racter, and  rea  nee  maneipi  being  all  otlier 
subjecto  of  property.  Like  personal  estate, 
rea  nee  maneipi  were  not  originally  either 
valuable  in  ae  or  valued.  The  distinction 
was  completely  obsolete  in  Justinian's  time, 
both  classes  having  then  the  same  level. 

MAHOIFIUIL  In  Roman  Law,  was  the 
momentery  condition  in  which  Afiliua,&c,f 
might  be  when  in  course  of  emancipation 
from  the  poteataa,  and  before  that  emanci* 
pation  was  absolutely  complete.  The  con- 
dition was  not  like  the  dominiea  poteataa 
over  slaves;  but  slaves  are  frequently  oilled 
maneipia  in  the  non>legal  Roman  authors. 

XAHBAXUB.  This  is  either  (1.)  the 
prerogative  writ  so  called,  or  (2.).  tho 
ordinary  writ  of  injunction. 

(l.j)  The  prerogative  mandamua  is  a  writ 
which  issues  in  the  king's  name  out  of  tho 
Court  of  King's  Bench,  commanding  the 
effective  execution  or  restitution  of  some 
right,  and  in  general  belongs  exclusively 
to  that  Court  It  is  used  principally  for 
public  purposes,  and  to  enforce  the  per- 
formance or  public  rights  or  duties,  affording 
also  specific  relief,  and  enforcing  private 
righto  when  they  are  withheld  by  a  public 
officer,  e.a.,  it  issues  to  compel  a  removed 
clerk  to  deliver  up  books  of  a  public  corpo- 
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mte  ccccpasT :  to  occspel  OTtjaLU^  t"^  delit^er 
np  parl^a  b:«>k»  to  Urtlr  e-iKvt^bCfs ;  to 
ct»iiJi^Li  a  k»rd  an!  sievard  o{  a  copjb^^d 
Tiiarj^*-  to  admit  the  irnaiit :  it  aljut  tssoas  to 
in  Jerit.«r  C^«art«  ami  to  ioiires  Xt^re*:  f.  aad 
jua^ticHS  of  the  peare  auii  other  pablic  fc>!> 
ti<>iiarie&.  tooc«Qf»el  th«n  to  piooe^d  moo.'rd- 
iDg:  to  their  re«p^<Cive  dnt  JesL.  A  ma^aj  mit* 
is  Dut  gc-oenJiy  granted  bj  the  CoorL 
exctrptiDir  vben  the  partr  applTins:  for  it 
l*a«  DO  other  ^^<*ilk:  reinalT  i^Le*  Ttrwum 
dt  la  lyy  :  C.  U  P.  Act,  1>S4,  as.  75-77). 
(2.)  The  oniinarj  mandtimms  is  to  all  in* 
tvutsand  parp.x^  an  iDJurK-tiocuand  issu^^ 
under  the  pnwi:»ioiu  uf  the  C  L.  P.  Act, 
iSM  (as.  GS-74),  aod  <.>f  the  Jadicatun? 
Act,  1873  (s.  25.  8ub-&  8)  azxi  Order  ui.^ 
to  compel  the  defendant  in  an  action  ti> 
perform  any  duty,  U-ing  or  not  of  a  public 
character,  in  which  the  pLuntiff  has  an 
iuteresL 

MABBAT.  In  French  Law  is  the  nurn- 
datum  of  Roman,  and  the  graimiiout  lwt2- 
ment  of  Ens^liBh  Law. 

Sf€  titles  Bailment  ;  MA3n>ATr]L 

MASBATOBT    IVJiniCnOB.     It    an 

injunction  cvdering  some  p^sitiTO  act, 
whether  or  not  it  be  expmsed  in  a  nega- 
tive  form,  cu^.,  the  pulling  down  of  a  house, 
erected  after  plaintiff  had  giTen  notice  of 
his  right  of  way  and  after  he  had  oom> 
menc^  his  action  for  an  injonction  {Krekl 
y.  Burreil,  7  Ch.  Div.  551);  damages 
would  be  no  equivalent  in  such  a 


MAVDAxuA.  A  contract  by  which  one 
employs  another  to  act  for  him  in  the 
management  of  his  aflG&iiB,  or  in  aome  par^ 
ticular  department  of  them,  which  employ* 
ment  the  person  acoepta  aiid  agrees  to  act 
therein.  Ue  who  ao  givea  the  employment 
ia  called  the  mandator^  and  he  who  aooepta 
it  the  mandaiaritu.  It  ia  one  of  the  four 
conaenanal  oontracta  mentioned  by  Jua- 
tinian,  and  ia  diatinguiahed  by  him  from 
the  quoH  oontract  NegoUormn  Gettorum^ 
in  which  the  employment  waa  Tolnntarily 
acoppted  without  request  The  agency  in 
both  caaea  ia  gratuitauB^  and  ia  determinable 
by  death  or  renunciation.  The  mandator 
hna  an  action  of  aooount  againat  the  man- 
d(Uariu$,  but  the  mandataruu  ia  only 
liable  fur  <2o2iia  and  etdpa  laia* 

MAVHSB  ABD  VOBX  (IfocZo  etfarmd.) 
Formal  words  introduced  at  the  oonduaion 
of  a  trayerae ;  and  their  object  waa  to  put 
the  party  whose  pleading  waa  trayeraed, 
not  only  to  the  proof  that  the  matter  of  fact 
denied  waa  in  ita  general  effect  true  aa 
alleged,  but  alao  that  the  manner  and  form 
in  which  the  fact  or  facts  were  set  forth 
were  alao  trae.  But  when  a  trayerae  waa 
pointed  to  one  amongst  aeveial  independent 


%lh  ratxms.  it  simply  put  in  itfoe  the  sub- 
s4Ance  lY  that  aljr^ation  notwithstanding 
the  «VK\is  atoio  ri  jormtd.  Under  the  pre- 
sent rcie»  t<f  pieadiug  deniala  mof/o  ei 
/iTMA,  11  itandin?  aJooe,  are  deemed  eyasiye 
and  are  in:^u;l>  ient  (Chder  xix ,  22X  and 
eTriT  trartrra<-  is  to  be  express  and  so  large 
a:.d  gerhrjal  {if  the  tmcU  admit  of  it)  ili^t 
lue  ^uh^taDce  uf  ti.e  contzarr  allegation  ia 
dtriiicid.  as  well  in  the  particular  ciicum- 
sLtnces  of  time,  place,  Ac,  therein  meu« 
tioQ«.^  a$  also  in  all  otlier  cireimistancts 
uf  time,  place,  J^c^  whatsoeyer. 

■ABOB.  A  manor  seema  to  haye  been 
a  <ii>triot  of  giuond  held  by  great  per- 
arma^rea,  with  jurisdictioonl  righta  oyer  the 
p^i»ple  of  the  district  8ach  righta  were 
the  Norman  eqniralent  lor  the  Anglo-Saxon 
^«  and  &IC.  A  manor  (regarded  aa  a 
hcreditame  it)  ia  compounded  of  yarioua 
things*  aa  of  a  maosioo-honae,  arable  land, 
pasture,  meadow,  wood,  rent,  a'lvowaon, 
c.»urt  baion,  and  aoch  like.  A  manor,  to 
be  such,  must  haye  continued  finm  time 
immemorial ;  for  at  the  prest'ut  day,  and 
eyer  since  the  stat  Qtiia  Smptoret  (18 
Edw.  I,  &  IX  a  manor  cannot  be  created, 
because  the  process  of  subinfeudation  has 
been  abolished,  and  a  Court  Baron  cannot 
now  be  made,  and  a  manor  cannot  exist 
without  a  Court  Baiun,  and  auitora  and  free- 
holders to  the  amount  of  two  at  the  least; 
for  if  all  the  freeholds  except  one  eacheat 
to  the  lord,  or  if  he  poichafee  all  except  one, 
his  manor  is  at  once  gone  and  diad.  A 
manor  by  reputation,  howeyer,  but  which 
haa  ceased  to  be  a  legal  manor,  by  defect  of 
auitots  of  the  Court,  may  yet  retain  aome 
of  ita  priyileges,  as  a  preserve  for  game, 
and  the  lord  may  in  that  case  still  appoint 
a  gamekeeper  thereto. 

With  reference  to  the  strict  legal  content 
of  the  word  manor,  it  seems  that  even  with- 
out the  addition  of  the  word  **  appurten- 
ances," it  will  pass  the  following  properUea, 
via: — 

(1.)  The  demesnes,  t'.e.,  the  lands  of 
which  the  lord  is  seised  within 
the  mancur  ;* 

(2.)  The  freehold  of  all  the  lands  held 
by  copyhold  or  other  customary 
tenants; 

(3.)  The  wastes ; 

(4.)  Fealty,  suit  of  Court,  rents,  and 
generally  all  the  services; 

(5.)  Courts  Baron  witl^fines  and  perqui- 
sites annexed  thereto; 

(6.)  Courts  Lcet,  with  the  like  fines  and 
perquisites ; 


*  But  demesncB  previously  graoted  in  fee  do  not. 
on  a  repurchase  of  them  by  ibe  lord,  become  part  of 
the  manor  again,  n  they  would  do  upon  an  escheat 
{Ddachenit  v.  Ddackerois,  ll  H.  L.  C.  62). 
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(7.)  Fmnchises;  and 

(8.)  AdTowBons  Appendant 

Many  manon  which  have  been  dentmyed 
are  ttiU  reputed  manoni,  and  will  pan  in 
a  deed  by  the  deeoription  of  manor. 
See  title  Rkpctid  Maxob. 

XAVBLAVOHTBB.  Is  a  criminal  of- 
fence; it  is  defined  as  homicide  felonious, 
hut  without  premeditation ;  and  it  may 
be  either  (a.)  involuntary,  as  where  a  man 
doin^  an  umawfid  act  not  amounting  tu 
felony  by  accident  kills  another,  or  where 
by  culpable  neglect  of  duty  he  occasions 
anotiiers  deiith;  or  (6.)  voluntary,  as  when 
upon  a  sudden  quarrel,  two  persons  fight, 
and  one  of  them  Kills  the  other,  or  where  a 
man  greatly  provokes  another  by  some 
personal  violence  and  the  other  immedi- 
ately kills  him. 

MAHtmSSION.  The  making  of  a  bond- 
man free,  whicli  in  the  feudal  ages  war)  a 
frequent  oocunenoe.  Manumission  was 
cither  express  or  implied.  Manumission 
express  was  done  bv  the  lord  granting  to 
his  villein  a  deed  of  enfranchisement. 
Manumissioa  implied,  was  done  by  the 
lord  entering  into  an  obligation  with  his 
villein  to  pay  him  money  at  a  certain  day, 
or  grantinp^  him  an  annuity,  or  leasing 
lands  to  lum  by  deed  for  a  term  of  years, 
or  doine  any  other  similar  aot  which  would 
imply  that  he  treated  with  his  villein  upon 
the  footing  of  a  freeman  (^Les  Termes  de  le 
Ley).  Similar  modes  of  dealing  with  a 
servtu  had  in  Roman  Law  the  like  effect 
of  an  implied  manumission ;  and  in  parti- 
cular the  mere  circumstance  of  the  master 
describing  his  slave  in  a  written  document 
as  his  son  (Jilius)  had  the  effect  of  render- 
ing him  a  freeman,  although  not  a  son 
(Just.  Inst  i.  11,  12).  Tlje  modes  of  ex- 
press manumission  in  Roman  Law  were 
anciently  three  only,  that  is  to  say,  by  the 
lod  (mndidd)j  by  the  census  (retwii),  and 
by  will  (testamerUo);  but  in  later  times, 
many  new  and  simpler  modes  were  intro- 
duced (/avare  libertoHs),  so  much  so  that 
any  declaration  of  intention  to  manumit,  if 
made  in  presence  of  a  magistrate  (e.^.,  even 
at  a  street-crossing),  would  suffice. 

XAVITB.  A  condition  of  subjection  into 
which  females  might  come  in  Roman  Law, 
either  by  co-^mplio  (to  tUeir  husband  or  a 
stranger),  or  by  usus  or  wn/arreatio  (to 
their  husband).  It  became  obsolete  with 
the  establishment  of  the  new  subjection  of 
women  that  was  introduced  by  Christianity. 
See  title  Potb9ta8. 

MASVB  niJSOTIO :  See  title  Lbgis  Ao- 

TlOttES. 

XAEIVE  IK8USAVC2 :  ^  title  In- 

SUBANCtf  OB  AaSUBAMCK. 


XABITAOIUX.  Was  the  wife*s  portion 
in  English  Law  and  the  dos  of  Koroan 
Law,  and  was  distinguished  from  mairi- 
numiumt  which  was  land  inherited  from 
one's  mother.  It  ahK)  signified  the  power 
which  the  lord  or  guardian  in  chivalry  had 
of  disposing  of  his  infant  ward  in  matri- 
mony, or  that  profit  which  might  accrue  to 
the  lord  bv  the  marriage  of  one  under 
age  who  held  his  lands  of  him  by  knight 
service. 

MARITAL  RIOHT.  The  properties  of 
the  wife  which  the  husband  takes  or  is 
entitled  to  take  simply  as  husband  are  said 
to  belong  ^o  him  by  his  marital  right  (Jure 
mtiriti),  to  distinguish  them  from  those 
other  properties  of  the  wife  which  he  only 
takes  oy  right  of  administering  to  the  wife. 
See  title  Hubbahd  and  YnrK, 


The  interest 
payable  on  hypothecations  and  bottomry 
and  respondentia  bonds  is  so  called ;  and 
on  account  of  tlie  extraordinary  risk  at- 
taching to  such  loans,  the  rate  of  interebt 
is  usually  very  high,  and  there  was  nevtr 
any  restriction  upon  its  amount  (Smith's 
Merc.  Law,  8th  ed.,  p.  410).  The  phruso 
is  sometimes  applied  loosely  to  the  interest 
payable  by  ordmary  agreement  upon  money 
advanced  to  be  hazarded  in  a  commercial 
speculation. 


LAW.  The  law  of  shipping, 
maritime  insurance,  and  such  like.  As 
regards  its  source,  it  is  largely  derived 
from  the  civil  law ;  and  so  fiu'  as  it  deals 
with  such  questions  as  the  effects  of  a 
blockade,  and  of  carrying  contraband,  and 
of  carrying  enemy  goods  in  neutral  vessels, 
and  of  trading  with  the  enemy,  it  is  derived 
almost  exclusively  from  the  principles  of 
international  law. 

See  title  Imtbbnatiumal  Law. 


LIXV.  Is  a  lien  attaching 
to  ship  and  freight  for  damage  occtisioned 
by  ship,  and  which  lien  affords  the  ground 
of  an  action  in  rem  in  the  Court  of  Admi- 
ralty; this  lien  does  not  attach  to  the 
cargo.  The  lien  attaches  as  from  the  date 
of  the  damage  occurring,  and  has  preced- 
ence accordingly  over  all  subsequent  liens 
and  rights  arising  ex  eontraetu,  excepting, 
sembloj  subsequent  bottomry  bonds.  The 
liability  of  the  owners  of  the  ship  is  limited 
by  the  amount  of  the  security,  t.e.,  the  ship 
and  freight,  but  as  regards  tne  costs  of  the 
proceedings,  the  owners  are  personally 
liable.    Ray's  Shipmasters,  917-19. 


XARimCX    TSRRITOET 

Tebbitobial  Watkbs. 


See    title 


HARK.    Was  the  unit  of  the  German 
community,  called  ahio  the  vicus ;  an  aggre- 
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MABK — continued, 
gate  of  sach  oommuDities  oonstitated  the 
pagus  or  shire ;  and  an  aggregate  of  shires 
constituted  the  populus  or  state.  All  the 
land  within  the  vieus  belonged  to  it,  and 
was  annually  allotted  as  to  its  arable  por- 
tions among  the  freemen,  the  pkasture  lands 
being  enjoyed  in  common  without  allot- 
ment. 

See  title  Folkland. 

XABKET.  In  its  legal  signification 
may  be  defined  to  be  the  liberty  or  pri- 
vilege by  which  a  town  op  lord  is  enabled 
to  keep  a  market  (Old  Nat.  Brev.  149). 
Any  one  being  a  grantee  thereof  from  the 
Cit)wn  may  be  entitled  to  a  market ;  and 
for  infringement  or  disturbance  of  his 
rights  may  obtain  an  injunction  {Elwes  v. 
Fayne,  12  Ch.  Div.  468).  {See  also  title 
Franchisb).  The  Markets  and  Fairs 
Clauses  Act  (10  &  11  Vict.  c.  114)  conso- 
lidates in  one  Act  the  provisions  usually 
contained  in  special  Acts  for  constructing 
and  regulating  fairs  and  markets;  and 
under  the  stat.  31  &  32  Vict.  c.  51,  the 
usual  days  for  holding  fairs,  if  inconvenient, 
may  on  repppsentalion  to  the  Home  Secre- 
tary be  altered,  a  notice  of  the  alteration 
being  published  in  the  Owiette.  The  fairs 
of  the  metropolis  are  regulated  by  the  stats. 
2  &  3  Vict.  c.  47,  and  31  &  32  Vict  c  106. 
No  one  may  place  a  stall  in  a  market  with- 
out leave  from  the  owner  of  the  soil 
{Northampton  {Mayor)  v.  Ward,  1  Wils. 
107),  and  tpeqwss  will  lie  for  so  doing 
{Norwich  {Mayor)  v.  Sujan,  2  W.  BL  1 116), 
unless  the  right  to  place  the  stall  there 
exists  by  custom  (as  it  does  in  many  cases) 
or  by  grant,  or  license,  or  prescription. 

The  word  "  market "  sometimes  denotes 
simply  that  purchasers  of  the  particular 
commodities  may  always  be  had,  in  other 
words,  that  there  is  always  a  demand  for 
the  commodities;  and  when  there  is  not, 
the  damages  for  breach  of  contract  of  sale 
by  non-acceptance  of  the  commodities  are 
measured  by  general  consideiations,  and 
not  by  any  particular  rule. 
See  title  Damages. 

XABKZT  OYXET.  Belling  goods  in 
market  avert  means  selling  them  in  an  open 
market,  as  opposed  to  selling  them  pri- 
vately; the  former  kind  of  sale  effects  a 
change  in  the  property  of  the  things  so 
sold,  even  as  against  the  true  owner,  e,g^ 
in  the  cate  of  stolen  goods ;  but  a  sale  out 
of  market  overt  does  not  In  the  countiy, 
the  market-place  or  spot  of  ground  set 
apart  by  custom  for  the  sale  of  goods  and 
wares,  &o..  is,  in  general,  the  only  market 
overt  In  London,  however,  a  sale  in  an 
open  shop  of  proper  goods,  is  equivalent  to 
a  sale  in  market  overt;  for  every  day, 
•icept  Sunday,  is  a  market  there.    Bee 


XASXST  OVEBT— oonh'iitted. 

generally  the  Caw  of  Market  Overly  Tud. 
L.  0.  Mer.  Law,  713. 

XASEB,  XEBCEAVDISE.  The  marks 
placed  upon  goods  the  articles  of  commeree 
to  denote  the  maker,  and  incidentally  the 
quality  of  the  goods,  are  called  marks  on 
merchandise,  and  by  the  Oonimon  Law 
would  be  protected  upon  the  like  grounds 
that  trade-marks  are  protected,  viz.,  the 
prevention  of  frauds  upon  the  public,  and 
indirectly  upon  the  manufacturer  of  the 
good&  The  Merchandise  Marks  Act,  1862 
(25  &  26  Vict  0.  88),  was  passed  for  the 
purpose  of  amending  the  law  relating  to 
the  fraudulent  marking  of  merchandise, 
and  the  sale  of  merchandise  falsely  marked 
for  the  purpose  of  fraud.  The  Act  makes 
it  a  misdemeanor  to  forge  or  counterfeit 
any  mark  with  a  fraudulent  intent  or  to 
apply  any  mark.to  goods  with  a  fraudulent 
intent  (s.  2),  or  to  any  bottle,  case,  or  such 
like  with  a  fraudulent  intent  (s.  3X  or  to 
sell  or  cause  to  be  sold  any  goods  marked 
with,  or  in  a  bottle  or  case  marked  with,  a 
forged  or  counterfeited  mark,  knowing  the 
same  to  be  forged  or  counterfeited  (s.  4), 
and  colourable  variations  are  no  defence 
(s.  5);  but  the  use  of  a  name,  word,  or 
expression,  used  to  denote  the  quality  only, 
and  not  for  the  purpose  of  fraud,  constitutes 
no  offence  within  the  Act  (s.  9).  Tho 
punishment  is  fine  or  imprisonment  (not 
exceeding  two  years),  or  both. 
See  title  Tradk-Mabx^. 

XABXflXAK.  A  deponent  in  an  affida- 
vit who  cannot  write  his  name,  but  makes 
his  mark  or  cross  instead,  is  so  termed 
(2  Q.  B.  520,  n.  (a) ;  4  Dowl.  P.  C.  765). 
The  proof  of  such  a  signature  by  com- 
parison of  handwriting  is  excluded,  a  mark 
not  presenting  sufficient  data  of  comparison. 

KABQUS  AHD  BEFBISAL,  LXTTEBS 

07.  These  words  '*  marque  and  reprisal," 
are  frequently  used  as  synonymous;  but 
taken  in  their  strict  etvmological  sense, 
the  latter  signifies  a  re- taking,  t.e.,  a  taking 
in  return,  and  the  former  signifies  passing 
the  frontiers  {marehee)  in  order  to  such  re- 
taking. Letters  of  marque  and  reprisal 
are  grantable  by  the  law  of  nations,  when- 
ever the  subjects  of  one  state  are  oppressed 
and  injured  by  those  of  another,  and  justice 
is  denied  by  Uie  latter  state ;  and  the  party 
to  whom  these  letters  are  granted  may  then 
seize  the  bodies  or  the  goods  of  the  subjects 
of  the  state  to  which  the  offender  belongs, 
until  satisfaction  be  made,  wherever  they 
happen  to  be  found.  Reprisals  are  to  be 
granted  only  in  case  of  a  clear  and  open 
denial  of  justice.  They  are  regulated  in 
Inland  by  the  stat  4  Hen.  5,  c  7.  They 
are  of  course  granted  only  in  times  of  peace, 
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OY — eontimted* 
and  for  a  oaiue  which  is  not  sufficient  to 
provoke  an  aetoal  war  between  the  two 
oonntiies.  Bat  at  the  present  day,  in  con- 
seqaenoe  partly  of  treaties  and  partly  of 
the  practice  of  nations,  the  making  of  re- 
prisals is  confined  to  the  seizure  of  com- 
meroial  property  on  the  high  seas,  by 
public  cruiiierB,  or  by  private  cruisers 
specially  authorized  thereto. 

See  titles  Pjuyatzkbiiio  ;  BBPBiSAifl. 

MASBIAOZ.  The  law  of  marriage  de- 
pends partly  on  statut*  aod  partly  on  the 
Common  Law.  The  most  important  btatute 
npon  the  subject  was  the  26  Geo.  2,  c.  83 
(Lord  Hardwicke's  Act),  by  which  the 
publication  of  banns,  and  the  solemnization 
m  one  of  the  churches  where  they  had  been 
published,  were  required ;  and  that  statute 
also  enacted  that  two  witnesses  besides  the 
minister  should  be  present,  and  that  ttie 
re ginter  should  be  signed  by  the  minister, 
parties,  and  witnesses.  This  statute,  re- 
ferring only  to  the  formalities  of  the  msr- 
riage,  was  strictly  territorial  or  local  (see 
title  Lex  Loci  Actus),  whence  Gretna 
Oreen  marriages  were  valid  (Brook  ▼. 
Brook,  9  H.  L.  0.  193).  The  stat.  3  Geo. 
4,  o.  75,  declared  marriages  of  infants  by 
licence,  without  consent,  valid.  The  stat. 
4  Geo.  4,  c.  76,  repealed  Lord  Hardwicke's 
Act,  but  re-enacted  as  a  requisite  to  mar- 
riage, the  publication  of  banns  in  some 
church  or  authorized  ohapel,  and  any  party 
interested  (e.^.,  the  parent  of  a  minor)  may 
object  to  the  banns  (ss.  2,  8).  Consent  to 
the  marriage  of  an  infant  (not  boing  a 
widower  or  widow)  is  to  be  given  by  the 
father ;  and  failing  him,  by  a  guardian  of 
the  person  of  the  infant ;  and  failing  him, 
by  the  mother;  and  failing  her,  by  the 
guardian  duly  authorized  by  the  Court  of 
Chancery  (s.  16) ;  but  a  marriage  without 
the  required  consent  is  valid  (Rex  v.  In- 
habitanU  of  Birmingham,  8  B.  &  C.  29). 
Marriage  by  special  licence  is  good  (s.  20) ; 
also  by  ordinary  licence  (s.  14).  Before  a 
minor  can  obtain  the  ordmary  licence,  one 
of  the  parties  to  the  marriage  must  swear 
that  (among  other  things)  the  required 
oonnent  has  been  obtained  (s.  14) ;  and  in 
case  the  oath  is  false  (and  even  in  case  of  a 
marriage  by  banns  without  such  consent), 
an  information  lies  in  the  Court  of  Chan- 
cery against  the  offending  narty  at  the 
relation  of  the  parent  or  guardian ;  and  the 
Court  has  power  to  declare  a  forfeiture  of 
the  property  accruing  to  the  offending 
party  by  virtue  of  the  marriage,  and  also 
to  settle  the  property  on  the  innocent  party 
and  the  issue  of  the  marriage  (s.  23),  and 
fOT  that  purpose  to  set  aside  (so  far  as 
necessary)  any  other  settlement  made  in 
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oonsideration  of  the  marriage  (s.  24).  This 
information  must  be  filed  within  one  year 
after  the  solemnisation  of  the  marriage 
(a  25)  (see  title  Abduotxok).  The  stat. 
o  GeOb  4,  c  92,  and  other  subsequent 
statutes,  provide  for  the  validity  of  mar- 
riages celebrated  in  churches  and  chapels 
in  which  banns  have  not  been  usually  pub- 
lished. And  under  other  statutes,  com- 
mencing with  the  stat  6  ft  7  Will.  4,  c. 
85,  mairiagee  by  or  without  licences  may 
be  solemnised  by  virtue  of  the  superin- 
tendent registrar's  certificate. 

By  the  Common  Law  of  England  the 
requisites  to  the  validity  of  a  marriage 
were  the  following : — 
(1.)  The  presence  of  a  priest  in  holy 
orders  (Catherwood  v.  CadoHy  13 
M.  ft  W.  261 :  Beg.  v.  MiUie,  10 
CI.  ft  F.  534) ; 
(2.)  The  presence  of  witnesses  (Beamhh 
V.  Beamieh,  9  H.  L.  C.  274),  or 
at  least  of  one  witness  (Wing  v. 
Tayhr,  2  8.  ft  T.  278)  ; 
(3.)  The  consent  of  the  parties  (Harrod 

V.  Harrod,  1  K.  ft  J.  4)  ; 
(4.)  The  formalities  of  marriuge  as  de- 
fined by  the  Lex  loci  adue^  must  be 
observ^  {Brook  v.  Brock,  9  H.  L. 
C.  193) ; 
(5.)  The  essentials  of  marriage,  as  de- 
fined   by  the  lex  domicilii,  in- 
cluding therein  all  questions  of 
personal  capacity  or  incapacity, 
must  be  observed  (Brook  v.  Brodc, 
supra)  f 
(6.)  The  parties  must  not  be  within  the 
prohibited  degrees  of  consangui- 
nity or  of  affinity ;  and  for  that 
purpose  illegitimate  relationship 
counts;  but 
(7.)  The  consent  of  the  parents  is  not 
necessary  (Rex  v.  Birmingham^ 
2  M.  ft  R.  230). 
See  title  Husband  and  Wiro. 

XABBIAOS  ACT,  BOTAL.  This  Act 
(12  Geo.  3,  c.  11),  as  interpreted  in  The 
Suseex  Peerage  Caee  (11  CI.  ft  Fin.  85X 
prohibits  the  contracting  of  marriages  (and 
annulled  any  already  contracted)  in  viola- 
tion of  its  provisions,  whether  the  ceremony 
was  performed  within  the  realm  of  England 
or  without.  Its  principal  provision  is  that 
which  requires  the  sanction  of  the  Queen 
to  the  marriage  of  all  descendants  of 
George  XL 

XABBIAGE  ABTICLB8.  Are  the  heads 
or  jottings  of  the  provisions  to  be  emboditd 
in  a  marriage  settlement;  and  they  usually 
specify  the  several  fortunes  of  the  respective 
marrying  parties  which  are  to  be  brought 
into  settlement  They  should  invariably 
be  in  writing  and  signed  by  the  parties,  in 
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order  to  satiery  the  Statiitx)  of  Frauds.  In 
ciiBO  of  any  variance  between  the  settle- 
ment and  the  Hrticlcs,  the  settlement  will 
usually  be  rectified  in  accordance  with  the 
articles,  unless  it  can  be  inferred  from  all 
the  circumstances  that  the  settlement  was 
intended  to  expre>>8  a  new  agreement  of 
the  pai-ties  (Sneli's  Equity,  dth  ed.,  pp. 
441-2). 

See  title  Marrtagb  SettleveHtb. 

VABBIAGE,  BSEACH    OF   PB0MI8X 

07.  The  promise,  to  support  an  action, 
must  have  been  made  to  the  plaintiff  {Cole 
y.  CoUingham,  8  C.  &  P.  75).  Moreover,  it 
must  appear  not  only  that  the  defendant 
proposed  or  even  promised  to  marry  the 
plaintiff,  but  also  that  she  promised  to 
marry  him ;  for  in  this,  as  in  other  cases  of 
contract,  mutuality  is  an  essential  requisite 
(VeneaU  v.  Veness,  4  F.  &  F.  844).  With 
reference  to  the  evidence  of  the  promise, 
the  pnities  themselves,  although  formerly 
incompetent  as  witnesses  (14  &  15  Vict  c. 
99,  s.  4),  were  made  competent  by  the 
Stat.  32  &  33  Vict.  o.  C8 ;  but  there  must  be 
some  corroboration  of  the  female's  own 
affirmation  of  the  promise.  Various  de- 
fences may  be  raised  to  the  action,  0.0., 
(I.)  General  bodily  infirmity  arising  sub- 
nequently  to  the  contract  {Jtchinson  v. 
Baiter^  Peake's  Add.  Gas.  103),  not  being, 
BBTnUe,  mere  infirmity  arising  from  an  ill- 
ness (Hcdl  V.  Wriijht,  El.  Bl.  &  El.  746) ; 
(2.)  Prior  unchastity  of  the  female,  nut 
discovered  until  after  the  contract  ( Whar' 
ton  V.  Lewis,  1  0.  &  P.  529);  and  (3) 
Mutual  releases  {Davis  y.  Bomford,  6  U.  & 
N.  245). 

See  title  Pbe-Goktrac1«  ofMabbiaos. 

XABBIAGS    BBOKAOE    C0HTBACT8. 

Are  contracts  by  either  party  to  the  mar- 
risge  with  some  third  party  to  pay  him 
a  commission  or  percentage  of  the  pro- 
perty obtained  by  the  marriage,  in  con- 
sideration of  his  having  acted  as  the  broker 
or  middle  man  to  introduce  the  parties  to 
each  other.  Such  contracts  are  Yoid,  as 
being  against  tlic  policy  of  the  law. 
See  title  Fbaud. 

XABBIAOE  OONSIDXBATIOir.  Con- 
tracts based  upon  this  consideration  are 
required  to  be  in  writing  by  the  Statute  of 
Frauds  (29  Car.  2,  0.  3).  The  considera- 
tion if  past  and  already  executed  is  meri- 
torious only;  but  if  executory,  it  is  a 
valuable  consideration,  equivalent  to  money 
or  money^s  worth. 

XARBIAOS,  mOBMATIOir  07:  See 
title  Marbiagb. 

HASSIAOS  OF  XIirOES:  See  title 
Mabuiaob. 


XABBIAOS  ilTTLXMXHTS.  Tbeae 
are  settlements  made  00  marriage,  either 
by  the  ftarties  themselves  to  the  jnarriage 
contract,  or  by  one  of  them,  or  by  some 
parent  or  other  relation  of  the  parties,  or  of 
one  of  them  on  their  behalf.  Such  settle- 
ments if  made  before  marriage  are  called 
anfe-nvptial,  if  made  after  the  marriage,  are 
called  post-nuptial:  and  there  is  this  broiid 
distinction  between  ante-nuptial  and  post- 
nuptial settlements,  that  the  former  are 
equivalent  to  purchases  for  value,  while 
the  latter  are  considered  rs  voluntary  con- 
veyances only,  and  the  respective  natural 
effects  of  that  distinction  attach  to  the 
respective  settlements.  Consequently,  an 
ante-nuptial  settlement  receives  the  like 
favour  in  Equity  and  also  at  Law  which  a 
purchase  for  value  receives,  while  a  post- 
nuptial settlement  is  subject  to  the  like 
liaoilities  to  be  defeated  both  in  Equity 
and  at  Law  which  every  voluntary  settli^ 
ment  is  subjtct  to  (see  titles  Yolx7HTART 
Settlbments  ;  Valuable  Cokbidebation). 
Two  rules,  however,  have  been  estublished, 
which  partially  favour  post-nuptial  settle- 
ments above  purely  voluutary  settlements, 
namely : — 

(1.)  If  the  slightest  addition  of  value, 
not  notoriously  colourable,  is  added  to  the 
meritorious  consideration  of  blood  or  natu- 
ral affection,  then  the  post-nuptial  settle- 
ment is  taken  out  of  the  category  of  volun- 
tary settlements  altogether,  and  is  placed 
in  the  category  of  settlements  for  value, 
with  all  the  corresponding  incidents  of 
advantsge  attaching  to  the  kitter  {Hewiton 
V.  Negusy  16  Beav.  594);  and 

(2.)  If  the  poet-nui^al  settkment  has 
been  preceded  by  marriage  articles  entered 
into  previously  to  the  marriage,  then  the 
post-nuptial  settlement  relates  back  to  the 
date  of  the  articles,  and  becomes  practi- 
cally ante-nuptial,  or  equivalent  to  a  settle- 
ment for  value;  and  it  does  not  matter 
whether  the  articles  are  in  writing  or  rest 
in  parol  merely  (Dundas  v.  Dutens,  2  Cox, 
235 ;  Warden  v.  Jones,  2  De  G.  &  J.,  76), 
the  subsequent  settlement  in  writing  sup- 
plying in  the  latter  case,  before  any  action 
has  arisen,  the  original  defect  of  writing 
(Bailey  v.  Sweeting,  9  C.  B.  (N.S.)  843 ; 
Bin  V.  Bament,  9  M.  &  W.  40). 

Also,  by  the  Bankruptcy  Act,  1869  (32 
&  33  Yici  a  71),  s.  91,  the  following  pro- 
visions have  been  made  wiih  reference  to 
post-nuptial  settlements  by  traders : — 

I.  With  reference  to  the  husband^s  pro- 
perty in  his  own  right, — 

(1.)  Any  post-nuptial  settlement  made 
within  two  years  of  the  subsequent  bank* 
ruptcy  of  the  trader  is  ipso  facto  void  upon 
the  bankruptcy ;  and 

(2.)  Any  poet-nuptial  settlement  maile 
within  ten  years  of  the  subsequent  bank- 
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rnpicy  of  the  trader,  and  ontst^le  of  tbo 
first  two  years  thereof,  is  also  void  upon 
the  bankrnptcj,  until  proof  of  bona  flde». 

IL  With  reference  to  the  husband's  pro- 
perty in  right  o/hig  wife, — 

(3)  Any  post-nuptial  settlement  by  a 
trader  on  his  wife  and  children  is  good, 
notwithstanding  the  bankruptcy,  if  the 
property  have  accrued  during  the  cover- 
ture. 

Also,  by  the  same  Act,  and  the  same 
section  thereof,  it  is  prtiYided,  that,  with 
reference  to  covenants  and  contracts  made 
before  marriage  by  a  tnder  to  settle  future 
property  yet  to  acquire,  all  such  04>ve- 
nants  and  contracts  shall  be  void  upon  the 
trader's  bankruptcy,  unless  prior  to  such 
bankruptcy  the  property  referrud  to  has 
been  both  acquired  and  settled  pursuant  to 
the  covenant  or  contract  {Ex  parte  Btihop, 
In  re  TSnme$,  L.  B.  8  Ch.  App.  718;  and 
distinguish  In  re  Andrew$^  7  Ch.  Div. 
635). 

Assuming   that   a  mnrriage-fiettlement 
is  ante-nuptial,  or  (although  post-nuptiul,} 
is  for  any  one  or  more  of  the  fore^lng 
reasons     valid,    the    following    question 
arises  upon  it,  namely,  what  is  the  extent, 
or  who  are  within  tlie  scope,  of  tlie  mar- 
riage consideration.    The  general  rule  is, 
that  the  consideration  of  marriage  supports 
onlv  limitations  to  the  intended  hust)and 
and  wife  and  the  expected  issue,  and  not 
limitations  to  any  otlier  persons  (Joknton  v. 
Jjegard,  6  Bi.  &  S.  60);  but  to  this  rule 
there  are  two  exceptionn,  namely, — 
(a.)  Settlements  made  previonaly  to  and 
in  contemplation  of  a  second  mar- 
riage, upon  the  issue  of  a  former 
marriage  (Clarke  v.  Wright^  6  H. 
&N.  849);  and 
(&.)  Settlements  made  previously  to,  and 
in  contemplation  of,  a  nrst  mar- 
riage upon  the  issue  of  either  of 
the  marrying  parties  by  a  future 
marriage  (Jenkins  v.   Keymis,  1 
Lev.    150;     Claytun   v.    Wilton, 
3  Mad.  802). 
There  is  also,  speaking  with  a  rough 
accuracy  only,  a  third  exception,  namely, — 
(c.)  Settlements  made  upon  collaterals, 
if  there  is  any  person  purchasing 
cm  their  behalf;  but  the  validity 
of  such  limitations  to  collateiaJs 
clearly  depends  upon  the  mooey 
consideration  and  not  on  the  mar- 
riage consideration  alone  (Heap 
V.  Tange,  9  Hare,  90). 
The  peoaliarity  which  attaches  to  mar- 
riage as  a  consideration  is  this,  that,  unlike 
other  considerations,  when  the  marriage 
consideration    has   once  had   effect,   the 
parties  cannot  he  remitted  to  their  original 
positions,  the  consideration  not  admitting. 


M ARTJTAOE  BBTTmmfTS—coitfd. 

like  a  money  sum,  of  being  repaid  or  re- 
turned. The  law  regards  the  consideratinn 
of  marriage  in  a  sacred  light.  Where, 
therefore,  the  sacrednees  of  marriage  is 
made  a  mere  pretext  for  committing  a 
fraud,  as  where  a  trader  who  has  been 
already  living  in  concubinage  with  a 
woman  marries  her  on  the  eve  of  his  bank- 
ruptcy, and  previouslv  to  snob  marriage 
settles  all  or  a  material  part  of  his  property 
on  her,  and  his  expected  issue  by  ner,  the 
marriage  consideration  beine  clearly  ficti- 
tious will  be  disregarded  by  the  Court,  and 
the  settlement,  although  it  is  ante-nuptial, 
will  be  set  aside  upon  the  trader's  bank- 
ruptcy, or  as  against  his  creditors  (CUum- 
bine  v.  PenhaU,  1  Bm.  &  GiC  228 ;  Bulmer 
V.  Hunter,  L.  B.  8  Eq.  46),  the  wife  being 
in  such  cases  presumed  to  have  notice  of 
the  husband's  embarrassment, — a  presump- 
tion which,  perhaps,  would  hardly  be  re- 
buttable by  evidence. 

MABBTED  WOXAH :  See  titles  Hi  s- 
BAin>  AKD  Wife;  Eqijitt  to  a  Settle- 
mi  mt;  Separate  Estate;  Subvivubship, 
WiPE's  Bight  op  ;  &o.,  &a 

KABSHAL.  There  are,  or  used  to  be, 
several  officers  of  this  name,  but  those 
which  are  more  particularly  connected  with 
liiw  are  (1.)  The  Murshal  of  the  King's 
Houae  or  Knigiit  BiLirshal,  whose  special 
authority  is  in  the  king's  palace,  to  hear 
and  determine  all  pleas  of  the  Crown,  and 
to  punish  all  faults  committed  within  the 
verge,  and  to  hear  ond  judge  nf  suits  be- 
between  those  of  the  king's  house). old; 
(2.)  The  Marshal  of  the  Queen's  Prison, 
who,  previouslv  to  the  stat  5  A  6  Vict. 
0.  22,  was  called  the  Marshal  of  the  King's 
Bench  Prison,  and  had  the  custody  of  the 
King's  Bench  Prison ;  (3.)  The  Marshal 
of  the  Exchequer,  to  whoso  custotiy  that 
Court  committed  the  king's  debtors  for 
securing  payment  of  their  debts,  and  who 
also  assigned  to  sheriffs,  escheators,  cus« 
tomers,  and  collectors  their  auditors,  before 
whom  they  had  to  account  (Fleta,  lib.  2, 
c.  4,  5 ;  Cowel). 

¥AB8BAT.TJNQ  07  ASSETS.  As  it  is 
right  that  every  claimant  upon  the  assets 
of  a  deceased  person  should  be  satiafled  (if 
his  claim  be  just)  so  far  as  that  object  can 
be  effected  by  any  arrangement  consistent 
with  the  nature  of  the  respective  claims  of 
the  parties  in  general,  it  has  been  long 
a  general  principle  of  Equity,  that  if  a 
claimant  has  two  or  more  funds  to  which 
he  may  resort,  a  person  having  an  interest 
in  one  only  of  such  funds  has  a  right  to 
compel  the  former  to  resort  to  the  other 
or  others  of  tliem,  if  that  is  necessary  for 
the  satisfaction  of  both.    This  principle 
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is  not  confined  to  the  administration  of  the 
estate  of  a  person  deceased,  but  applies 
wherever  the  election  of  a  party  having 
two  funds  will  disappoint  the  claimant 
having  the  single  fund.  Thus,  where  A., 
a  creditor,  can  resort  to  more  than  one 
fund  of  the  deceased,  and  B.,  another 
creditor,  can  resort  to  only  one,  then  in 
such  case  A.  shall  resort  to  that  fund  on 
which  B.  has  no  claim,  and  thus  both 
will  be  satisfied ;  and  this  is  termed  mar- 
shalling of  assets. 

The  question  who  are  entitled  to  marshal, 
and  against  whom,  is  one  of  very  consider- 
able complexity,  but  may  be  conveniently 
explainea  in  ttie  following  manner : — 

Upon  referring  to  the  title  ADMnriSTBA- 
TioN  OF  Assets,  it  will  be  seen  that  there 
is  an  order  usually  observed  in  applying 
the  properties  which  are  applicable  in 
payments  of  debts ;  now,  by  suostituting  in 
the  same  order  the  various  persons  to  whom 
these  various  properties  would  go  if  there 
were  no  debts  to  pay,  and  to  whom  they 
do  go  so  far  as  they  are  not  exhausted  by 
that  payment,  we  obtain  the  following  list 
of  persons  entitled  to  participate  in  the 
property  of  the  deceased,  viz.  :~- 

(1.)  Next  of  kin; 

(2.)  Heir-at-law; 

(3.)  Heir-at-law; 

(4.)  Charged  devisees  (specific  or  resi- 
duary) and  chargea  legattes ; 

(5.)  Uncharged  pecuniary  legatees ; 

(6.)  Uncharged  sp^ifio  and  residuary 
devisees ;  and  uncharged  specific 
l^atees;  and 

(7.)  Appointees. 

Now  the  general  rule  of  marshalling  is 
this.  That  if  any  person  in  the  above  list 
is  disappointed  of  his  benefit  under  the 
will  through  the  creditor  seizine  upon  (na 
he  may)  the  fund  intended  for  nim,  such 
disappointed  person  may  recoup  or  com- 
pensate himself  for  that  disappointment 
by  similarly  going  against  the  fund  in- 
tended for  and  disappointing  in  his  turn 
any  one  or  more  of  the  persons  prior  in 
the  above  lint;  and  such  secondly  disap- 
pointed person  or  persons  may  in  his  or 
their  turn  do  the  like  against  those  prior 
to  him  or  them;  so  that  eventually  the 
next  of  kin  have  to  bear  the  disappoint- 
ment which  was  occasioned  by  the  act  of 
the  creditor.  Moreover,  persons  who  stand 
in  the  same  position  in  the  above  list,  may 
have  contribution  (if  not  compensation)  as 
against  each  other.  But  no  one  has  any 
right  to  compensation  as  against  peisous 
posterior  to  himself  in  the  above  list, 
similar  rules  apply  in  the  case  of  legacies, 
when  the  personal  estate  is  insufficient  to 
pay  tliem,  and  when  some  of  them  are 
charged  on  lands  and  the  others  are  not ; 


XAB8HALUir0  07  A88BTB— «on/d. 
bnt  tliero  is  no  marshalling  in  such  a  case, 
if  the  legatees  are  charitable. 

See  titles  Administbation  of  Abssfb  ; 
Legacies. 

MATlflWATilKA,  COUBT  07.  The  court 
or  seat  of  the  marshal  of  the  king's  house. 
This  Court  was  originally  held  &fore  the 
steward  and  marshal  of  the  king's  house, 
and'  was  instituted  to  administer  justice 
between  the  king's  domestic  servants,  in 
order  that  they  might  not  be  drawn  into 
other  Courts,  and  thus  deprive  the  king  of 
their  services.  This  Court  latterly  merged 
into  the  Palace  Courts  which  was  erected  by 
King  Charles  L  to  be  held  before  the 
steward  of  the  household  and  knight 
marshal,  and  the  steward  of  the  Court  or 
his  deputy,  with  jurisdiction  to  hold  plea 
of  all  manner  of  pertfonal  actions  which 
should  arise  between  any  parties  within 
twelve  miles  of  the  king's  paluce  at  White- 
hall. The  Court  was  held  ouce  a  week, 
together  with  the  ancient  Court  of  Mar- 
shalaea,  in  the  borough  of  Southwark,  and 
a  writ  of  error  lay  from  there  to  the  Court 
of  King's  Bench.  The  business  of  this 
Court  has  of  late  years  much  decreased, 
owing  to  the  new  Courts  of  request  or 
conscience  and  the  County  Courts  that 
have  since  been  Cbtablished. 

See  title  Coubt  of  the  Lobd  Steward 
OF  THE  Kino's  Household. 

XAB8EAL8EA  FBIBOir.  This  prison, 
which  was  bL»o  styled  the  Prison  of  the 
Marshalsea  of  Her  Majesty's  Household, 
was  a  prison  for  debtors,  and  for  persons 
charged  with  contempt  of  Her  Majebty's 
Court  of  the  Marshalsea ;  the  Court  of  the 
Queen's  Palace  of  Westminster,  commonly 
called  the  Palace  Court,  and  the  High 
Court  of  Admiraltv ;  and  also  for  Admi- 
ralty prisoners  under  sentence  of  courts 
martiid.  By  5  Vict.  c.  22,  this  prison  and 
the  Fleet  and  the  Queen's  Bench  prisons 
were  consolidated  into  one  prison  called 
the  Queen's  Prison  (5  Vict  o.  22;  6  Jur. 
254). 

MABTIAL  LAW.  The  law  which  is 
properly  designated  MartLtl  Law  consibts 
of  no  settled  code,  but  of  the  will  and 
pleasure  of  the  king  or  his  lieutenant ;  for 
in  the  time  of  war,  on  account  of  the  great 
necesfjity  there  is  for  guarding  against 
dangers  that  often  arise,  and  which  require 
immediate  attention,  the  king's  power  is 
absolute  and  his  word  is  law.  Keverthe- 
less,  martial  law  in  that  sense  does  not 
exist  in  time  of  peace  (Grant  v.  Oatddj 
2  H.  Bl.  69,  100) ;  and  the  law  of  Court* 
Martial,  sometimes  called  Military  and 
Naval  Law,  is  to  be  distinguifthed  fmni 
it,  as  that  law  which  governs  soldiers  and 
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sailors  as  such  iu  times  of  neace,  and  for 
tiie  due  adininistration  of  which  there  are 
special  Gonrts  military  or  Conrts  naval 
provided.  Yet  so  jealous  of  these  juris* 
dictions  was  the  Common  Law  of  England 
that  tliey  had  continuance  for  one  year 
only,  being  annually  re-constituted  by  the 
Mutiny  and  Marine  Mutiny  Acts  which 
were  passed  at  the  beginning  of  each  ses- 
sion of  Parliament;  and  in  the  Army 
Discipline  Act  Commencement  Act,  1879 
(42  &  43  Vict.  c.  32),  for  putting  in  force 
the  Army  Discipline  Act,  1879  (42  &  43 
Vict.  0.  83),  the  like  cunbtitutional  prin- 
ciple is  preserved,  a  bhoti  Commencement 
Act  being  rendered  necessary  in  every 
year  (42  &  43  Vict.  o.  33,  s.  2). 

See  title  Abut  Dibciplinb  Act,  1879. 

KASTEB.   This  is  a  name  descriptive  of 
various  officers  or  offices  in  the  law,  several 
of  which  have  recently  been  abolished. 
See   titles   Mastbbs   in    Cuamcbbt  ; 
Mastbbs  at  Common  Law. 

XA8TEB  OT  THS  FACULTIES.  An 
officer  under  the  Archbishop  of  Canterbury 
who  grants  licences  and  dispensations 
(Cowel). 

MASTER  07  THE  BOLLS.  One  of  the 
judges  of  the  Court  of  Chancery ;  he  is  so 
called  because  he  has  the  custody  of  thoj 
rolls  of  all  patents  and  grants  which  paaii. 
the  great  seal,  and  also  of  the  records  of 
Chancery.  He  presides  in  a  court  called 
the  Bolls  Court,  and  his  duties  are  assistant 
to  those  of  the  Lord  Chancellor,  whose 
deputy  he  is,  and  all  the  jurisdiction  of  the 
Lord  Chancellor  is  vested  in  him  as  such 
deputy  by  long  usage  confirmed  by  Act  of 
Parliament  ip  the  reign  of  Geo.  II.  (In  re 
St.  Nazaire  Co,,  12  Ch.  Div.  pp.  97-98). 
He  is  first  called  Mabter  of  the  Bolls  in 
11  Hen.  7,  c  18;  but  his  office  is  as 
ancient  as  the  Court  itself.  Unlike  that 
of  the  Vice-CJhancellors,  his  jurisdiction, 
prior  to  the  Judicature  Acts,  1873-5,  used 
to  be  in  the  nature  of  a  distinct  jurisdiction, 
which  the  suitor  might  for  certain  purposes 
elect  in  preference  to  that  of  tne  Lord 
Chancellor;  but  in  consequence  of  the 
Judicature  Acts,  the  Bolls  Court  as  a 
Court  of  Justice  is  now  upon  a  level  in  all 
respects  with  the  Vice-Chancellors*  Courts ; 
but  the  Master  of  the  Bolls  retains  his 
ancient  dignities,  and  continues  invested 
with  his  ancient  functions,  as  a  personal 
officer,  excepting  that  he  is  no  longer 
capable  of  sitting  in  the  House  of  Commons 
(36  &  37  Vict.  c.  66.  s.  9). 

MA8TEB  AKD  SERVANT.  This  is  the 
relation  which  arises  out  of  the  contract  of 
hiring.  That  contract  may  be  either  for 
an  expressly  defined  period  or  for  an  inde- 
finite or  unexpressed  jjeriod ;  but  a  general 
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hiring,  in  the  absence  of  any  custom  to  the 
oontiury,  is  presumed  to  be  a  yearly  hiring, 
and  in  all  cases,  a  hiring  at  so  much  per 
month  is  a  hiring  for  a  year  (Faweett  v. 
Cash,  3  N.  &  M.  177).  In  the  case  of 
domestic  servants,  such  hiring  may  be 
determined  by  a  month's  notice  or  a  month's 
wages  in  advance  given  or  paid  at  any  time 
(Turner  v.  MoBon,  14  M.  &  W.  112);  but 
in  the  case  of  clerks  and  the  higher  classes 
of  servants,  the  hiring,  if  general,  is  con- 
strued to  be  a  hiring  for  one  ycRr,  and  so 
on  from  year  to  year,  and  must  be  deter- 
mined with  the  year,  at  least  in  the  absence 
of  misconduct  (Beeston  v.  CoJlyer,  4  Bing. 
839).  But  a  hiring  at  two  guineas  a  wedc 
for  one  year  has  been  held  to  be  not  a 
yearly  but  a  weekly  hiring  (Bchertnon  v. 
Jenner,  15  L.  T.  (N.S.)  514).  So  on  a 
contract  to  pay  a  commercial  traveUer  by 
commission,  no  implication  arises  of  a 
yearly  hiring  (Naylir  v.  Yeardey,  2  F.  &  F. 
41). 

Every  person  suffering  himself  to  be 
hired  as  a  skilled  artisan  wammts  that  he 
possesses  the  requisite  ability  and  suffi- 
ciency, and  upon  proof  of  his  want  of  such 
ability  or  sufficiency,  i,e.,  of  his  incom- 
petency, his  employer  may  discharge  him 
(llarmer  v.  Chmelitu,  5  C.  B.  (N.S.)  236). 

A  servant  has  a  right  to  be  paid  for  hia 
work,  and  paying  for  samie  otherwise  than 
by  monev  is  contrary  to  the  Truck  Act 
(1  &  2  Will.  4,  c.  37),  but  that  Act  pro- 
perly applies  to  labourers  only  (RUey  v. 
Warden,  2  Ex.  59). 

A  servant  is  not  personally  liable  on  con- 
tracts made  by  him  for  his  master ;  but  he 
is  liable  for  torts  committed  by  him, 
althou^^h  at  the  command  of  his  master 
(Cranch  v.  White,  1  Scott,  314)  (a  case  of 
trover);  similarly  he  is  civilly  liable  for 
assisting  his  master  in  a  fraud  (CvUen  v. 
ThovMon,  4  Macq.  H.  L.  C.  441).  Con- 
versely, the  master  is  liable  for  the  tort 
of  his  servant  committed  in  his  service 
(MeMantu  v.  CrickeU,  1  East,  106). 

A  master  lies  under  certain  duties  to  his 
servant.  He  is  bound  to  provide  an  ap- 
prentice with  medical  attendance  and 
medicine  during  sickness  (Beg.  v.  Smith,  8 
C.  &  F.  153);  8eeu8,  in  the  case  of  a 
menial  or  general  servant.  He  is  bound 
to  provide  Cur  the  reasonable  safety  of  his 
servant  while  engaged  in  his  employment, 
as  by  fencing  machinery  and  otherwise ; 
but  having  done  that,  ho  is  secure, — thus, 
a  master  was  held  not  liable  for  an  injury 
sustained  bv  hia  servant  through  the  break- 
ing down  of  a  carriage  in  which  the  servant 
was  riding  at  the  time  on  his  master's 
business,  through  a  defect  in  the  carriage 
of  which  the  master  was  not  awure  (Priest- 
ley V.  Fowler,  3  M.  &  W.  1). 
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A  master  may  maintain  an  action  for 
debauching  his  servant  {Fores  y.  Wilson^ 
Peake,  55);  and  may  even  justify  an 
assault  in  protecting  his  servunt  {Tickdl  v. 
Bead,  Lent.  215).  So  also  trespass  will 
lie  by  a  master  for  enticing  his  servant 
away  {Hart  v.  Aldridgcj  Gowp.  54). 

Under  various  statutes  the  justices  have 
a  summary  jurisdiction  in  questions  arising 
between  masters  and  tlieir  servants,  as  for 
non-payment  of  wages  by  the  master,  for 
misconduct  on  the  pEirt  of  the  servant,  and 
suchlike. 

XASTERB  IK  CHAHCXB7.  The  mas- 
ters in  Chancery  were  officers  of  that  Court 
whose  duty  it  was  to  make  inquiries  (when 
so  required  by  the  Court)  into  matters 
which  the  Court  could  not  conveniently, 
witiiout  the  assistance  of  such  officers, 
make  for  itself,  and  to  report  to  the  Court 
their  findings  or  conclusions  with  respect 
to  such  matters.  The  duties  of  these 
masters  were  of  a  mixed  character,  being 
partly  judicial,  and  partly  ministerial,  the 
powers  which  they  possessed  in  both 
respects  having  been  delegated  to*  them 
by  the  Court.  Whenever  a  master  had 
acted  in  obedience  to  the  directions  of  the 
Court,  he  used  to  inform  the  Court,  by  a 
document  in  writing,  of  what  he  had  done, 
or  what  conclusion  he  had  come  to ;  and  in 
most  cases  this  document  was  called  the 
mader'B  report  The  masters  in  Chancery, 
in  addition  to  their  ordinary  functions, 
acted  al&o  as  messengers  from  the  Hou^e 
of  Lords  to  the  House  of  Commons.  There 
were  also  certain  other  officers  of  the  Court 
of  Chancery  called  masters  extraordinary 
in  Chancery ;  these  were  usually  solicitors, 
who  were  appointed  by  the  Court  to  act  in 
the  various  counties  of  England  in  taking 
affidavits,  acknowledgments  of  deeds,  re- 
cognizances, &c.,  which  otherwise  would 
have  had  to  be  taken  before  the  masters  in 
London,  and  would  thus  have  occasioned 
to  the  suitors  loss  of  time  and  expense  in 
coming  to  London  for  tliat  purpose  (Gray'd 
Ch  Prac.  103).  The  duties  formerly  dis- 
charged by  the  masters  in  ordinary  in 
Chancery  are  now  dischareed  by  the  chief 
clerks  attached  to  the  Cambers  of  the 
various  judges ;  those  formerly  discliarged 
by  the  masters  extraordinary  are  now  dis- 
charged by  solicitors  qualified  as  commis- 
sioners for  taking  oaths  and  acknowledg- 
ments throughout  the  kingdom. 

See  titles  Chief  Clbbk  ;  Beoistbab. 

MABTEB8  AT  COMXOH  LAW.  Each 
of  the  three  superior  Courts  of  Common 
Law  or  Common  Law  Divisions  has  five 
important  officers  attached  to  it,  termed 
masters.    One  of  the  masters  of  each  Court 
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or  Division  always  attends  the  sittings  of 
his  own  Court  in  banc,  and  usually  sits  on 
the  lower  bench,  appropriated  for  him  and 
other  officers,  at  the  foot  of  the  Judicial 
bench.  The  Court  of  Appeal  at  Conunon 
Law,  also,  is  always  attended  by  one  of 
the  masters.  Their  chief  duties,  when 
attending  the  Court,  consist  in  taking  affi- 
davits sworn  in  Court,  in  administrating 
oaths  to  attorneys  on  their  admission,  and 
in  certifying  to  the  Court,  in  ca^es  of  doubt 
or  difficulty,  what  the  practice  of  the  Court 
is.  Their  principal  duties  out  of  Court 
consist  in  hearing  and  determining  all  the 
minor  questions  of  procedure,  e.g.,  extend* 
ing  the  time  to  plead,  giving  leave  to 
defend,  and  such  like;  also,  in  taxing 
attorney's  costs,  in  computing  principal 
and  interest  on  bills  of  exchange,  promis- 
sory notes,  and  other  documents,  under 
rules  to  compute, — in  examining  witnesses 
who  are  going  abroad,  for  the  purpose  of 
obtaining  their  testimony, — ^in  hearing  and 
determining  rules  referred  to  them  by  the 
Court  in  the  place  of  the  Court  itself, — and 
in  reporting  to  the  Court  their  conclusions 
with  reference  to  the  rules  referred  to 
them. 

See  titles  Chambebs;  Chief  Clebk; 
Begistbab. 

MA8TEB8  07  8UFRE1IE  C0T7BT.  This 
is  the  name  designating  the  officers  under 
whose  control  and  superintendence  the 
central  office  of  the  Supreme  Court  of 
Judicature  is  placed  by  the  Act  42  &  43 
Vict  c  78. 

See  title  Centbal  Office  (Sttpbeme 
Coubt). 

VATSBHAL     AHGZST0B9:    See    title 

DESOkNTS. 

XATSBHAL  IHHEBITAITCE.  Ab  op- 
posed to  a  paternal  inheritance,  was  an 
inheritance  derived  through  the  mother  or 
the  mother's  family,  and  the  descent  of  the 
estate  used  to  be  (and  still  would  be)  traced 
accordingly. 

See  title  Descents. 

XATBIHOinAL  CAUSES.  The  juris- 
diction of  the  Ecclesiastical  Courts  in 
matters  and  causes  matrimonial  was  trans- 
ferred by  s.  6  of  the  stat.  20  &  21  Yict.  c.  85, 
to  the  Court  by  that  Act  established,  and 
which  was  called  the  Divorce  Court,  and  is 
now  a  branch  of  that  divition  of  tlie  High 
Court  which  is  called  the  Probate,  Divorce, 
and  Admiralty  Division.  Matrimonial 
causes  include  the  principal  matters  of 
divorce,  judicial  separation,  nullity  of  mar- 
riage, restitution  of  conjugal  righto,  and 
jactitation  of  marriage,  togemer  with  various 
matters  incidental  to  these  principal  mat- 
ters, such  as  damages  in  divorce,  variations 
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of  miirriage  aettlemenis,  cnstody'  of  chil- 
dren, and  suoli  like.  For  people  in  humble 
life,  a  woman  may  obtain  from  a  police 
court  an  order  amounting  to  judicial  sepa- 
ration from  her  husband  in  case  of  bis  con- 
viction for  an  aggravated  aaaault  upon  her 
(41  Vict  0.  19). 

KATBOHS,  JtJXY  07.  A  jury  of  matrons 
is  a  jury  formed  of  women,  which  is  im- 
panelled to  try  the  question  whether  a 
woman  be  with  child  or  not,  where  she 
being  sentenced  to  death  for  felony  pleads 
pregnancy  in  stay  of  execation. 
See  title  Prkqnanct,  Plea  of. 

XATTEB  IK  DEED.  Is  some  private 
matter  or  thing  contained  in  a  dei-d  be- 
tween two  or  more  parties ;  as  tlie  cove- 
nants or  recitals  in  a  lease ;  and  these,  al- 
though inrolled,  that  is,  transcribed  upon 
the  records  of  one  of  the  Queen's  Courts 
at  Westminster,  or  at  a  Court  of  Quarter 
Sessions,  as  they  often  are,  for  safe  custody, 
do  not  thereby  become  matter  of  recora, 
but  are  simply  deeds  recorded  or  inrolled ; 
and  there  is  a  material  difference  between 
a  matter  of  record  and  some  matter  re- 
corded for  the  purpose  of  custody  only, — a 
record  being  an  entry  on  parchment  of 
judicial  matters  or  proceedings  which  have 
taken  place  in  a  Court  of  record,  and  of 
which  the  Court  takes  judicial  notice,  as 
matter  coming  peculiarly  under  its  own 
cognizance,  whereas  tlie  inrolment  of  a 
deed  is  a  private  act  of  the  parties  con- 
cerned, of  which  the  Court  takes  no  cog- 
nizance Ht  the  time  when  it  is  done. 
See  title  Estoppel. 

KATTER  IH  PAIS.  Bimply  mr-ans 
matter  of  fact,  probably  so  mlled  because 
matters  of  fact  are  triable  by  the  country, 
t.e.,  by  a  jury. 

See  title  Estoppel. 

XATTEB  07  BBCOBB.  Signifies  some 
judicial  matter  or  proceeding  entered  upon 
one  of  the  records  of  the  Court,  and  of 
which  the  Court  takes  peculiar  cognizance. 
Thus,  the  judgments  in  actions  in  the  Su- 
perior Courts,  and  in  other  Courts  of  record, 
being  matter  which  is  entered  upon  the 
reconis  of  the  Court  and  filed  with  its 
ofQcer,  are  thence  termed  matters  of  record. 
See  title  Estoppel. 

XATOB'S  COITBT.  See  tiUe  Lord 
Mayor's  Coubt. 

KEASUBE  07  DA1CA0E8:  See  titles 
Damages;  Mabket. 

1ISA8T7BE8,  WEIGHTS  AHB :  See  title 
Wexohts  and  Meastjiues. 

XEDIATIOE :  See  title  iKTBBVEiniON  or 
Mediation. 


MEDICAL  PBAOnnOHSB.  The  stat. 
55  Geo.  8,  c.  194,  makes  regulations  re- 
garding the  education,  examination,  admis- 
sion, and  practice  of  apothecaries,  and 
imposes  a  penalty  of  £20  for  every  viola- 
tion thereof.  Practising  as  an  apothecary 
means  mixing  up  and  preparing  medicines 
prescribed  either  by  a  physician  or  by  the 
apothecary  himself  {Woodtoard  v.  BaU^ 
6  C.  &  P.  577).  An  apothecary  vioLiting 
the  Act  has  no  means  of  recovering  his 
charges,  s.  21  {Steel  v.  Heniey,  1  C.  &  P. 
574). 

The  Stat.  15  &  16  Vict  a  56.  regukites 
the  qunlification  of  pharmnceutical  die- 
miifts;  and  the  stats.  14  &  15  Vict  c.  13  (as 
to  arsenic),  and  31  &  32  Vict.  c.  121  (as 
to  other  poisons  generally),  regulate  me 
sale  of  medicines  of  a  poisonous  character. 

The  stats.  21  &  22  Vict  c.  90  (the 
MtHlical  Act),  and  23  &  24  Vict.  c.  66,  and 
other  Acts,  regulate  tlie  qnalifioations  and 
powers  of  surgeons  and  phydicians,  and 
conslitute  a  council,  the  members  of  which 
are  the  sole  judges  of  the  correctness  of 
professional  conduct  (Ex  parte  La  Mert,  4 
b.  &  S.  582).  A  physician  registered  under 
21  &  22  Yict  a  90,  who  attends  a  patient 
professionally,  and  who  is  not  prohibited 
by  any  bye-taw  of  the  College  of  Physicians 
from  suing  for  same,  may  recover  his  fees 
without  an  express  contract  {OMon  v. 
Btfdd,  2  H.  &  C.  92) ;  but  before  that  Act, 
a  physician  could  not  maintain  an  action 
for  his  fees  {Charley  v.  Baieot,  4  T.  B. 
317). 

MEDIETAS  JJSQiUM,  A  jury  de  me- 
dietate  lingua  was  a  jury  consisting  one- 
half  of  natives  and  the  other  half  of 
foreigners,  to  try  a  cause  in  which  either 
tiie  plaintiff  or  the  defendant  was  a 
foreigner  (Staun.  PI.  Cor.  Lib.  3,  c  7). 
But  such  juries  were  abolished  by  the 
Juries  Act,  1870  (33  &  34  Vict  c.  77). 
Aliens  who  have  been  domiciled  here  for 
ten  years  or  upwards,  and  being  otherwise 
qualified,  are  now  competent  generally  to 
serve  on  juries. 
See  title  Jubt. 

MEUOBATIVE  WASTE:  Sbe  title  Ame- 
LioBATivB  Waste. 


MEMBEB  07 


Is  the 


person  chosen  either  by  the  county  or  by 
the  borough  or  t(ro\ip  of  boroughs  having 
the  right  of  representation  to  represent  it 
in  Parliament  {tee  titles  Eleotobal  Fbak- 
ohibe;  Bbpbesemtatium  and  Bepbbsen- 
TA'iivE ;  Bbpbebentation  in  Pabliament). 
He  was  entitled  from  the  earliest  times  to 
receive  wages  from  his  constituents  for  his 
attendance  in  Parliament  and  for  his  ex- 
penses incidental  thereto,  and  for  levying 
and  raising  the  amount  he  was  given  the 
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writ  de  levandis  expemis  by  Edw.  11^  who 
idso  fixed  Hie  amount  at  48.  per  diem.  The 
isBoe  of  this  writ  for  the  purpose  waa  con- 
stant till  the  end  of  Hen.  VIIL's  reign ; 
after  that  date,  the  payment  of  members 
continued,  but  if  not  made  voluntarily,  ap- 
pears not  to  have  been  customarily  enforced 
by  writ.  The  latest  instance  of  the  writ 
being  issued  is  in  1681,  in  the  case  of  Tho- 
mas King,  who  was  member  for  Harwich. 
Excepting  by  desuetude,  the  writ  is  still 
issuable,  but  for  nearly  200  years  has  not 
issued.  At  the  present  day,  and  in  fact 
since  the  year  1858,  no  property  qualifi- 
cation is  required  in  any  member ;  but  by 
the  Btat.  9  Anne,  o.  5,  £600  a  year  in  land 
was  required  of  every  knight  of  the  shire, 
and  by  the  stat  1  &  2  Vict.  c.  48,  this  pro- 
perty qualification  had  been  retained,  with 
the  variation  that  the  income  might  arise 
either  from  land  or  from  personal  estate  or 
from  both.  By  an  old  stat,  23  Hen,  VI., 
0. 15,  a  knight  of  the  shire  required  further 
to  have  been  a  gentleman  bom,  i,e.  genero- 
$U8  a  nativitaU;  but  this  stat.  has  long 
fiedlen  into  practical  desuetude.  The  House 
has  an  inherent  right  to  expel  a  member ; 
the  expulsion  operates  to  vacate  the  seat  of 
the  member  expelled,  but  does  not  render 
him  ineligible.  Attainder  for  treason  or 
felony  is  a  disability  by  the  Oommon  Law 
(4  Inst  47);  and  a  mere  conviction  (with- 
out attainder)  for  treason  or  felony  is  equally 
a  disabUity  (Smith  O  Brien,  1849 ;  O'Do- 
novan  RoBsa,  1870 ;  and  see  the  stat  83  & 
34  Vict  c.  23 ;  and  the  case  of  John  Mit- 
chell, chosen  for  Tipperary,  in  1875). 
Without  expelling,  the  House  has  also  full 
power  to  punish  its  offending  members  by 
commitment  or  otherwise.  See  May's  PHr- 
liamentary  Practice ;  May's  Constitutional 
History  ;  Hallam's  Middle  Ages ;  Hallam's 
Constitutional  History;  Taswell-Lang- 
mead, 

MEMOBAHDA,  IN  EVIDENCE.  For 
the  purpose  of  *'  refreshing  his  memory,"  a 
witness  may  refer  to  memoranda  made  at 
or  shortly  after  the  dates  of  the  matters 
referred  to  therein;  and  in  the  case  of 
scientific  witnesses,  called  to  speak  of  the 
results  of  ^eir  observations  and  experi- 
ments, these  memoranda  are  very  much 
used,  and  appear  to  be  almost  indispen- 
sable. 

ICEXOEANDUX    OE     ASSOCIATION. 

Where  a  company  is  being  formed  under 
the  Companies  Acts,  1862,  1867,  and  1877, 
a  written  document  called  the  memo- 
randum of  association  is  invariably  drawn 
up,  expressing  (among  other  things)  the 
object  for  which  the  association  or  com- 
pany is  formed ;  and  such  document  is 
subscribed  by  at  least  seven  persons  as 


MEMOSANDnX    OF   ASSOCIATION— 

continued. 
shareholders  and  members  in  and  of  the 
company. 

See  titles  Articlbb  of  Association; 

LiMITBD  LlABIUTT. 

XEMOBIAL  OF  DEEDS.  By  several 
Acts  of  Parliament  all  deeds  and  wills 
concerning  the  conveyance  or  disposition  of 
estates  in  the  counties  of  York,  Kingston- 
upon-Hull,  and  Middlesex  ^subject  to 
certain  exceptions),  are  required  to  be 
registered,  and  such  registration  is  effected 
by  the  execution  and  deposit  of  a  memorial 
under  the  hand  and  seal  of  some  or  one  of 
the  grantors  or  grantees,  his  or  their  heirs, 
executors  or  administrators,  g^uardians  or 
trustees,  which  memorial  is  to  contain, — 
first,  the  day  of  the  month  and  year  when 
the  instrument  bears  date,.the  names  and 
additions  of  all  the  parties  to  it,  and  of  the 
witnesses,  and  the  places  of  their  abode; 
and,  secondly,  a  deaoription  of  the  property 
conveyed,  or  proposed  to  be  conveyed  or 
disposed  of,  the  names  of  the  parishes 
wherein  respectively  it  lies,  and  the  manner 
in  which  tiie  same  property  is  dealt  with 
or  affected  by  such  instrument  or  instru- 
ments. Provision  has  now  been  made  for 
rendering  the  registration  of  such  memo- 
rials universal  throughout  England,  by 
and  in  accordance  witb  the  Land  Transfer 
Act,  1875  (38  &  39  Vict.  c.  87),  but  the  la»t 
mentioned  Act  is  not  compulsory. 

HEMOBT,  LEGAL:  ^se  tiUe  Legal 
Memobt. 

XEXOBY,  LIVING:   See  title  Livnra 

MXMOBT. 

XEXOET  or  HAN.  In  law  the  memory 
of  man  is  supposed  to  extend  back  to  the 
time  of  Richard  I. ;  and  until  the  2  &  3 
Will.  4,  0.  71,  any  custom  might  have  been 
destroyed  by  proving  that  it  had  not  existed 
uuinterruptedly  from  that  period.  But 
though  it  was  essential  to  the  validity  of 
a  custom  that  it  should  have  existed 
before  the  commencement  of  the  reigu  of 
Richard  I.,  yet  proof  of  a  regular  usage  for 
twenty  years,  nut  explained  or  contra- 
dicted, was  sufficient  for  a  jury  to  find 
the  existence  of  an  immemorial  codtom 
(Moun$ey  v.  Itmay,  3  H.  &  C  486). 

See  titles  Legal   Memobt;   Living 
Memobt;  Pbbscbxption. 

XENSA  ET  THOBO :  See  title  Divorce. 

XEBCANTILE  CUSTOM:  See  tities 
CusTOMAUY  Law  ;  Custom  of  Mebgbants  ; 
£xTBiNSio  Evidence. 

XEBCANTILE  LAW.  Is  that  law  which 
treats  of  matters  of  trade  between  mer- 
chant and  merchant,  whether  trading 
alone,  or  in  partnership,  or  as  members  of 
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a  oompany.  It  ia  largely  ooeapied  with 
Bills  of  Exchange  ana  other  negotiable 
instruments ;  oontraots  of  carriage  and  of 
affireightment;  contracts  of  insurance  and 
of  guarantees ;  and  with  questions  of  lien, 
stoppage  t'fi  (raimtti,  and  tne  like. 

See   titles   Custom  of   Msbchahtb; 
Mabitims  Law.       * 

XSRCHAlTDIflaB  XABK8  ACT  :  See  title 
Mahks,  BIbbchandisb. 

XZRGHART  SHIFPOrO.  The  law  of 
merchant  shipping  is  concerned  with  the 
ownership  of  the  vessel,  including  the  regis- 
tration of  transfers  of  and  charges  upon 
such  ownership;  the  liabilities  of  the 
owner  of  the  yeasel,  and  his  duty  to  secure 
the  seaworthiness  of  the  vessel:  the  re- 
ciprocal rights  and  duties  of  masters  and 
seamen;  matters  of  pilotage,  salvage, 
wreck;  tlie  safety  of  passengers  and  of 
cargo ;  and  such  like.  The  principal  Act 
is  the  llerohant  Shipping  Ao^  1854 
(17  &  18  Yiot.  c.  104):  but  tliere  are  very 
many  other  Acts  relating  to  different 
branches  of  this  law. 


When  the  judgment  in  an 
action  was  for  the  phuntiff,  the  defendant 
was  said  to  **  be  in  mercy  "  (mieericordia), 
that  is,  amerced  or  fined  for  his  delay  of 
justice ;  and  when  the  judgment  was  for 
the  defendant,  the  plaintiff  was  eaid  to  *'be 
in  mercy  "  for  his  false  clRim.  The  phrase 
has  been  long  obsolete  (Steph.  122). 
See  title  Ambboiament. 

XKBOT,  PRZBOOATiyE  07.  The  sove- 
reign may  pardon  a  criminal  after  convic- 
tion, and  without  assigning  any  cause  for 
so  doing ;  but  the  improper  exercise  of  the 

Prerogative  would  reflect  upon  the  ministry. 
*he  prerogative  does  not  extend  to  exempt 
the  accusal  from  undergoing  his  prosecu- 
tion. 


XOnOH.  The  free  and  volun- 
tary act  of  a  party  himself,  without  the 
suggestion  or  influenoe  of  another  person. 
The  phrase  is  used  in  letters  patent, 
whereby  the  king  grants,  **  of  his  fespedal 
grace,  certain  Iniowledge,  and)  mere 
motion "  (mero  motu),  his  licence,  power, 
and  authority  to  the  patentee  to  use  and 
enjoy,  exclusively,  the  new  invention,  the 
grant  being  assumed  to  be  of  the  free  and 
unfettered  will  of  the  sovereign  (Webster 
on  Patents,  76,  n.  (d)  ). 

The  expression  is  also  applied  to  the 
occasional  interference  of  the  Oonrt,  who, 
under  certain  circumstances,  will  (ex  mero 
mottt),  **of  their  own  motion/'  object  to 
an  irregularity  in  the  proceedings  of  the 
parties,  though  no  objection  be  taken  to  the 
mformality  by  the  plaintiff  or  defendant 
hunself  (1  fiing.  N.  0.  258 ;  1  B.  &  P.  866). 


BIGHT.  The  right  of  property 
(the  jua  proprieUUii),  which  a  person  may 
have  in  anything,  without  having  either 
possession  or  even  the  right  of  possession, 
IS  frequently  spoken  of  tmder  the  name  of 
the  **mere  right,"  and  the  estate  of  the 
owner  is  in  such  cases  said  to  be  totally 
divcbted  and  put  to  a  right  (Go.  Litt  845). 


This  term  is  the  equiva- 
lent <if  con/iuio  in  the  Boman  Law,  and 
indicates  tnat  where  the  qualities  of  debtor 
and  creditor  become  united  in  the  same  in- 
dividual, there  arises  a  confusion  of  rights 
which  extinguishes  both  qualities ;  whence 
also  merger  is  often  called  Extinguishment. 
And  just  as  in  the  Roman  Law  the  pnetor 
in  certain  cases  where  merger  would  be 
inequitable,  intercepted  and  prevented  it,* 
so  also  ill  English  Law  the  Chancellor 
interferes  in  like  cases  to  prevent  it.  And 
therefore  it  is  a  rule  of  English  Law,  that 
merger  of  a  debt  will  not  take  place,  if  it 
would  be  to  the  prejudice  of  creditors  of 
the  deceased  (/n  re  Prioe^  Prioe  v.  Price, 
11  Ch.  D.  163),  but  only  when  all  are  paid 
(Chamber$  v.  Kingham,  10  Ch.  D.  248); 
also,  that  merger  of  estates  and  charges 
or  other  interests  therein  (although  such 
merger  would  invariably,  prior  to  the  Judi- 
cature Acts,  1873-5,  have  taken  place  at 
Law)  would  or  would  not  take  place  in 
Equity  according  to  the  intention  actual  or 
presumed  of  the  person  in  whom  the  two 
interests  come  to  lie  united ;  and  even  at 
Law,  merger  was  excluded  in  certain  ex- 
ceptional cases.  And  now,  under  the  Judi- 
cature Act,  1873  (s.  25,  sub-s.  4),  there  is 
to  be  no  merger  at  Law  wherever  there 
would  have  been  none  in  Equitv, 

The  doctrine  of  merger  is  chiefly  of  im- 
portance with  reference  to  reed  property; 
and  in  examining  the  subject,  it  is  conve- 
nient to  divide  it  under  two  heads, 
namely : — 

(I.)  Cases  in  which  the  owner  of  the 
charge  becomes  also  owner  of  tho 
estate;  and 

(2.)  Cases  in  which  the  owner  of  the 
estate  becomes  also  owner  of  the 
charge. 

Now,  Fibstlt,  as  a  general  rule,  where 
the  owner  of  the  charge  becomes  also 
owner  of  the  estate  whetlier  in  fee  simple 
or  in  fee  tail,  the  charee  is  ipeo  facto 
merged  and  extinguished  in  the  estate. 
But  to  this  general  rule  there  are  the  fol- 
lowing exeepiion$y  that  is  to  say,— (1.)  The 
charge  may  be  kept  alive,  and  the  intention 
to  keep  it  alive  may  be  either  expressed  in 
so  many  words,  or  may  be  implied  from 
circumstances  or  from  conduct.  For  ex- 
ample, if  a  mortgagee  who  purchases  the 
equity  of  redemption  takes  a  conveyance 

*  See  Brown's  Savlgny  on  Obligations,  p.  16. 
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thereof  to  a  trustee  for  himself,  and  the 
conveyance  contains  a  declaration  that  tiie 
mortgage  security  shall  remain  on  foot, 
there,  from  the  expressed  intention  of  the 
party,  merger  is  excluded.  Again,  the 
intention  to  prevent  a  merger,  ^here  not 
expressed,  has  been  implied  under  the  fol- 
lowing circumstances,  viz. : — 

(a.)  The  mortgagee,  becoming  beneficial 
devisee  of  tlie  equity  of  redemption  and 
being  also  executor  of  the  testator-mort- 
gagor, in  his  residuary  account  as  executor 
stated  that  he  had  retained  £4(57  out  of  the 
personal  estate  towards  payment  of  his 
mortgage  debt,  and  afterwards  devised  the 
property  to  X.,  Y.,  and  Z.,  provided  they 
undertook  to  receive  the  same  witli  all  the 
liabilities  attaching  thereunto;  and  it  was 
held  upon  the  intention  which  these  acts 
impliea,  that  the  charge  had  not  been 
merged  in  the  estate  {Hatch  v.  Skelton, 
20  lieav.  453).    Again, 

(h.)  If  the  efiect  of  suffering  the  oharse 
to  merge  would  be  to  give  priority  to  sub- 
sequent incumbrancer,  it  will  be  presumed, 
from  the  clear  advantage  arising  to  the 
owner  of  the  estate  from  keeping  the 
charge  alive,  that  the  charge  has  not 
become  merged  in  tlie  estate  (Forbes  v. 
MoffaU,  18  YoA.  384);  and  this  will  be 
a  fortutri  so,  if  the  owner  is  a  lunatic 
(Lord  Compion  v.  Oxenden,  2  Yes.  Jun. 
261);  itnd, 

(c.)  If  the  owner  of  the  charge  becomes 
entitled  onlv  to  a  limited  interest  in  the 
estate,  the  cnarge  will  clearly  not  merge, 
although  this  case  is  hardly  an  exception 
to  the  general  rule  as  stated  above. 

And,  Seoondlt,  as  a  general  rule,  where 
the  owner,  whether  in  fee  simple  or  in  fee 
tail,  becomes  also  owner  of  the  charge,  the 
charge  is  ipBofaeto  merged  or  extinguished 
in  the  estate.  This  rule  is  almost  without 
exception  where  the  charge  comes  to  the 
owner  of  the  estate  by  sucoeskion  or  by  be- 
quest ;  and  even  where  it  comes  to  him  by 
being  purchased  up  bv  him,  the  general 
rule  almost  iuvariaoly  holds,  but  with  the 
following  exceptioru : — 

(a.)  When  the  owner  of  the  estate  who 
buys  up  the  charge  is  not  in  possession  of 
the  estate,  but  is,  sa;^,  a  tenant  in  tail  or  in 
fee  simple  in  remainder  expectant  upon 
some  other  estate,  the  owner  of  which 
might  bar  or  exclude  his  interest  alto- 
geUier,  in  that  case  the  charge  will  not 
merge  (WigBeU  v.  WigaeO,  2  S.  &  8.  364), 
even  altiiough  he  should  afterwards  be- 
come entitled  in  possession  {Horton  t. 
Smith,  4  K.  &  J.  624) ;  also, 

(&.)  Similarly,  where  the  owner  who  buys 
up  the  charge  dm  only  a  defeasible  estate 
by  reason  of  some  executory  devise  over, 
which  may  or  may  not  take  effect,  the 
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charge  will  not  merge  in  the  estate,  even 
although  the  owner  should  be  in  posses- 
sion (^Drinkwater  v.  Gmbe,  2  S.  &  S.  340) ; 
and, 

(c.)  If  the  owner  who  buys  up  the  charge 
is  an  infant,  the  Court  of  Chancery  sanc- 
tioning the  purchase,  there  is  no  merger, 
as  the  infant  can  express  no  intention  in 
the  matter,  and  the  Court  will  not  preju- 
dice him  or  the  real  or  personal  representa- 
tives who  may  claim  under  him  {AUop  v. 
JBeU.  24Beav.451):  also, 

(d.)  If  tlie  owner  who  becomes  entitled 
also  to  the  charge  has  an  interest  in  keep- 
ing the  charge  alive,  eg.,  if  the  merger  or 
extinguishment  of  the  charge  would  give 
priority  to  subsequent  incumbrances,  in 
that  case  there  will  be  no  merger,  in  what- 
ever manner,  whether  by  succession,  be- 
quest, or  purchase,  the  owner  has  acquired 
the  charge  (Grice  v.  Shaw,  10  Hare,  76) ; 
and, 

(e.)  If  the  owner  who  becomes  entitled 
to  the  charge  has  only  a  liniited  interest  in 
the  estate,  e  g,,  if  he  id  only  tenant  for  life, 
the  charge  will  clearly  not  merge,  at  least 
when  he  has  acquired  the  charge  by  pur- 
chase (^BurreU  v.  Earl  of  Egremont^  7  Beav. 
205);  and  apparently  (on  piineiple  at  least), 
not  even  where  he  has  acquirea  the  chaige 
by  succession  or  bequest ;  but  thid  case  is, 
in  fact,  scarcely  an  exception  to  the  general 
rule  of  merger  as  stated  above  (see  Morley 
y.  Morley,  5  De  G.  M.  &  O.  620);  lasUy, 

(/.)  No  merger  will  take  place  where  a 
merely  contracting  purchaser  of  an  estate 
pays  off  a  charge  upon  it,  before  the  com- 
pletion of  his  pui chase  (WaUs  v.  Symes,  1 
De  G.  M.  &  G.  240);  and  apparently  not 
even  if  the  purchase  is  afterguards  com- 
pleted. 

I'here  are  also  other  spedul  causes 
excluding  merger.  Thus,  tithes  will  not 
merge  by  mere  unity  of  possession  {Chap- 
man y.  Oatcombe,  2  Bing.  N.  G.  516) ;  as 
neither  will  a  commutation  rent-eharge  in 
lieu  of  tithes;  but  provision  has  been 
made  by  certain  recent  statutes  for  effictins" 
a  merger  of  both  whenever  the  land  and 
the  tithes  or  rent-charge  belong  to  one  and 
the  same  individual.  Moreover,  redeemed 
landrtax  is  on  the  same  footing  as  commu- 
tation  rent-charge  with  regard  to  the  ques- 
tion of  merger  (Ware  y.  PolhiU,  11  Ves. 
257^. 

Again,  where  the  estate  and  the  charse 
become  vested  in  the  same  individual  in 
different  riKhts,  e.g,,  the  estate  in  his  own 
right  and  the  charge  in  autre  droit,  or  vfcs 
versa,  in  such  a  case,  the  general  rule,  even 
at  law,  is  that  the  union  of  the  two  would 
not  cause  any  merger,  if  such  union  be 
occasioned  by  the  act  of  law,  e.g.,  by 
descent,  and  not  by  the  act  of  the  party, 
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0*9>f  t>y  pnrohase.  So,  if  the  owner  of  a 
term  make  the  freeholder  his  executor, 
the  term  will  not  merge ;  but  if  the  ex- 
ecutor holding  the  term  as  such,  should 
himfielf  puIcha^e  the  immediate  freehold, 
the  better  opinion  is  that  the  term  would 
merge,  subject  only  to  the  rights  of  the 
creditors  (if,sny)  of  the  testator. 

Again,  if  one  of  two  joint  holders  of  a 
term  obtain  the  immediate  freehold,  his 
muiety  of  the  term  would  merge ;  and  con- 
Yersely,  if  the  sole  o»ner  of  a  teim  obtain 
the  immediate  freehold  jointly  with  an- 
otlier,  one  moiety  of  the  term  would  merge, 
and  the  joint  ownership  of  the  freehold 
would  continue,  subjt^ct  only  (o  the  remain- 
ing moiety  of  the  term. 

1IZBIT0BI0U8  CAU8B  OF  ACnOV.    A 

person  is  sometimes  said  to  be  the  merito- 
rious cause  of  action  «hen  the  cause  of 
action,  or  the  consideration  on  which  the 
action  was  founded,  originated  with,  or  was 
uocHsioned  by,  such  person.  Thus,  in  an 
action  by  husband  and  wife  for  the  breach 
of  an  express  promise  to  the  wife  in  con- 
sideration of  her  personal  labour  and  skill 
in  curing  a  wound,  she  would  be  termed 
the  meritorious  came  of  action.  So  in  an 
action  by  husband  and  wife  upon  an 
agnement  entered  into  with  her  before 
marriage,  she  would  be  the  meritorious 
cause  of  action ;  for  it  originated  or  accrued 
out  of  a  oontradt  entered  into  with  her. 
So  a  promissory  note  made  to  the  wife 
during  coverture  in  her  own  name  is  pre- 
sumed to  be  made  upon  a  consideration 
moving  from  her  (Leake  on  Gontreots, 
240-41).  In  all  such  cases,  the  husband 
and  wife  ought  to  be  joined  as  co-plaintiffs, 
because  in  case  the  wife  survive  after  com- 
mencement but  before  conclusion  of  the 
action,  the  right  of  recovery  will  survive  to 
her,  and  the  suit  will  not  have  abatinl  by 
the  husband's  death.  But  it  appears  to 
be  optional  with  the  husband,  if  he  chooses 
to  take  the  risk,  to  sue  alone  in  all  tuch 
cases. 

1DBBIT8.  The  real  or  substantial 
grounds  of  the  action  are  frequently  so 
termed,  in  contradistinction  to  some  tech- 
nical or  collateral  matter  which  has  been 
raij«d  in  tlie  course  of  the  stut  Thus 
where,  at  a  time  when  special  demurrers 
were  in  use,  a  defendant  demurred  to  the 
plaintifiTs  declaration  on  the  ground  of 
some  mere  technical  informality,  and  the 
plaintiff,  instead  of  amending,*  joined  in 
demurrer,  with  the  view  of  having  the 
point  argued  before  the  Court;  in  such  a 
case,  although  he  might  be  beaten  upon 
the  demurrer,  by  the  Court  deciding  agamst 
the  sufficiency  of  the  declaration  in  point 
of  form,  yet  ii^  the  merits  or  substantial 


itnued. 

grounds  of  the  action  still  remained  to  be 
tried,  he  might  ultimately  be  successful 
upon  these.  So  an  afidavU  of  merits  sig- 
nifies an  affidavit  that  upon  the  sub^tantiHl 
facts  of  the  case  jiistioe  is  with  the  party 
so  making  such  affidavit.  Such  an  affidavit 
is  required  in  support  of  certain  applications 
to  tlie  Court,  e.g.,  in  order  to  obtain  leave 
to  defend  an  action  where  the  daim  is  for  a 
debt  or  liquidated  demand  in  money,  and 
the  vnrit  is  specially  indorsed  (Order  xiv., 
1  May,  1877> 

,  XESITS,   AmDAYIT  07 :   See    title 

MXBITB. 

XZBTOK,  STATUTE  07.  The  20  Hen.  3, 
is  so  called  because  it  was  passed  in  the 
convent  of  SL  Augustin,  at  Merton,  in 
Surrey.  The  parttcuhir  provisions  of  the 
statute  regarded,  Ist.  Legitimacy  of  chil- 
dren; 2nd]y.  Dower;  Srdly.  Inolosure  of 
common  lands;  and,  4thly.  Wardships. 
See  titles  Apfbovembnt;  Legitiua- 

TION. 


Middle,  intermediate,  inter- 
vening. The  word  *'  mesne  "  is  ordinarily 
used  in  the  following  combinations  : — 1st. 
Mesne  Lord;  2nd.  Mesne  Process;  8rd. 
Mesne  Assignments;  4th.  Mesne  Incum- 
brances; 5th.  Mesne  Profits. 

1st.  A  Meme  Lord  was  the  term  applied 
in  the  feudal  times  to  the  lord  of  a  manor 
who  had  tenants  under  him,  and  yet  a 
superior  lord  over  him,  and  so  held  an 
intermediate  position  between  the  two. 

2nd.  Mesne  Process  is  generally  used  in 
contradistinction  to  final  process,  and  sig- 
nifies any  writ  or  process  issued  between 
the  commencement  of  the  action  and  the 
suing  out  final  process  or  execution  in  such 
action ;  and  includes  also  the  writ  of  sum- 
mons, notwithstanding  this  ia  the  process 
by  which  personal  actions  are  commenced, 
and  therefore  cannot  be  regarded  now  as 
mesne  or  intermediate  prooess,  in  the  literal 
sense  of  the  word.  See  per  Parke,  B.,  in 
Harmer  v.  Johnson,  14  M.  &  W.  340. 

3rd.  Mesne  Assignment  signifies  an  in- 
termediate assignment.  Thus,  if  A.  grant 
a  lease  of  land  to  B.,  and  B.  assign  his 
interest  to  C,  and  C.  in  his  turn  assign  his 
interest  therein  to  D.,  in  this  case  the  as- 
signments so  made  by  B.  and  C.  would  be 
termed  mesne  assignments;  that  is,  they 
would  be  assignments  intervening  between 
A.'s  original  grant  and  the  vesting  of  D.'s 
interest  in  the  land  under  the  last  assign- 
ment. 

4th.  Mesne  Incwnbranees  signify  inter- 
mediate charges,  burdens,  liabilities,  or 
incumbrances;  that  is, incumbrances  which 
have  been  created  or  have  attached  to  pro- 
perty between  two  given  periodf>.    Tnus, 
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wben  a  veDdor  of  an  estate  covenants  to 
convey  land  to  a  purchaser  free  from  all 
mcsue  incumbrances,  it  commonly  means 
free  from  all  charges,  burdens,  or  liubilities 
vhich  might  by  possibility  have  attached 
to  it  between  the  period  of  his  purchase 
and  the  time  of  the  proposed  conveyance 
to  the  intended  vendee. 

5th.  Menne  Profits  are  intermediate  pro- 
fits ;  that  is,  profits  which  have  been  accru- 
ing betwein  two  given  periods.  Thus,  after 
a  party  has  recovered  the  land  itself  in  an 
action  of  ejectment,  he  frequently  brings 
another  action  for  the  purpose  of  recovering 
the  profits  which  have  been  accruing  or 
arittiug  out  of  the  land  between  the  periods 
of  his  title  to  the  possession  accruing  or 
being  raised,  and  of  his  recovery  in  the 
action  of  ejectment,  and  such  an  action  is 
thence  termed  an  action  for  mesne  profits. 
In  ejectment  by  landlord  against  tenant, 
mesne  profits  are  recoverable  in  the  very 
action  itself  of  ejectment,  upon  proof  of 
title  by  the  landlord;  but  in  all  other 
cases  of  ejectment,  a  special  action  for 
mesne  profits  must  have  been  brought  as 
above,  although  now  under  the  Judicature 
Act,  1873,  these  profits  may  be  recovered  in 
the  action  of  ejectment  itself. 

MESNE  ABSIGNXEIIT :  See  title  Mesne. 

MESNE  IN0TJMBRANGS8 :  See  title 
Mesne. 

lOSD :  See  title  Mesne. 

FB0CE8S  :  See  title  Mesne. 

FK0FIT8 :  See  title  Mesne. 

MESNE,  WBIT  OF.  A  writ  in  the 
nature  of  a  writ  of  right,  which  lay  when, 
upon  subinfeudation,  the  mesne  or  midille 
lord  su£fered  his  under-tenant,  or  tenant 
paravail,  to  be  distrained  upon  by  the  lord 
paramount  for  the  rent  due  to  him  by  the 
mesne  lord  (2  Inst.  874). 

MESSAGES  FEOM  THE  CEOWN.     The 

mode  of  communicating  between  the  Sove- 
reign and  the  Houses  of  Parliament.  Such 
messages  are  brouglit  either  by  a  member 
of  the  House,  being  a  minister  of  the  Grown, 
or  bv  one  of  the  royal  household.  In  the 
Liorcfs,  when  there  is  such  a  message,  the 
bearer  of  it  having  intimated  that  he  has  a 
message  under  the  royal  sign  manual,  the 
liOrd  Chancellor  proceeds  first  to  n^ad  it, 
and  then  the  clerk  at  the  table  reads  it 
over  again.  In  the  Commons,  the  member 
appears  at  tlje  bar  and  informs  the  Bp^dcer 
that  he  has  a  letter  from  Her  Majesty. 
He  then  takes  it  to  the  table  and  presents 
it,  upon  which  the  Speaker  reads  it,  the 
members  the  meanwhile  remaining  un- 
covered (May's  Pari.  Pr.). 

MESSEN0EB8.  The  messenger  of  the 
Court  of  Chancery  is  an  officer  whose  duty 
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it  is  to  attend  on  the  great  seal  either  in 
person  or  by  deputy,  and  to  be  ready  to 
execute  all  such  orders  as  he  shall  receive 
from  time  to  time  from  the  Lord  Chan- 
cellor, Lord  Keeper,  or  Lords  Commis- 
sioners (Ciian.  Com.  Rep.  138,  cited  in 
Smith's  Ch.  Pr.  57).  There  are  certain 
persons  attached  to  the  Court  of  Bank- 
ruptcy who  are  also  styled  messengers, 
and  whose  duty  consists,  amongbt  other 
things,  in  seizing  and  taking  possession  of 
the  bankrupt's  estate  during  the  proored- 
ings  in  the  bankruptcy  (Yate  Lee's  Bank- 
ruptcy, pp.  898-900). 

MESSUAOE.  This  word  is  now  synony- 
mous with  the  word  ^  dwelling-house,"  but, 
as  having  once  had  a  Isrger  signification, 
it  invuriably  precedes  the  word  '*  dwelling- 
house  "  in  an  enumeration  of  parcels.  A 
grant  of  a  messuage  with  the  appurtenances 
will  pass  not  only  the  dwelling-house  but 
also  all  buildings  adjoining  or  attached  to 
it,  together  with  the  curtiluge,  garden,  and 
orchard,  and  the  close  in  which  the  house 
is  built,  and  any  pleasure  grounds  adjoin- 
ing and  belonging  to  it  (see  2  Bing.  N.  C. 
618 ;  Lee  Termes  de  la  Ley). 

METALLIFEBOnS  MINES  EEGULA- 
TION  ACTS.  The  Arts  at  present  in  force 
are  the  stats.  35  &  86  Vict  c.  77,  and 
87  &  88  Vict,  c  39,  and  these  Acts  upply 
to  every  mine  to  which  the  Cool  Mines 
Regulation  Act  does  not  apply.  The 
earlier  and  principal  Act  contains  a  great 
many  minute  and  exacting  provisions, 
relating  to  (umong  other  things)  the  em- 
plovment  of  women,  young  persons,  and 
children  above  and  below  ground,  in- 
spectors and  inspections,  arbitration  in 
disputes,  and  proper  ventilation  and 
management  generally.  Penalties  are  im- 
posed upon  persons  offending  against  the 
Acts  not  exceeding  £20  on  the  owner  or 
agent,  and  not  exo^ing  £2  on  other  per- 
sons, and  (after  notice)  £1  for  every  day 
that  the  offence  continues ;  also,  imprison- 
ment for  a  period  not  exceeding  three 
months  for  wilful  offences  causing  duiger 
to  life  or  limb. 

See  title  Coal  Mines  Regulation  Act. 

METROPOLIS.  Various  statutes  have 
been  pessetl,  mostly  in  the  present  reig^, 
for  the  due  management  of  the  metroplis, 
for  a  summary  of  the  effect  of  which  see 
the  following  respective  titles. 

METEOFOUTAN.  The  Archbishop  of 
Canterbury  is  styled  **  Primate  of  all 
England  and  the  Metropolitan,"  because 
the  province  of  Canterbury  contains  within 
it  the  metropolis  or  chief  city.  The  Arch- 
bishop of  York  is  metropolitan  of  the  pro- 
vince of  York.  The  metropolitans  presided 


A  NEW  LAW  DICTION ABY. 


345 


MSTBOFOUTAJI— <xm<intied 

over  the  churches  of  the  principal  cities  of 
their  respectiye  provinces.  It  was  their 
duty  to  ordain  tiie  bishops  of  the  piovinoe, 
to  convoke  provincial  councils,  and  to  exer- 
cise a  general  superintendence  over  the 
doctrine  and  dhioipline  of  the  bishops  and 
clergy  within  the  province.  The  province 
of  York  anciently  claimed  and  had  a 
metropolitan  jurisdiction  over  all  the 
bishops  of  Scotland  until  about  the  year 
1466,  shortly  after  which  time  Pope  Sixtus 
the  Fourth  created  the  Bishop  of  St  An- 
drew's Archbishop  and  Metropolitan  of  all 
Scotland  (1  Burn's  Ecc.  Law,  by  Philli- 
more,  191. 197,  tit  ** Bishops";  Bog.  Ecc. 
Law,  105,  113). 

METBOPOLITAH  BOASD  OF  WOBKB  : 

See  title  Boabd  of  Works. 

MSTBOFOLITAir     BVILDIHOS.      The 

stut  18  &  19  Vict  c.  122  (the  Metro- 
politan Building  Act  1855),  amended  liy 
the  Acts  23  &  24  Vict.  c.  52,  and  32  &  33 
Vict  c.  82,  and  41  &  42  Vior.  c.  32,  taken 
in  conjunction  with  7  &  8  Vict.  c.  84, 
ss.  54-63,  regulated  the  situation,  construc- 
tion and  use  of  buildings  in  the  metropolis 
and  its  neigiibourhood.  and  the  repair  or 
removal  of  buildings  that  are  dangerous ; 
and  the  remedying  of  structural  defects  in 
theatres,  &c.  No  contract  for  building  in 
contravention  of  these  Acts  can  be  enforced 
{Stewne  v.  Gourley,  7  C.  B.  (N.8.)  99).  It 
is  in  general  neoesiAry,  before  commencing 
buildings,  to  give  notice  thereof  to  t)ie 
district  surveyor,  but  in  the  case  of  buildings 
intended  for  Her  Majesty's  use  or  service, 
such  notice  is  unnecessary  (Reg.  v.  Jay, 
8  El.  &  Bl.  4G9) ;  and  the  rules  of  con- 
struction contained  in  Schedule  1  of  the 
Act  of  18  &  19  Vict  c.  122,  have  no 
reference  to  public  buildings,  all  which 
latter  class  of  buildings  are  to  be  con- 
structed in  such  manner  as  may  be  ap- 
proved by  the  district  surveyor,  from  whom 
there  is  an  appeal  to  the  Metropolitan 
Board  of  Works  (Reg,  v.  CarrtUhers,  10  Jur. 
(N.S.)  767).  The  Building  Acts  generally 
provide  that  no  structure  shall,  without  the 
consent  in  writing  of  the  Metropolitan 
Board  of  Works,  oe  erected  beyond  the 
general  line  of  building,  thus  Eecuring  a 
certain  regularity  of  frontage  to  the  street 
Clear  v.  Freebody,  4  0.  B.  (N.S.)  228). 
Before  commencing  alterations  in  adjoin- 
ing tenements  it  is  necessary  to  give  Uiree 
months'  notice  to  the  owner  of  the  tene- 
ments adjoining  them  (Cawen  v.  Phillips, 
33  Bcav.  18). 

XZTSOPOLITAH  BUBIAL8.  The  stat 
10  &  11  Vict.  c.  65  (Cemeteries  Glauses 
Act,  1847)  consolidates  the  provisions 
usually  inserted  in  Acts  for  constructiug 
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cemeteries;  and  the  subsequent  Act, 
15  &  16  Vict  c.  85,  with  certain  amending 
Acts,  expresses  the  law  regarding  the  iu- 
terment  of  the  dead  within  the  limits  of 
the  metropolis,  there  being  also  a  special 
Act  (20  &  21  Vict  0.  35)  for  the  City  of 
London.    The  stat  20  ft  21  Vict  a  81, 

Cirides  for  the  constitution  of  burial 
rds  in  parishes.  A  special  (Cemetery 
Act  usually  provides  that  certain  fees  shall 
be  paid  by  the  cemetery  company  to  the 
incumbent  of  the  parisli  or  other  ecclesias- 
tical district  from  which  any  body  shall  be 
removed  for  interment  in  the  cemetery 
(Vaughan  v.  South  Metropolitan  Cemetery 
Company,  1  J.  &  H.  256),  an  incumbent  as 
a  rule  enjoying  the  like  right  under  the 
ordinary  Burial  Acts. 

XXTBOPOLITAK     FIBE     BBIGABB. 

Was  established  in  virtue  of  the  Act 
28  &  29  Vict  e.  90,  and  is  now  regulated 
by  that  Ai-t  and  the  Acts  32  &  33  Vict 
c.  102  ;  38  &  39  Vict  c.  65  ;  89  &  40  Vict. 
o.  55 ;  and  40  &  41  Vict  c.  52.  It  is  sub- 
ject to  the  control  of  the  Metropolitan 
Board  of  Works. 

XETBOFOLITAK  0A8.  The  stat  3  &  4 
Will.  4,  c.  90,  contains  general  provisions 
for  lighting  liio  parishes  in  England  and 
Wales  with  gas ;  but  its  provisions  are  ex- 
cluded in  districts  where  the  Public  Health 
Acts  are  adopted.  The  Gasworks  Clauses 
Act,  1847  (10  &  11  Vict  c  15).  consdi- 
dates  the  provisions  usually  containid  in 
Acts  authorizing  the  construction  of  gas- 
works. The  metropolis  is  supplied  with 
gas  by  various  companies,  under  the  provi- 
sions of  the  Metropolis  Gas  Act,  1860 
(28  &  24  Vict  c.  125),  amended  by  the 
24  &  25  Vict.  0.  79. 

KETBOFOLITAB  KA0ISTBATE8.   The 

jurisdiction  and  duties  of  uiagistrates  of 
the  police  courts  established  wiUiin  the 
metropolitan  police  district  are  regulated 
by  the  stats.  2  A  3  Vict  c.  71,  3  &  4 
Vict,  c  84,  and  11  A  12  Vict  cc.  42,  43. 
These  magistrates  are  appointed  by  the 
Queen  in  virtue  of  the  stat  21  &  22  Vict 
c.  73,  s.  14,  when  sti^^endiary ;  but  in  addi- 
tion to  the  stipendiary  magistrates,  there 
are  also  otherA  entitled  to  act  as  magistrates 
within  the  metropolitan  police  district  by 
virtue  naerely  of  being  nominated  on  the 
commission  of  the  peace  for  the  county. 
The  1st  section  of  the  stat  21  A  22  Vict 
0.  73,  extending  tbe  jurisdiction  of  a  stipen- 
diary magistrate,  when  sitting  alone,  does 
not  extend  to  the  metropolitan  police 
magistrates. 

XXTBOPOUTAir  XAVAOEXIHT  ACT, 
1855.  This  Act  (18  A  19  Vict  c  120),  as 
amended  by  the  Metropolis  Management 
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and  Building  Acts  Amendment  Act,  1878 
(41  &  42  Vict.  c.  32),  provides  for  the  local 
management  of  the  metropolis  in  respect  of 
sewerage  and  dmimige,  paving,  cleansing, 
lighting,  and  such  like  things.  It  provides 
for  the  election  of  vestry  boards  for  each 
parish  or  ward  within  the  metropolis ;  and 
for  the  formation  of  parishes  into  districts 
and  for  the  constitution  of  district  boards ; 
and  the  vebtry  board  and  the  district  board 
are  respectively  incorporated  (s.  42,  Act 
1855).  The  Act  of  1855  also  conHtitutes 
and  incorporates  the  Metropolitan  Board  of 
Works  (s.  43),  the  members  of  which  are 
elected  by  the  vestry  boards  and  district 
boards  respectively.  And  to  these  various 
boards  the  general  management  of  the 
metropolis  in  the  respects  aforesiiid  is  com- 
mitted, the  metropolitan  board  having  the 
principal  or  ai-terial  management. 

XXTBOFOLITAH  POLICE.    The  stats. 

10  Geo.  4,  c.  44,  2  &  8  Vict.  c.  47,  and 
3  &  4  Vict.  c.  84,  regulate  the  police  in  and 
near  the  metropolis ;  and  by  the  stat  19  & 
20  Vict  c.  2,  one  commiasioner  of  police 
for  the  metropolis  is  to  be  henceforth  ap- 
pointed ;  but  the  Queen  may  appoint  two 
assistant  oommissioiiers.  Under  the  stat. 
24  &  25  Vict.  0.  51,  8.  3,  a  penalty  not  ex- 
ceeding £5  may  be  imposed  upon  any 
person  who  assaults  a  constable  of  the 
metropolitan  police  force  in  the  execution 
of  his  duty.  Tbe  city  of  London  police 
are  not  subject  to  the  provisions  of  the 
Metropolitan  Police  Acts,  out  to  the  statute 
2  &  3  Vict.  0.  xciv. 

IIETBOFOLITAN  POLICE  DI8TBICT. 
Is  a  district  extending  about  fifteen  miles 
all  round  from  Charing  GrosSp  and  cm- 
bracing  for  some  purposes  the  entire 
counties  of  Middlesex,  Surrey,  Hertford, 
Essex,  and  Kent ;  but  the  city  of  London 
is  not  included  within  the  district.  The 
city  of  London  is,  however,  comprised 
within  the  Metropolitan  Manageraeut  Act, 
1855,  and  Metropolitan  Building  Act,  1855, 
and  certain  other  Acts,  but  for  the  purposes 
only  of  these  Acts. 

METBOPOUTAH  SEWEB8.    The  stat. 

11  &  1 2  Vict  c.  112,  consolidated  the  metro- 
politan commissions  of  sewers,  which  were 
continued  for  short  intervals  by  subse- 
quent Acts,  until  the  year  1856,  when 
by  the  stat  18  &  19  Vict  c.  120,  all  duties, 
powers,  and  authorities  vested  in  the  Me- 
tropolitan Commisaiouers  of  Sewers  ceased 
to  be  so  vested,  and  the  Metropolitan 
Board  of  Works  was  aubstituted  in  the 
place  of  these  commiBsioners,  and  all  pro- 

Srty,  matters,  and  tilings  vested  in  the 
etropulitan  CommisBiunen   of  Sewers, 
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except  such  sewers  as  were  vested  in  any 
vestry  or  district  board  outside  the  limits 
defined  in  the  schedules  of  the  Act,  weru 
vested  in  the  Metropolitan  Board  of  Works. 
The  city  of  London  is  not  affiocted  by  these 
Acts,  but  is  regulated  by  its  own  Act, 
viz..  11  &  12  Vict  o.  163  (City  of  London 
Sowers  Act). 

METBOPOLITAH  WATER.  The  Water- 
works Clauses  Act,  1847  (10  Vict  c.  17) 
consolidates  the  provisions  usually  inserted 
in  Acts  for  constructing  waterworks ;  and 
the  provisions  regulating  the  supply  of 
water  to  the  metropolis  are  principally 
comprised  in  the  stat.  34  &  35  Vict  c.  113. 
Wells,  tanks,  and  cisterns  mtiy  be  closed 
for  pollution  (37  &  38  Vict  c.  89);  and 
there  are  compulsory  provisions  whereby 
every  house  within  the  metropolis  is  to 
have  its  own  water  supply  (15  &  16  Vict« 
c.  84 ;  25  &  26  Vict  c.  102). 

XEUBLE8.  These  are  in  French  Law 
the  moveables  of  English  Law.  Things 
are  mevbleB  from  either  of  two  causes, — 
(1.)  From  their  own  nature,  e.g.t  tables, 
chairs ;  or  (2.)  From  the  determination  of 
the  law,  e.g.y  obligations. 

1CETTBLE8  1IETJBLAV8.  These  are  in 
French  Law  the  uteubils  and  articles  of 
ornament  usual  in  a  dwelling-house. 

HDDLESEX,  BILL  OP:  See  title  Bill 
OF  Middlesex. 

XILEAOE.  A  payment  or  charge  of 
so  much  per  mile  is  so  termed.  It  is  fre- 
quently used  with  reference  to  the  charge 
made  by  eJierififs,  when,  for  the  purpose  of 
executing  writs,  they  have  to  travel  any 
given  number  of  miles. 

MILITAET  C0TrBT8 :  See  tities  Goubts 
or  JuBTioE ;  Mabtial  Law. 

MILITABT  LAW:  See  tiUe  Martial 
Law. 

XILITABT  8EByiGE:  See  titles  Es- 
cuAGE ;  Feudal  Sybteh . 

XILITIA :  See  titles  Abmt  ;  Fvbd. 

MUTESALS:  See  title  Mines  and 
Minerals. 

XIHESAHDKIKEBALS.  Primdfaeie 
the  owner  of  the  surface  is  entitled  to  the 
surface  itself,  and  all  below  it,  ex  jure 
naturai ;  and  those  who  claim  the  property 
in  the  minerals  below  must  do  so  by  some 

grant  or  conveyance  by  him ;  and  in  such 
tter  case  the  rights  of  the  grantee  most 
depend  on  the  terms  of  the  grant ;  although, 
primd  facie^  it  will  be  presumed,  if  the 
minerals  are  to  be  enjoyed,  that  a  power 
to  get  them  was  also  granted  as  a  necessary 
incident  {Bowbotham  v.  Wikon,S  U.  L.  0. 
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348).  Where  the  claim  to  miues  or  mine' 
raid  is  rented  upon  tbe  Statute  of  Limi- 
t»)tioD8,  it  is  not  enough  to  shew  the 
absence  for  twenty  Tears  of  enjoyment  of 
the  mines  or  minerals  on  the  part  of  the 
plaintifi^  but  it  is  necessary  further  to 
shew  the  presence  of  enjoyment  on  the 

Sirt  of  the  defendant  (Uowe  y.  Grefi/df 
uss.  &  My.  396). 

As  to  what  are  mines,  it  has  been  said 
(Cleveland  v.  Meyriek,  37  L.  J.  (Gh.)  124) 
that  tlie  definition  depends  on  the  mode  of 
working  and  not  upon  the  material  ob- 
tained from  the  mine ;  and  so  in  that  case 
slates  obtained  by  mining  as  opposed  to 
quarrying  were  held  to  be  mines.  There- 
rore,  generally  mindi  are  materials  ob- 
tained by  mining,  and  minerals  are  the 
like  materials  obtained  either  by  mining  or 
by  quarrying,  such  materials  being  so  very 
numerous  and  various  as  to  admit  of  de- 
scription or  enumeration  only,  and  not  of 
deflaition. 

Where  the  surface  of  land  belongs  to 
one  owner,  and  the  mines  and  minerals 
belong  to  another  owner, — Then 

(a.)  If  nothing  appears  shewing  their  re- 
spective titles,  or  the  measure  of  the  respec- 
tive grants  of  the  respective  hereditaments 
to  the  two  respective  owners,  the  mine  owner 
cannot  so  mine  either  the  vertical  or  the 
adjoining  strata  as  to  destroy  the  surface 
above  or  adjoining,  or  so  as  to  occasion 
a  subsidence  thereof,  while  that  surface 
remains  in  its  natural  state  (Humphries  y. 
Brogden,  15  Q.  B.  739);  and  after  build- 
ings have  stood  on  the  surface  for  twenty 
years,  the  right  of  natural  support  to  the 
land  and  buildings  tbereon  from  the  ver- 
tical stmta  and  also  from  the  adjacent 
strata  is  acquired  (Browne  y.  BobinSf  4  H. 
&  N.  186) :  and 

(b.)  If  the  mode  of  the  acquisition  of 
the  respective  titles,  or  even  the  respec- 
tive deeds  of  grunt  of  the  respective 
several  tenements,  are  existing,  then  the 
words  of  the  deeds  are  to  be  regarded ; 
and  in  consequence  of  such  words  the 
right  of  natural  support,  as  well  from  the 
vertical  as  from  the  adjacent  strata,  may 
be  found  to  have  been  either  abandoned  or 
diminished;  but  the  Court  fights  against 
that  ounolusion  (Harrie  y.  Ryding,  5  M. 
&  W.  60;  WUliame  v.  BaqnaU,  15  W.  R. 
273;  and  8mith  y.  Dafby,  L.  R.  7  Q.  B. 
720 ;  Buekanan  v.  Andrews,  L.  Jl.  2  Sco. 
App.  286;  Aspden  y.  Seddon,  L.  R.  10 
Cb.  App.  894;  and  see  Bainbridge  on 
Mines,  4th  ed.,  by  Brown,  pp.  269-293). 

XINI8ISRIALF0WEB8.  These  powers, 
as  the  name  indicates,  are  given  lor  the 
good,  not  of  tbe  donee  himself  exclusively, 
or  of  the  donee  himself  necessarily  ut  all. 
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but  for  the  good  of  several  persons,  includ- 
ing or  not  including  the  donee  hIso.  They 
are  so  called  because  the  donee  of  them  is 
as  a  minuter  or  servant  in  his  exerdse  of 
them.    They  are  of  various  kinds. 

(1.)  The  ministerial  powers  of  a  tenant 
for  life  are  the  following,  yiz. : — 

(A.)  A  power  of  leasing.     This  power 
depends  upon  and  is  regulated  by  the  stat. 
40  &  41  Vict.  0.  18  (iSettled  Estates  Act, 
1877X  which  repealed  the  Act  19  &  20 
Vict.  o.  120  (Letises  and  Ssles  of  Settled 
Estates  Act,  1856),  and  the  Acts  amending 
same.    Under  tlie  Act  it  is  lawful  for  a 
tenant  for  life  who  is  so  under  a  settlement 
dated  after  the  Ist  of  November,  1856, 
which  does  not  expres&ly  exclude  the  Act, 
to  demise  for  any  term  not  exoeeiUnr;,  in 
England,  twenty-one  years,  and  in  Irelnnd 
thirty-five  years,  any  part  of  the  sottled 
estates  (except  the  principal  man»ion-honse 
or  the  demesnes  thereof),  provided  he  ob- 
serves tbe  following  requisites,  namely  : — 
(a.)  Lease  only  in  poe^jession ; 
(6.)  Make  the  demise  by  deed ; 
(c.)  Reserve  the  best  obtainable  rent ; 
(d.)  Take  no  premium  or  f«.ro-gifr ; 
(e.)  Make  the  lessee  impeachable  for 

waste ; 
(/.)  Insert  a  covenant  for  payment  of 
rent,  and  other  usual  and  proper 
covenants ; 
(^.)  Insert  a  condition  of  re-entry  for 
non-payment  of  rent  for  twenty- 
eight  days,  or  for  non-observance 
of  the  other  ooyeuants ;  and 
(h.)  Obtain  the  lessee  to  execute  a  coun- 
terpart of  the  lease. 
The  tenant  for  life  may  exercise  the  power 
of  IcHsing  to  the  extent  aforesaid  without 
any  application  to  the  Court  of  Cbancery. 

And  in  case  the  settlement  is  of  a  date 
prior  to  the  1st  of  November.  1856,  or  in 
case  a  longer  term  of  demise  than  twenty- 
one  years  or  thirty-five  years  (as  the  Ciiso 
may  be)  is  desireid  to  be  granted,  then 
upon  application  to  the  Court  of  Chancery 
for  its  sanction  thereto,  the  tenant  for  Uie 
may  (under  certain  conditions  specified  iu 
the  Act)  grant  the  following  varieties  of 
lease,  namely : — 
(a.)  An  agricultural  or  an  occupation 
lease   for   twenty-one   years    or 
under  in  England  and  thirty-fiye 
years  or  under  in  Ireland  ; 
(2».)  A  mining  lease  for  forty  years  or 

under; 
(c.)  A  water  lease  or  other  easement 

lease  for  forty  years  or  under ; 
(d)  A  repairing  lease  for  sixty  years  or 

under;  and 
(e.)  A  building   lease  for   ninety-nine 
years  or  under. 
And  where  it  is  possible  to  satisfy  the  Court 
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that  it  is  customary  in  tho  distriot  and 
beneficial  to  the  inheritance  to  grant  lon>;or 
leases  than  for  the  periods  above  men- 
tioned, the  Court  will  sanction  the  tenant 
for  life  granting  leases  for  longer  periods 
than  those  above  mentioned  m  all  the 
above  mentioned  varieties  of  lease,  except- 
ing only  the  agricultural  lease. 

(B.)  A  power  of  borrowing  money  for  the 
improvement  of  the  estate,  charging  the 
repayment  of  the  loan  upon  the  inheritance. 
This  power  was  necessitated  hy  the  some- 
what rigorous  rule  of  Courts  of  Equity 
which  denied  any  remuneration  to  tenants 
for  life  for  the  expenses  they  might  have 
incurred,  even  for  permanent  improvements, 
unless  the  improvements  were  absolutely 
indispensable  for  the  maintenance  of  the 
estate  at  its  accustomed  value  (^Dent  v. 
Dent^  30  Beav.  363) ;  and  now  no  prudent 
tenant  for   life  should  expend  Lis  own 
money  on  the  estate,  it  being  free  to  him 
to  expend  borrowed  money  for  the  purpose. 
His  power  of   borrowing  depends  upon 
various  Acts,  that  is  to  say — 
(a.)  If,  on  the  one  hand,  the  money  in- 
tended to  be  borrowed  is  to  be 
expended  in  agrieuliural  improve- 
ments, then  he  may  have  it  from 
Government  under  the  Improve- 
ment of  Land  Act,  1864  (27  &  28 
Vict.  0.  114),  upon  the  terms  of 
that  Act ; 
(&.)  If,  on  the  other  hand,  the  money  in- 
tended to  be  borrowed  is  to  be 
expended  in  the  improvement  of 
a  residence,  then  he  may  have  it 
from  Government  in  like  manner 
although  to  a  more  limited  extent, 
under  the  Limited  Owners'  Resi- 
dences Act,  1870  (33  &  34  Vict, 
c.   56),  and   the  Act  amending 
same  (34  &  35  Vict.  c.  84)  upon 
the  terms  of  thosf"  two  Acts ;  and 
(c.)  Thirdly,  if  the  money  intended  to  be 
borrowed  is  to  be  expended  in  the 
construction    of   waterworks    or 
reservoirs  for  water  on  the  settled 
estates,  he   may   have   it   from 
Government  under  the  Limited 
Owners'    Reservoirs    Act,    1877 
(40  &  41  Vict.  c.  31),  upon  the 
terms  of  that  Act :  and 
(C.)  A  power  of  selling  the  settled  estates 
and  conveying  the  same  to  the  purchaser 
for  an  estate  in  fee  simple.    This  power 
depends  on  various  Acts,  principally  upon 
the  Act  11   Gea  4  &  1  WUl.  4,  c  47, 
which  authorizes  a  sale  or  mortgage  of  the 
lands,  when  that  is  requisite  for  the  pay- 
ment of  the  debts  of  the  testator,  being  the 
settlor ;  the  provisions,  however,  of  which 
Act  have  been  largely  superseded  by  the 
provisions  of  the  Trustee  Act,  1850  (1 8  &  14 
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Vict.  c.  60),  and  the  Settled  Estates  Act, 
1877(40&41  Victc.  18). 

(2.)  The  ministerial  powers  of  a  tenant 
for  life  in  right  of  his  wife,  and  of  a  tenant 
by  the  curtly  or  in  dower,  depend  as  to 
leasing  on  the  Settled  Estates  Act,  1877, 
and  are  generally  subject  to  tlie  same 
or  the  like  provisions  as  are  above  stated 
regarding  a  tenant  for  life  in  his  own  right ; 
and 

(3.)  The  ministerial  powers  of  a  tenant 
in  tail  depend  partly  on  the  stat.  3  &  4 
WilL  4,  o.  74  (as  to  leahing),  and  partly  on 
the  Settled  Estates  Act,  J  877;  but  owing 
to  the  facility  with  which  he  may  at  the 
present  day  bar  the  entail  and  become 
absolute  owner,  the  question  of  his  minis- 
terial powers  is  comparatively  insignificant. 
See  title  Conveyances. 

XINISTEBB.  Various  attempts  were 
made  in  early  times,  notiibly  in  the  reign  of 
Edw.  III.  (1342)  to  render  ministers  re- 
sponsible to  Parliament ;  but  these  attempts 
were  practically  unsncoesfiful.  The  im- 
peachment of  obnoxious  ministers  was  the 
alternative  remedy  resorted  to,  and  was 
attended  with  a  greater  measuro  of  success 
(<ee  title  Imi  eaobment)  ;  and  in  the  pre- 
sent day  the  practice  of  impeaclunent  has 
practically  ceased  altogether,  the  responsi- 
bility of  ministers  to  Parliament  being  now 
fully  established,  and  also  effectively  exor- 
cist^. The  country  is  now  governed  by 
the  Ministry  (see  tide  Cabinet  Ministbt), 
who  are  maintained  in  office  by  that  party 
in  the  Commons  who  for  the  time  beiDg 
approve  of  their  policy;  and  although 
in  theory,  the  ministers  are  nominated  by 
the  Crown,  yet  in  fact  they  are  a  committee 
of  the  leading  members  of  both  Houses  of 
Parliament.  Among  the  ministers  (mem- 
bers of  the  Cabinet)  are  distributed  the 
various  great  branches  of  the  administra- 
tion of  the  country;  and  each  minister 
conducts  the  ordinary  business  of  his  own 
office  without  reference  to  his  colleagues. 
But  all  such  business  of  any  branch  of  the 
administration  as  is  likely  to  be  the  sub- 
ject of  serious  discussion  in  Parliament  is 
brought  under  the  consideration  of  the 
whole  Ministry  assembled  in  Cabinet 
Council.  Where  a  ministry  loses  its  ma- 
jority in  the  House  of  Commons,  upon  a 
matter  that  is  of  sufficiently  grave  import- 
ance, it  is  the  duty  of  the  mininters  to 
tender  their  resignations  to  the  Crown,  and 
it  is  the  duty  of  the  Crown  to  nominate 
another  ministry,  unless  the  Oown  should 
in  the  lawful  exercise  of  its  prerogative, — 
not  to  be  slightlv  resorted  to,— determine 
to  continue  the  defeated  ministry  in  office 
for  a  time,  or  until  a  dissolution  of  Parlia- 
ment can  be  conveniently  resorted  to.  The 
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Cabinet  has  the  right  of  censiiriiig  and  (if 
policy  should  so  dictate)  of  dismissing  any 
of  its  members  for  acting  contrary  to  the 
Oabinet :  see  the  case  of  Lord  Palmerston, 
1851,  who  was  removed  from  the  office  of 
Foreign  Secretiury  in  Lord  John  Bossell's 
Administration ;  when  the  Cabinet  acts  in 
this  manner,  it  is  the  Crown  acting  through 
it ;  and  the  Cabinet,  if  it  is  unwilling  to  be 
made  the  instrument  of  the  Crown  for  sach 
a  purpose,  should  tender  its  resig^tion, 
or  excuse  itself  to  the  Crown  for  its 
refusaL 

XniOB.     A  person  who  has  not  at- 
tained his  majority  is  usually  so  termed,  in 
the  Irish  Reports  principally;  that  is,  an 
infant  under  the  age  of  twenty-one  years. 
See  title  Infanot. 

lOHT.  Under  the  statute  83  &  34  Viet. 
o.  10  (entitled  the  Coinage  Act,  1870),  all 
coins  made  at  Her  llajes^'s  Royal  Mint  in 
England  are  to  be  of  the  weight  and  fine- 
ness specified  in  the  lat  schedule  to  the  Act 
(s.  8) ;  and  gold  is  made  a  legal  tender  for 
any  amount ;  silver  for  an  amount  not  ex- 
oetding  forty  shillings ;  and  bronze  for  an 
amount  not  exceeding  one  shilling  Ts.  4). 
Bullion  is  to  be  coined  without  charge 
(s.  8).  The  Chancellor  of  the  Bxoiiequer 
for  the  time  being  is  constituted  master  or 
warden  of  the  Mint  (in  England)  and 
governor  of  the  Mint  (in  Scotland);  and 
there  are  deputy  masters  and  other  officers 
(B.  14). 

See  title  Ptx. 

MISDEHEAHOB.  A  misdemeanor  is 
an  act  committed,  or  omitted,  in  violation 
of  a  public  law  either  forbidding  or  com- 
manding it  This  general  definition,  how- 
ever, domprehends  both  crimes  and  miade- 
meanord,  wliioh,  properly  speaking,  are 
mere  synonymous  terms,  though  in  common 
usage  the  word  '*  crimes ''  is  made  to  denote 
sach  offences  as  are  of  a  deeper  and  more 
atrocious  dye,  while  smaller  faults  and 
omissions  of  less  consequence  are  comprised 
under  the  milder  term  of  misdemeanors 
only.  In  the  English  Law  the  word  "  mis- 
demeanor" is  generally  used  in  contra- 
distinction to  fblony,  and  misdemeanors 
comprehend  all  indictable  offences  which 
do  not  amount  to  ft-lony — ^as  libels,  con- 
spiracies, attempts  and  solicitations  to  com- 
mit felonies,  &c.    (Harris,  Criminal  Law.) 

MI8EBI00BDIA.  This  word  was  com- 
monly used  in  our  law  to  signify  a  discre- 
tionary mulct  or  amerciament  imposed 
upon  a  person  for  an  offisnce ;  thus,  when 
the  plaintiff  or  defendant  in  an  action  was 
amerced  the  entry  was  always  ideo  in  miBe- 
ricordiA ;  the  fine  was  in  proportion  to  the 
offence ;  and  if  a  man  was  outrageously 
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amerced  in  a  Court  not  of  record — as  in  a 
Court  Baron,  for  instance — there  was  a 
writ  called  Moderatd  Mi$ericordid,  to  be 
directed  to  the  lord  or  his  bailiff,  command- 
ing them  that  they  take  motlerate  amer- 
ciaments in  just  proportion  to  the  offence 
of  the  party  to  be  amerced.  When  a  fine 
was  amerced  on  a  wliole  county  instead  of 
an  individual,  it  was  then  termed  Mueri- 
eordia  Communis.  (F.  N.  B.  75;  Lee 
Termes  de  la  Ley). 

Bee  titles  Awkrokktcwt  ;  Minor. 

MXBFSASAHOB.  Doing  evil,  trespass- 
ing, &c. ;  and  he  who  does  so  is  sometimes 
called  a  misfeasor  (Cowel).  The  term  is 
used  in  contradistinction  to  a  non-feasance^ 
which  means  simply  an  abstention  from 
doing  altogether.  An  interesting  appli- 
cation of  this  distinction  is  to  be  found  in 
the  Six  Carpenter^  Caee  (1  Sm.  L.  C.  132), 
where  the  mere  refusal  to  pay  for  the 
wine  (eciL  beer)  which  the  men  had  drunk 
in  a  public-house,  was  declared  not  suffi- 
cient to  make  them  trespassers  ab  initio  in 
coming  upon  the  premises  at  all,  as  break- 
ing the  pots  or  doing  other  wilfid  damages 
and  mia/eananceB,  it  was  stated,  would  have 
made*them. 

XXSJOnmSB.  The  joining  of  two  or 
more  persons  together  as  the  plointifb  or 
defendants  in  an  action  who  ought  not  to 
be  joined.  Konjoinder  is  the  omitting  to 
ioin  one  or  more  persons  who  ought  to 
have  been  joined  as  the  plaintiffs  or  de- 
fendants in  an  action.  The  misjoinder  of 
plaintiffs  is  no  longer  fiital  to  the  action  on 
its  merits,  and  need  not  even  be  amended 
(Order  xvi.,  1),  but  the  plaintiff  who  is 
successful  may  have  to  pay  the  defendant 
or  defendants  the  extra  costs  (if  any)  occa- 
sioned to  the  latter  by  the  misjoinder.  The 
like  remarks  hold  good  regarding  the  mi»- 
joinder  of  defendants,  but  the  wrong  de- 
fendant may  be  ordered  to  be  struck  out, 
and  (if  necessary)  a  new  and  proper  defen- 
dant substituted,  and  even  without  the 
consent  of  the  latter  to  be  made  a  party  to 
the  action. 

See  titles  Amendment  ;  Non-jodtobb. 

MI8K01CEB.  The  mistake  in  a  name 
or  the  using  one  name  for  another.  It  is  a 
general  rule  of  law  that  a  misnomer  has 
no  effect  if  the  subject  matter  or  person  is 
certain  or  ascertainable  notwithstanding 
the  misnomer,  **  Falsa  demonstratio  non 
nocet,  si  de  oorpore  constat  ;'* ''  Falsd  demon' 
stratione  legatum  non  peremi  f*  and  **  Long^ 
magis  falsa  eawa  non  nocet "  (Just  Inst.  li. 
20,  30).  But  no  misnomer  or  falsa  demon- 
stratio is  to  be  assumed,  and  the  maxim  is 
excluded  where  the  words  used  have  a 
subject  matter  to  which  tliey  are  exactly 
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applicable,  in  \vhich  latter  case  the  con- 
trary maxim  comes  in,  viz.,  **  Non  accipi 
debent  verba  in  demonstraiionem  faUam, 
qu«  oompeiunt  in  veram  limiiationem" 
The  two  maxims  are  illuBtrated  in  the  two 
very  recent  cases  of  Travers  v.  BlundeU^ 
6  Ch.  Div.  436  ;  Hcmcr  v.  Homer,  8  Ch. 
Div.  758. 

See  titles  Falsa  Demonstratio  hon 
NucET ;  Fausa  Causa  non  Nogbt. 

1IISFLEADIH0.  Pleading  incorrectly, 
or  omitting  anything  in  a  pleading,  which 
is  essential  to  the  maintenance  or  defence 
of  an  action ;  as  in  the  case  of  a  plaintiff 
not  merely  stating  his  title  in  a  defective 
manner,  but  setting  forth  a  title  which  is 
essentially  defective  in  itself.  Also,  in 
Chancery  suits,  it  was  a  mispleading  in 
certain  cases  if  the  defendant  did  not  allege 
the  absence  of  notice ;  and  that  is  substan- 
tially still  the  case. 
See  title  Plkadino. 

mSFBISIOlf .  In  its  most  general  sense 
comprises  all  such  high  offences  us  are 
under  tlie  degree  of  capital,  but  closely 
bordering  thereon;  and  it  is  said  that  a 
misprision  in  that  sense  is  contained  in 
every  treason  and  felony  whatsoever.  Mis- 
prisions are  generally  divided  into  two 
sorts,  negative  and  positive,  the  former  cou- 
bisting  in  the  concealment  of  something 
which  ought  to  be  revealed,  the  latter  in 
the  commission  of  sometiiing  which  ought 
not  to  be  done.  Of  the  first  or  negative 
kind,  is  misprision  of  treason,  which  consists 
in  the  bare  knowledge  and  concealment  of 
treason,  without  any  degree  of  assent  there- 
to. Of  this  negative  kind  is  also  misprision 
of  felony,  which  is  the  concealment  of  a 
felony  which  a  man  knows  but  never  as- 
sented to.  Positive  misprisions  are  gene- 
rally denominated  high  misdemeanors; 
such,  for  example,  are  the  mal-adminis- 
tration  of  high  public  ofiScers;  the  em- 
bezzling of  the  public  money;  contempts 
against  the  king's  prerogative,  his  person, 
and  government,  or  his  title,  &c,  (1  Hawk. 
P.  C.  60). 

MISPBISIOH  07  FELONY^    See  title 
MI8PBI8I0H  07  TREASOH/  Mibpbision. 

KIBSEFBESERTATIOH.  When  made 
heedlessly  or  with  knowledge,  regarding  a 
material  circumstance  in  the  contract,  to 
some  third  perbon  with  the  intent  that  he 
should  act  upon  it  as  true,  is  a  species  of 
actual  fraud,  tor  which,  in  case  it  produce 
damage,  an  action  will  lie,  either  for  re- 
covery of  the  damages  sustained,  or  in 
certain  cases  to  enforce  the  making  good 
the  misrepresentation. 
See  title  Fracb. 


MISTAKE.  Ii  either  of  law  or  of  fact: 
when  of  law,  it  is  not  in  general  any  ground 
for  relief  in  equity,  the  maxim  ignorantia 
juris  neminem  excusat  being  applicable  to 
that  class  of  mistake.  But  the  maxim  is 
excluded,  where  the  mistake  of  law  is  so 
egregious  as  to  suggest  imbecility,  or  wlien 
it  is  accompanied  with  imposition.  When 
the  mistake  is  a  mistake  of  foid,  and  the 
fact  is  a  material  one  to  the  contract,  and 
it  was  not  through  any  negligence  of  the 
mistaking  party  that  it  was  overlooked  or 
misappreciated,  then  the  mistake  is  almost 
invariably  a  ground  of  relief  in  equity. 
See  title  Rbctifigaiion  in  Equity. 

lOTTEB  IE  DBOIT.  This  phrase  is 
U8ed  in  contradistinction  to  that  of  mitter 
Testate,  and  both  are  employed  to  point  out 
the  mode  in  which  releases  of  land  operate, 
A  release  might  be  a  conveyance  of  a  right 
to  a  person  in  possession.  Thus,  where  a 
person  was  disseised  or  put  out  of  possession 
of  lands,  although  the  disseisor  thereby 
acquired  the  possession,  still  the  right  of 

Sossession  and  property  remained  in  the 
isseisee;  but  if  the  disseisee  agreed  to 
transfer  his  right  to  the  disseisor,  the  proper 
mode  of  carrying  such  an  agreement  into 
execution  was  by  a  release,  the  disseisor 
already  having  the  possession ;  and  as  in 
such  cases  nothing  but  the  bare  right 
passed,  the  release  was  said  to  enure  by 
way  of  mitter  le  droit,  t.e.,  transferring  the 
right.  A  release  is  also  said  to  enure  by  way 
of  mitter  Testate,  t.e.,  of  passing  the  estate, 
e.g„  when  two  or  more  persons  become 
seised  of  the  same  estate  oy  a  joint  title, 
either  by  contract  or  descent,  as  joint 
tenants  or  oo-parceners,  and  one  of  them 
releases  his  right  to  the  other,  such  release 
is  said  is  enure  bv  way  of  mitter  Testate^ 
i.e,.  transferring  the  estate  (4  Cnl  Dig. 
84,  85). 

And  see  title  Contxtakoes,  sub-title 
Release. 

XITTEB    L*S8TATE;  See  title  Mitteb 

LB  DbOIT. 

MITTDnrB,  WBIT  07.  A  writ  by  which 
records  used  to  be  transferred  from  ono 
Court  to  another,  sometimes  immediately, 
as  out  of  the  King*s  Bench  into  the  Ex- 
chequer; and  sometimes  mediately  by  a 
certiorari  into  Chancery,  and  from  thence 
by  a  mittimus  into  another  Court.  (£es 
Termes  de  la  Ley). 

MIXED  ACTIONS  are  such  as  partake 
of  the  twofold  nature  of  real  and  personal 
actions,  having  fur  their  object  the  demand 
and  restitution  of  real  property,  and  also 
personal  damages  for  a  wrong  sustained. 

jnXED  FBESVHPTIOlfS.  Are  pre- 
sumptions of  mixed  law  and  fact,  that  is, 
presumptions  of  fact  recognized  by  law, — 
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e.g.y  presamptions  which  juries  are  com- 
monly recommended  to  draw  as  inferences 
firum  the  facts  that  are  proved. 

See  titles  Presuuptioms,  Qcalitt  of  ; 

PBBBCMFTlOMSk  YASISTIRS  OF. 

XOBILIA  088IBtT8  DIHSBEHT.  Means 
literally,  that  moveable  property  inheres  in 
the  bones  of  the  owner,  that  is  to  say, 
follows  his  person  or  rather  his  domicile ; 
and  it  is  upon  this  maxim  that  the  preva- 
lence  of  the  lex  domieiUi  as  regards  per- 
sonal property  depends. 
See  title  Domicile. 

KODEEATA    XI8SBI00BDIA,    WBIT 

OV :  See  title  MisebioobdiI. 

MODO  ET  TOfiXA:  See  tiUe  Mankxb 
AND  Form. 

XODI78  AOdUIBBH])!  :  See  tiUe  Title. 

MODUS  ET  COHYENTIO  YIHOUHT 
LBOEM.  Means  literally  that  the  terms  of 
the  express  agreement  of  the  parties  may 
override  or  modify  any  general  rule  or 
principle  of  law.  This  maxim  holds  gene- 
rally good;  but  has  been  excluded  upon 
various  general  grounds  of  policy  in  some 
few  cases,  e.g.,  the  mortgagor  cannot  in  the 
mortgage  deed  validly  agree  with  the  mort- 
fi^ee  to  bargain  away  his  equity  of  re- 
demption on  failure  to  repay  the  money 
lent. 

MODirS  DEOIMAHDI.  A  discharRO 
from  the  payment  of  tithes  is  said  to  be 
either  de  modo  decimandi  or  de  non  deci- 
mando.  (h)  A  modus  decimandi^  com- 
monly called  by  the  simple  name  of  a  modus 
only,  is  where  there  is  oy  custom  a  poiti- 
cnlar  manner  of  tithing  allowed,  different 
from  the  general  manner  of  taking  tithes 
in  kind,  e.g,,  by  a  pecuniary  oompenaation, 
as  twopence  an  acre  for  the  tithe  of  land, 
or  by  a  compensation  partly  in  kind  and 
partly  in  woik  and  labour,  as  that  the 
parson  shall  have  only  the  twelfth  coek  of 
hay,  and  not  the  tenth,  in  consideration  of 
the  owner's  mukiog  it  for  him,  and  the 
like;  in  short,  any  means  whereby  the 
general  law  of  tithing  is  altered,  and  a  new 
method  of  taking  tithes  is  introduce<),  is 
called  a  modus  decimandi^  or  special  manner 
of  tithing.  (2.)  A  4^8chargo  from  the 
payment  of  tithes  by  a  custom  de  non  deci" 
mandoj  arises  either  by  personal  privilege 
or  by  real  composition  or  other  like  circum- 
stance. Thus,  a  vicar  is  discharged  from 
paying  tithes  to  the  rector,  and  the  rector 
to  the  vicar ;  and  a  discharge  by  real  com- 
position is  where  there  is  an  agreement 
between  the  owner  of  lands  and  the  parson 
or  vicar  (with  the  consent  of  the  ordinary 
and  the  patron),  that  such  lands  shall  for 
the  future  be  discharged  from  payment  of 
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tithes  in  consideration  of  some  land  or  other 
REAL  recompense  being  given  to  the  parson 
in  lieu  and  satisfaction  thereof  (2  Inst  490 ; 
14  M.  &  W.  893). 
See  title  Tithes. 

MOIETY  (from  the  French,  moiiUt  halO. 
The  half  part  of  anything.  Thus,  joint 
tenants  are  sometimes  said  to  hold  by 
moieties  (Gowel).  The  shares  of  two  joint 
tenants  are  of  necessity  moieties ;  but  the 
shares  of  two  tenants  in  common  entitled 
equally  would  also  be  moieties.  An  in- 
accurate but  common  use  of  the  word 
*^ moiety*'  is  that  in  which  it  signifies 
merely  pati^  share,  or  proportion,  whether 
equal  or  unequal. 

M0LE8TATI0V.  Under  the  Masters  and 
Workmen  Molestation  Act,  1871  (34  &  35 
Vict  c.  32),  molebtation  consists  in  either 
(1)  persistently  following  a  fellow  work- 
man about  from  place  to  place;  or  (2) 
hidinff  any  tools,  clothes,  or  other  property 
owned  or  used  by  such  workman,  or  de- 
priving him  of  or  hinderiog  him  in  the  use 
thereof;  or  (3)  watching  or  besetting  Uie 
house  or  other  place  where  such  workman 
resides  or  works  or  carries  on  business,  or 
happens  to  be,  or  the  approach  to  such 
house  or  place,  or,  with  two  or  more  other 
persons,  following  such  workman  in  a  dis- 
orderly manner  in  or  through  any  street  or 
road.  The  act  must  in  each  case  have  for 
its  objects  the  coercing  of  the  workman  or 
his  employer  to  do  or  abstain  from  doing 
some  law^  act  falling  within  the  scope  of 
the  workman's  employment. 

MOLUTEE  MAKirS  IMP08inT.  When 
a  person  is  sued  for  an  assault,  he  may  set 
forth  the  whole  case,  and  plead  that  he 
laid  hands  on  the  plaintiff  gently,  moUiier 
manus  imposuit  From  these  words  having 
been  so  used  in  pleus,  several  justifications 
in  actions  of  trespass  for  assault  are  called 
bv  this  phrase  (1  Sid.  801).  The  degree 
of  gentleness  [or  of  roughness]  necessarily 
varies  with  the  degree  of  resistance,  senible, 

M0HA8TEEIE8:  See  titles  Monk; 
Chubch  and  Stats. 

MONET.  When  earmarked  can  in  ge- 
neral be  followed ;  tectM,  when  (as  it  usually 
is)  not  earmarked  (11  Gh.  Div.  772). 
Trust  moneys  mixed  with  the  trustee's  own 
moneys,  although  not  earmarked,  are  how- 
ever made  good  out  of  the  aggregate  mixed 
moneys,  in  priority  to  any  payment  thereout 
to  the  trustee  himself, — that  being  a  bpecies 
of  penalty  imposed  upon  the  trustee  for  his 
breach  of  duty  (Pennell  v.  Deffell,  4  De  G. 
M.  &  O.  882;  Lewln  on  Trusts,  5th  ed. 
627).  Bills  and  notes  are  fur  some  pur- 
poses like  money  in  respect  of  not  being 
earmarked, — the  general  point  of  resem- 
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blanoe  between  tliem  and  money  being 
their  currency^  whereby  they  cannot  (like 
other  cliattels)  be  received  firam  a  hondfide 
purchaser  fur  value. 

XOHET-BILLS.  Originally,  the  Lords 
and  Commons  in  Parliament  voted  separate 
supplies,  the  last  of  such  votes  of  which 
there  is  any  trace  having  been  in  18  Edw.  3. 
For  a  brief  period  subsequently  to  that 
date,  the  Lords  and  Commons  appear  to 
have  voted  joint  supplies;  but  from  the 
reign  of  Richard  IL  probably,  and  from 
that  of  Henry  IV.  certainly,  the  practice 
was  for  the  Commons  singly  to  vote  the 
supplies,  and  for  the  Lords  merely  to 
assent  thereto.  See  Rolls  9  Hen.  4,  where 
mention  is  made  of  the  Commons  having 
remonstrated  to  the  King  on  account  of  the 
Lords  interfering  in  the  matter  of  the 
grant  of  supplies,  and  the  King  is  repre- 
sented to  have  thereupon  conceded  that 
the  Commons  should  for  the  future  deter- 
mine  all  such  grants  without  interference 
from  the  Lords.  This  practice  appears  to 
have  been  all  the  more  reasonable  m  those 
early  reignfs  because  the  supplies  fell  prin- 
cipally upon  the  Commons,  and  in  the 
case  of  the  tenths  and  lifteenths  of  goods 
fell  exclusively  upon  them,  unless  in  the 
exceptional  instaijoe  in  which  the  Lords 
were  expressly  subjected  to  the  tax. 

Originally,  money-bills  were  not  in 
general  entered  in  the  statute  book,  being 
only  so  entered  when  (as  was,  however,  the 
frequent  practice)  some  relief  of  gp'ievances 
was  so  interwoven  with  them  as  to  render 
their  entry  unavoidable.  This  was  the 
case,  for  example,  with  the  money-bill  14 
Edw.  3,  btat.  1,  c.  21.  It  is  not  till  the 
reign  of  Henry  YII.  that  money-bills,  being 
purely  such,  appear  in  the  statute  buck, 
and  even  then  they  appear  occasionally 
only;  however,  by  the  reign  of  Henry 
VIII.  they  are  entered  regularly. 

In  their  first  mode  of  entry  in  the  statute- 
book,  money-bills  are  expressed  to  be 
enacted  by  the  authority  of  Parliament; 
but  by  the  reign  of  Charles  I.  the  Com- 
mons began  the  practioe  of  omitting  the 
names  of  the  Lords  in  the  preamble  and  of 
retaining  it  only  in  the  enacting  part ;  and 
this  is  Uie  present  practice  (see,  e.g.^  36  & 
37  Vict.  0.  3). 

About  1661,  the  Commons  began  for  the 
first  time  to  object  to  the  Lords  making 
any  alterations  in  money-bills,  the  imme- 
diate occasion  of  their  objection  being 
certain  alterations  made  by  the  Lords  in  a 
bill  of  that  year,  introduced  by  the  Com- 
mons for  providing  f(«r  the  paving  of  the 
streets  of  Westminster.  Again,  in  1671, 
the  Commons  having  introduced  a  bill 
imposing  a  tax  on  sugar,  and  tlio  Lords 
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haying  proposed  some  moditications  in  it, 
the  Commons  remonstrated,  and  a  confer- 
ence ensued  between  the  two  Houses,  and 
in  this  conference  the  Commons  laid  claim 
to  an  erdutive  privilege  in  the  matter  of 
money  bills.  The  conference  ended  in 
nothing  definitive,  but  the  exclusive  right 
which  was  then  claimed  has  since  been 
acquiesced  in,  although  it  has  never  been 
expressly  acknowledged,  by  the  Lords.  A 
like  exclusive  privilege,  which  was  claimed 
shortly  after  1688,  in  the  matter  of  bills 
imposing  pecuniary  penalties,  was  similarly 
acquiesceu  in,  not  acknowledged. 

XOHET-OLADCS :    See    tiUe    Monbt- 

COUNTS. 

XONST  C0UKT8.  These  were  simply 
forms  of  pleading  in  actions  of  assumptit, 
and  were  provided  by  the  C.  L.  P.  Act, 
1852,  Sch.  B.  They  were  goods  sold,  work 
done  and  materials  provided,  money  lent, 
money  paid,  money  received  and  such  like 
other  counts,  which  were  also  sometimes 
called  the  common  indebiiatue  counts.  Si- 
milar forms  of  pleading  are  given  under  tbe 
head  of  '^  money-claims  "  in  Appendix  A 
to  the  Judicature  Act,  1875,  part  ii.  sect  2, 
«.g.,  "The  plaintiffs  claim  is  50Z.  for  the 
price  of  goods  sold"  or  ''for  arrears  of 
rent,*'  and  so  forth.  These  money-daims 
are  in  all  cases  either  for  sums  certain  or  for 
sums  ascertainable  by  calculation,  and  as 
being  such  are  contiadistinguished  from 
damages  and  other  like  uncertain  sums 
which  are  only  to  be  ascertained  through 
the  intervention  of  a  iury. 
See  title  Momnr  Demands. 

KOHXT  DXMAKSS.  In  law  are  such 
demands  as  are  certain  beforehand,  or 
ascertainable  by  calculation,  without  the 
intervention  of  a  jury ;  and  as  being  such, 
they  are  usually  oontradistinguislied  fipom 
damages. 

XONinOlf.  An  order,  or  admonitorj 
epistle,  ibsuing  from  an  Eksclesiastical  Court, 
and  addivssed  to  some  person  or  persons 
offending  against  the  law  ecclehiastica), 
advising  him  or  monishing  him  or  them  to 
act  in  obedience  thereto.  When  a  party 
has  been  duly  served  with  a  monition,  he 
is  technically  said  to  have  been  **mon- 
ished."  See  Rog.  Eoo.  Law :  Bum's  Ecc. 
Law,  tit  ** Monition;'*  Martin  v.  Madum- 
oehie,  3  Q.  B.  Div.  730. 

MOHX.  The  profession  of  a  religious 
person  of  this  character  made  him  dead  in 
law,  or  civilly  dead ;  but  since  the  Reforma- 
tion, the  monkish  profession  is  not  recog- 
nised by  law  in  England ;  and  amounting, 
therefore,  to  no  religious  pn^fessioo  at  all, 
it  no  longer  renders  the  monk  civilly  dead 
(/»  re  Metcalfe,  33  L.  J.  (Ch.)  308). 

See  titles  Civil  Death  ;  Clxbgtmbn. 
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KOHOPOUES,    CASE    OF:    See   title 

HOMOrOLY. 

XOHOPOLT  is  the  sole  right  of  selling 
A  particular  article  of  manufacture.    The 
power  to  grant  such  a  right  was  in  early 
times  claimed  as   a   prerogative   of   the 
Crown.    Its  exercise  was  in  many  cases 
most  beneficial,  as  ingenious  foreign  work- 
men were  from  time  to  time  drawn  to 
England  by  the  expectation  of  substantial 
commercial  advantages  being  securt-d  to 
them  by  royal  letters  patent  (being,  in 
&ct,  these  grants  of  monopoly) ;  and  enter- 
prising Engluihmen  were  also  induced  by 
the  like  expectation  to  trAvel  abroad  and 
acquire  a  practical  knowledge  of  trades  and 
arts.    But  the  Grown  experiencing  in  those 
days  the  evils  of  no  regular  taxation — the 
chief  of  which  was  a  perpetually-recurring 
want  of  money  to  conduct  the  aiTairs  of 
Government — the  prerogative  was  exposed 
to.  and  its  exercise  sonn  became  affected 
with,  many  abuses,  principally  in  this  re- 
s))ect, — that  the  monopoly  was  sold  at  a 
ruinous  price,  usually  to  the  highest  bidder, 
whether  or  not  he  was  the  true  and  first 
inventor  of  the  process  of  manufacture,  and 
Utterly  without  any  regard  at  all  to  his 
capacity  or  ability^as  an  inventor  or  manu- 
fiEUJturer,  and  frequently  indeed  to  couriiers, 
who  made  it  a  means  of  g^in  exclusively,  and 
did  not  assist  the  national  industry  at  all. 
The  evils  arising  from  this  abuse  of  the  pre- 
rogative were  become  so  great  by  the  latter 
end  of  the  ri  ign  of  Elizabeth,  that  the  Courts 
of  Common  l^w,  in  the  Case  of  Monopolies 
{Darcy  v.  Allen,   11  Rep.  84),  44   Eliz., 
adjudged  monopolies  to  be  illegal;  and 
parliament  took  up  the  matter  as  early  as 
1601,  and,  in  the  next  reign,  succeeded  in 
regulating   the   abuse   by  enacting   the 
Patent  Act  (21  Jac.  1,  c.  8),  which  is  the 
basis  of  the  Patent  Law  at  the  present  day. 
See  title  Patents. 

XOKffTEB.  One  who  has  not  the  shape 
of  a  human  being,  and,  although  bfirn  in 
lawful  wedlock,  cannot  be  heir  to  any  land. 
But  mere  deformity  of  person  does  not  make 
any  one  a  monbter. 

M0H8TSAH8  DS  DBOIT  (jihewiag  of 
right).  One  of  the  Common  Law  methods 
of  obtaining  posseasion  or  restitution  from 
the  Crown,  of  either  real  or  personal  pro- 
perty, is  by  monstrana  de  droit,^  literally,  a 
manifestation  or  shewing  of  right,  which 
may  now  be  preferred  or  prosecuted  like  an 
action  either  in  the  Chancery  or  in  any  of 
the  C>mraon  Law  Divisions,  although 
originally  in  the  Chancery  and  Exchequer 
Divisions  only  (see  Petitions  of  Bight  Act, 
1860,  23  &  24  Vict.  c.  34).  A  monstrans  de 
droit  lies  when  the  right  of  the  party,  as  well 
as  the  right  of  the  Crown,  appears  upon 
record,  and  is  putting  in  a  claim  of  right, 


MOHSTBAVS  DS  JaiOU—eonUnued. 
grounded  on  facts  already  acknowler1ge<i 
and  e&tablished,  and  praying  the  judgment 
of  the  Court  whether,  upon  those  facts,  the 
king  or  the  subject  has  the  right.  (Day's 
Common  Law  Pro.  562). 

See  title  Pbtition  of  Right. 

XOHTH,  in  law,  is  a  lunar  month,  or 
twenty-eight  days,  unless  otherwise  ex- 
pressed. Hence  a  lease  fur  twelve  months 
is  for  forty-eight  weeks  only ;  but  if  it  be 
for  *'a  twelvemonth,"  it  is  good  for  the 
whole  year ;  and  in  a  contract,  if  the  parties 
obviously  intended  that  a  month  should  be 
a  calendar  month,  the  law  mHI  give  it  that 
effect.  If  money  be  lent  for  nine  months, 
it  must  be  unrlerstood  calendar  months 
(Btr.  446) :  similarly  in  the  case  of  bills  of 
exchange  and  promissory  notes.  In  legal 
proceedings,  as  in  time  jto  plead,  a  month 
used  to  be  four  weeks  (3  Burr.  1455),  but 
it  now  denotes  a  c:(lendar  month  (Order 
LYiii.,  1).  But  where  a  statute  sp^kks  of 
a  yf^ar,  it  means  always  the  whole  twelve 
months  (2  Cro.  167),  and  m«mth  shall  be 
intended  a  calendar  month  (13  &  14  \  ict. 
o.  21). 

i^  titles  Day;  Time;  Ycab. 

XOBA.  Means  literally  delay;  and  as 
applied  in  Roman  Law,  is  the  basis  upon 
which  interest  is  allowed  upon  money  due 
and  payable,  but  which  remains  unpaid,  or 
the  payment  of  which  is  said  to  be  in  mora. 
See  title  Intbbest  of  Mokky. 

XOBAL  OBLIGATION.  A  moral  con- 
sideration ia  not  a  sufficient  consideration 
to  support  a  simple  contract  or  promise  or 
asBumpsit  (WennaU  v.  Adney,  3  B.  &  P. 
349,  n.),  unle^  of  course  it  was  moved  by 
a  preceding  request  (see  title  Contraot). 
The  obligation  of  a  father  as  such  to 
maintain  his  child  is  a  moral  obligation 
only,  and  not  a  l^al  obligation  (Mortimore 
v.  Wright,  6  M.  &  W.  482);  he  cannot 
therefore  be  charged  <or  necessaries  sup- 
plied to  his  child  without  his  previous 
request,  or  upon  a  subsequent  promise  to 
pay  for  same  (Eastwood  v.  Kenyan,  11  A. 
&  E.  438,  overruling  Lee  v.  Muggeridge, 
5  Taunt.  36).  In  Boman  Law,  such  an 
obligation  would  be  good  as  a  ground  of 
defence  (see  Brown's  Savigny,  Naturalis 
Obligatio) ;  and  it  is  possible  that  even  iu 
English  Law,  the  Chancery  Division  might 
be  induced  to  regard  it  likewise,  in  at  least 
certain  classes  of  suits  (e.g.,  specific  per- 
formance or  injunction  suits),  as  a  valid 
ground  of  defence.  And  certain  it  is  that 
a  fattier  neglecting  his  duty  (although 
moral  only)  to  provide  for  his  children, 
wiiereby  they  become  chargeable  to  the 
parish,  may  in  English  Law  be  rendered 
legally  liable  to  make  such  provision  by  an 
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order  of  the  police  court  or  of  a  justice  of 
the  peace. 

See  titles  Contracts  ;  Katubalib  Ob- 

LIGATIO. 

KOBE  OB  LESS.  These  words  when 
added  to  stiitements  of  acreogo  (in  con- 
veyances) and  to  the  stated  amounts  (in 
contract:))  give  a  margin  of  variation  which 
may  be  either  in  excess  or  in  diminution 
of  the  eipreHsed  acreage  or  amount.  A 
material  variation  is  not  covered  by  them 
(Renter  v.  Sala,  4  C.  P.  Div.  239). 

KOBT  CIVILE,  in  French  Law  denoted 
civil  death,  as  upon  conviction  for  felony. 
It  was  tiomiiially  abolished  by  a  law  of  the 
31st  of  May,  1854,  but  soiuething  very 
similar  to  it,  in  effect  at  least,  btill  remains. 
Thus,  the  property  of  the  condemned  pos- 
sessed by  him  at  the  date  of  his  conviction 
;::oe8  and  belongs  to  his  successors  (A^rt^'ers), 
as  in  case  of  an  intestacy ;  and  his  future 
acquired  property  goes  to  the  State  by  right 
of  its  prerogHtive  (jf>ar  droit  de  dSsherence)^ 
but  the  State  may.  as  a  matter  of  grace, 
mi^e  it  over  in  whole  or  in  part  to  the 
widow  and  children. 

See  title  Fobfeitube. 

KOBT  D'ANCESTOB,  ASSIZE  OF.    Was 

a  writ  which  lay  for  a  person  whose  ancchtor 
died  seised  of  lands,  &o.,  that  he  had  in 
fee  simple,  and  after  his  death  a  stranger 
abated ;  and  this  writ  directed  the  sheriff 
to  Biunmon  a  jury  or  assize,  who  should 
view  the  land  in  que&tion,  and  recognise, 
t.6.,  find,  whether  such  ancestor  was  seised 
thereof  on  the  day  of  his  death,  and 
whether  the  demandant  was  the  next  heir. 
See  titles  Abatement  of  Possession  ; 
Ouster. 

KOBTGAOE.  A  mortgage  may  be  de- 
Fcribed  to  be  a  conveyance  of  lands  by  a 
debtor  to  his  creditor,  as  a  security  for  the 
repayment  of  a  sum  of  money  borrowed. 
The  debtor  who  so  makes  a  conveyance  of 
bis  lands  is  termed  the  mortgagor,  and  the 
creditor  to  whom  the  lands  are  so  conveyed 
as  a  security  for  the  money  lent,  is  termed 
the  mortgagee. 

(1.)  Mortgages  of  freehold  lands  are  of 
two  sorts :  either  the  lands  are  conveyed  to 
the  mortgagee  and  his  heirs  in  fee  simple, 
with  a  proviso  that  if  tlie  mortgagor  pays 
the  money  borrowed  on  a  certain  day,  the 
mortgagee  will  reconvey  the  lands ;  or 
else  tbe  lands  are  conveyed  to  the  mort- 
gagee, bis  executors,  administrators,  and 
assigns  for  a  long  term  of  years,  with  a 
proviso  that  if  the  money  borrowed  is 
repaid  on  a  certain  day,  the  term  shall 
cease  and  become  void.  There  is  also 
another  kind  of  mortgage,  where  the  pro- 


KOBTOAOE — continued. 

viso  for  rudemptiun  does  not  oblige  the 
mortgagor  to  pay  the  money  on  a  parti- 
cular day,  but  allows  him  to  do  it  at  any 
indefinite  time  ;  and  tiiis  is  called  a  Welsh 
mortgagi)  (2  Cruise,  81 :  2  Bl.  152). 
.  (2.)  Mortgages  of  leatehold  land.H  are 
likewise  of  two  sorts,  being  either  (1)  by 
assignment,  in  which  case  the  mortgagee 
Cuming  into  legal  piivity  with  the  lessor 
becomes  liable  to  the  latter  on  ti.e  rentii 
and  covenants;  or  (2)  by  underlease,  in 
which  aise  the  mortgagee  by  reason  simply 
of  the  absence  of  that  privity  with  the 
lessor  does  not  become  liable  to  the  latter 
on  the  rents  and  covenants.  In  either 
case,  there  is  the  usual  proviso  for  tlie  re- 
assignment or  surrender  of  the  premises 
upon  repayment  of  the  principiil  money 
lent  and  interest  and  costs. 

(3.)  Mort}?ages  of  copyhold  lands,  where 
they  constitute  the  principal  or  entire  secu- 
rity, are  usually  made  by  surrender  without 
admittance,  subject  to  a  proviso  making 
void  the  surrender  upon  repayment  of  the 
principal,  interest,  and  costs;  but  where 
they  are  only  a  subordinate  part  of  tbe 
security,  the  mortgagee  is  frequently  satis- 
fied with  a  covenant  to  surrender  which  bo 
takes  from  the  mortgagor,  subject  to  the 
usual  proviso  that  the  covenant  shall  be 
discharged  and  become  void  upon  repay- 
ment of  the  mortgage  debt  and  interest 
and  costs. 

The  mortgagee's  remedy  against  his 
mortgagor,  is  either  (1.)  By  Foreclosure, 
which  he  effectuates  by  means  of  a  suit  in 
Equity :  or  (2.)  By  Sale,  which  he  carries 
out  either  by  exercising  his  power  of  sale 
(if  any)  contained  in  the  mortgage  deed,  in 
which  cave  he  must  carefully  conform  to 
the  terms  of  the  power,  or  bv  exercising 
the  statutory  power  of  aele,  which  is  to  be 
taken  (in  the  absence  of  an  express  one)  to 
be  implied  in  every  mortgage  deed  (23  &  24 
Vict.  c.  145),  in  which  latter  case  also  he 
must  carefully  comply  with  the  words  of 
the  enabling  statute.  Also,  in  an  action  of 
foreclosure,  the  Court  may  direct  a  sale  of 
the  lands,  in  lieu  of  granting  a  foreclosure 
decree  (15  &  16  Vict  c.  86,  s.  48),  but  not 
of  course  upon  a  mere  interlocutory  appli- 
cation (11  Ch.  Div.  204).  The  mortgagor's 
remedy  against  his  mortgagee  is,  —  By 
Redemption,  which  in  the  ordinary  case  he 
exercises  by  simply  paying  beck  the  bor- 
rowed money,  and  in  all  oases  of  peculiarity 
or  of  unsettled  accounts  by  means  of  a  suit 
in  Equity.  Where  an  estate  is  mortgaged 
for  successive  debts  to  successive  mortga- 
gees, if  any  mesne  mortgagee  wishes  to 
realise  his  mortgage  debt,  he  offers  in  his 
statement  of  claim  to  redeem  the  prior 
mortgagees,  and  prays  to  foreclose  toose 
thai  are  posterior  to  himself,  aooording  to 
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the  rule  of  practice, — "Redeem  up,  fore- 
close down.** 

See  titles  Notice  ;  Tacking. 

XOBTOAGE  BSBD.  Is  the  indenture, 
whereby  the  repayment  of  the  money  lent 
on  the  aecurity  of  lands  and  hereditaments, 
or  perBonnl  estate  is  secured,  together  with 
interest  at  the  agreed  rate,  and  whereby 
also  the  property  v^hioh  forms  the  security 
is  legally  assured  or  conveyed  to  the  mort- 
gagee subject  to  redemption  in  the  usual 
way.  When  the  mortgage  money  is  paid 
off,  there  is  another  deed  executed  for  the 
purpose  of  reoonveying  the  property  to  the 
mortgagor ;  and  upon  the  preparation  sub- 
sequenuy  of  any  abstract  of  title  to  the 
property,  the  mortgage  deed,  and  also  the 
deed  of  reconveyance,  are  required  to  be 
abstracted. 

HOBTOAOE  BT  DEPOSIT.  It  is  usual, 
with  the  customers  of  banks  especially,  for 
persons  to  borrow  money  on  the  security 
of  real  or  personal  estate  without  any  deed 
or  even  memorandum  of  agreement,  and  by 
means  of  a  simple  deposit  of  the  title  deeds 
relating  to  the  property  with  the  lender ; 
such  a  mortgage  extends  to  future  advances. 

XOBTOAGE,  ZaxriTABLE,  BT  GOB- 
TETAKCE.  Where  the  legal  estate  in 
lands  has  been  conveyed  to  a  first  mort- 
gagee, and  the  mortgagor  makes  a  second 
mortgage  by  conveyance,  he  neces^iarily 
conveys  only  what  he  has,  that  is,  an 
equitable  estate ;  and  this  second  mortgage 
is  therefore  called  an  equitable  mortgage 
by  conveyance. 

XOBTOAGE,  LEOAL :  See  titles  Gonso- 
lidatiom  or  mobtqaqes  ;  mobtqaob  ,* 
Notice;  Tackikq. 

XOBTOAGE  or  FEB80KAL  PBO- 
FEBTT.  *  In  a  mortgage  (as  distinguished 
from  a  pledge)  of  personal  property,  the 
possession  usually  remains  with  tlie  mort- 
gagor, and  it  is  only  upon  the  happening 
of  some  specified  default  that  the  mortgagee 
takes  possession.  Every  mortgage  of  per- 
sonal property  involves  in  it  a  right  in  the 
mortgagee  to  sell  the  property  upon  giving 
to  the  mortgagor  notice  of  the  intention  so 
to  do,  and  there  is  no  necessity  (as  there  is 
in  the  case  of  a  mortgage  of  real  or  lease- 
hold property)  to  have  an  exprt-ss  power 
(given  by  the  mortgage  deed  or  by  statute) 
or  a  previous  decree  of  foreclosure  or  judi- 
cial decree  for  sale. 

XOBTOAOE  07  BEAL  PBOFEBTT :  See 

title  MOBTGAGB. 

X0BTOAOOB8  AND  X0BT0AOEE8. 

The  mortgagor  has  (usually)  the  equitable 
estate,  and  the  mortgagee  the  legal  estate. 


X0BTOA00B8   AHD  X0BTOAOES8— 

eoutinued. 

The  mortgagor  is  not  accountable  (like 
a  bailiff  or  agent)  to  the  mortgagee  for  the 
rents  and  profits  of  the  hereditaments 
included  in  the  mortgage;  on  the  other 
hand,  the  mortga$;ee  upon  taking  posses- 
sion of  such  her^itaments  becomes  strictly 
accountable  for  such  rents  and  profits,  as 
well  those  actually  received  as  also  those 
which  without  his  (the  mortgagee's)  wilful 
default  might  or  would  have  been  received. 

XOBTXAIB  ACTS.  These  Acts  had 
for  their  object  the  prevention  of  lands 
getting  into  the  possession  or  control  of 
religious  corporations,  or,  as  the  name  in- 
dicates, in  mortud  manu.  After  numerous 
prior  Acts  dating  from  the  reign  of  Ed- 
ward I.,  it  was  enacted  by  the  stat  9 
Greo.  2,  c.  36  (called  the  Mortmain  Act  par 
exoelletloe),  that  no  lands  should  be  given 
to  charities  unless  the  following  seven 
requisites  should  be  observed,  viz : — 

(1.)  A  deed  should  be  used ; 

(2.)  The  deed  should  be  attested  by  two 
or  more  witnesses ; 

(3.)  The  deed  should  be  indented ; 

(4.)  The  deed  should  be  delivered  at 
least  twelve  calendar  months 
before  the  death  of  the  grantor ; 

(5.)  The  deed  should  be  inrolled  in  the 
Court  of  Chancery  within  six 
months  from  its  execution ; 

(6  )  The  grant  »houhl  take  effect  in  pos- 
session immediately  from  the 
execution  of  the  deed ;  and 

(7.)  The  grant  should  be  irrevocable 
and  ihithout  any  equivalent  what- 
soever in  favour  of  the  grantor. 

Moreover,  by  the  same  Act,  for  a  pur- 
chase deed  of  lands  conveyed  to  a  charity, 
all  the  before  mentioned  seven  requisites, 
other  than  and  except  only  the  fourth  one 
of  them,  were  equally  rendered  nece^ssary 
to  the  validity  of  the  deed. 

And  in  addition  the  charity,  if  it  is  (as 
it  usually  is)  a  corporation  aggregate,  must 
have  a  license  from  the  Crown  or  other 
equivalent  authority  to  hold  the  lands 
g^ven  or  purchased  in  mortmain. 

There  were  certain  old  exceptions  to  the 
Mortmain  Act,  viz.,  the  Universities  of 
Oxford  and  (jambridge,  and  the  three 
schools  of  Eton,  Winchester,  and  Weat- 
minster. 

But  the  original  seven  requisites  have, 
in  more  recent  years,  been  some  of  them 
removed  altogether,  and  others  of  tliem 
relaxed.    Thus: — 

(1.)  A  deed,  although  that  is  in  general 
still  required,  yet  it  is  optional  with  the 
donor  in  mortmain,  cither  to  use  a  deed  or 
a  wiU  in  the  following  cases : — 

(a.)  In  the  case  of  a  gift  of  land  for  a 
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public  park,  not  excee<lino:  tw.  nty 
acres  for  any  one  such' park: 
(&.)  In  the  case  of  a  gift  of  land  for  an 
elementary  school,  not  exceeding 
one  acre  for  any  one  such  school ; 
(c.)  In  the  case  of  a  gift  of  land  for  a 
public   mutseum,  not   exceeding 
two   acres   for    any    one    suou 
museum. 
See  34  Vict.  c.  13,  The  Public  Parks, 
Schools,  and  Museums  Act,  1871. 

(2.)  The  attestation  of  the  deed  by  two 
or  more  witnesses,  although  that  is  in 
general  still  required,  yet  the  attestation 
of  one  witness  suffices  in  the  following 
cases: — 

(a.)  In  the  case  of  a  gift  of  land  as  a 
site  for  a  poor  school,  or  for  a 
church,  chapel,  or  meeting-house, 
or  for  the  residence  of  the  minis- 
ter, muster,  or  mistress   thereof 
(4  &  5  Vict.  c.  38,  s.  10,  and  36  & 
37  Vict.  c.  49),  the  gift  in  any 
one  cease  not  exceeding  one  acre 
of  land ;  and 
(6.)  (Judging  at  least  from  the  statutory 
form  of  the  conveyance,  see  s.  13 
of  the  Act.)    In  the  case  of  the 
gift  of  land  not  exceeding  one  acre 
in  any  one  case  in  favour  of  any 
of  the  following  objects : — 
Institutions  for  the  promotion   of 
science,  or  of  literature,  or  of 
the  fine  arts ; 
Institutions  for  the  Instruction  of 
adults,  or  the  diffusion  of  use- 
ful knowledge ; 
Foundation    and    maintenance    of 

libraries  and  reading-rooms ; 
Public  museums ; 
Picture-galleries ; 
Natural  nistory  collections : 
Mechanical  and  philosophical  inven- 
tions, instruments,  and  desigits. 
See  the  liiterary  and  Scientific  Institu- 
tions Act,  1854  (17  &  18  Vict.  c.  112). 

(3.)  The  necessity  to  indent  the  deed  of 
gift  was'  altogether  abolished  by  the  Act 
24  Vict.  c.  9. 

(4.)  The  necessity  that  the  deed  hhould 
be  delivered  twelve  calendar  months  before 
the  death  of  the  donor  n  mains  as  a  gene- 
ral rule,  but  has  been  abolished  in  the 
following  cases : — 

(a.)  In  the  rase  of  a  gift  of  land  as  a 
site  for  a  poor  school,  church, 
chapel,  or  meeting-house,  or  for 
the  residence  of  the  minister, 
muster,  or  mistress  thi  n'of  (7  &  8 
Vict.  c.  37, 8.  3,  and  30  &  37  Vict. 
o.  49),  the  gift  in  any  one  case 
not  exceeding  one  acre  of  land ; 
(h.)  In  the  cose  of  the  gift  of  land  not 
exceeding  one  acre  in   any  one 
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case  in  favour  of  any  of  the  fol- 
lowing objects : — 
In&titutions  for  the  pmmoiion   of 
science,  or  of  literature,  or  of 
the  fine  arts : 
Institutions  for  the  instruction  «*f 
adults,  or  the  diffusion  of  useful 
knowledge  ; 
Foundation  and  maintenance  of  li- 
braries and  reading-rooms ; 
Public  museums ; 
Picture-galleries ; 
Natural  history  collections ; 
Mechanical  and  philosophical  in- 
ventions, instruments  and  de- 
signs. 
See  the  Literary  and  Scientific  Institu- 
tions Act,  1854.  supra;  and 
(c.)  In  the  case  of  a  gift  of  land  for  the 
recreation  of  atlults,  or  for  tlio 
playground  of  children. 
See  the  Recreation  Grounds  Act,  1859 
(22  Vict  c.  27). 

On  the  other  h:ind,  where  under  the 
Public  Parks,  Schools,  and  Museums  Act, 
1871  (34  Vict.  c.  13),  the  gift  of  land  is 
made  either  by  deed  or  by  ttnK,  the  neces- 
sity for  execution  of  the  deed  twelve 
calendar  months  before  the  denth  of  the 
grantor  is  retained,  and  the  like  necessity 
is  enacted  in  the  case  of  such  gift  being 
made  by  wiO.  (s.  5). 

(5.)  The  requisite  of  inrolmcnt  in  the 
Court  of  Chancery  within  six  months  from 
the  execution  of  the  deed  is  in  general 
preserved,  but  it  has  been  removed  in  the 
following  case,  viz. : — 

In  the  case  of  a  gift  of  lands  for  the 
recreation  of  adults  or  for  the 
playgrounds  (if  ehildren. 
See  the  Kecreation  Grounds  Act,  1859, 
supra. 

On  the  othtr  hand,  where  under  Uie 
Public  Parks,  Schools,  and  Museums  Act, 
1871  (supra)^  the  gift  of  lands  is  made 
either  by  detd  or  will,  the  inrolment 
thereof  must  be  made  within  tix  calendar 
months  after  the  time  the  same  comes  into 
operation,  such  inrolment  being,  however, 
made  in  the  books  of  the  Charity  Commis- 
sioners {See  title  Charity  Commissionkrs). 
(6.)  The  requisite,  that  the  grant  should 
take  effect  in  possession  immediately  from  ' 
the  execution  of  the  deed,  has  been  slightly 
relaxed  by  the  stat.  20  &  27  Vict  c.  106, 
which  has  enacted  that  if  such  gift  tnke 
effect  within  one  year  from  the  date  of  the 
instrument  it  shall  be  deemed  to  take 
effect  in  prtssession  immediately ;  and 

(7.)  The  irrevocability  of  the  gilt  re- 
mains as  a  general  rule,  but  under  the 
recent  statutes  mentioned  nbove,  it  is  a 
general  rule  that  where  any  of  the  lands 
given  for  the  popular  uses  specified  above, 
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cease  to  be  employed  for  saoh  uses,  they 
Bhull  revert  to  the  donor, or  his  representu- 
tivea,  at  the  time  they  oca^  ho  to  be  used ; 
also,  the  requisite  ezcludiug  reservations 
in  favour  of  the  donor  remains  as  a  gene* 
ral  rule,  but  has  been  exploded  in  the 
following  cases : — 
(a.)  In  all  cases  of  the  reservation  of  a 
peppercorn  or  nominal  rent  only 
(24  Vict  0.  9) ; 
(6.)  In  all  oases  of  the  reservation  of  any 
mines  or  minerals  or  any  ease- 
ment (24  Vict.  c.  9); 
(e.)  Ill  all  cases  of  any  covenants  or  con- 
ditions as  to  erections  or  repairs, 
&c,  (24  Vict.  c.  9) ; 
(({.)  In  all  oases  of  the  apparent  gift 
being  in  fact  a  purchase,  and  the 
consideration  money  therefore  is 
reterved,  ptirtly  or  wholly,  in  the 
^    form  of  a  rent-charge  in  lieu  of  a 
gross  sum  (24  Viot  c.  9,  and  27 
Viet.  c.  13);  and 
(e.)  In  all  cases  of  the  gift  of  land,  either 
for  the  recreation  of  adults,  or  for 
the  playgrounds  of  children. 
See  the  Recreation  Grounds  Act,  1859, 

Under  the  stat.  38  &  34  Vict  c.  34,  it  is 
rendered  lawful  for  all  corporations  and 
trustees  holding  moneys  upon  trust  for  any 
public  or  charitable  purpose  to  invest  such 
moneys  on  lands  without  regard  to  the 
Mortmain  Acts ;  but  in  case  of  the  equity 
of  redemption  becoming  liable  to  be  barred, 
the  Court  is  to  direct  a  sale  and  not  a  fore- 
closure of  the  security. 

See  title  Ohasitt  Ck)HMi8SiONEBS. 

MOBTVABY.  A  mortuary  was  that  beast 
or  other  moveable  chattel  which,  upon  the 
death  of  the  owner  thereof,  by  the  custom 
of  some  places,  became  dne  to  the  parson, 
vicar,  or  rector  of  the  parish  in  which  the 
person  so  dying  resided,  in  lieu  or  satisfac- 
tion of  tithes  or  other  ecclesiastical  offerings 
which  such  party  might  have  forgotten  or 
have  neglected  to  pay  while  alive  (21  H. 
8,  c.  6 ;  Lee  Termee  de  la  Ley).  In  another 
sense,  more  usual  at  the  present  day,  a 
mortuary  is  a  dead-house. 
See  title  Faculty. 

XOTHSB  AND  CHILB :  See  title  Fa- 
ther AND  OhILD. 

XOTIOK.  An  application  to  the  Court 
by  the  plaintiff  or  defendant  in  an  action, 
or  by  the  counsel  for  either,  to  obtain  some 
rule  or  order  of  Court  necessary  in  the 
course  of  the  proceedings ;  and  the  act  of 
making  such  an  application  is  termed 
moving  the  Court  ^ny  of  these  applica- 
tions may  be  made  by  summons  at  cham- 
bers (see  title  Chambbbs);  and,  on  the 
other  hand,  some  of  them  require  eveu 
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a  petition  to  be  presented  in  the  action 
(eee  title  Motions,  Varieties  op).  The 
word  motion  also  signiflos  instance,  desire, 
will,  &c.  Thus  a  peraon  is  said  to  do  a 
thing  of  his  own  motion,  «.«.,  voluntarily, 
without  being  required  to  do  it 
See  fitle  Mere  Motion. 

KOTIOB  OF  C0UB8S  1 

XOHOV  OK  NOTICE  ( See  title  Mo- 
tions, Varie- 
ties OF. 


MOTION  OPPOSED 
MOTION  EX  PABTE 


MOTION  FOB  JITDOMENT.  Is  a  mode 
of  obtaining  the  opinion  or  the  decree  of 
the  Court,  where  there  is  no  dispute  upon 
the  fiicts,  and  therefore  no  necessity  for 
any  trial  (properly  speaking)  of  the  action, 
e,g.,  for  default  of  appearance  to  writ  of 
summons,  or  for  derault  of  pleading,  or 
(occasionally)  upon  the  report  of  a  referee ; 
also,  sabsuquently  to  verdict  found,  and  in 
certain  other  cases. 

MOTION,  NOTICE  OF.  Is  usually  two 
clear  days ;  and  sliort  notice  is  one  ^y,  or 
such  other  pericKl  under  two  days  as  the 
C  »urt  may  specially  allow  in  any  particular 
case. 

MOTIONS  IN  PABLIAMENT.  Making 
a  motion  in  either  House  of  Parliament  is 
simply  the  act  of  submitting  a  proposition. 
In  the  House  of  Commons,  a  member  de- 
sirous of  making  a  motion  is  desired  to 
give  previous  notice  thereof,  and  having 
done  so,  it  is  entered  in  teima  upon  the 
notice  paper  or  order  book.  In  the  Lords, 
this  notice  is  nut  required  by  the  rules  of 
the  House,  but,  for  the  ssdce  of  general 
convenience,  the  same  practice  ordinarily 
prevails.  In  the  House  of  Commons,  there 
are  certain  fixed  days  appointed  for  motions 
of  which  notice  has  beien  previously  given, 
as  oontnulistinguished  from  *' orders  of  the 
day,**  which  latter  are  questions  which  the 
House  has  alreadv  agreed  to  consider,  or 
has  partly  considered  and  adjourned  for 
further  consideration  or  debate.  On  an 
"order"  day  the  orders  have  precedence 
of  motions,  and  on  a  *^  motion  "  day  the 
motions  have  precedence  of  orders;  but 
in  either  case  if  the  one  can  be  disposed 
of  in  time,  the  House  will  proceed  to  the 
other. 

MOTIONS,  VABIETIEB  OF.  The  prin- 
cipal varieties  of  motions  are  the  follow- 
ing:— 

(1.)  Motion  ex  parte, — that  is,  a  motion 
maide  in  Court  by  counsel  on  behalf  of  one 
or  other  of  the  parties  to  the  action,  in  the 
absence  (and  usually  without  the  know- 
ledge) of  the  other  party  or  parties.  It 
requires  to  be  supported  with  an  affidavit, 
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and  it  is  not  usually  to  be  lesortetl  to 
excepting  in  cases  of  great  urgency,  and 
aliK)  in  cases  for  which  that  mode  of  pro- 
ceeding is  specially  provided  by  statute 
{See  title  New  Trial,  Motion  fob). 

(2.)  Motion  upon  Notice, — that  is,  a 
motion  made  in  Court  by  counsel  on  Ix'half 
of  one  or  other  of  the  parties  to  the  action, 
in  the  presence  of  (and  usually  after  two 
clear  days'  notice  to)  the  other  party  or 
parties.  It  requires  to  be  supported  with 
tin  affidavit  or  affidavits,  the  non-moving 
party  or  parties  usually  putting  in  some 
affidavit  or  affidavits  in  opposition  to  the 
motion,  in  which  latter  case  the  motion 
is  said  to  be  opposed ;  and  the  opposition 
may  vary  in  degree.  This  mode  of  pro- 
ceeding is  the  usual  one  adopted  upon  all 
applications  for  injunctions,  receivers,  and 
other  like  interlocutory  applications;  and 
in  a  proper  case,  the  Court  will  give  leave 
to  serve  short  notice  (1.0.,  one  clear  day)  of 
the  intention  to  make  the  motion,  and 
sometimes  even  along  with  service  of  the 
writ  of  summons  commencing  the  action, 
and  before  the  defendant  or  defendants 
have  appeared  to  the  writ. 

(3.)  Motion  of  Course^ — that  is,  a  motion 
the  object  of  which  is  granted  as  a  matter 
of  course,  and  which,  therefore,  is  not 
usually  made  in  open  Court,  but  is  granted 
by  the  master,  chief  clerk,  or  officer  of  the 
Court  when  the  paper  containing  the  direc- 
tion to  move  is  laid  before  him,  with  a 
barrister's  signature  attached.  Almost 
everything  that  may  be  done  on  motion  of 
course  can  aluo  be  done,  and  is  ordinarily 
done,  in  the  Chunoery  Division,  by  petition 
of  course  at  the  KolU  (2  Dan.  Ch.  Pr., 
Appendix). 

(4.)  Motion  Opposed, — See  this  title,  sub- 
title Motion  upon  Noticb. 

(5.)  Motion  for  Judgmeni, — See  title 
Motion  fob  Judgment. 

(6.)  Motion  by  way  of  Appeal,^Bll 
appeals  in  the  Supreme  Court  that  are 
made  to  the  Court  of  Appeal  are  made  by 
way  of  motion,  and  that  usually  upon 
notice  by  the  appellant  to  the  respondent, 
although  occasionally  (e.g.,  in  a  matter  of 
grave  urgency)  the  motion  may  be  made  ez 
parte.  The  notice  of  appeal  is  fourteen 
days  long  from  any  judgment  (whether  final 
or  interlocutory),  and  is  four  days  long  from 
any  interlocutory  order.  And  appeals  from 
County  Courts  and  other  inferior  Courts  to 
any  Divisional  Court  of  the  High  Court, 
are  usually  made  by  motion,  although 
there  is  an  alternative  mode  of  proceeding 
in  that  way,  viz.,  by  special  case. 

XOVEABLES.  Moveable  and  immove- 
able is  one  of  the  commonest,  because  one 
of  the  most  apparent  and  natural,  of  the 
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modem  divisions  of  things,  os  the  subjects 
of  property.  It  is  not  coineident,  however, 
with  the  historical  divisions  which  have 
obtained  mo^t  extensively  in  ancient  or  in 
modem  times,  not  agreeing  with  the  Roman 
Law  division  into  Res  Maneipi  and  liet 
Nee  Maneipi  (agricultural  and  non-agricul- 
tural) on  the  one  hand,  nor  with  the  Eng- 
lish Law  division  into  lands  and  chattels, 
or  real  and  personal  prouerty,  on  the  other. 
For  example,  a  leasenold  house  is  an 
immoveable,  and  yet  is  personal  property ; 
and  a  dignity  or  title  of  honour  is  a  move- 
able and  yet  is  real  property.  Neverthe- 
less, just  as  the  divibion  into  Be»  Maneipi 
and  Hes  Nee  Maneipi  gradually  gave  way 
before  the  industrial  development  of  Roman 
greatness,  so  also  the  division  into  real  and 
personal  property  may  also  eventually  give 
way  in  English  Law ;  but  for  the  present, 
the  dibtinction  of  property  into  moveables 
and  immoveables^  is  not  fen  lie  with  conse- 
quences in  Englihh  Law,  but  it  lias  some 
effects  in  international  law 

See  titles  Domioii  E ;  Mobilia  Ossibus 
Ikhjerbnt. 

mrLIEB  PiriBini :  See  tide  Eionic. 

MUKICIPAL  COBPOBAnOV :  See  title 
C0BPOBAT10N8,  Municipal. 

XTTHICIPAL  ELECnOHB:  See  title 
CoBPOBATioNs,  Municipal. 

MUVICIPAL  LAW.  Is  the  law  proper 
or  peculiar  to  any  state  as  opposed  to  Inter- 
national -Law,  which  is  the  law  common  to 
a  number  of  states. 

See  title  Civil  Law. 

MTJmJLKJITS.  Deeds,  evidences,  and 
writings  in  general,  whether  Itelonging  to 
public  bodies  or  to  private  individuals,  are 
called  muniments ;  and  in  cathedral  and 
collegiate  churches,  and  generally  in  all 
offices,  there  is  a  strong  room  or  compart- 
ment provided  for  the  keeping  of  the  muni- 
ments, which  is  thence  termed  a  muniment 
house  or  strong  room  (X«s  Termea  de  la 
Ley;  3  Inst  170). 

MUBIXEB.  The  act  of  a  person  of 
sound  memory,  and  of  discretion,  unlaw- 
fully killing  any  person  under  the  king's 
peace,  with  malice  aforethought,  either 
express  or  implied.  Expreu  malice  is 
signified  by  one  person  killing  another 
with  a  deliberate  mind  and  formed  design ; 
and  which  formed  design  is  evidenced  by 
external  circumstances  discovering  that 
inward  intention;  as  by  lying  in  wait, 
antecedent  menaces,  foimer  grudges,  and 
concerted  schemes  to  do  him  some  bodily 
harm.  Implied  malice  is  signified  by  one 
person's  voluntary  killing  another  without 
any  provocation ;  for  when  such  deliberate 
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acte  are  oommitted,  the  law  implies  or 
preaames  malice  to  have  ur^ed  the  party 
to  the  cammimion  of  them,  althoof^h  no  par- 
ticular enmity  can  be  proved  (3  Inst.  4; 
1  Hale,  455).  And  in  case  a  person  tree- 
passing  in  pursuit  of  game  fires  at  a  bird, 
and,  without  any  intention  at  all  of  doing 
so,  hits  and  kills  a  man,  that  is  murder, 
inasmuch  as  the  act  of  poaching  is  felonious, 
and  the  felony  tlierein  couples  itself  to  the 
death,  and  supplies  the  intention  which 
WHS  lacking  (B,  y.  Ot*<pe,  1  B.  &  Aid. 
282). 

See  titles  Hoxicidk  ;  Maltob. 

jnrSIC,  COFTXIOHT  nr.  Musical  com- 
positions intended  fur  the  stage  are  pro- 
tected as  dramas  (see  title  Drama,  Copy- 
bight  in);  when  not  intended  for  the 
stage,  they  are  protected  by  the  Act  5  &  6 
Vict.  c.  45,  the  word  "  book  "  including  a 
**  sheet  of  miMic."  In  the  early  case  of 
Bach  y.  Longman  (2  Cowp.  623),  Lord 
Mansfield  decided  that  music  was  protected 
by  the  old  Copyright  Act,  8  Anne  c.  19 
(Me  title  CoPTBiaHT).  The  term  for  which 
the  copyright  exists  is  twenty-eight  years 
and  the  residue  therc^after  of  the  author's 
life  if  he  should  be  living  (3  &  4  Will.  4, 
c.  15 ;  6  A  6  Vict  c  45).  The  copyright 
must  be  registered ;  it  is  assignable  only 
by  writing;  and  the  assignment  must  be 
registered.  As  to  what  is  an  infringement 
of  this  species  of  copyright,  see  I/AUnaine 
V.  Booaey  (1  Y.  A  0.  28S), 

MuTJS.  A  prisoner  is  said  to  stand 
mute  when,  being  arraigned  for  treason 
or  felony,  he  either  makes  no  answer  at 
all,  or  answers  foreign  to  the  purpose,  or 
with  such  matter  as  is  not  allowable,  and 
will  not  answer  otherwise ;  or  upon  haying 
pleaded  not  guilty,  refuses  to  put  himself 
upon  the  country. 

XUTIHY  ACT.  An  Act  of  Parliament 
to  punish  mutiny  and  desertion,  and  for 
the^  better  regulation  of  the  army,  and 
their  quarters.  The  Mutiny  Act,  pro- 
perly so  called,  relates  to  the  army 
only;  the  Marine  Mutiny  Act  relates  to 
the  navy.  Each  Act  is  passed  annually, 
the  jealousy  of  the  constitution  for  the  in- 
dividuaFs  liberties  being  such  as  not  to 
tolerate  that  such  Acts,  or  the  jurisdictions 
whicli  they  establish,  should  oeoome  per- 
petual or  permanent.  This  necesbity  for 
their  annual  re-enactment  also  secures  tiie 
annual  re-assembling  of  Parliament.  . 
See  title  Abmt  Disoipliiie  Act,  1879. 

XUTUAL  CBSDIT.  Where  A.  runs  up 
debts  with  B.,  with  the  knowledge  that  B. 
owes  money  to  A.,  and  A.  believes  (and  B. 
expects  or  might  reasonably  expect)  that 
he  (A.)  will  write  ofiT  these  debts  against 
the  money  owing,  these  debts  are  said  to  | 
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be  contracted  under  a  mutual  credit ;  and 
such  mutual  credit  affords  the  basis  of 
set-off. 

See  title  Set-off. 

MUTITAL  DSBT8.    Are  debts  owed  re- 
ciprocally from  A.  to  B.  and  from  B.  to  A« 
See  title  Set-off. 

XITTUAL  FB0XI8S8.  In  a  declaration 
in  t^pecial  assumpsit,  the  plaintiff  usually 
allcgerl  that,  in  consideration  that  he,  at 
the  request  of  the  defendant,  had  then 
promised  the  defendant  to  obserye,  pcTform, 
and  fulfil  all  things  in  the  agreement  oii 
his,  the  plaintiff's,  part,  the  defendant  pro- 
mised the  plaintiff  that  he  would  perfoim 
and  fulfil  all  things  in  the  said  agreement 
on  his,  the  defendant's  pnrt  to  be  observed 
and  performed;  arid  thin  was  termed  the 
alleg>ttion  or  btatement  of  mutual  promises. 
Where  such  an  allegation  was  a  material 
part  of  the  action,  it  would  still  be  made 
under  the  prebent  practice  in  the  statement 
of  claim. 

See  title  Mutuality  of  Obi  ioatiok. 

MUTUALITT  OF  OBLIGATION.     One 

of  the  three  cardinal  requiaities  to  a  simple 
contract  It  is  not  to  be  confounded  with 
Bilaterality  of  Contract. 

See  titles   Contbacts;    Unilateral 
Contoacts. 

MuxuujC.    In  Roman  Law,  was  a  loan 
of  money  or  other  fungible  article,  repay- 
able in  the  like  amount  of  the  article  lent. 
See  title  Commooatum. 


N. 

HAMS.  The  prop<  r  name  is  entitled  as 
'a  general  rule  to  tlie  fir^t  eminence,  and 
the  additions  or  descriptions  annexed  there- 
to receiye  in  the  interpretation  of  docu- 
ments only  secondary  importance. 

See  titles  Extrinsic  EyiDBNOB ;  Falsa 
Demonstratio  non  NocikT. 

KAME  AND  ABM8  0LAV8S.    Not  un- 

frequently,  an  estate  is  giyen  by  will  to 
John  Jones  subject  to  the  condition  that 
within  one  year  (or  some  other  specified 
period)  after  the  death  of  the  testator  or 
testatrix  the  devisee  shall  take  the  name 
and  use  the  arms  of  Smith  in  addition  to 
or  in  lieu  of  his  own  name  and  arms  ;  and 
the  clause  in  which  such  a  condition  is 
expressed  b  usually  called  the  Name  and 
Arms  clause.  Failing  compliance  with  the 
condition  within  the  prescribed  time,  the 
estate  goes  oyer  to  anoUier  person,  usually 
upon  the  like  condition. 

See  title  Executory  Deyibes. 

KAHTIBSXMBVT.  In  French  Law  is 
the  contract  of  pledge ;  if  of  a  moyeable. 
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it  is  called  gagey  and  if  of  an  immoveable 
it  is  called  antichr^se. 

See  titles  Antichresis;  Welsh  Mort- 
gage. 

HATIOHAL  DEBT.  Commenced  in  the 
reign  of  Charles  II.  During  the  civil  war 
of  Chnrles  I.*s  reign,  large  sums  of  money 
hfid  been  deposited  for  safe  custody  with 
the  London  goldsmiths,  who,  after  the  Re- 
storation (1660),  began  to  act  in  tite  new 
rapacity  of  bankers,  and  to  advance  money 
to  the  national  exciiequer  on  the  security  of 
an  ahsignmentof  some  branch  of  the  public 
revenue.  Down  to  1672,  these  loans  were 
always  punctually  refuiid;  but  in  that 
year,  upon  the  outbre&k  of  the  Dutch  war, 
Charles  II.  was  perbuaded  by  the  Cabal 
administration  (see  title  Cab.vl  Ministry) 
to  issue  a  proclamation  forbidding  the  pay- 
ment of  any  money  out  of  the  Exchequer 
due  upon  existing  securities,  but  promising 
instead  to  add  the  interest  then  due  to  the 
ciipital,  and  to  allow  6  per  cent,  interest  on 
tins  new  stock.  Interest  was  paid  down 
to  the  year  1688.  and  was  then  stopped ; 
and  notwithstanding  every  effort  of  the 
lenders  {see  title  Bankers'  Case),  nothing 
was  dune  for  the  public  en  ditor  until  1699, 
when  an  Act  was  passed  (which  was  to 
tuke  effect  after  December  25, 1705)  charg- 
ing the  Excise  with  payment  of  8  per  cent, 
interecit  on  the  principHl  sum.  Five  years 
previously,  in  1094,  the  sum  of  £1,200,000, 
at  8  per  cent,  interest,  had  been  borrowed 
by  the  Government  from  a  body  of  mer- 
chants, wl.o,  in  return,  received  the  privi- 
lege of  in>'orporatioii  by  royal  oliarter,  as 
**  The  Governor  and  Company  of  the  Bank 
of  England."  The  charter  was  originally 
granted  for  only  eleven  years  certain,  pai-* 
liument  reserving  the  right  to  redeem  the 
debt  at  any  time  after  1705,  upon  giving  a 
year's  notice ;  and  with  the  retlemption  of 
the  debt  the  charter  was  to  expire  {see  title 
Bank  of  England).  But  new  loans  were 
from  time  to  time  raised  by  the  Government 
in  a  similar  manner,  and  the  Bank  Charter 
has  been  prolonged  by  several  renewals. 
At  the  end  of  William  III.'s  reign,  the 
national  debt  amounted  to  over  £16,000,000 ; 
under  Queen  Anne  it  reached  the  sum  of 
£54,000,000.  The  Spanish  War,  which 
commenced  in  1739,  added  £31,300,000 ; 
and  in  1763,  after  the  Seven  Years'  War, 
the  debt  amounted  to  £146,000,000.  The 
American  War  of  Independence  increased 
thedebtbv£121,000000;  and £601,000,000 
was  added  during  the  great  French  War, 
at  the  close  of  which  the  National  Debt  had 
reached  the  enormous  total  of  £840,850,491. 

From  £840,850,491,  its  amount  in  1817, 
it  had  been  reduced  on  the  31st  of  March, 
1873.   to   £726.584.423,  making  together 
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with  £4,829,100  unfunded  debt,  and  a  sum 
of  £53,558,580,  the  estimated  capital  of 
existing  terminable  annuities,  a  total  na- 
tional debt  of  £784.972 103,  the  interest 
and  management  of  which  amounted  to  an 
annual  charge  of  £26.804.853.  At  the 
present  time  the  National  Debt  (which  in 
1876  had  been  reduced  to  £725,000,000) 
is  being  continuously  reduced. 

HATIOHALITT.  According  to  the 
Englsh  Law,  depends  upon  the  locality 
of  birth,  and  not  upon  parentage ;  but 
acor>rding  to  the  laws  of  the  continental 
nations,  it  depends  upon  the  parentage; 
and  the  latter  principle  lias  been  largely 
introduced  by  statute  into  English  Law. 
Natiwuality  has  nothing  to  do  with  domi- 
cile. 

See   titles   Alleoiakcb;    Don ioile  ; 
Natukalization. 

HATIVO  HABEHDO,  WEIT  07.  Whs  a 
writ  which  lay  for  a  lord  when  his  villein 
had  run  away  from  him;  it  was  directetl 
to  the  sheriff,  and  commanded  him  to  nppre- 
hend  the  villein,  and  to  restore  him  together 
with  his  ^ooda  to  the  lord.  But  if  a  villein 
had  turned  in  a  town  or  upon  ancient 
demesne  lands  for  the  period  of  a  year  and 
a  day  without  having  been  claimed  by  his 
lord,  then  the  lord  onuld  not  seize  him  in 
either  of  such  places  {Lea  Termet  de  la 
Ley).  It  was  a  writ  of  right  raising  the 
title  of  the  lord,  upon  whom  also  the  oniis 
probandi  was  laid ;  and  in  favour  of  liberty 
the  proof  of  villenage,  or  noifty,  required  to 
be  carried  back  as  &r  as  1  Bic.  1. 

See  titles  Homine  Bbpleoianio;  Vil- 

LBMAOB. 

HATTJBAL-BOBH  WUBUSffTB.  Those 
who  are  bom  within  the  dominions,  or 
rather  within  the  allegiance,  of  the  King  of 
England. 

See  titles  Allbgianob  ;  Denizen. 

HATUBALIS  OBLIOATIO.  Is  a  moral 
obligation,  as  opposed  to  a  legal  obligation, 
which  was  called  eivilie  obligatio.  It  is 
not  sufficient  to  support  an  action,  but  (in 
Boman  Law)  formed  the  basis  of  a  valid 
exeeptio  or  defence.  Bee  Brown's  Savigny 
on  Obligations. 

HATUBAUZATIOH.  The  making  a 
foreigner  a  lawful  subject  of  the  State,  or, 
as  it  is  sometimes  termed,  the  king's 
natural  subject.  Formerly,  an  Act  of 
Parliament  was  required  in  each  particu- 
lar case  to  naturalise  an  alien;  the  king 
by  his  letters  patent  might  denizenise  but 
not  naturalise.  However,  by  the  7  &  8 
Vict  o.  (>6,  which  was  a  General  Act,  it  was 
enacted  that  aliens  of  friendly  states  might 
become  naturalised  Briti^th  subjects  upon 
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complying  witli  the  requisiteB  of  the  Act. 
Ami  now,  by  the  Naturalization  Act,  1870 
(33  &  34  Vict  c.  14),  further  facilitiea  of 
iiatnraltzatiott  are  affortled,  am)  the  iiupor- 
tant  privik'ge  of  expatriation  i^  conferred  ; 
also,  the  evil  or  inconvenience  of  a  **  double 
allegiance"  is  remedied. 

See  titles  Alleoiancb  ;  Dbkizbn. 

If  AVAL  C0UST8.  Any  naval  officer  or 
(in  his  default)  any  consular  officer  of  the 
Queen  resident  on  any  foreif?n  station  *  is 
nutborized  by  the  Merchant  Shipping  Act, 
1854,  to  Hummon  a  naval  Court  to  inquire 
into  wrecks  and  general  cumpbtiutis  abroad, 
the  Court  consisting  of  not  more  than  five 
and  not  fewer  than  three  members,  in  Her 
Majesty's  naval  or  consular  service,  and 
having  power  to  administer  oaths,  &o.,  and  j 
being  obliged  to  report  the  results  of  its 
inquiries  to  the  Board  of  Trade.  It  has 
power  in  a  proper  case  and  for  proper 
cause  to  supersede  a  masti-r,  to  discharge 
seamen,  to  forfeit  wagotf,  and  to  send  of- 
fenders home  for  trial,  &c.,,&c.  See  the 
Merchant  Shipping  Act,  1854,  and  the  Act 
18  &  19  Vict.  0.  91,  8.  18. 

KAYIOABLS  AKD  HOK-HAVIOABLE 
BIYEB8 :  See  titles  Naviqation,  Public 
BioHr  of;  Rivxbs. 

HAVIOATIOH,    FVBLIO    BIOET    OF. 

The  ri);bt  of  the  public  to  navigate  a 
public  river  it  paramount  to  any  right  of 
property  in  the  Crown,  which  never  had 
the  power,  e.g.y  to  grant  a  weir  in  obstruc- 
tion of  the  navigiition  (  Williams  v.  WiUcox, 
3  N.  &  P.  608).  As  to  what  is  evidence  of 
a  public  river,  the  flux  and  reflux  of  the 
tides  is  prima  facie  evidence  of  its  being 
so;  but  that  evidence  is  not  conclusive, 
becauije  a  public  right  of  navigation  in 
such  a  river  may  have  been  eitinguished 
either  (a.)  By  legal  means;  e.g.y  by  an 
Act  of  Parliament,  or  under  a  writ 
of  ad  quod  damnum^  or  by  an  order 
of  commissioners  of  rivers ;  or  (&.)  By 
natural  causes — e.g.,  a  retreat  of  the  sea  or 
a  deposit  of  silt  and  mud  {Rex  v.  Afoniapue, 
6  D.  &  R.  616).  A  navigable  river  is  a 
public  highway  for  vessels  at  all  times  and 
states  of  the  tide  {Colcheeter  {Mayor)  v. 
Brooke^lQ.  B  339) ;  and  an  obstruction  to 
the  navigation  may  be  the  subject  either 
of  an  action  or  of  an  indictment,  according 
to  the  circumstances.  Similarly,  the  public 
have  a  rij^ht  of  user  of  a  canal,  which  is 
an  artificial  navigable  river,  e.a.,  with 
boats  propelled  by  steam  power,  if  they  do 
no  injury  to  the  canal  bevond  what  would 
be  occasioned  by  traction  by  horses  {Case  v. 
Midland  By.  Co.,  5  Jur.  (N.S.)  1017). 

HAVIGATIOB,  BITLBB  07:  See  title 
RcLE  OF  THS  Road. 


KAVT.  The  English  Navy  consists 
(roughly  speaking)  of  the  Royal  Navy  and 
the  Merohant  Navy.  As  regards  the  Mer- 
chant  Navy,  see  titles  Mkrcamtile  Law; 
Merchant  Shipping  ;  Ships,  EngL'SH  and 
Foreign  ;  Ships,  Ownership  of  :  Seamen  ; 
Ac,  &o.  As  regsrds  the  Boyal  Navy,  see 
t.ties  Admihalty,  Goubt  of  ;  Aruy  ; 
Abut  Disoiplinb  Act,  1879 :  Mabiial 
Law;  Prize;  &c. 
See  title  Ahut. 

HB  BZBAT  BBOVO,  WBIT  07.      A 

prerogative  writ  which  issues  to  restrain  a 
portion  from  leaving  the  kingrlom.  This 
writ  is  occasionally  resorted  to  in  Kquity 
when  one  party  has  an  equitable  deinanil 
against  another,  and  that  other  is  about 
to  leave  the  kingdom  and  in  that  manner 
frustrate  or  impede  the  recovery  of  the 
demand.  In  its  origin,  it  was  confined  to 
greiit  politicd  objects  and  purposes  of  state ; 
and  in  its  present  application  to  privato 
matters,  it  should  be  jealously  guarded. 
F.  N.  B. :  Gray's  Ch.  Pr.  16. 

See  title  Absconding  Debtor. 

HB  BBOTOB  PB08TEBHET  ABB0BB8. 

This  is  the  statute,  35  £dw.  1,  stat.  2, 
prohibiting  rectors,  i,e.,  parsons,  from 
cutting  down  the  trees  in  churchyards. 
In  RuOand  v.  Green  (1  Keble.  557)  it  was 
extended  to  prohibit  them  from  opening 
new  mines  and  working  the  minerals 
theruin. 

See  title  Equity  of  a  Statute. 

NBCE88ABIE8.  Are  such  things  as 
meat,  drink,  apparel,  lodging,  medicines, 
&c.,  in  the  cnse  of  in&nts  and  married 
women,  and  include  also  (in  ttie  case  of 
infants)  education.  The  fortune  and  cir- 
cumstances present  and  prospective  of  the 
infatit  Influence  the  question  in  this  case ; 
and  the  present  fortune  of  the  husband 
determines  the  Question  in  the  case  of  his 
wife.  As  regarod  the  liability  of  infants 
for  necessaries,  see  title  Infants,  Inoapa- 
01  ties  of;  and  as  regards  the  husband's 
liability  for  his  wife's  necessaries,  see  title 
Husband  and  Wife. 

HBOATIVB  AYBBMBBT.  As  opposed 
to  the  traveree  or  simple  denial  of  an  aflSr- 
mative  allegation,  a  negative  averment  is 
an  allegation  of  some  substantive  fact,  e.g., 
that  premises  are  not  in  repair,  which 
although  negative  in  form  is  really  affirma- 
tive in  substance,  and  the  party  alleging 
the  fact  of  non-repair  must  prove  it. 

See  titles  a!ffirmation,  PbOOF  of; 
Onus  Probandi. 

HBGATXYB  PfiBOBAHT.  In  pleading 
signifies  the  statement  of  a  negative  pro- 
position in  such  a  form  as  may  imply  or 
carry  with  it  the  admiasion  of  an  affirma- 
tive.   Thus,  in  an  action  of  trespass  for 
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entering  the  plaintiff'ii  house,  if  the  defen- 
dant pleads  that  the  plaintiff's  daughter 
gave  him  licence  to  ao  so,  and  that  he 
entered  by  that  licence,  and  the  plaintiff 
replies  that  he  did  not  enter  by  her  lieenco, 
such  a  replication  would  be  a  negative 
pregnant,  inasmuch  as  it  might  imply  or 
carry  with  it  (t.e.,  be  *•  pregnant  with") 
the  admission  that  a  licence  was  given, 
although  the  defendant  did  nut  enter  by 
that  licence.  A  negative  pregnant  is  one 
of  those  faults  in  pleaaing  which  fall 
within  the  rule  that  pleadings  must  not  be 
evasive  or  of  doubtful  meaning,  and  in  the 
case  supposed,  the  defendant  would  be 
justified  in  moving  to  strike  out  the  reply 
as  embarrassing  or  to  have  it  amended ;  and 
the  evasive  reply  involving  an  admission, 
the  defendant  might  occasionally  take 
advantage  of  the  admission. 
See  title  Pleadiko. 

KXGIIOSHCE.  Negligence  producing 
damage  to  the  plaintiff  is  in  all  cases  a 
ground  of  action ;  but  the  question  what 
shall  be  considered  negligence  for  this  pur- 
pose is  a  question  for  the  jury,  subject  to 
certain  rules  of  law,  or  of  common  sense, 
according  to  which  the  measure  of  cul- 
pable negligence  varies  according  as  the 
circumstances  of  the  case  differ.  In  all 
cases,  the  first  point  to  settle  is  the  amount 
or  degree  of  diligence  exigible  from  the 
defendant,  for  by  means  of  that  positive 
criterion,  it  is  possible  to  ascertain  in  the 
next  place  the  amount  or  degree  of  negli- 
gence on  the  defendant's  part  which  will 
involve  him  in  liability  for  the  damage 
which  has  arisen.  The  rule  is,  that  the 
negligence  is  inversely  in  proportion  to  the 
diligence.  For  example,  if  but  slight  dili- 
gence QevU  diligenlia)  is  exigible,  then 
only  gross  negligence  (crawa  negligeniia) 
amounting  almost  to  wilfulness  or  inten- 
tionality  (dclug)^  will  render  the  defendant 
liable,  as  is  the  cuee  with  gratuitous 
bailees,  whether  depositaries  or  manda- 
tories. And,  on  the  other  hand,  if  extreme 
diligence  (exada  diligenita)  is  exigible, 
then  the  sliglitest  negligence  (ievis  negli' 
gentiat  or  levis  culpa)  will  in  like  manner 
render  the  defendant  liable,  as  is  the  ca-e 
with  inn-keepers,  carriers,  and  generally 
with  paid  bailees). 

But,  subject  to  these  ru^es,  the  question 
is  one  of  fad ;  and  the  mode  of  proof 
varies  from  the  most  apparent  case,  in 
which  the  facts  sprak  for  themselves  (res 
ipsa  loquitur)  condemning  the  defendant, 
into  the  least  tangible  case  of  all  in  which 
the  judge  hesitates  whether  or  not  there  is 
any  question  of  negligence  at  all  which  he 
can  submit  to  the  jury.  Then,  occabion- 
ally,  the  plaintiff  has  by  his  own  negligence 
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contributed  to  the  damage ;  and,  before  the 
jury  can  find  for  him,  they  must  be  per- 
buaded  upon  the  evidence  that  the  defen- 
dant's negligence  was  t>uch  as  that  the 
damage  would  have  arisen  at  all  events 
although  the  plaintiff  had  been  ever  so 
diligent. 

See  title  Gontbtbutobt  Neolioence. 

NEOOnABLE  BECUKITY.  Is  any  secu- 
rity for  money  or  goods  which  passes  by 
delivery  from  hand  to  hand  with  or  with- 
out indorsement,  in  such  manner  as  to 
confer  upon  the  transferee  a  title  that  is 
complete  and  not  subject  (excepting  in 
very  exceptional  cases)  to  any  equities 
affecting  the  security  in  the  hands  of  tiie 
transferor.  Bills,  notes,  and  debentures  pay- 
able to  bearer,  are  examples  of  negotiable 
securities. 

HEOOTIATIOKS.  Differ  IVom  an  agree- 
ment, in  that  nothing  is  concluded  by 
them,  and  no  liability  as  upon  a  concluded 
agreement  attaches. 

See  title  Spbodto  Perfobmance. 

HEOOnOBTTX    OBSTOBini.     One   of 

the  six  quasi  contracts  mentioned  by  Jus- 
tinian, and  which  is  distingruished  from 
the  contract  of  mandatum  in  one  particular 
only,  viz.,  the  absence  of  any  request  prior 
to  the  employment  being  accepted. 
See  title  Mandatuv. 

HEXO  BIS  YSZABI  DEBET.  This 
maxim,  which  (when  fully  expressed)  is 
nemo  hie  vexari  debet  pro  una  et  eddem 
oausdf  means  literally  that  no  one  is  to  be 
a  second  time  troubled  (with  litigation  or 
criminal  prosecution)  in  respect  of  one  and 
the  same  matter  (civil  or  criminal).  As 
regards  dvil  demands,  the  maxim  lies  at 
the  basis  of  the  plea  of  res  judicata ;  and  as 
regards  criminal  prosecutions,  the  maxim 
lies  at  the  basis  of  the  plea  of  auter/ois 
acquit. 

See   titles  Actebfois   Aoquit;    Be8 
Judicata,  Plea  or. 

HEMO  DEBET  BIS  PUHIBI  PBO  TOO 
DELICTO :  See  title  Nemo  bib  Vexari 
Debet. 

NEMO    EST   HJSBES   YIVEKTIS.     A 

living  person  has  no  heir ;  that  is  to  say,  a 
person  must  flrbt  die  before  his  heirs  can 
oe  ascertained  or  even  exist ;  but  an  heir 
apparent  may  exist  during  the  life  of  his 
ancestor. 

See  titles  Hjebedes  ;  IIeib. 

KEXO  POTEST  EXUEBE  PATBIAX 
SUAM  :  See  title  Allegianob. 

HEXO  POTEST  XUTAEE  C AUS AX  POS- 
SESSIOHIS  SUiB.  Literally,  no  one  may 
alter  the  character  (t.f.  quality)  of  liis 
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HSXO  POTEST  KUTABB  OAUSAX  FOS- 
flBSSIOVIS  nUM-H30rainued. 

own  poroesaion, — e.g,  from  being  oonsistent 
pnflsostfion  into  being  ftdverae  possession. 
Thns,  a  tenant  for  life  cannot  acquire 
adversely  agninst  his  remainderman ;  or, 
semble,  a  copyholder  against  his  lord,  or  a 
lessee  against  his  lessor. 

NZMO  TEKETTJB  DIVIirABE.  Lite- 
rally, no  one  is  obliged  to  conjecture. 
Wherefore  conjectural  explanations  (as 
oontradistinguihhed  from  inferences  from 
the  facts  proved)  are  not  admissible  in 
law.  The  maxim  ha^  its  principal  appli- 
cation in  connect iun  with  eireunutantial 
evidenoe. 

KEXO  TEKXTTTB  BE  IFSTTIC  ACCITBAES. 
Literally,  no  ono  is  bound  to  accuse  or  to 
convict  himself.  This  maxim  exempts  a 
witness  from  answering  questions  tending 
to  criminate  him. 

NEUTJtALITT.  Is  the  condition  in 
which  a  third  nation  is,  when  it  holds 
aloof  from  two  other  nations  who  are  at 
war  with  each  otlier.  The  duties  of  a 
friendly  neutrality  have  been  considerably 
increased  of  late  years,  whence  the  Foreign 
Enlistment  or  Neutrality  Act  of  59  Geo.  3, 
c.  69,  has  been  repealed,  and  a  more  strin- 
gent Neutrality  Act,  viz.,  the  Foreign  £n- 
liHtment  Act,  1870  (33  &  34  Vict  o.  UO)  has 
been  substituted  in  its  place.  Under  that 
Act,  which  extends  to  all  the  Queen's  do- 
minions and  the  adjacent  territorial  waters, 
the  penalty  of  fine  and  imprisonment,  or  of 
either,  and  with  or  without  hard  labour,  is 
imposed  upon  any  British  subject  enlisting 
without  the  licence  of  the  Queen  in  the 
military  or  naval  service  of  eitht-r  belli- 
gerent, or  agreeing  to  bo  enlist,  or  inducing 
others  to  so  enlist,  or  leaving  England  with 
the  intention  to  so  enlist,  or  inducing 
others  to  embark  with  that  intention,  under 
a  misrepresentation  of  the  fact,  or  taking 
illegally  enlisted  persons  on  board,  with  a 
knowledge  of  the  fiict.  And  under  the 
same  Act,  illegal  ship-building  and  all 
particular  acts  assistant  thereto,  and  all 
illegal  expeditions  generally,  aro  subject 
to  the  like  penalties,  together  with  the 
forfeiture  of  the  vessel  or  other  materials  of 
the  expedition. 

See  title  Fobsiqn  Eklistment. 

HEW  A8SI0H1CSHT.  From  the  very 
general  terms  in  which  declarations  were 
framed,  the  defendant  was  sometimes  not 
sufficiently  guided  or  tied  down  to  the  real 
cause  ofcomplaint,  and  was  in  consequence 
led  or  left  to  apply  his  plea  to  a  different 
matter  from  that  which  the  plaintiff  had 
in  view.  In  such  cases,  a  plaintiff  was 
obliged  to  resort,  in  his  replication,  to  a 
mode  of  pleading  termed  a  new  assign- 
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ment,  for  the  purpose  of  setting  the  defen- 
dant right  A  new  assignment  was  the 
pleading  whereby  the  plaintiff  assigned 
afresh  his  ground  of  complaint  with  more 
certainty  and  particularity  than  he  had 
previously  done  in  the  declaration,  and 
distinguished  the  true  ground  of  complaint 
from  that  which  the  defendant  in  his  plea 
had  assumed  it  to  be.  Thus,  in  an  action 
of  trespass  qwire  elatuum  /regit,  for  re- 
peated tresiMsses,  the  declaration  usually 
stated  that  the  defendant  on  divers  days 
and  times  before  the  commencement  of  the 
suit  broke  snd  entered  the  plaintiff's  close, 
and  trod  down  the  soil,  &c.,  without  set- 
ting forth  more  specifically  in  what  parts 
of  the  close,  or  on  what  occasions,  the  de- 
fendant trespassed,  and  it  often  happened 
that  the  defendant  claimed  a  right  of  way 
over  a  certain  part  of  the  close,  and  in  ex- 
ercise of  that  right  had  repeatedly  entered 
and  walked  over  it,  and  had  also  entered 
and  trodden  down  the  soil,  &c.,  in  parts 
out  of  the  supposed  line  of  way,  and  the 
plaintiff  intended  to  apply  his  action  to 
the  trespasses,  properly  so  called,  t.0.,  these 
entries,  &c.,  that  were  not  covered  and 
excused  by  the  right  of  way,  even  if  such 
a  right  of  way  existed.  The  defendant,  by 
reason  of  the  generality  of  the  declaration, 
might,  therefore,  in  his  plea,  allege,  as  a 
complete  answer  to  the  whole  complaint, 
that  he  had  a  right  of  way  by  grant,  &o., 
over  the  said  close ;  and  if  he  did  that,  and 
the  plaintiff  confined  himself  in  his  repli- 
cation to  a  denial  of  that  plea,  and  the 
defendant  at  the  trial  proved  a  right  of 
way  as  alleged,  the  plaintiff  would  hd  pre- 
cluded from  giving  evidence  of  any  tres- 
passes committed  out  of  the  line  or  track 
over  which  the  defendant  thus  appeared 
entitled  to  pass.  In  such  a  case,  there- 
fore, the  plaintiff's  course  was,  in  his  repli- 
cation, to  new  assign,  by  alleging:  that  he 
brought  his  action  nut  only  for  those  tres- 
passes, supposed  or  assumed  by  the  defen- 
dant, but  also  for  others  committed  on 
other  occasions,  and  in  other  parts  of  the 
close  out  of  the  supposed  track  or  line  of 
way  over  which  the  defendant  so  claimed 
a  right  to  pass;  and  such  a  new  assign- 
ment was  usually  called  a  new  assigiiment 
extra  viam  (Steph.  PI.  247,  252 ;  Bull.  & 
Leake,  Prec.  in  Plead.,  pp.  653-657). 

By  the  0.  L.  P.  Act  1852,  s.  87,  only 
one  new  assignment  oould  be  pleaded  to 
any  number  of  pleas  to  the  same  cause  of 
action:  and  such  new  assignment  was  to 
be  consistent  with  and  otmfined  to  the 
particulars  (if  any)  delivered  in  the  action, 
and  was  to  state  that  the  plaintiff  proceeded 
for  causes  of  action  different  from  all  those 
which  the  pleas  professed  to  justify,  or  for 
an  excess  over  and  above  what  all  the 
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defences  sot  up  in  such  pleas  justified,  or 
'both.  And  now  umler  the  present  practice, 
the  pluintiiT  is  not  in  suoh  a  case  (or  in 
any  case)  to  new  asbig^,  but  he  is  to  amend 
hi:i  declaration,  t.e.,  his  htatement  of  claim, 
so  as  to  better  ^uide  or  tie  down  the  defen- 
diint  to  the  real  cause  of  action  (Order  xix. 

See  title  Amendment. 

NEW   COMBIKATIOH :    See  title  Pa- 
tents. 

HEW  STTLS  :  See  title  Year. 

ITEW  TRIAL,  XOnOH  FOR.  This 
motion  is  in  the  first  instance  for  a  rule  or 
order  to  shew  ciiuse  why  a  new  trial  should 
not  be  had,  and  is  one  of  the  few  motions 
ex  parte  that  are  preserved  by  the  Judica- 
ture Acts,  1873-75.  The  motion  is  made  to 
the  Court  of  Appeal  when  the  trial  has  been 
by  a  judge  without  a  jury  (Order  xxxix. 
1,  Deo.,  1876),  and  to  a  Divisional  0>urt 
of  the  High  Court  when  the  trial  has 
been  bv  a  judge  with  a  jury.  The  grounds 
for  making  the  motion  may  be  either  that 
the  damages  awarded  are  excessive,  or  are 
inadequate,  or  that  the  judge  misdirected 
the  jury  in  matter  of  law,  or  that  evidence 
was  wrongly  admitted  or  rejected ;  and 
the  grounds  of  objection  must  be  taken 
at  the  trial,  wherever  that  is  possible 
(Order  lviii.  13).  And  after  hearing  the 
motion,  the  Court  may  either  make  no 
order  or  may  make  an  order  nut  for  a  new 
trial :  and  in  the  latter  case,  the  other  side 
is  required  to  shew  cause  against  the  rule 
niH  oeing  made  a  rule  absolute.  When 
the  rule  is  made  absolute,  a  new  trial  will 
follow  in  due  course ;  and  the  result  of  the 
trial,  if  that  should  be  acquiesced  in,  will 
in  general  determine  the  liability  for  the 
costs  of  both  trials.  In  any  case,  where 
the  Court  would  make  absolute  the  rule 
nm,  it  may  adopt  one  or  other  of  the 
following  courses  instead  of  directing  a 
new  trial,  that  is  to  say,  it  may  itself 
finally  determine  the  question  or  questions 
in  dispute  upon  the  materials  before  it  (if 
Bufiicient),  or  it  may  direct  the  motion  to 
stand  over  for  farther  consideration  until 
such  time  as  it  has  sufficient  mateiials 
before  it,  and  may  direct  the  trial  in  the 
meantime  of  any  question  or  issue  likely  to 
assist  its  final  determination. 

HEW  TRIAL  MOnOH  PAPER.   By  the 

foimer  practice  of  the  Courts  motions  for 
new  trials  must  in  general  have  been  made 
within  the  first  four  days  of  term ;  but 
when  from  pressure  of  business,  or  other 
like  cause,  the  Courts  had  not  had  time  to 
dispose  of  all  the  applications,  it  was  the 
practice  to  have  the  names  of  the  causes 
and  of  the  counsel  who  were  instructed  to 
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move  therein  put  into  a  list,  called  the  new 
trial  motion  paper ;  and  the  motions  were 
then  heard  and  disposi'd  of  on  the  follow- 
ing or  sr»me  subsequent  day,  according  to 
the  teniority  of  counsel  appointe4l  to  move 
therein. 

See  title  New  Tbial,  Motion  for. 

HEW  TRIAL  PAPER.  A  paper  con- 
taining a  list  of  causes  in  which  rules  niti 
had  been  obtained  for  a  new  trial,  or  for 
entering  a  verdict  in  place  of  a  nonsuit,  or 
for  judgment  non  (ibttante  veredicto^  or  for 
otherwise  varying  or  setting  aside  proceed- 
ings which  had  taken  place  at  Nisi  Prius. 
Thode  were  called  on  for  argument  in  the 
order  in  which  they  stood  in  the  |iaper,  on 
dajs  appointed  by  the  judges  for  the 
purpose. 

See  title  New  Trial,  Motion  for. 

HEW  TRUSTEES.  Almost  all  settle- 
ments and  wills  contain  a  power  in  some 
person  or  persons  specified  for  that  purpose 
to  appoint  a  new  trustee  or  new  trustees  in 
the  place  or  places  of  the  original  trustees, 
or  some  or  one  of  them,  upon  the  death  or 
practical  incapacity  of  such  latter  trustee 
or  trustees  to  continue  in  the  execution  of 
the  trusts  of  the  settlement  or  will ;  and 
when  no  suoh  power  is  contained  in  the 
settlement  or  will,  a  power  to  the  like 
effect  is  deemed  to  be  inserttki  therein 
under  and  by  virtue  of  Lord  Cranworth's 
Act  (23  &  24  Vict.  o.  134).  The  High 
Court  (Chancery  Division)  will  also  in  a 
proper  case  appoint  new  trustees,  either 
under  the  Trustee  AcU  (1850  A  1852)  or 
by  virtue  of  its  general  jurisdiction  where 
that  is  called  into  aid.  It  is  usual  and 
proper  upon  every  appointment  of  new 
tru&tees,  to  vest  in  them  either  alone 
or  jointly  with  the  old  and  continuing 
trustees  or  trustee  (if  any)  all  the  trust 
property,  by  proper  conveyances  and  trans- 
fers thereof.  And  the  new  trustees  declare 
their  acceptance  of  the  trust,  and  are 
invested  thereupon  with  all  the  powers  of 
the  original  trustees. 

HEW  WRIT.  For  the  election  of  a  mem- 
ber of  parliament,  upon  the  existing  repre- 
sentative vacating  his  office  or  dying,  is 
i8:>ued  from  the  office  of  the  Clerk  of  the 
Crown  in  Chancery  under  the  Speakei^s 
warrant  and  (if  the  House  be  sitting)*  by 
its  own  order ;  but  upon  a  general  election, 
the  new  writ  is  issued  out  of  Chancery  by 
advice  of  the  Privy  Council.—  See  Bushby's 
Election  Manual,  5th  ed.,  1880. 

HEWSPAPER8:  /See  title  Press,  Liberty 

OF. 

NEXT  FRIEHD.  An  infai.t  sues  by 
his  next  friend  (prochein  ami)  and  defends 
by  his  guardian  ad  litem,     8imilarly  a 
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married  womaD  whpre  she  hna  an  interest 
oonfliotiiig  with  that  of  her  huMbaml,  sues 
by  her  next  friend;  and  in  such  a  case, 
the  hofiband  is  ixwde  a  defendant ;  and  it 
does  not  matter  whether  the  property  be 
the  separate  estate  of  the  wife  or  nof .  Bnt 
no  next  friend  is  required  in  cases  within 
M.  W.  P.  Act,  1870.  The  name  of  the 
next  friend  is  always  mentioned  in  the  title 
of  the  caose  or  matter,  and  a  writtin 
authority  fi-om  the  next  friend  must,  in 
the  case  of  a  snit,  be  filed  together  with 
the  writ  (15  &  16  Vict.  o.  86,  s.  11).  The 
next  friend  is  responsible  for  the  costu  of 
the  suit  if  unsnccessful. 

NEXT  07  KDI.  Means  literally  the 
nearest  of  kin  to  any  particular  decea>ed 
person,  and  where  the  words  **  in  blood " 
{BaUon  v.  FotUr,  L.  K.  8  Ch.  App.  5i)5) 
are  used,  that  is  the  meaning  (tf  next  of 
kin  in  law.  But  usually  the  phrase  next  of 
kin  denotes  the  person  or  persons  entitled 
to  succeed  under  and  according  to  the 
statutes  for  the  distribution  of  intestate's 
personal  estate  (22  &  28  Gar.  2,  c.  10; 
29  Gar.  2,  c.  80;  and  1  Jac.  2,c.  17),  under 
which  statutes  a  wife  receives  either  one* 
half  (where  there  are  no  children)  or  one- 
third  (where  there  are  children),  and  sub- 
ject to  the  rii^ht  of  the  widow  (if  any)  the 
children  take  equally  the  entire  estate,  the 
right  (if  representation  being  unlimited ; 
and  failing  children,  brothers  and  sistirs 
of  the  deceased  whether  of  the  half  or 
whole  blood  take  eouuUy,  and  the  children 
(but  not  the  ^rrandchildren)  of  any  deceased 
brother  or  sister  represent  him  or  her,  and 
are  entitled  accordingly.  A  father  ex- 
cludes all  brothers  and  sidters  and  also  the 
mother;  but  a  mother  comes  in  equally 
with  brothers  and  sisters.  Beyond  these 
particular  rules,  the  remaining  next  of  kin, 
whether  of  the  half  or  the  whole  blood, 
are  to  be  ascertained  by  counting  the  de- 
grees between  them  and  the  deceased  per- 
son through  the  common  ancestor. 

HSZT  PBESEVTATIOir.  The  right  of 
presenting  a  clerk  in  holy  orders  to  a 
church  living  upon  the  next  vacancy  thereof, 
is  called  the  right  of  next  presentation; 
such  right  is  the  subject  of  lawful  sale  and 

Enrchase,  provided  the  purchaser  is  not 
imself  the  intended  presentee  (12  Anne, 
stut.  2,  0. 12,  8.  2) ;  but  no  spiritual  perAon 
nmy  sell  a  next  presentation  the  be»towal 
of  which  is  in  him  by  virtue  of  his  o£Bce 
(8  &  4  Vict.  c.  113.  s.  42).  A  next  presen- 
tution  is  considered  to  be  personal  property, 
and  ns  such  is  distinguished  from  un  entire 
advowson  which  is  reul  pruperty. 
See  title  Advowson. 

HEZTJIC.  In  Roman  Law,  expressed  the 
tie  or  obligation  involved  in  the  old  con- 


HXXUII — eontinued, 
▼eyanoe  by  tnaneipatio ;  and  came  latterly 
to  be  used  interchangeably  with  (hut  less 
frequently  than)  the  word  ahUgatio  itself. 

KIOHT.  As  to  what,  by  the  Gommon 
Law,  is  reckoned  night  and  what  day,  it 
seems  to  be  the  general  opinion  that  if 
there  be  daylight,  or  crepueculum^  enough 
beg^n  or  left  to  discern  a  man's  face,  that 
is  considered  dav ;  and  night  is  when  it  is 
so  dark  that  the  countenance  of  a  man 
cannot  be  discerned  (1  Hale's  P.  G.  850). 
However,  the  limit  of  9  p.ii.  to  6  a.m.  has 
been  fixed  by  statute  as  the  period  of  nighl 
in  prosecutions  for  burglary  and  larceny 
(24  &  25  Vict.  0.  96,  s.  1). 

KIHIL  CAPIAT  FEB  BEEYS,  or  PEB 
BILLAIC.    An  old  judgment  given  againnt 
a  plaintiff  either  in  bar  of  his  action,  or  in 
abatement  of  his  writ  (Go.  Litt.  868). 
See  title  Dismissal  of  Action. 

HIHIL,  or  HIL  DEBET.  The  plea  tn  an 
action  of  debt  on  simple  contract  was  com- 
monly not  indebted,  or  nil  debet.  How- 
ever, by  r.  11,  T.  T.  1858,  the  plea  of  nil 
debet  was  abolished  (Bull.  &  L^ke,  Free. 
PI.  462). 

HIHIL,  or  HIL  DIGIT.  When  the  plain- 
tiff in  an  action  had  stated  his  case  in  the 
declaration,  it  was  incumbent  on  the  de- 
fendant, within  a  proscribed  time,  to  make 
his  defence  and  to  put  in  a  plea,  otherwise 
the  plaintiff  would  be  entitle<l  to  I.ave 
judgment  by  default  or  nil  dicit  of  the 
defendant. 

See  title  Default,  Judoukkt  bt. 

NIHIL  FAOIT  EBBOE  HOHIHIS:  Si^e 
title  Falsa  Dzmonbtratio  nom  nooet. 

HIHIL  HABiriT  IH  TEHEMSHTI8.  A 
plea  formerly  pleaded  in  an  action  of  debt 
only,  when  breught  by  a  lessor  against  a 
lessee  for  years,  or  at  will,  without  a  deed 
(2  Lil.  Abr.  214). 

HDCIA  8TTBTILITA8  EEFBOBAHDA. 
Means  literallv  that  too  much  subtlety  in 
law  is  to  be  rebuked  and  avoided ;  and  the 
maxim  applies  to  legal  argumentation  as 
well  as  to  the  practical  aoministration  of 
properties. 

HI8I PEIT7S.  The  nisi  priu»  Gourts  are 
such  as  are  held  for  the  trial  of  issues  of 
fact  before  a  jury  and  one  presiding  judge, 
and  which  form  the  subject-matter  of  a 
civil  action.  The  niti  prius  Gourts  are  to 
be  distinguished  from  the  Gouits  sitting  in 
bane  or  banco,  and  also  from  the  Grown 
Gourts.  Tiius,  a  judge  is  said  to  he  sitting 
in  bane  when,  in  comiwny  with  one,  two,  or 
three  other  judges,  he  is  hearing  and  deter- 
mining  questions  of  law,  which  have  been 
raibed  for  the  opinion  of  the  Court ;  and  at 
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the  assizes,  a  judge  id  said  to  be  sitting  in 
the  Grown  Court  when  he  is  sitting  with  a 
jury  for  the  trial  of  prisoners.  The  origan 
of  the  phrase  is  to  be  found  in  tlie  old  form 
of  prascipe  to  the  sheriff  commanding  him 
to  have  the  persons  of  the  jury  at  West- 
minster on  such  and  such  a  day,  **  unlesn 
sooner  "  {nisi  prius)  the  judge  sliould  go 
down  himself  to  th&  oountry  to  try  the  case 
there. 

NISI  PBIU8  SSGOBD  ;  See  titles  Entbt 
OK  THE  Roll  ;  Issue  Roll. 

HO  DUTT  ITFON  DUTY:  See  title 
Legacy  Dliy. 

HO  SUfiVIVOBSHIP  UPOH  SUBVIVOB- 
8HIP  :  See  titles  Lapse  ;  Subtivorship. 

HO  TRITE  BILL :  See  titles  Ignobamus  ; 
True  Bill. 

HO  VBE  UPOH  A  JSBE :  8te  title  Uses. 

HOBILITT.  The  privilege  of  the  no- 
bility is  confined  to  the  actual  peer  for  the 
time  being ;  and  the  privilege,  even  as  so 
restricted,  is  little  valued  even  by  its  pos- 
sessor ;  in  these  respects,  the  Englisli  no- 
bility differs  from  a  noblesse.  The  early 
commingling  of  county  and  borough  mem- 
bers in  the  Commons  House  is  assigned  as 
one  of  the  principal  causes  of  this  character 
of  the  English  nobility. 

See  titles  Peers  ;  House  of  Lobds. 

HOLLS  FBOSEQTTI.  A  fwUe  prosequi 
was  in  the  nature  of  an  acknowledgment  or 
undertaking  by  the  plaintiff  in  an  action 
to  forbear  to  proceed  any  further  either  in 
the  action  altogether,  or  as  to  some  part  of 
it,  or  as  to  some  of  the  defendants.  A  noUe 
prosequi  was  different  from  a  non  pros.,  fur 
.  there  the  plaintiff  was  put  out  of  Court  with 
respect  to  all  the  defendants.  If  a  plaintiff 
misconceived  his  action,  or  made  a  mistake 
as  to  the  party  sued  (as  where  he  sued  a 
feme  covert,  and  she  pleaded  coverture  in 
bar,  or  the  like),  he  might  enter  a  noUe 
prosequi  as  to  the  whole  cause  of  action,  and 
proceed  de  novo  in  another  action  (2  Arch, 
rract.  1512).  If  money  were  paid  into 
Court,  and  the  plaintiff  determined  on  ac- 
cepting that  sum  in  satisfaction  of  the 
action,  he  might  reply  that  he  accepted  the 
■urn  paid  into  Coui-t  in  satisfaction  of  that 
part  uf  the  declaration  to  which  the  plea 
was  pleaded ;  and  if  be  did  so,  he  must  at 
the  same  time  have  added  a  nolle  prosequi 
as  to  the  residue,  otherwise  the  defendant 
might  sign  judgment  of  non  pros.  But  if 
he  accepted  the  sum  in  satisfaction  of  part 
only  of  his  action,  namely,  of  that  part  to 
which  the  plea  of  payment  into  Court  was 
pleaded,  than  ho  most  have  replied  to  the 
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other  pleas  of  the  defendants.    (Day's  0>m . 
Law  Prac.  110). 

See  title  Judgment.  Yabieties  or. 

HOIOHA  ABOABIA:  See  titles  Nomina 
Tbanscbipiitia;  Litebis  Oblloatio. 

HOXIHA  TBAHSCBIPTITIA.  In  Ro- 
man Law,  obligations  contracted  by  literal 
(i.e.,  Uteris  oWgationes)  were  so  called  be- 
cause they  arose  from  a  peculiar  transfer 
(transcriptio)  from  the  creditor's  day  book 
(adversaria)  into  his  leilger  (oodsx). 
See  title  Litbbu  Oblioatio. 

HOMIHAL  DA1CA6I8:  See  title  Da- 
mages. 

HOMIHAL  DEFEHDAHT.  Otherwise 
called  a  merely  formal  defendant,  is  a  person 
whom  the  exigences  of  legal  procedure 
oblige  the  litigant  to  make  a  party  to  his 
action  or  other  legal  proceeding,  but  as 
against  whom  no  relief  whatsoever  is 
claimed  in  the  action,  or  at  nil  event»  no 
immediate  relief.  Such  a  defendant  usu- 
ally incurs  no  costs  or  only  the  smallest 
possible  costs,  and  he  is  entitled  to  be  paid 
by  the  plaintiff  all  costs  necessarily  incurred 
by  him  in  the  action  from  having  been 
made  a  party  tliereto. 

HOMIHATIOH   TO   A   LIVIH0.     The 

rights  of  nominating  and  of  presenting  to 
a  living  are  distinct  and  may  reside  in 
diffeient  peraons.  Presentation  is  the 
offering  a  clerk  to  the  bishop.  Nomination 
is  the  offering  a  clerk  to  the  person  who 
has  the  right  of  presentation.  Thus,  one 
seised  of  an  advowson  may  grant  to  A.  and 
his  heirs  that  whenever  the  church  becomes 
vacant,  he  will  present  such  a  person  as 
A.  or  his  heirs  shall  nominate.  He  who 
has  the  right  of  nomination  is,  to  most 
purposes,  considered  as  the  patron  of  the 
church  (Plowd.  529 ;  Rog.  Bcc.  Law,  5). 
See  title  Next  Presentation. 

H0H-ACCB88.  By  husband  to  wife  may 
be  provt  d  either  by  shewing  that  hnsbiind 
was  not  within  the  kingijom  (and  wife 
was)  during  the  entire  period  of  gestttion 
(Queen  v.  Murray,  Salk.  122)  or  by  other 
pertinent  evidence  (R.  v.  BedaU,  2  Str. 
1076).  The  wife's  evidence  of  non-access 
is  not  sufficient,  even  if  it  is  admissible 
(R.  V.  Reading,  Rep.  temp.  Haidw.  79). 

HOH  ACCIPI  DEBEHT,  fte. :  See  title 
Falsa  DBMO^BTBATIO  non  nocbt. 

HOH- AGE.  Under  twenty-one  years  of 
age  in  some  cases,  and  under  fourteen  or 
twelve  in  others. 

See  titles  Age;  Infants. 

HOH-APFEABAHOE :  See  titles  Affeab- 
ance  to  Wbit;  Tbjal,  Affbabanob  at. 
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HOH  A88U1IP8IT.  The  name  of  a  pica 
which  occurred  la  the  action  of  aMumftii, 
by  which  the  defendant  denied  that  he 
undertook,  or  pmmii^.  to  do  the  thing 
which  the  plainiifTio  hisdeclaration  alleged 
*  that  he  did  uudertake  and  promise  to  do ; 
and  this  plea  operated  as  a  denial,  in  point 
of  fact,  of  the  existence  of  any  express 
promise  of  the  fact  alleged  in  the  declara- 
tion, or  of  the  matters  of  fact  from  which 
the  promise  alleged  woidd  be  implied  by 
law  (Steph.  on  Plead.  170.  180). 

HON  ASSTrXPBIT  IITFEA  CXX  AKHOB. 
Tliere  are  Ci'rtain  periods  limited  by  law 
within  which  actions  must  be  brought.  In 
an  action  on  a  simple  contract  the  period  is 
six  years;  if,  therefore,  any  person  com- 
menced an  action  of  assumpsit  for  any- 
thing which  did  not  accrue  or  happen 
within  such  period  of  six  years,  the  defend- 
ant might  plead  nun  assumpsit  infra  sex 
annoa^  i.e.,  tnat  he  made  no  such  promise 
within  six  years,  which  plea  was  an  effec- 
tual bar  to  the  complaint ;  and  the  defend- 
ant in  such  a  case  would  now  plead  the 
Statute  of  Limitations. 

KOK  CfSPIT.  A  pica  which  occurred  in 
the  action  of  replevin,  in  which  action  the 
plaintiff  alleged  in  his  declaration  timt  the 
defendant  '*  took  certain  cattle  or  goods  of 
the  pLiiutiff  in  a  certain  place  called,  &c.," 
and  this  plea  stated  that  he  did  not  take 
the  said  cattle  or  eoods  **  in  manner  and 
form  as  alleged,*'  which  involved  a  denial 
both  of  the  taking  and  of  the  place  in 
which  the  taking  was  alleged  to  have  been, 
the  place  being  a  material  point  in  this 
action  (Steph.  on  Plead.  185). 
See  title  Replevin. 

KOK-OLAIX.  The  omission  or  neglect 
of  him  who  ought  to  claim  his  right  within 
the  time  limit^  by  law ;  as  within  a  year 
and  a  day  where  a  continual  claim  was  re- 
quired, or  within  five  years  after  a  6ne  had 
been  levied  (Les  Termes  de  la  Ley), 

VON  COMPOS  MENTIS.  Not  master 
of  his  wits;  in  other  words,  of  unbound 
mind. 

See  title  Lunacy. 

NON-CONTOSMISTS.  Were  ori^nally 
oppressed  by  various  Acts  of  Parliament 
(see  titles  Cobfobation  Act;  Five  Mile 
Act;  Test  Aot),  all  which  have  been 
repealed  by  the  Toleration  Act  (1  Will.  & 
Mary,  c.  18),  and  various  subsequent  Acts 
culminating  in  the  Universities  Tests  Act, 
1871  (34  &  35  Vict.  c.  26),  whereby  all  lay 
degrees  and  offices  in  the  three  Universities 
of  Oxford,  Cambridge,  and  Durham  were 
thrown  open  to  them. 

See  titles  Ghobcu  and  State  ;   Dis- 

SKNTEB8. 


NON  CfONSTAT.  It  is  by  no  moans  clear 
or  evident;  a  phrase  used  in  general  to 
state  some  conclusion  as  not  following, 
although  it  might  seem,  prima  facie,  to 
follow. 

NON-CONTSNTIOUS    JimiSDICTION  : 

See    titles    Contentious    Jurisdiction  ; 

VOLUNTABY  JURISDICTION. 

NON  DAMNIFI0ATU8.  This  was  a  plea 
in  an  action  of  debt  on  an  indemnity  bond, 
or  bond  00Dditione<i  '^  to  keep  the  plaintiff 
harmless  and  indemnified,"  &c. ;  it  was  in 
the  nature  of  a  plea  of  performance,  being 
used  where  the  defendant  meant  to  allege 
that  the  plaintiff  had  been  kept  harmless 
and  indemnified  according  to  the  tenor  of 
the  condition  (Steph.  on  Plead.  388). 

NON  DEOIMANDO:  See  title  Modus 
Deoimandi. 

NON  DETINET.  A  plea  which  occurred 
in  the  action  of  detinet,  by  which  the 
defendant  alleged  that  he  did  not  detain 
**  the  said  goods  **  in  the  plaintiff's  decla- 
ration specified,  &o.  It  operated  therefore 
as  a  denial  of  the  detention  of  the  goods 
in  question  by  the  defendant  (Steph.  on 
Plead.  175). 

See  title  Detinub. 

NON  EST  FAGTITM.  A  plea  which 
occurred  in  the  action  of  debt  on  bond  or 
other  specialty,  and  also  in  covenant.  In 
this  plea  the  defendant  denied  that  the 
deed  mentioned  in  the  declaration  was  his 
(Steph.  on  Plead.  169,  172).  By  r.  10, 
T.  T.  1853.  in  actions  on  specialties  and 
covenants,  the  plea  of  non  eit  fadum  ope- 
rated as  a  denial  of  the  execution  of  the 
deed  in  point  of  fact  only,  and  all  other 
defences  had  to  be  specially  pleaded,  in- 
cluding matters  which  made  the  deed 
absolutely  void  as  well  as  those  which 
made  it  voidable ;  and  such  is  the  present 
effect  of  the.  plea. 

NON  EST  INVENTUS.  When  a  writ  is 
directed  to  the  sheriff  commanding  him  to 
arrest  the  defendant,  and  he  is  unable  to 
do  so  because  he  cannot  find  him,  he 
returns  the  writ  with  an  indorsement  on 
it  to  that  effect,  and  this  is  technically 
called  a  return  of  mm  eat  invenius. 
See  title  Imprisonment  fob  Debt. 

NON-EXISTINO  GRANT,   TITLE    BT. 

Long  prior  to  the  Prescription  Act  ^3  &  4 
Will.  4,  c.  71),  juries  were  directed  by  the 
Court  after  proof  of  uninterrupted  enjoy- 
ment of  an  incorporeal  hereditament  to 
presume  that  such  hereditament  or  right 
had  a  legal  origin  in  some  grant  since  lost 
or  destroyed  (fieed  v.  Brookman,  3  T.  B. 
151)  ;  and  this  was  called  making  title  by 
non-existing  grant*    The  presomption  was 
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not  gt-neially  ooncIuHive  but  was  rebuttable; 
and  now  uiuler  ti.e  3  &  4  Will.  4,  c.  76,  ' 
certain  lengths  of  uninterrupted  enjoyment 
are  made  conclusive  of  the  right. 

See  title  Prebimpiiuns,  Quautt  of. 

HONTEASAHGE.  The  omitting  to  do 
what  ought  to  be  done,  e.g^  where  a  gra- 
tuitous bailee  simply  reftisee  to  enter  upon 
the  agency,  and  for  ^hich  mere  non- 
feasance he  is  held  to  be  not  liable  {Bal/e 
V.  Weti,  13  C.  B.  466). 
See  title  Misfeasance. 

H0H-FUKGIBILE8 :    See  tiUe  FtNOi- 

BILES. 

HOH-JOINDEB.  The  not  joining  of  any 
proper  or  necessary  person  or  persons  as  a 
co-defendant  or  co-plaintiff  (Tidd*8  New 
Pract.  318).  The  non-joinder  of  a  plaintiff 
or  the  selection  of  a  wrong  plaintiff  (if 
either  has  arisen  through  a  bond  fide  mia- 
take,  evf^n  a  mi^rtake  of  law  {Duckett  ▼. 
Govefy  6  Ch.  Div.  82)  will  be  remedied  and 
a  proper  plaintiff  or  plaintiffs  will  be  added 
or  substituted  as  the  ease  may  reouire 
(Order  xti.  1),  the  new  pluintiif  or  plain- 
tifftf  consenting  (Order  xvi.  13).  The  like 
remarks  hold  regarding  the  non-joinder  of 
defendants,  but  a  defendant  may  be  added 
without  any  content  on  his  part  to  become 
a  party. 

See  title  Mibjoikdkb. 

HOH-HAYIOABUS  BIVSB8:  See  title 

RlYBBS. 

HOV-OBSTAXTB,  CASE  OY:  See  tiUe 
Dispensing  Power. 

HOH  OBSTANTE  YXBEDICTO.  When 
the  defence  of  the  defendant  in  an  action 
put  upon  the  reo^rd  was  not  a  legal  defence 
to  the  action  in  point  of  substance,  and  the 
defendant  obtained  a  verdict,  the  Court, 
upon  motion,  gave  the  plaintiff  leave  to 
sign  judgment  notwithstanding  the  verdict, 
provided  the  merits  of  the  case  were  very 
clear ;  and  this  was  called  judgment  non 
obstante  veredicto  (2  Aich.  Praot.  1551). 
And  a  venlict  obtained  in  that  manner 
would,  sembi^i  afford  ground  for  moving  for 
a  new  trial  under  the  present  practice  of 
the  Courts,  and  upon  such  motion  the 
Court  of  Appeal  or  (as  the  case  might  be) 
the  Divisional  Court  would  direct  judgment 
for  the  plaintiff  in  a  proper  ca^e. 

See  title  New  Thial,  Motion  fob. 

HOH  OMHE  QTTOD  LICET  H0HE8TU1C. 

Means  literallv  th)«t  what  is  lawful  tu  do 
is  not  invariably  an  honourable  thing  to 
do;  e.g.,  a  pei-bon  may  keep  within  the 
strict  letter  of  the  law  and  even  within  the 
strict  rules  of  equity,  so  as  not  to  be  liable 
either  at  law  or  in  equity,  and  yet  his 
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conduct  may  not  be  honourable,  but  morally 
detestable. 

HOH  PB08EQU1TUK.  If  in  the  pro- 
ceedings of  an  action  at  law  the  plaintiff 
neglected  to  take  any  of  those  steps  which 
he  ought  to  take  within  the  time  prescribed 
by  the  practice  of  the  Coiirtu  for  that  pur- 
pose, the  defendant  might  enter  judgment 
of  non  pro8.  ag^iubt  him,  whereby  it  was 
adjudged  that  the  plaintiff  did  not  follow 
up  (non  proaequitur)  his  suit  as  he  ought 
to  do,  and  therefore  the  defendant  ought  to 
have  judgment  against  him  (Smith's  Action 
at  Law,  96).  And  in  such  a  case,  the 
defendant  would  under  the  present  practice 
move  to  dismiss  the  plaintiff's  action  fur 
want  of  prosecution. 

See  title  Dismissal  or  Action. 

HOH  QTTOD  DICTtTX  BED  QITOD  FAC- 
TUX  IH8PICIEHDUX  EST.  The  words 
of  the  parties  are  not  conclusive  of  their 
intention,  where  these  words  are  at  vari- 
ance with  their  actual  conduct,  e.^.,  it  may 
be  ezprestied  that  some  speoifiea  sum  is 
**  liquidated  damages^  and  yet  the  speciflnl 
sum  may  be  in  fact  only  the  outside  limit 
of  uncertain  and  unliquidated  damages, 
when  the  nature  of  the  contract  or  bond  is 
regarded  {KemUe  v.  Farren,  6  Bing.  141). 

HOHSVIT.  A  renunciation  or  giving  up 
the  suit  by  the  plaintiff;  and  this  was 
usually  done  on  his  discovering  some  error 
or  defect,  or  when  he  found  Uiat  his  evi- 
dence was  not  sufficient  to'  maintain  his 
case.  The  stftgo  of  the  proceedings  at 
which  a  plaintiff  was  nonsuited  was  usually 
just  before  the  judge  had  summed  up,  but 
it  might  be  done  at  any  time  before  the 

i'ury  had  delivered  their  verdict.  It  was, 
lowever,  entirely  optional  with  the  plain- 
tiff whether  he  would  submit  to  a  nonsuit 
or  not ;  he  could  not  be  compelled  to  do 
so,  but  might  insist  on  the  case  going  to 
the  jury,  and  take  his  chance  of  the  verdict 
In  cases,  however,  where  it  was  doubtful 
whether  the  verdict  would  be  a  favourable 
one,  it  was  usual  for  the  plaintiff  to  choose 
(or  elect  as  it  was  termed)  to  be  n^n-suited, 
because  after  a  nonsuit  he  might  commence 
another  suit  against  the  defendant  fur  the 
same  cause  of  action,  which  might  be  advi- 
sable if  he  could  come  better  prepared  with 
evidence,  or  could  otherwise  repair  the 
defect  which  was  the  cause  of  his  failure ; 
but  if  a  verdict  were  (-nee  given,  and  judg- 
ment followed  thereon,  he  was  for  ever 
barred  from  suing  the  defendant  upon  the 
same  ground  or  complaint  (1  Arch.  Pract. 
409,  444 ;  Steph.  on  Plead.  120).  Under 
the  Judicature  Acts,  1873-75,  a  judgment 
of  nonsuit  is  to  have  tlie  same  effect  as  a 
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judgment  for  the  defendant  upon  the  merits 
(Oraer  xli.  6),  hat  the  Ooojrt  may  other- 
wise direct,  and  may  alao  relieve  on  the 
ground  of  fraud,  &o. 

HOH  VUK  nrVOBMATUS.  Judgment 
by  default  was  either  by  nil  dicitj  that  is, 
where  the  defendant  was  stated  to  have 
appeared,  but  to  have  said  nothing  in  bar 
or  preclusion  of  the  action ;  or  by  n<m  sum 
informatus,  where  he  was  said  to  appear 
by  attorney,  but  the  attorney  said  that  he 
was  not  informed  by  the  defendant  of  any 
answer  to  be  given.  This  latter  was  used 
only  in  cases  where  judgment  was  entered 
in  pursuance  of  a  previous  agreement  be- 
tween the  parties  (Ires  Terme$  de  la  Lev), 
Nothing  exactly  similar  to  judgment  by 
non  $um  in/ormaius  appears  in  the  Judi- 
cature Acts  or  the  orders  and  rules  made 
thereunder;  but  where  counsel  for  the 
defendant  is  instructed  not  to  oppose  any 
particular  judgment  order  or  decree,  and  so 
informs  the  Court,  that  judgment  order  or 
decree  (not  being  by  consent  of  the  defen- 
dant) corresponds  with  the  judgment  of 
non  iwn  informaitu  in  all  material  respects. 

HOV  TEADSS :  See  title  Traders  and 
Kon-Traders. 

HOH-USSB.  Is  one  of  the  modes  recog- 
nised by  law  for  the  extinguishment  of  ease- 
ments. The  non-user,  to  have  that  effect, 
must  shew  an  intention  in  the  dominant 
owner  to  renounce  the  right.  This  mode 
of  extinguishing  easements  is  applicable  to 
continuous,  not  to  discontinuous,  easements 
(Gale  on  Easdhients,  623-627,  5th  ed.). 
Where  the  non-user  consists  in  a  user  in 
excess  of  the  permitted  user,  and  the  excess 
is  not  separaole  from  the  lawftil  measure, 
and  the  excess  is  substantial,  then  the 
easement  is  lost  or  in  a  manner  forfeited 
(3  Ad.  &  £.  825). 

KOSOXTUB  A  SOCIIfl.  This  maxim 
denotes  that  a  phrase  or  dause  is  best 
understood  by  reading  it  in  connection  with 
its  context  before  and  after. 

See  title  Ex  Antbcedentibtjs  vr  Cok- 

SBQUXSNTIBUS. 

HOT  OUILTT.  A  plea  which  occurred 
in  tiie  action  of  trespass  or  trespass  on  the 
case  ex  ddicio,  by  which  the  defendant 
denied  being  guilty  of  the  trespasses,  dice., 
laid  to  his  charge  in  the  plaintiff's  decla- 
ration. When  a  defendant  pleads  not 
guilty  in  a  criminal  charge  he  thereby  puts 
himself  upon  trial,  and  ia  entitled  to  all 
the  chances  of  escape  from  conviction  which 
the  rules  of  law  anbrd  him  in  case  of  the 
evidence  being  doubtful,  or  from  any  other 
cause,  notwithstanding  he  majr  in  fact 
have  committed  the  act  which  is  usually 
taken  to  constitute  the  offence  (floeu$are 
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nemo  ee  debet,  nisi  coram  Deo}.  An  accused 
pNorson  is,  therefore,  in  almost  all  oases  jus- 
tified in  pleading  not  guiltv  to  a  crimmal 
ohargei  On  the  other  hand,  in  civil  cases, 
when  a  defendant  pleaded  not  guilty  he  was 
said  to  plead  the  general  issue,  whereby  he 
was  tacen  to  deny  the  gist  of  the  action 
only.  For  example,  in  actions  for  torts 
the  plea  of  not  guilty  operating  as  a  denial 
only  of  the  breach  of  duty  or  wrongful  act 
alleged  to  have  been  committed  oy  the 
defendant,  it  followed  that  in  an  action  for 
a  nuisance  to  the  occupation  of  a  house 
bv  carrying  on  an  offensive  trade  the 
plea  of  not  guilty  operated  as  a  denial 
.only  that  the  derendant  carried  on  the 
alleged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  house, 
but  did  not  operate  as  a  denial  of  the 
plaintiff's  occupation  of  the  house.  And 
again,  in  an  action  for  slander  of  a  plain- 
tiff in  Ms  office,  or  profession,  or  trade,  the 
plea  of  not  guilty  operated  as  a  denial 
of  speaking  the  woros,  of  speaking  them 
maliciously  and  in  the  defamatory  sense 
inoputed,  and  with  reference  to  ihe  plain- 
tiff's office,  or  profession,  or  trade,  but  did 
not  operate  as  a  denial  of  the  fiEust  of  the 
plaintiff  holdine  the  office,  or  profession, 
or  trade  alleged  (Smith's  Action  at  Law, 
p.  533).  Under  the  present  practice,  the 
effect  of  the  plea  in  all  such  cases  is  sub- 
stantially the  same,  or  at  all  events  has  not 
been  enlarged,  the  invariable  rule  now 
beinp;  to  deny  substantialljr  and  in  minute 
detail  every&ing  that  is  intended  or  not 
expressed  to  be  non-admitted. 

HOT  OUILTY  BT  STATUTE.  This  plea 
has  been  given  under  a  large  number  of 
statutes,  for  the  protection  usually  of  publio 
and  official  personages,  but  also,  although 
less  generally,  for  the  protection  of  meimj 
private  individuals.  By  B.  G.,  T.  T..  1853, 
rule  21,  a  defendant  pleading  this  defence 
is  required  to  insert  in  the  margin  of  his 
plea  the  words  *'by  statute,"  adding  the 
year,  chapter,  and  section,  of  any  statute 
or  statutes  on  which  he  relies,  and  stating 
whether  they  are  pubb'c  or  not ;  and  then 
he  may  avail  himself  of  any  of  the  defences 
provided  by  the  statute  or  statutes  specified. 
This  plea  is  prescribed  by  the  Judicature 
Acts  (Order  xix.,  16),  and  its  effect  is 
unaltered:  but  it  cannot  (excepting  by 
leave  of  the  Court)  be  joined  with  any 
other  plea  or  defence. 

HOTABT.  In  ancient  times  a  notaiy 
was  a  scrivener,  who  took  minutes  and 
made  short  drafts  of  writings  and  instru- 
ments, both  of  a  public  Mid  of  a  private 
nature.  In  the  present  day,  however,  a 
notary  or  notaiy  public  is  one  who  conflrma 
I  and  attests  the  truth   of  any  deeds  or 
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writings,  in  order  to  render  the  same  avail- 
able as  evidence  of  the  facts  therein  con- 
tained in  any  other  country.  Some  of  the 
chief  duties  of  notaries  are  connected  with 
mercantile  transactions,  as  in  noting  bills 
of  exchange  and  promissory  notes  which 
have  been  presented  for  payment  and  been 
dishononrea,  the  noting  of  a  foreign  bill 
being,  like  the  notice  of  dishonour  of  an 
inland  bUl,  a  necessary  preliminary  to 
bringing  an  action  upon  it  against  the  in- 
dorsers  and  (usually)  against  the  drawer. 
See  titles  Disbonoub,  Notice  of  ; 
Foreign  Bill. 

HOTE  OY  A  FIKE.  The  note  of  a  fine 
was  an  abstract  of  the  writ  of  covenant 
to  levy  fine  and  of  the  concord,  naming  the 
parties,  the  parcels  of  land,  and  the  agree- 
ment. 

See  titles  Govcobd  ;  Fine. 

HOTX,  PB0MI880BT :  See  title  Pbomib- 
BOBY  Note. 

K0TS8  07  JUDGE.  Are  available  for 
the  Court  of  Appeal  upon  any  appeal  from 
the  High  Court,*  in  an  action  in  which  the 
evidence  has  been  taken  viva  voce  (Order 
Lvni ,  12) ;  but  the  litigants  have  no  right 
to  such  notes,  although  the  judge  may  as  a 
matter  of  courtesy  supply  them. 

HOnCS.  This  is  a  head  of  equity  of 
great  importance  in  the  two  principal  re- 
spects following?,  namely : — 

(1.)  As  perfecting  the  assignment  of 
eho8e9  in  action ;  and 

(2.)  As  affecting  or  not  affecting  su^m- 
quent  interests. 

In  regard  to  both  these  branches  notice 
may  be  either  actual  or  constructive,  witii 
this  difference,  that  actual  notice  is  the 
more  common  of  the  two  in  respect  of  the 
former  branch,  and  constructive  notice 
the  more  common  in  respect  of  the  latter. 
For,  firstly,  adwd  notice  is  any  express 
intimation  given  by  a  person  interested, 
or  claiming  to  be  interested,  in  the  chote 
in  action  to  the  person  having  present  con- 
trol over  it,  on  purpose  to  bmd  him  as  to 
such  control,  and  thereby  to  complete,  as 
far  as  possible,  the  rights  of  the  pereon 
giving  the  notice,  ijid,  secondly,  con-^ 
ttructive  notice  is  notice  implied  or  in- 
ferred fhnn  the  proof  of  surrounding  cir- 
cumstanoes, — an  insecure  form  of  notice, 
which  the  person  claiming  a  choie  in  action 
should  in  no  case  rely  upon.  Notice  has 
been  inferred  from  two  states  of  circum< 
stances  in  particular,  viz.  (1.)  Where  actual 
notice  of  some  general  charge  has  been 
given,  and  if  the  fact  had  been  inquired 
into,  the  person  receiving  such  notice 
would  have  been  naturally  led  on  to  notice 
of  other  things,  but  he  has  n0glected  all  in- 
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quiry,  wherefore  of  these  other  things  he  is 
taken  to  have  had  constructive  notice ;  and 
(2.)  Where  the  circumstances  are  such  as 
shew  the  person  charged  with  construc- 
tive notice  to  have  wilful Iv,  and  not  negli- 
gently merely,  abstained  from  inquiry  for 
the  purpose  of  avoiding  notice.  For  the 
first  species  of  constructive  notice  see 
Biaeoe  v.  Banbury  (Earl)  (1  Ch.  Ca.  287)  ; 
and  for  the  second  species.  Birch  v.  El- 
lames  (2  Anstr.  427).  And  there  is  a  third 
species  of  constructive  notice  arising  from 
the  relation  of  the  parties,  as  being  that 
of  principal  and  agent,  client  and  solicitor, 
ana  such  like,  where  the  traubaction  is 
either  contemporaneous  with,  or  shortly 
subsequent  to,  another  transaction  commu- 
nicating notice  {FuUer  v.  Bennett^  2  Hare, 
394),  the  subject  matter  of  the  notice 
having  been  a  material  part  of  the  earlier 
transaction  (  Wyllie  v.  Pdlen^  32  L.  J.  (Ch.) 
N.  8.  782). 

Considering  the  subject  of  Notice  in 
its  two  branches, — 

And,  Firstly,  Notice  as  perfecting  the 
assignment  of  chotee  in  action.  In  order 
that  third  parties  may  be  bound  it  is  neces- 
sary, with  regard  to  a  chose  in  action,  to  give 
notice  to  the  person  in  whose  hands  it  is,  or 
when  realising  itself  will  be,  such  notice 
being,  in  the  case  of  a  chose  in  action  which 
does  not  admit  of  actual  delivery,  equivalent 
in  its  effect  to  the  actual  delivery  of  a  chat- 
tel in  possession  which  admits  of  delivery 
{RycM  V.  BouHes,  1  Yes.  848).  Therefore,— 

(a.)  In  order  to  take  a  chose  in  action  out 
of  the  order  and  disposition  of  the  creditor 
in  case  of  his  bankruptcy,  it  is  necessary  to 
give  notice  to  the  debtor  (fiyali  v.  Bowles^ 
supra). 

(b.)  In  the  case  of  a  policy  of  assurance, 
notice  must  be  given  to  the  insurance  o£3ce 
(T^omjMon  v.  Tomkins,  2  Dr.  &  Sm.  8). 

(0.)  In  the  case  of  an  assignment  of 
freight,  notice  must  be  given  to  the  char- 
terer (Brown  v.  Tanner,  L.  R.  2  Eq.  806). 

(d.)  In  the  case  of  an  assignment  of  a 
legacy,  general  or  specific,  the  executors 
not  having  yet  assented  to  it,  notice  to  the 
executors  must  be  given  (Browne  v.  Savage, 
4  Dr.  635). 

(e.)  In  the  ease  of  an  assignment  of  the 
costs  of  a  suit  not  yet  ordered  to  be  paid, 
notice  should  be  given  to  tiie  trustees  or 
other  the  parties  to  whom  they  will  be 
payable  (Day  v.  Day,  1  D.  &  J.  144). 

(/.)  In  the  case  of  an  assignment  of 
shares  in  a  company,  notice  must  be  given 
to  the  company  (j^o;  parte  BouUon,  1  D. 
&  J.  163 ;  and  see  genen^ly  the  cases  of 
Dearie  v.  HaU,  Loveridge  v.  Cooper,  8  Buss. 
1,30). 

If  such  notioe  has  been  given,  as  soon  as 
the  asngnee  knows  to  whom  the  same  is  to 
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be  given,  the  assignee,  if  not  otherwise  in 
default,  will  not  lose  the  bemefit  of  it 
{Feliham  v.  Clark,  1  De  G.  &  Sm.  307), 
upon  the  maxim,  lex  neminem  cogit  ad  varw. 
9eu  inviHUa  peragenda. 

Where  for  anj  reason  notice  cannot  be 
given,  then  the  assignee  must  perfect  his 
title  in  some  other  way;  e.g.,  where  the 
sole  trustee  of  stock  has  died  without  legal 
representatives  a  distringas  should  be 
served  on  the  Bank  of  England  {EUy  v. 
Bridges,  I  Y.  &  0.  Ch.  486);  and  where  a 
fund  is  in  Court,  a  stop  order  over  it  should 
be  left  at  the  Paymaster  General's  Office 
(Chreening  v.  Beckford,  5  Sim.  195 ;  Chan- 
cery Funds  Act.  1872  (35  ft  36  Vict,  c  44), 
and  rules  thereunder),  a  mere  notice  to 
the  Paymaster-General  being  insufficient 
{JVarhurUm  v.  Hill,  Kay,  470);  but  a 
notice  to  the  trustees  (if  any)  before  pay- 
ment into  Court  would  be  good  for  the 
purpose  of  conferring  priority  as  against 
a  stop  order  subsequently  obtained  {Livesay 
V.  Harding,  28  Beav.  141). 

Chattel  interests  in  real  estate,  bein^ 
equitable,  are  not  choeee  in  action  within 
the  meaning  of  the  rules  above  stated 
iWiMehire  v.  BaJtbiU,  14  Sim.  76);  and 
being  legal,  the  law  will  of  course  prevail 
without  regard  to  the  giving  of  notice. 
But  the  proceeds  of  the  sale  of  real  estate 
are  not  a  chattel  interest  in  real  estate 
within  the  above  stated  rules  as  to  notice 
{Lee  V.  HowUstt,  2  K.  &  J.  531). 

And,  Beeondly,  Notice  as  affecting  or 
not  affecting  suraequent  interests.  A  pur- 
chaser for  value  without  notice  of  a  prior 
equitable  estate  or  interest,  and,  a  fortiori, 
of  a  mere  equity,  obtaining  the  legal 
estate  either  at  the  time  of  his  purchase 
or  subsequently  thereto,  and  apparently, 
whether  dv  fair  means  or  by  a  fraud  (^Cul- 
pepper*8  Case,  Freem.  123;  Pileher  v. 
Bawlins,  L.  B.  7  Ch.  App.  259),  is«ntitled  to 
priority  in  Equity  as  well  as  at  Law ;  but 
not  in  case  of  a  breach  of  trust  (Saunders 
V.  Dehew,  2  Vem.  271 ;  Mumford  v.  Stoh- 
VKuser,  L.  R.  18  Eq.  556).  But  the  legal 
estate,  where  it  is  obtained  fraudulently, 
must  have  becm  actually  obtained, — t'.e., 
conveyed  {Eyre  v.  Burmester,  10  H.  L.  O. 
90) ;  although,  where  it  may  be  obtained 
by  fair  means  and  without  fraud,  the  right 
to  a  conveyance  of  it  is  sufficient  (Wil- 
hughby  v.  WiUoughby,  I  T.  R.  763).  And 
even  where  a  purchaser  for  value  without 
notice  neither  has  the  legal  estate  nor  the 
best  right  to  call  for  it.  Equity  will  do 
nothing  to  prejudice  him  upon  the  appli- 
cation of  an  adverse  peaty  asking  the  aid 
of  Eqnily  (auxiliary  jurisdiction)  (Burlace 
V.  Cook,  Freem.  24);  although,  upon  the 
application  of  an  adverse  party  asking  his 
legal  rights  (concurrent  jurisdiction),  and 
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not  merely  the  asststanco  of  the  Court  of 
Chancery  towards  establitihing  these  rights 
at  Law,  Equity  is  bound  and  compellable 
to  declare  and  decree  him  his  rights,  how- 
ever much  to  the  prejudice  of  the  pur- 
chaser for  value  (  Williams  v.  Lamhe,  3  Bro. 
C.  C.  264;  Collins  v.  Archer,  1  Russ.  & 
My.  284).  And  as  between  persons  who 
are  soooessive  equitable  claimants.  Equity 
takes  them  according  to  their  priorities  of 
date,  without  regard  to  notice  or  the  absence 
of  notice  (PhiUips  v.  FhiUips,  31 L.  J.  (Ch.) 
325),  unless  in  the  case  of  the  gross  negli- 
gence of  a  prior  claimant  being  the  oc- 
casion of  the  .prejudice  sustained  by  a 
subsequent  one  {Rice  v.  Bice,  2  Dr.  73). 

On  the  other  hand,  a  purchaser  for  value 
with  notice  of  a  prior  equitable  estate,  or 
interest,  or  even  of  an  equity,  cannot,  by 
getting  in  the  legal  estate,  whether  at  the 
time  of  or  subsequently  to  his  purchase, 
and  whether  by  ntir  means  or  fraudulent, 
obtain  priority  over  such  prior  claim,  but 
the  purchaser  will  in  such  a  case  be  held  a 
trustee  for  the  prior  claimant  to  the  extent 
of  such  prior  claim  (Birch  v.  Elkmes. 
2  Anst.  427).  And  notice  wiU  bind  the 
subsequent  purchaser,  even  idl^ough  the 
prior  charge  is  defective,  or  would  even  (as 
from  neglect  to  register  or  re-register)  be 
void  at  Law  (Le  Neve  v.  Le  Neve,  Amb. 
436) ;  although  conversely  the  absence  of 
notice  will  save  him,  even  although,  eemUe, 
the  prior  charge  be  registered  {Moreco6k  v. 
Dickens,  Amb.  678),  unless  in  Ireland 
(6  Anne,  c.  2),  or  with  reference  to  British 
ships  (Hughes  v.  Morris,  2  De  G.  M.  &  G. 
349) ;  the  same  rules  apply  to  subsequent 
mortgagees;  but  with  reference  to  judg- 
ment creditors  the  following  peculiar  rules 
have  been  established : — 

(a.)  Judgment  creditors,  as  hetuteen 
themselves,  take  rank  according  to  the  order 
of  the  dates  of  their  aeveral  rrgistrations, 
without  regard  to  the  question  of  notice, 
which  as  between  them  is  immaterial  (Ben- 
ham  V.  Keam,  IJ.  &  H.  685;  3  &  4  Vict 
0.  82,  s.  2). 

(&.)  An  unregistered  judgment  does  not 
afifeot  a  subsequent  purohaser  for  value  or* 
mortgagee,  and  here  also  without  regard  to 
the  question  of  notice  (Benham  v.  Keane, 
IJ.  &  H.  685 ;  18  &  19  Vict.  c.  15,  s.  5). 

(e.)  An  unregistered  judgment  affects  a 
subsequent  cestui  que  trust  having  notice  of 
it  (Bdiham  v.  Keane,  sunrd). 

(d.)  A  registered  juogment  which  has 
been  also  duly  re-registered  affects  a  subse- 
quent purehaser  for  value  or  mortgagee 
having  notice  of  it  (Simpson  v.  Morley,  2  K. 
&  J.  71 ;  but  see  27  &  28  Vict.  c.  112); 
but  not  a  subsequent  purehaser  for  value 
or  roortaigee  not  having  notice  of  it  (Bcbin- 
eon  V.  Woodward,  4  De  G.  &  8m.  562). 
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(e.)  A  registered  judgment  which  has 
been  otherwise  duly  perfected  does  not 
affect  a  purchaser  whose  contract  is  prior 
in  date  to  the  judgment,  although  the  con- 
veyance should  TO  subsequent  (Brown  y. 
Perrottf  4  Beav.  585),  without  reference  to 
the  question  of  notice. 

(/.)  A  reg^tered  judgment  which  has 
been  otherwise  duly  perfected  does  not 
affect  a  prior  yoluntur  settlement  (Beavan 
V.  Oxford  (EarT),  6  De  O.  M.  &  G.  507) ; 
and,  a  fortiori,  does  not  affect  a  prior  pur- 
chase for  value  or  mortgage,  without  re- 
ference to  the  question  of  notice. 

And  with  reference  to  tacking  the  fol- 
lowing peculiar  rules  have  been  estab- 
llsk&l  as  between  mortgagees  and  judg- 
ment creditors : — 

(a.)  If  one  who  is  a  judgment  creditor 
to  begin  with  buys  in  a  first  mortgage,  he 
shall  not  tack  the  judgment  to  that  mort- 
gage so  as  to  gain  a  priority  over  a  second 
mortgagee  who  was  such  at  the  date  of  his 
judgment,  and  without  referenoe  to  the 
qu^tion  of  notice  {Brace  v.  Marlborough 
{Dwshess^  2  P.  Wms.  491). 

(h,)  If  one  who  is  a  first  legal  mortgagee 
to  begin  with  buys  in  or  obtains  a  judg- 
ment for  a  further  sum,  and  had  no  notice 
of  any  subsequent  charge  at  the  time  of 
getting  hold  of  such  judgment,  he  shall 
tack  the  judgment  to  his  mortgage  and 
obtain  priority  over  the  subsequent  charge 
{Brace  v.  Marlborough  {DucheisX  guprd). 

And  with  reference  to  the  successive 
assignees  of  eho»e$  in  adion  the  following 
rules  have  been  established : — 

(a.)  As  between  two  or  more  particular 
assignees  (being  of  oouree  equitable), — 

(aa.)  If  both  or  all  the  notices  are  ^ven 
before  the  chote  in  adion  has  realised  itself, 
so  as  to  be  ready  to  be  delivered  actually, 
in  the  form  of  money  or  other  proceeds, 
then  priority  of  notice  gives  no  priority  of 
title  {BuUer  v.  PhmkeU,  1  J.  &  H.  441). 
But 

(bbJ)  U  otherwise,  the  snocessive  dates 
of  the  successive  notices  establish  the  suc- 
cessive priorities,  or  the  one  priority,  as 
the  case  may  be,  this  being  tne  general 
^ect  of  notice  in  such  oases. 

(&.)  As  between  the  trustee  in  bank- 
ruptcy or  a  general  assignee  on  the  one 
band,  and  a  purtioular  assignee  on  the 
other,— By  the  Bankruptcy  Act,  1869  (32  ft 
83  Vict.  o.  71),  8.  15,  it  is  provided  that 
thinoB  in  action  (other  than  debts  due  to 
the  oankrupt  in  the  course  of  his  trade  or 
business)  snail  not  be  deemed  goods  and 
chattels  within  the  meaning  of  the  ozder 
and  disposition  clause  {In  re  Irving,  Ex 
parU  Brett,  7  Gh.  Div.  419;  In  re  Bain- 
bridge^  Ex  parte  Fletcher,  8  Cb.  Div.  218) ; 
and  this  provision  appears  to  have  oom- 
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pletely  dispensed  with  the  giving  of  notice 
to  secure  priority  as  against  the  trustee  in 
bankruptcy.  Prior  to  that  Act,  tiie  fol- 
lowing rules  had  been  established  as  be- 
tween a  trustee  in  bankruptcy  or  g^eral 
assignee  on  the  one  hand,  and  a  particular 
assignee  on  the  other  : — 

(aa.)  If  the  particular  assignee  were  of 
a  date  prior  to  the  bankruptcy  of  the  debtor, 
and  haid  also  given  notice  prior  thereto,  he 
retained  his  priority,  but  failing  such  notice 
lost  it,  in  favour  of  the  trustee  in  bank- 
ruptcy or  general  assignee  who  eave  notice, 
the  particular  assignment  not  being  frau- 
dulent ; 

{fib,}  If  the  particular  assigpiee  was  of  a 
date  posterior  to  the  bankruptcy  of  the 
debtor,  but  had  given  notice  of  his  assign- 
ment before  the  trustee  in  bankruptcy  or  ge- 
neral assignee  had  given  notice  of  the  bank- 
ruptcy or  general  assignment,  the  particu- 
lar assignee  (the  particular  assi^ment  not 
being  fraudulent)  acquired  priority  over  the 
trustee  in  bankruptcy,  or  general  assignee, 
who  had  omitted  to  give  such  notice  {In 
re  Barr'B  Trutte,  4  K.  &  J.  219 ;  In  re  Atkin- 
son,2  DeG.  M.  &  G.  140);  but  by  the  Bank- 
ruptcy Act,  1849,  s.  141,  and  the  decision  in 
Be  Jmry  Coombe  (1  Giff.  91),  he  was  deprived 
of  such  priority  over  the  trustee  in  bank- 
ruptcy. 

And  in  all  these  cases,  notice  before 
actual  payment  of  the  purchase-money, 
whether  or  not  the  notice  be  also  before  the 
contract,  and  whether  before  or  after  the 
oonveyance  is  executed,  is  binding  upon  the 
subsequent  purchaser  or  mortgagee  {Towr- 
vilU  V.  Nauk,  8  P.  Wms.  807);  and  even 
where  notice  is  not  given  until  after  pay- 
ment of  the  purchase-money,  provided  the 
conveyance  has  not  yet  been  executed,  ti^e 
purchaser  or  mortgagee  is  equally  bound 
{Wigg  V.  Wigg,  1  Atk.  882).  Therefore 
the  (mly  notice  which  the  purchaser  or 
mortgagee  may  disregard  is  notice  coming 
to  him  both  aner  payment  of  the  purchase 
or  mortgage  money  and  after  execution  of 
the  conveyance. 

But  a  subsequent  purchaser  or  mort- 
gagee of  lands  with  notice  of  a  prior  volun- 
tary settiement  may  safely  disregard  it, 
such  settiement  being  void  against,  him 
under  the  27  Eliz.  c.  4  {Doe  v.  Manning, 
9  East,  59) ;  and  the  purchaser  may  even 
compel  a  specific  performance  of  the  con- 
tract (Do/rtng  V.  Whimper,  26  Beav.  568). 
The  benefit  of  the  stat.  27  Eliz.  c.  4,  does 
not,  however,  extend  to  one  who  purohasea 
or  takes  a  mortgage  of  lands  from  the  heir- 
at-law  or  devisee  of  the  voluntary  settior, 
or  from  a  person  claiming  under  a  subse- 
quent voluntary  settiement,  or  indeed  from 
any  person  other  than  the  voluntary  settior 
himself  {Doe  v.  Bwhamj  17  Q.  B.  723 ; 
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Lewis  y.  Beet,  3  K.  ft  J.  1S2 ;  Biehardi  ▼. 
LeudB,  11  G.  B.  1035). 

VOnOB  OT  ACnOir.  when  it  is  in- 
tended to  soe  certain  particnlarindiTidnalB 
it  is  aometimes,  as  in  the  case  of  actions 
against  justices  of  the  peace,  constables, 
and  officers  acting  under  the  Highway 
Acts  and  Public  Health  Acts,  neoeanuj  to 
give  them  notice  of  the  action  some  tmie, 
usually  one  month,  before. 

HOnCS  TO  ASICIT.  Regarding  the 
admission  (»f  documents  in  actions  and 
other  legal  proceedings,  either  party  may 
giTe  to  the  other  a  notice  to  admit  (aavinar 
all  just  exceptions)  the  documents  specified 
in  the  notice;  and  the  admitting  party 
usually  admits  these  documents  by  signing 
an  admission  at  the  foot  of  the  notice;' 
and  an  affidavit  by  the  solicitor  or  his 
clerk  of  the  due  signature  of  the  admis- 
sions is  sufficient  evidence  thereof  (Order 
zzxn.,  4). 

See  title  Disoovxbt. 

voncz  TO  niaPBCT  BOOUMSHTB: 
See  title  Dibootkbt,  sub-title  Iitspxctiom 

OF  DOOUX  KNTS. 

HOTIOBIVUXVOrSEBYIOB.  In  lieu 
of  personally  serving  a  writ  of  summons 
(or  other  legal  process)  the  Court  occasion- 
lUly  allows  the  plaintiff  (or  other  party) 
to  give  notice  in  lieu  of  service,  such  notice 
being  such  as  will  in  all  probability  reach 
the  party  (Orders  n.  and  z.)«  This  notice 
is  peculiarly  appropriate  in  the  case  of  a 
foreigner  out  of  the  jurisdiction,  whom  it 
is  desired  to  serve  with  a  writ  of  summons 
(10  Ch.  Div.  650). 

HOnOE  09  0BJS0TI0H8  TO  FATBlTr. 

By  the  5  &  6  Will.  4,  c.  83,  s.  5,  it  is  pro- 
vided, that  in  any  action  brought  agaust 
any  person  for  infringing  any  letters  patent, 
the  defendant  on  pletSmg  thereto  shall 
give  to  the  plaintiff^  and  in  any  tcirefaeitu 
to  repeal  such  letters  patent  the  plaintiff 
shall  file  with  his  declaration,  a  notice  of 
any  objections  on  which  he  means  to  rely 
at  the  trial  of  such  action,  and  no  objection 
shall  be  allowed  to  be  made  on  behalf  of 
such  defendant  or  plaintiff  respectively  at 
such  trial,  unless  be  prove  the  objections 
stated  in  such  notice.  The  object  of  this 
notice,  or  particular  of  objections,  as  it  is 
sometimes  called,  is  to  point  out  to  the 
plaintiff  the  real  niiture  of  the  objections 
to  the  patent  which  the  defendant  intends 
to  set  up  upon  th^  trial  as  an  answer  to  the 
plaintiff's  action,  in  order  that  the  plaintiff 
may  be  prepared  with  the  necessary  evi- 
dence to  meet  such  objections.  It  is  some- 
what analogous  to  a  particular  of  set-off, 


HonoB  OY  oBJBonom  to  pateht— 

eonHnued. 
and,  like  it,  is  rendered   neoeflsaiy   on 
account  of  the  generality  of  the  defendant's 
pleas. 

See  title  Patintb. 

HOTIOE  TO  FBODVOB.  In  genend 
notice  to  produce  any  document  in  the 
possession  or  power  of  the  opposite  party 
IS  required ;  and  such  notice  must  be  given 
in  order  to  the  admission  of  secondary 
evidence  of  the  contents  of  the  document 
(Beg.  V.  Ehoaraiy,lj.  B.  1 C.  0.  B.  105).  But 
where,  from  the  nature  of  the  proceedings, 
as  in  the  case  of  trover  for  a  bond,  the 
party  in  possession  of  the  document  neces- 
sarily has  notice  that  he  is  to  be  charged 
with  the  possession  of  it,  a  notice  to  pro- 
duce is  unnecessary  (How  v.  Hall,  14  East, 
274).  Also,  a  counterpart  executed  by  the 
defendant  majr  be  read  by  the  plaintiff 
without  a  notice  to  produce  the  original 
(Burleigh  v.  Stibbty  5  T.  B.  465) ;  and  in  an 
action  for  seamen's  wases,  secondaiy  evi- 
dence of  the  ship's  articles  la  admissible 
under  17  A  18  Yict.  c.  104,  s.  164,  without 
any  notice  to  produce  them. 

Generally,  however,  a  notice  to  produce 
any  notice  on  which  the  action  is  founded 
is  unnecessary ;  but  it  is  usual  in  business 
to  have  two  copies  of  the  notice  to  produce, 
and  to  serve  one  and  retain  the  other, 
indorsing  on  the  latter  the  time  and  mode 
of  the  service  of  the  former.  And  by  the 
C.  L.  P.  Act,  1852,  s.  119.  where  there 
has  been  a  notice  to  admit  the  notice  to 
produce,  an  affidavit  of  the  attorney  or  his 
clerk  of  the  service  of  the  notice  to  produce 
and  of  the  time  when  served,  with  a  copy 
of  it  annexed,  is  sufficient  evidence  of  tne 
service  of  the  original  and  of  the  time  of 
service. 

HOTICS  TO  QiriT.  As  between  land- 
lords and  tenants,  where  there  is  no  express 
stipulation  as  to  the  length  of  notice  to 
quit  the  tenements  occupied  by  the  tenant, 
it  is  a  general  presumption  of  law  that  in 
the  case  of  tenancies  from  year  to  year  a 
half-year's  notice  must  be  given,  such  notice 
to  expire  at  the  end  of  the  current  year 
of  the  tenancy  (Bridgeg  v.  PotU,  17  0.  B. 
(vM.B.)  332;  but  under  the  Agricultural 
Holdinra  Act,  1875  (38  &  39  Vict  c.  92), 
s.  51,  wherever  that  Act  applies,  Uie  notice 
is  now  a  twelvemonth's  notice  where  for- 
merly it  was  a  half-year's  notice.  And  in 
the  case  of  quarterly,  montibly,  and  weekly 
tenancies,  tne  safest  course  is  to  give  a 
notice  corresponding  to  tlio  tenancy,  but 
there  is  hardly  any  rule  of  law  upon  the 
subject  The  like  rulos  apply  as  to  the 
tenant  givinc  notice  to  determine  his 
tenancy,  which  also  is  sometimes  abusively 
called  a  notice  to  quit.      The  landlord's 
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notice  may  be  afterwards  waived,  e^.,  by 
hifl  subsequently  distraining  for  rent. 

KOTICE,  THntB  PASTT:  See  title 
Third  Party  Notice. 

HOTIOE  TO  TBEAT.  Under  the  Lands 
Clauses  Act,  1845,  when  a  public  company 
for  the  purposes  of  its  undertaking  requires 
lands,  it  gives  to  all  the  parties  interested 
in  such  lands  a  notice  to  treat  for  the 
purchase  thereof  by  the  company;  such 
notice  cannot,  in  the  general  case,  be  after- 
wards withdrawn ;  and  the  effect  of  it  is, 
to  constitute  an  inchoate  contract  between 
the  company  and  the  proprietors  interested, 
the  purchase-money  to  be  afterwards  ascer- 
tained or  agreed  according  to  the  mode 
provided  by  the  Act. 

See  title   Lands   Clauses   Consoli- 
dation Acrr,  1845. 

KOnCE  07  TBIAL:  See  titio  Trial, 
NoncB  OF. 


KOTOBIOUfl,      KATTEB8 

Like  matters  noticed  by  the  Courts,  or  of 
which  the  Courts  are  said  to  take  judicial 
notice,  need  not  bo  proved.  But  the  law  of 
England  is  slow  to  admit  anything  without 
proof,  merely  because  it  is  deemed  no- 
torious. 

HOYATIOK.  The  acceptanoe  of  a  new 
debt  or  obligation  in  satlsniotion  of  a  prior 
existing  one.  Thus,  it  is  said  that  a  surety 
is  discharged  by  the  novation  of  the  debt ; 
for  he  can  no  longer  be  bound  for  the  first 
debt,  for  which  he  was  surety,  since  it  no 
longer  subsists,  having  been  extinguished 
by  the  novation ;  neither  can  he  be  bound 
for  the  new  debt  into  which  the  first  has 
been  converted,  since  this  new  debt  was 
not  the  debt  to  which  he  acceded. 

A  novation  may  arise  in  either  of  two 
ways : — 

(1 .)  As  in  the  case  of  a  renewal  hill,  where 
the  person  of  the  debtor  remains  the  same, 
but  the  amount  or  terms  are  increased  or 
altered; 

(2.)  As  in  the  case  of  an  amalgamatum 
of  companies,  where  the  person  of  the 
debtor  is  altered,  but  the  other  terms  of 
the  contract  remain  the  same,  the  new 
company  which  is  substituted  for  the  old 
one  taking  over  all  the  liabilties  (together 
with  the  rights)  of  the  latter. 

It  is  essential  to  every  novatio  that  the 
creditor  should  have  assented  thereto. 

Justinian  (in  his  Institutes  iii.  29  (30), 
QuibusModis  Ohligaiio  roUifur.s.  8)  enact- 
ed, that,  unless  the  parties  expressly  stated 
in  the  writing  that  their  intention  was 
to  make  a  novatio,  the  new  obligation, 
although  substituted  for,  should  not  put 
an  end  to,  the   old  obligation,   but  the 


HOYATIOK — eantinued. 

creditor  should  have  the  benefit  of  both 
securities.  But  this  is  not  the  rule  of  the 
English  Law. 

NOVEL  DIB8EI8IH :  See  title  AflSiZB  OF 
Novel  Disseisin. 

KOVELTY,  WANT  07.  In  an  action  for 
the  infringement  of  an  alleged  patent,  a 
very  common  defence  is  that  the  alleged 
patent  is  void  for  want  of  novelty.  The 
want  of  novelty  is  a  fatal  defect,  under  the 
statute  21  Jao.  l,a  3,  and  usually  invali- 
dates the  entire  patent,  although  other 
parts  of  the  invention  are  new.  See  John- 
son's Patentee's  Manual. 

KOXA  OAPUT  SEQinnnEt.  Where  a 
slave  did  any  damage,  his  master  became 
liable  therefor  in  a  noxal  action  to  the 
injured;  and  this  liability  attached  to 
the  master  for  the  time  being,  i,e.,  followed 
the  principal  (caput).  The  master  might 
deliver  up  the  slave  as  a  noxa,  and  so  dis- 
charge himself  of  liability. 

KOXALIS  ACTIO :  See  title  NoxA  Caput 
Sbquitub. 

KTJDUIC  PAOTXTM.  An  agreement  to  do 
or  pay  anything  on  one  side,  without  any 
consideration  or  compensation  therefor  on 
the  other,  is  called  a  nude  pact  or  naked 
agreement  (nudum  pactum),  and  when  not 
under  seal  is  totally  void  in  law,  and  a  man 
cannot  be  compelled  to  perform  it  upon  the 
maxim,  **  Ez  nudo  pacta  non  oritur  a>ctio** 
Pacts  performed  a  great  part  in  Roman  Law, 
and  it  was  a  rule  of  that  law  thatanudtfin 
pactum,  although  not  suffioieut  (in  general) 
to  support  an  action,  was  always  sufficient 
to  furnish  an  exception,  «.«.,  plea  or  de- 
fence. 

See  titles  Mobal  Obligation  ;  Pacts. 

HTJISAHOE  (from  the  Fr.  nuire,  to  hurt). 
Any  thing  which  unlawfully  annoys  or 
does  damage  to  another  is  a  nuisance.  A 
nuisance  is  either  public  or  private.  A 
public  or  common  nuisance  is  such  as 
affects  or  interferes  with  the  king's  subjects 
in  general ;  a  private  nuisance  is  such  as 
only  affects  or  mterferes  with  an  individual 
in  his  Individual  capacity.  A  private 
nuisance  may  be  remedied  oy  action  (HUl 
V.  Metropolitan  IHampetead]  Smcdlpoz 
Hospital^  4  Q.  B.  Div.  433),  or  in  some  in- 
stances by  abatement;  a  public  nuisanco 
producing  private  damage  by  action,  or 
(making  the  Attorney-General  a  party)  by 
information  in  Chancery  or  by  indictment 
at  Common  Law. 

See  title  Injunction. 

HtTL  TIEL  RECOED.  A  plea  pleaded  in 
that  form  of  trial  which  is  called  trial  by 
the  record.    This  form  of  trial  is  only  used 
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ia  one  particalar  instance,  and  that  is  where 
a  matter  of  record  is  pleaded  in  any  action, 
as  a  fine,  a  judgment,  or  the  like,  and  the 
opposite  party  pleads  "nuZ  tiel  record" 
i.0.,  that  there  is  no  snch  matter  of  record 
existing ;  whereupon  issue  is  joined,  which 
is  called  an  issue  of  ntU  Hel  record,  and 
in  such  cases  the  Court  awards  a  trial  by 
inspection  and  examination  of  the  record 
(Stephen  on  Pleading,  112). 

miLLrnr  07  XASBIAGS.    The  decree 

for  this,  like  the  decree  for  divorce,  is  in  the 

first  instance  a  decree  nuti  only,  to  be  or  not 

afterwards  made  absolute  in  the  usual  way. 

See  title  Ditobcb. 

NTTLLDIC  TSMPUB  ACT:  Bee  title  next 
following. 

HXriLnX  TSXFTT8  OCCTmBIT  BE6I. 

Literally  means,  that  no  time  bars  the 
Crown  of  its  rights  to  property.  But  this 
Common  Law  maxim  has  had  its  operation 
restricted  by  the  Nullum  Tcmpus  Act 
(9  Geo.  8,  c  16),  whereby  sixty  years  are 
made  a  bar  to  the  Crown.  A  like  limit  was 
fixed  by  7  &  8  Yict.  c.  106,  for  the  Prince 
of  Wales  as  Duke  of  Cornwall  regarding 
his  duchy  lands;  and  the  lost-mentioned 
statute  was  amended  by  the  stat.  24  &  25 
Vict  c.  62. 

JXXrS  :  See  title  Mokk. 

HT7K0  FBO  TUKC.  When  a  party  has 
omitted  to  take  some  step  which  he  ought 
to  have  taken,  as  to  file  an  affidavit,  for 
instance,  the  Court  will  sometimes  permit 
him  to  do  it  after  the  proper  time  has 
passed  by  for  that  purpose,  and  will  allow 
it  to  have  the  same  effect  as  if  it  had  been 
regularly  done;  and  this  in  the  case  of 
the  affidavit  is  called  filing  it  nunc  pro 
tunc ;  or  in  the  case  of  entering  up  judg- 
ment, is  called  entering  it  nunc  pro  tunc ; 
•'.c,  doing  it  **now  for  (t.e.,  instead  of) 
then."  By  r.  56,  H.  T.  1853,  all  judgments, 
whether  interlocutory  or  final,  were  to  be 
entered  of  record  of  the  day  of  the  month 
and  year,  whether  in  term  or  vacation, 
when  signed,  and  were  not  to  have  relation 
to  any  other  day;  but  it  was  competent  to 
the  CJourt  or  a  judge  to  order  a  judgment 
to  be  entered  nunc  pro  tune.  Under  that 
rule,  a  judgment  was  frequently  allowed  to 
be  entered  nunc  pro  tune,  where  the  signing 
of  it  had  been  aelayed  by  the  act  of  the 
Court,  and  usually  in  the  case  of  the  death 
of  a  party,  e.g.y  if  a  party  died  after  special 
verdict,  or  after  a  special  case  had  been 
stated  for  the  opinion  of  the  Court,  or  after 
a  motion  in  arrest  of  judgment,  or  for  a  new 
trial,  or  after  a  demurrer  set  down  for  argu- 
ment  and  pending  the  time  taken  for  argu- 
ment, or  wlulst  tlie  Court  was  oonsidenng 
of  it0  judgment ;  but  no  such  indulgence 
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was  given  where  the  neglect  to  enter  up 
judgment  was  attributable  to  the  lacliea  of 
the  plaintiff  or  of  those  representing  him, 
or  by  reason  of  any  proceeding  in  error,  or 
the  lika  The  power  of  the  (>)nrt  to  order 
or  permit  a  thing  to  be  done  nunc  pro  tune, 
whether  filing  an  affidavit  or  entering  a 
judgment  or  order,  seems  to  be  inlierent  in 
the  Court  even  by  the  Common  Law,  with- 
out the  aid  of  any  statute. 

See  title  Judgment,  Entry  of. 

VUHCUPATIYB  WILL.  Was  a  will 
which  depended  merely  upon  oral  evidence, 
having  been  declared  or  dictated  by  the 
testator  previous  to  his  death,  before  a 
sufficient  number  of  witnesses,  and  after- 
wards  reduced  into  writing.  All  wills, 
however,  must  now  be  reduced  into  writing 
at  the  time  they  are  made  (1  Vict  c.  26, 
s.  1).  In  the  interval  between  the  Statute 
of  Frauds  (29  Car.  2,  c.  8)  and  the  New 
Wills  Act  (1  Vict.  0.  26)  nuncupative  wUls 
were  good  for  estates  not  exceeding  £30  in 
all,  where  the  will  was  pronounced  before 
three  witnesses  and  was  reduced  into  writ- 
ing within  six  days  after  it  was  made, 
or  was  proved  within  six  months  of  the 
making ;  but  before  tbe  Statute  of  Frautls 
they  were  valid  without  limit  as  to  estate, 
just  as  they  always  were  in  Roman  Law  if 
made  in  the  presence  of  feeven  witnesses 
(Just.  ii.  10, 14). 

BrUHQirAlC  IKDEBITATTrS.  Literally, 
"never  indebted."  This  is  a  common  de- 
fence to  an  action  of  debt  on  simple  con- 
tract 

H17FSB  OBIIT,  WBH  OF.  A  writ  that 
lay  for  a  co-heir  who  had  been  deforced  by 
his  or  her  co-parcener  of  lands  or  tene- 
ments, of  which  their  grandfather,  father, 
brother,  or  other  common  ancestor  had 
lately  died  seised  in  fee  simple  (F.  N.  B. 
197 ;  Cowel). 

NUFSB  YICECOXITSX.  Literally  tlio 
late  sheriff.  A  writ  of  execution  called  by 
this  name  ifsiies  where  goods  have  been 
taken  by  a  late  (nuper)  sheriff  (vieeeomee) 
on  &fi,/a,,  and  he  has  returned  that  some 
remain  on  his  hands  for  want  of  buyers ; 
and  the  new  sheriff  is  by  this  auxiliary  writ 
directed  to  compel  the  late  sheriff  to  self 
the  goods  at  all  costs  and  hazards. 

NTTFTIAS  HOH  COHCnBITTTS  SEO  OOH- 
SENSUS  FAdT:  ^Siee  title  Conbknbus  nom 

OONOUBITUS. 

HXnElTTrEB,    OVAEBIAKB  FOB.      Aio 

tbe  father  or  mother  until  infants  attain 
the  age  of  fourteen  years ;  and  in  default  of 
father  or  mother,  the  ordinary  in  former 
times  usually  assig^ned  some  discreet  per- 
son to  take  care  of  the  infant's  personal 
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estate,  and  to  provide  for  its  maintenance 
and  education.  But  this  duty  is  now 
discharged  by  the  High  Court,  Chancery 
Division,  which  appoints  a  guardian  for 
that  purpose. 

See  titles  Guardians  ;  Infants. 


O. 

0ATH8.  Have  been  very  generally  in 
use  as  a  security  that  a  witness  will  speak 
the  truth ;  but  in  recent  timefl,  in  the  case 
of  persons  holding  conscientious  views  of 
the  impropriety  of  oaths,  a  solemn  promise 
or  declaration  that  they  will  speak  the 
truth,  and  the  whole  truth,  has  been  sub- 
stituted for  them  (83  &  34  Vict.  c.  49). 
Bince  the  case  of  Omychund  v.  Barker 
(1  Atk.  21)  it  has  been  usual  in  England 
to  swear  each  witness  according  to  the 
forms  of  his  own  religion,  the  English  form 
being  upon  the  Holy  Gospels.  Before  an 
oath  can  be  administered,  it  must  be  shewn 
(if  any  doubt  of  the  fact  shouldexist),  that 
the  witness  is  aware  of  the  sanctity  of  the 
oath,  or  generally  that  Gkxi  will  punish 
falseliood.  Oaths  have,  however,  been  the 
subject  of  considerable  abuse  in  law,  par- 
ticularly the  so-called  Dedtory  OcUh,  which 
in  the  absence  of  other  evidence  to  the 
contrary,  was  permitted  to  settle  the  ques- 
tion in  dispute;  also,  the  so-called  Sup' 
pldory  Oatht  which  was  administered  by 
the  judge,  and  was  allowed  to  have  a 
similar  effect  (Longworth  v.  Jelverton^ 
L.  B.  1  Sc.  App.  218). 

See  title  Dbolabationb,  Statutobt. 

OATHS,  VOLTrnTABT ;  See  title  Yolun- 
TABT  Oaths. 

OBLIOATIOIT.  An  obligation  or  bond 
is  a  deed  whereby  a  person  obliges  himself, 
his  heirs,  executors,  and  administrators,  to 
pay  a  certain  sum  of  money  to  another  at 
an  appointed  day ;  and  he  who  so  obliges 
himself,  or  enters  into  such  a  bond,  is 
termed  the  obligor,  and  the  party  to  whom 
he  so  obliges  or  binds  himself,  is  termed 
the  obligee. 

Such  is  the  use  of  the  term  **  obligation  '* 
in  English  Law;  but  the  word  is  com- 
monly used  In  a  much  more  general  sense 
in  jurisprudence  as  denoting  any  liability 
incurrea  by  one  person  to  another  in  virtue 
either  of  an  agreement  of  the  parties  or 
their  disagreement;  and  an  obligation  is 
said  to  arise  either  ex  eorUractu  or  quoH  so, 
or  ex  delido  or  quaei  so. 

Again,  obli^tions  are  of  many  varie- 
ties,— ^being  either  first  perfect  (f.e.,  ac- 
tionable, eivUee)  according  to  the  laws  of 
the  paiticalar  oountiy»  or  secondly,  imper- 


0BLIOATI0V-<^etnifec2. 

feet  {i.e.j  naiuraJeSf  or  moral)  according  to 
the  same  laws.  And  as  a  general  rule, 
all  systems  of  law  (other  than  the  English 
Law)  allow  to  such  latter  varieties  of  obli- 
gation a  partial  legal  efficacy,  e.g^  making 
them  good  by  way  of  defence  to  an  action 
at  any  rate.  For  the  effecte  which  the 
Roman  Law  allowed  them,  see  Brown's 
Savigny,  title  NaturaUe  (Migatio. 

See    titles    Comtbaoius  ;     Dsuoio, 
AonoNS 


OBLIOATIOir  80LIDAIBS.  This,  in 
French  Law,  denotes  joint  and  several 
liability  in  English  Law,  but  is  applied 
also  to  the  joint  and  several  righto  of  the 
creditors  parties  to  the  obligation. 

See  titles  JomT   Liabilitt;  Joint 

OWMXBSHIP. 

OBSGSHX  FBIHTtl,  fto. :  See  title  Public 
Morals. 

0B8TBUCTI0K.  Is  the  word  properly 
descriptive  of  an  injury  to  any  one's  incor- 
poreal hereditament,  e.g^  his  right  to  an 
easement,  or  profit  a  prendre ;  an  alterna- 
tive word  being  disturhance.  On  the  other 
hand,  infringement  is  the  word  properly 
descriptive  of  an  injury  to  any  one  s  patent 
rights  or  to  his  copyright  But  iAni/ruetum 
is  also  a  very  general  word  in  law,  being 
applicable  also  to  every  hindrance  of  a 
man  in  the  discharge  of  his  duty  (whether 
official,  public,  or  private). 

0GCUFAH07  is  defined  to  be  the 
'*  takioff  possession  of  those  things  which 
before  belonged  to  nobody ;"  hence  the 
title  which  a  person  so  acquires  in  things 
is  called  title  by  occupancy.  Occupancy 
Tas  the  word  is  used  in  English  Law)  is 
nequently  divided  into  general  and  special 
occupancy.  General  occupancy  occurred 
where  a  person  was  tenant  pwr  atUre  vie, 
and  died  during  the  life  of  the  ceetuique 
vie,  in  which  case  the  person  who  first 
entered  on  the  land  after  his  death  might 
lawfully  reteiu  possession  thereof,  as  long 
as  the  cestui  que  vie  lived  by  right  of  occu- 
pancy, because  it  belonged  to  nobody. 
Special  occupancy  occurred  where  an 
estete  was  limited  to  a  man  and  his  heirs, 
or  the  heirs  of  his  body,  during  the  life  of 
another  person,  by  which  the  heir  or  heirs 
of  the  b(>dy  of  such  grantee  might  enter  on 
the  death  of  the  ancestor,  and  hold  posses- 
sion as  special  occupant,  having  an  exclu- 
sive right,  by  the  terms  of  the  original  con- 
tract, to  occupy  the  lands  during  the  residue 
of  the  estete  granted.  General  occupancy, 
in  the  sense  before  described,  was  abolished 
by  the  Statute  of  Frauds,  and  the  remnant 
of  the  estete  was  made  distributeble  among 
the  creditors  (if  any),  and  the  surplus 
remaining  over  was  (aner  14  (3eo.  2,  a  20) 
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OOOUPAVOT — continued, 
to  be  diBtributed  among  the  next  of  kin  of 
the  deceased  grantee.  The  whole  law  is 
now  regolated  by  the  1  Yict.  c.  26,  which 
re-enaots  the  proTisions  of  both  the  two 
pieviouB  statntoB  as  regards  occnpancv; 
and  under  the  statnte  6  Anne,  a  18,  the 
tenant  ooonpying  pwr  auire  vie  may  be 
ordered  at  the  instance  of  the  remainder- 
man or  reversioner  to  produce  the  body  of 
the  eestui  que  vie. 

Bee  title  Estatb  fub  autrb  ins. 

Oecupaneyj  in  a  larger  sense,  has  placed 
a  great  peat  in  international  law  and  in 
jorispm^noe.  In  international  law,  it  is 
regarded  as  the  title  to  the  owuerahip  of 
newly-discovered  countries,  and  also  (nnder 
the  particnlar  name  of  hostile  capture)  as 
the  title  to  the  ownership  of  newly-con- 
quered oomitries.  In  jurisprudence,  it  is 
put  forward,  at  least  very  oonmiouly,  as 
the  foundation  and  origin  of  all  property, 
whether  in  lands  or  in  goods ;  but  an  ob- 
jection is  taken  to  it  as  such  in  Halne's 
Ancient  Law,  upon  the  ground  that  occu- 
pancy, in  order  to  be  a  foundation  of  pro- 
perty, is  an  advised  taking  possession  of  a 
thing,  and  the  notion  of  advisedness  is  too 
abstract  for  an  early  age.  Probably,  this 
objection  refutes  itself;  and,  after  all,  to 
quote  the  words  of  Savigny,  property  has 
had  its  origin  in  "adverse  possession 
ripened  by  prescription.*' 

OOOUFAVT :  See  title  Oooufanot. 
OOCVPATIO :  See  title  Ocoupamot. 
OOOUPATIOH,  USB  AVB  :  See  title  Uss 

AND  OOOUPATION. 

OOOUFIXR  OB  OWHEB.     For  certam 

Surposes,  the  occupier  of  lands  is  -to  be 
eemed  the  owner  thereof  e^.,  in  the  case 
of  lands  taken  under  the  Lands  Glauses 
Consolidation  Act,  1845,  where  any  ques- 
tion of  title  arises  after  payment  or  deposit 
of  the  purchase-money  (s.  79 ;  Be  Evans, 
42  L.  J.  Ch.  357).  And  in  general  the 
incidence  of  all  rates  is  by  the  express 
provision  of  the  Rating  Acts  (e.g.,  43  Eliz. 
o.  2,  s.  1),  upon  the  occupier,  with  or 
without  a  remedy  over  for  the  whole  or 
some  portion  thereof  against  the  owner ; 
but  this  remedy  over  is  in  general  con- 
tracted away,  excepting  as  regards  income 
or  property  tax. 

ODIO  ST  ATtA,  WBIT  OV.  An  old  writ 
which  was  directed  to  the  sheriff  to  inquire 
whether  a  man  committed  to  prison  on 
suspicion  of  murder  was  committed  on  just 
cause  of  suspicion,  or  only  out  of  malice. 
And  if  upon  an  inquisition  it  were  found 
that  he  was  committed  of  malice,  then 
another  writ  was  directed  to  the  sheriff  to 
bail  him  (Lee  Termes  de  la  Ley), 


OIFBVCX.  Offences  are  either  capital 
or  not  capital ;  capital  offences  are  such  as 
draw  down  the  punishment  of  death  on  the 
offender,  such  as  high  treason,  felony,  &c. 
Offences  not  capital  are  those  of  a  less 
grave  character,  and  which  are  generally 
termed  misdemeanors. 

OVFSB.  An  offer  is  usually  the  first 
step  tovrards  an  agreement  or  contract; 
and  when  such  offer  is  accepted,  the  agree- 
ment or  contract  as  such  is  complete.  Any 
variation  between  the  terms  of  the  accept- 
ance and  of  the  offer  is  however  fiital  to  the 
acceptance,  creating  a  want  of  that  aeaeneue 
ad  idem  which  is  one  of  the  essential  re- 
quisites to  every  contract  An  offer  may 
always  be  withdrawn  before  acceptance 
(Dickinson  v.  Dodds,  2  Ch.  Div.  463);  and 
occasionally  a  time  is  fixed  within  which 
the  offer  is  to  be  accepted,  if  at  all ;  and  in 
all  cases  the  acceptance  must  be  made 
within  a  reasonable  time.  When  an  offer 
is  made  by  letter  it  continues  open  until 
the  arrival  of  the  letter ;  and  when  in  such 
a  case,  the  acceptance  is  by  letter,  tiie  con- 
tract is  complete  on  the  posting  of  the 
letter  of  acceptance  (^Adams  v.  LindseU, 
1  B.  ft  Aid.  681) ;  and  it  does  not  matter 
whether  the  letter  of  acceptance  (being 
sufficiently  addressed)  arrives  late  or  does 
not  arrive  at  all  (Dunlop  v.  Higgins,  1  H. 
L.  C.  381).  An  offer  may  be  withdrawn 
within  the  time  allowed  for  its  acceptance, 
provided  it  is  withdrawn  before  acceptance 
{Cooke  V.  Oxleyy  3  T.  R.  653).  An  offer  is 
revoked  by  the  death  of  the  person  making 
it ;  and  an  offer  being  once  refused  cannot 
afterwards  be  accepted,  but  a  renewed 
offer  may  be  made  (Honeyman  v.  Marryat, 
21  Beav.  14).  An  offer  as  such  cannot, 
semltie,  be  assigned;  but  the  offer  when 
accepted  (t.d.,  the  contract  or  agreement 
completed  by  such  acceptance)  may  be 


See  title  Coittbaots. 

OFVICOB.  An  office  is  defined  to  be  the 
right  to  exercise  a  public  or  private  em- 
ployment, and  to  take  the  fees  and  emolu- 
ments belonging  thereto;  and  it  is  fre- 
quently considered  in  law  a  species  of 
incorporeal  hereditament. 

OmOE  COPIES.  Are  copies  of  affida- 
vits, Ae^  made  in  the  public  office  having 
the  custody  thereof,  and  stamped  with  the 
seal  of  such  office.    Such  copies  are  by  the 

Sractice  of  the  Courts  receivable  in  evi- 
ence;  and  in  certain  cases,  they  are  by 
statute  made  as  good  evidence  as  the  ori- 
ginal documents,  e  g.,  office  copy  of  bargain 
and  sale  enrolled,  by  statute  10  Anne, 
0. 18,  s.  3. 

See  title  Obiqinal  Eyidenob. 

OmOE  FOmiD :  See  title  Ikquisitioh 
OF  OwncML 
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OFFICE,  INQUEST  OF.  An  inquiBition 
or  inquest  of  office  is  an  inquiry  made  by 
tbe  king's  officer,  his  siierifE^  coroner,  or 
eaeheator,  by  virtue  of  his  office  (virtute 
officii),  or  by  a  writ  sent  to  him  for  that 
purpose,  or  by  commissioners  specially  ap- 
pointed, concerning  any  matter  that  en- 
titles the  king  to  the  possession  of  lands 
or  tenements,  goods,  or  chattels,  &o.  This 
inquiry  is  made  by  a  jury  formed  of  an  in- 
definite number  of  persons. 

See  titles  Inquest;    Inquisition   of 
Offiob. 

OFFICERS  OF  JUSTICE.  Is  a  general 
name  applicable  to  all  degrees  of  persons 
concerned  in  the  administration  of  tne  law, 
but  it  is  commonly  confined  to  the  lower 
degrees  of  such  persons,  and  almost  ex- 
clusively to  those  who  execute  the  pro- 
cessf'S  of  the  Courts,  e.g.,  writs  of  ^  /a.,  of 
attachment,  of  sequestration,  and  the  like. 

OFFICIAL  PBIKCIFAL.  This  was  the 
name  given  to  a  judicial  officer  of  high 
ecclesiastical  authority  in  the  province  of 
Canterbury,  and  who  was  appointed  by  and 
under  the  authority  of  the  archbishop.  He 
had  extraordinary  jurisdiction  in  almost 
all  ecclesiastical  causes,  and  all  appeals 
from  bishops  and  their  surrogates  were 
directed  to  nim.  His  ordinary  jurisdiction 
extendcKi  throughout  the  whole  province  of 
Canterbury ;  but  his  citation,  except  upon 
appeal,  or  by  letters  of  request,  was  con- 
fined to  his  own  diocese.  This  office  was 
at  one  time  separate  from  that  of  the  Dean 
of  the  Arches*  Court  of  Canterbury ;  but  as 
the  two  Courts  met  at  the  same  place 
(formerly  Bow  Church,  de  Arcubus),  and 
tbe  Dean  of  the  Arches  frequently  per- 
formed the  duties  of  the  official  principal, 
in  the  course  of  time  they  became,  ana 
ever  afterwards  remained,  completely  united 
and  identified.  The  Court  of  the  Official 
Principal  was  therefore  called  the  Arches 
Court  of  Canterbury,  and  was  of  very 
ancient  origin,  having  subsisted  before  the 
time  of  Henry  II.  It  was  held  in  the  hall 
belonging  to  the  College  of  Civilians,  or 
Doctors  of  the  Civil  Law,  at  Doctors' 
Commons.  The  duties  of  the  Official  Prin- 
cipal or  Dean  of  Arches  were  latterly  dis- 
charged until  recently  by  the  Judge  of  the 
Court  for  Ecclesiastical  Causes,  an  office 
which  was  combined  with  that  of  the  Judge 
of  the  High  Court  of  Admiralty;  but 
under  the  Public  Worship  Regulation  Act, 
1874  (37  &  38  Vict.  c.  85),  a  special  Judge 
has  been  appointed  for  this  portion  of  the 
ecclesiastioai  jurisdiction. 

/S^  titles  Archbishop  ;  Abchbs,  Coubt 
of;  Coubts,  Ecclboiastioal. 

OFFICIAL   REFEREE :    See  tiUe  Bb- 

FBliEEB. 


OFFICIO,  OATH  EX.  An  oath  formerly 
administered  to  peiwns  by  which  they 
were  compelled  to  confess,  accuse,  or  purge 
themselves  of  certain  criminal  or  qitasi- 
criminal  («'.«.,  heretical)  charges.  This 
oath  was  made  use  of  in  the  Spiritual 
Courts  even  in  matters  of  civil  right.  It 
was  abolished  with  the  High  Commission 
Court  by  stat  16  Car.  1.  c.  11. 
See  title  High  Commission. 

OLD  STYLE  :  See  title  Yeab. 

OLEROK,  LAWS  OF.  The  laws  reputed 
to  have  been  made  by  Richard  I.,  when  at 
Oleron,  relating  to  maritime  affairs  {Lee 
Termee  de  la  Ley :  Co.  Litt.  260). 

OMNE  XAJU8  COHTINET  IE  8E 
XDrUS.  ^  The  greater  includes  the  less," 
a  maxim  of  law  as  of  ordinary  life,  and  the 
application  of  which  only  very  exceptional 
circumstances  can  excluae. 

OKEIA    FRjrsnmrETUR    cohtra 

BPOLIATOREM.  A  maxim  available  in 
the  estimate  of  damages,  and  also  in 
judging  of  the  evidence  adduceable  in  sup- 
port of  or  in  opposition  to  a  demand.  The 
effect  of  the  maxim  is  to  assess  the 
damages  at  the  highest,  and  to  read  the 
evidence  (or  want  thereof)  most  strongly 
against  the  destroyer  {apoliator), 

OMHIA  PRJSSinnrNTUR  RITE  ESSE 
ACTA.  Literally,  all  acts  are  presumed  to 
have  been  rightly  observed ;  meaning  by 
acts  the  preliminarieB  to  a  fuller  act  wnich 
is  proved  to  have  been  legally  completed. 
The  presumption  applies  in  favour  of 
titles  to  properties  and  to  all  other  written 
documents. 

OXHIS  RATIHABmO  RETROTRAHI- 

TUR.  Literally,  every  ratification  of  an 
act  relates  back,  and  thereupon  becomes 
equivalent  to  a  previous  request  to  do  the 
act  (fit  mandato  priori  mquiparcUur), 

See  titles  Contbaots  ;  Katifioation. 

OECE  A  MORTGA0E  ALWAYS  A 
XORTGAOB.  This  phrase  means  that  an 
indenture  which  is  intended  in  the  first 
instance  to  operate  as  a  deed  of  mortgage 
only,  and  not  as  a  purchase  deed,  cannot 
by  any  clause  or  agreement  therein  be 
made  to  operate  as  a  purchase  or  otherwise 
than  as  a  mortgage  upon  any  specified 
event 

See  title  Modus  bt  Convimtio  Vin- 

CUNT  LbOBM. 

ONUS  PROBAHDL  This  means  the 
Burden  of  Proof,  It  is  a  general  rule  that 
he  who  asserts  a  fact  is  bound  to  prove  it  ( 
and  it  is  not  ordinarily  required  of  any  one 
to  prove  a  negative,  ei  qui  dioU  nun  qui 
negat  ineurnbit  probcUio.  But  what  is  at 
first  sight  a  negative  may  be  in  reality  an 
affirmative  assertion,  and  in  respect  of  it 
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OHirS  PBOBA]n>I--conh'fitfe(i 

the  onus  prahandi  would  rest  on  the  person 
asserting  it  {Willianu  ▼.  E.  I.  Co.^  3  East, 
193),  unless  the  matter  was  peculiarly 
within  the  knowledge  of  the  otner  party, 
e.(/.,  killing  game  without  being  duly 
qualified  {SpiereB  v.  Father,  1  T.  B.  144), 
or  selling  beer  without  a  licence  (JEL  v. 
Harrison,  Paley,  Conv.  45,  n.). 

The  onus  probandi  may  be  shifted  by 
some  presumption  of  law,  e,g.<,  by  the  pre- 
sumption of  innocence  (WiUiams  v.  E.  I. 
Co.,  supra);  or  of  legitimacy  {Banbt^ry 
Peerage  Case,  2  Selw.  N.  P.  709);  or  of 
value  in  the  case  of  an  acceptance  to  a 
bill  {MiUs  V.  Baiher,  1  M.  &  W.  425) ;  or 
of  sanity  {Sutton  ▼.  Sadler^  26  L.  J.  (CP.) 
284);  however,  in  numerous  cases  of  a 
criminal  nature,  the  L^slature  has  ex- 
pressly enacted  that  the  burden  of  proving 
authority,  consent,  lawful  excuse,  and  the 
like,  shall  lie  on  the  defendant,  e.g,,  in  the 
ease  of  a  person  being  found^  by  night  with 
implements  of  housebreaking  (24  ft  25 
Vict,  o.  96,  8.  58). 

A  test  frequently,  but  not  always,  avail- 
able for  determining  upon  whom  the 
burden  of  proof  rests,  is,— to  ask  which 
party  would  succeed  if  no  evidence  were 
given  on  either  side,  and  Uien  the  (mus 
probandi  will  rest  upon  the  other  party 
{Mills  V.  Barber,  1  M.  &  W.  427).  For 
example,  in  an  action  for  not  executing  a 
contract  in  a  workmanlike  manner,  the 
onus  rests  on  the  plaintiff  (Amos  v.  Hughes, 
1  M.  &  Rob.  461).  Wherefore,  usually, 
the  party  on  whom  the  onus  probandi  lies, 
as  developed  on  the  pleadings,  must  begin ; 
and  the  right  to  begin  is  conversely  a  test 
of  the  party  on  whom  the  onus  probandi 
rests;  but  there  are  exceptions  to  this 
general  rule  (Jlferc«r  v.  Wholly  5  Q.B.  447). 

OPEHIHO  A  OOmnSSIOH.  Entering 
npon  the  duties  under  a  commission,  or 
0(Humencing  to  act  under  a  commission,  is 
so  termed.  Thus  the  judges  of  assize  and 
nisi  prius  derive  their  authority  to  act 
under  or  by  virtue  of  commissions  directed 
to  them  for  that  purpose ;  aud,  when  they 
commence  acting  under  the  powers  so  com- 
mitted to  them,  they  are  said  to  open  the 
coiomissions,  and  the  day  on  which  they 
so  commence  their  proceedings  is  thence 
termed  the  commission  day  of  the  assizes. 

OFSHIVG  PLBADnreS.  In  trials,  it 
is  the  practice  for  the  plaintiff's  counsel  to 
state  briefly  the  substance  and  effect  of 
the  pleadings  in  the  cause,  in  order  that 
the  jury  may  know  what  are  the  issues 
about  to  be  tried,  and  this  is  termed 
"opening  the  pleadings." 

OPEVIHO  A  BULE.  The  act  of  re- 
storing or  recalling  a  rule,  which  has  been 


OPJUUIO  A  BXTLS— eofUmtied. 
made  absolute,  to  its  conditional  state,  as  a 
rule  nisi,  so  as  to  re-admit  of  i:ause  being 
shewn  against  the  rule.  Thus,  when  a 
rule  to  shew  cause  has  been  made  absolute 
under  a  mistaken  impression  that  no 
counsel  had  been  instructed  to  shew  cause 
against  it,  it  is  usual  for  the  party  at 
whose  instance  the  rule  was  obtained  to 
consent  to  have  the  rule  opened,  by  which 
all  the  proceedings  subsequent  to  the  day 
when  cause  ought  to  have  been  shewn 
against  it  are  in  effect  nullified,  and  the 
rule  is  then  argued  in  the  ordimuy  way. 

OPSBATITS  WOBBS.  In  a  deed  or 
other  instrument,  are  those  words  which 
express  (and  purport  to  give)  the  effect, 
t,e.,  operation,  of  the  deed  or  instrument, 
e,g.,  doth  hereby  grant  and  convey.  The 
operative  words  are  distinguished  from 
the  recitals,  premises,  covenants,  condi- 
tions, and  such  like. 

OPIiriOir  EYIBBKCE :  See  titie  £x- 
PEBT8,  Evidence  of. 

0PTIKV8  LEOUX  IHTEBFBB8  OOH- 
SVETUDO.  Literally,  custom  is  the  best 
interpreter  of  laws,  wherefore  a  uniform 
and  invariable  interpretation  of  any  par- 
ticular statute,  extending  over  centuries, 
is  not  to  be  destroyed  or  impugned  upon 
any  grounds  of  argument  whatsoever,  not- 
withstanding the  interpretation  does  not 
commend  itself  as  the  right  one  {Morgan 
V.  Craioshay,  L.  R.  5  H.  L.  0.  304). 

See  title  Contempobanea  ExpoeiTio, 
&o. 

OPTIOir.  The  archbishop  has  a  cus- 
tomary prerogative  when  a  bishop  is  con- 
secrated by  him,  to  name  a  clerk  or  chap- 
lain of  his  own  to  bo  provided  for  by  the 
bishop,  in  lieu  of  which  it  is  now  usual 
for  the  bishop  to  make  over  by  deed  to  tho 
archbishop,  his  executors,  and  assigns, 
the  next  presentation  of  such  dignity  or 
benefice  in  the  bishop's  disposal  within 
that  see,  as  the  archbishop  himself  shall 
choose,  which  is,  therefore,  called  his  option 
(Cowel). 

OPTION  TO  PUBCHAflE.  A  lease  of 
lands  or  houses  not  unfrequently  creates 
in  the  lessee  a  right  (to  be  exercised  at  his 
option)  to  purchase  the  promises  in  lease 
at  any  time  during  the  currency  of  the 
lease  at  the  price  therein  specified  upon 
giving  to  the  lessor  the  notice  in  that 
behalf  therein  specified.  Such  an  option 
passes  upon  the  due  notice  being  given 
into  a  complete  contract  of  purchase,  and 
may  be  specifically  enforced  {Crawford  v. 
Toogood,  13  Oh.  D.  153).         ^        ^ 

OPnOHIB  lEOATUM .    See  title  Leoa- 

TUM  OPTIONIS. 

OBATOB.    The  plaintiff  in  a  cause  or 
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matter  in  Chancery,  when  addreesing  or 
petitioning  the  Court,  used  to  atyle  himself 
*'  orator,"  and  when  a  female,  "  oratrix." 
But  the  phrsae  has  long  gone  into  disnse, 
and  the  customaiy  phraaes  are  now  plain- 
tiff and  petitioner. 

OSCnrrrS  LUZBTUB.  a  freedman, 
who  obtained  his  liberty  by  the  direct 
operation  of  the  will  or  testament  of  his 
deceased  master,  was  so  called, — being  the 
freedman  of  the  deceased  (orointM),  not  of 
the  Hssrea, 

OSDSAL.  The  most  ancient  species 
of  trial  was  that  by  ordeal,  which  was 
distinguished  by  the  appellation  of  judi- 
cium Dei,  and  sometimes  by  thatof  vu^m 
purgatio,  to  distinguish  it  from  the  canon- 
ical purgation,  which  was  by  the  oath  of 
the  [Mirty.  It  was  of  two  kinds :  fire  ordeal 
and  water  ordeal ;  the  former  being  con- 
fined to  persons  of  rank,  the  latter  being 
open  to  Uie  common  people.  Fire  ordeal 
was  performed  either  oy  taking  up  in  the 
hand  a  piece  of  red-hot  iron  of  one,  two,  or 
three  poimds*  weight,  or  else  by  walking 
barefoot  and  blindfold  over  nine  red-hot 
plough-shares  laid  lengthwise,  at  unequal 
distuices,  and  if  the  party  escaped  unhurt 
he  was  adjudged  innocent,  if  otlierwise,  he 
was  condemned  as  guilty.  Water  ordetU 
was  performed  either  by  plunp;ing  the  bare 
arm  up  to  the  elbow  in  boilmg  water,  or 
by  casting  the  suspected  person  into  a 
river  or  pond  of  cola  water ;  and  if  in  the 
former  instance  his  arm  was  unbumt,  or  if 
in  the  latter  instance  he  floated  without 
any  effort  to  swim,  it  was  deemed  eyidence 
of  his  innocence ;  if  otherwise,  of  his 
guilt  The  ordeal  was  abolished  in  the 
reign  of  Henry  m.,  when  the  more  ra- 
tional process  en  trying  the  guilt  or  inno- 
cence of  an  accused  person  l>y  means  of 
evidence  laid  before  the  jury  was  substi- 
tuted for  it. 

See  title  Jubt,  Tbial  bt,  Hibtobt  of. 

OBDZB.  As  opposed  to  judgment  or 
decree,  denotes  usually  something  of  an 
interlocutory  character,  upon  which  only 
certain  limited  modes  of  execution  may 
issue,  0.^.,  attachment,  for  disobedience  to 
the  order.  But  many  judgments  and  de- 
crees (especially  in  the  Chancery  Division 
of  the  High  Court)  contain  also  orders,  as 
well  as  declarations,  as  portions  thereof. 
See  tiUe  Imtbblooutobt. 

OBDES  Of  DI8GEABGB.  Under  the 
Bankruptey  Act,  1869,  a  bankrupt  who 
pays  up  10«.  in  the  pound  is  entitled  to 
be  discnarged  from  his  bankruptoy ;  and 
the  Court  makes  an  order  of  discharge  in 
that  case.  The  Court  makes  the  like  order 
where,  in  the  caae  of  a  bankrupt  paying 


OBDBB  or  DIBOHABeX-HMiilfiiwecr.    * 

less  than  lOt.  in  the  pound,  his  orediton 
I  pass  a 'special  resolution  to  give  him  his 
I  discharge  upon  the  ground  of  special  cir- 
cumstances. An  undischarged  bankrupt 
enjoys  a  respite  of  three  years  after  the 
close  of  his  bankruptey,  but  may  afterwards 
have  execution  issued  against  him  for  the 
unpaid  proportion  of  his  debts, 

OBDZB  AHS  DUPOSITIOB.  Where 
goods  aro  left  in  the  order  and  disposition 
of  a  trader,  that  is  to  say,  within  his  poa- 
session  or  power  to  deal  with  them,  and 
they  are  so  left  by  the  consent  of  the  true 
owner,  and  the  trader  becomes  bankrupt 
while  having  such  goods  in  his  order  and 
disposition,  the  goods  vest  in  the  trustee  in 
bankruptcy  of  the  trader,  as  a  sort  of 
penalU  upon  the  true  owner,  and  become 
available  for  payment  of  the  debts  of  the 
trader  in  the  bankruptey. 

See  tiUe  Rbputed  Owvbb. 

0BDSB8  OV  THB  DAT.  Any  member 
of  the  House  of  Commons  who  wishes  to 
propose  anjr  (juestion,  or  to  ''move  the 
House,"  as  it  is  termed,  must,  in  order  to 
give  the  House  due  notice  of  his  intention, 
state  the  form  or  nature  of  his  motion  on 
a  previoua  day,  and  have  it  entered  in  a 
book  entitled  the  order  book;  and  the 
motions  so  entered,  the  House  arranges, 
shall  be  considered  on  particular  days,  and 
such  motions  or  matters,  when  the  day 
arrives  for  their  being  considered,  aro  then 
termed  the  ''orden  of  the  day"  (Hay  on 
Pari.). 

0BDBB8  ABD  BITLBB.  When  anv 
statute  of  very  wide  operation  is  enacted, 
it  has  become  usual  in  modem  times  to 
enact  also  various  more  or  less  elaborate 
orders  and  rules  for  working  out  its  pro- 
visions, 6.g.,  the  Judicature  Acts,  1873-75, 
the  Bankruptey  Act,  1869. 


OBDOTAHCB  t>Y 


Sir 


Edward  Coke  savs  that  an  Ordinance  of 
Parliament  is  to  be  distinguished  from  an 
Act.  of  Parliament,  inasmuch  as  the  latter 
can  be  only  made  by  the  king  and  a  three- 
fold consent  of  the  Btate^  whereas  the 
former  may  be  ordained  by  one  or  two  of 
them.  At  the  time  that  the  right  of  the 
Commons  to  participate  in  legiEuiation  was 
yet  only  in  growth  a  distinction  was  taken, 
for  the  first  time,  in  the  reign  of  Ed- 
ward in.  between  ordinances  and  stotutcs, 
the  former  being  experimentel  Acts  passed 
for  a  time  only,  aha,  as  it  were,  on  trial, 
and  which  might  afterwards  be,  and  often 
were,  converted  into  stetntes,  fa.,  perma- 
nent Acts,  or  else  might  be  continued  for 
a  time,  or  discharged  altogether.  The 
**  Ordinances  of  the  Stoplo.**  passed  by 
Edward  UI.  in  council  in  1354,  prohibiting 
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nnder  penalty  of  death  the  export  of 
English  wool  from  England,  are  an  ex- 
ample, and  were  confirmed  in  the  then  next 
seaaion  of  Parliament 

OBDIVAirOBS  OF  TES  8TAPU :  See 

title  Obdinancb  of  Pabliaiieiit. 

OBBIHABY.  In  the  Givil  Law  sign!- 
fles  any  judge  who  has  authority  to  take 
cognizance  of  causes  in  hia  own  right,  and 
not  by  deputation.  But  in  the  Common 
Law  it  signifies  the  bishop  of  a  diocese, 
though  more  frequently  a  commissary  or 
official  of  the  bishop  or  other  ecclesiastical 
jud||e  who  has  juoioial  authority  within 
his  jurisdiction. 

OBDIHABY  OF  HXWOATS.  A  divine 
who  is  appointed  to  attend  the  condemned 
criminals  in  that  prison  to  prepare  them 
for  death,  &c. 

OBDIHATIOV.  Is  the  admission  of 
qualified  persons  to  the  office  of  clergymen 
(whether  bishop,  priest,  or  deacon)  t.6.,  to 
holy  orders.  The  power  of  ordination  lies 
in  the  bishop;  and  the  ordination  takes 
place  according  to  the  form  prescribed  in 
the  Book  of  Common  Prayer.  By  stats. 
13  Eliz.  c.  12,  and  44  Geo.  3,  c.  43,  the  age 
of  twenty-three  years  is  fixed  for  deacons, 
and  the  age  of  twentr-four  years  for  priests ; 
and  the  ordainee  declares  in  accordance 
with  the  Stat.  28  A  29  Vict.  c.  122,  his 
assent  to  the  Thirty-Nine  Articles,  &c. 
And  usually  the  ordiidnee  has  or  is  in  the 
immediate  prospect  of  having  a  title,  i.0., 
the  presentation  to  some  living. 

OBIOniAL  BVIDEHCX.     Is  a  phrase 
used  in  contrast  to  the  phrase  derivative 
evidence,  and  denotes  evidence  that  has 
an  independent  probative  fnrce  of  its  own, 
and  which  is  unaffected  with  any  of  the  in- 
firmities attaching  to  derivative  evidence. 
See  titles  Dooumxntb,  Vboow  or;  Evi- 
dsnoe;   Hbabsat;  Pbucabt  Evz- 
vsscE ;  Secx>ndabt  Evideitob. 

OBIOIKAL  orSUBHTlTUTlOHAL  GIFT : 

See  title  Substittttiohal  ob  Obioinal. 

OBIGIHAL  WBIT.  An  original  vrrit 
was  the  process  formerly  in  use  for  the 
commencement  of  personal  actions.  It 
was  a  mandatory  letter  from  the  king, 
issuing  out  of  Ohanoery,  sealed  with  the 
great  seal,  and  directed  to  the  sheriff  of 
the  county  wherein  the  injury  was  com- 
mitted, or  was  supposed  to  have  been  com- 
mitted, reqtiiring  him  to  command  the 
wrongdoer  or  accused  party  either  to  do 
justice  to  the  plaintiff,  or  else  to  appear  in 
Court  and  answer  the  accusation  against 
him.    This  writ  is  now  disused,  the  writ 


OBIOIVAL  WXa-'WiUinued. 

of  summons  being  the  process  prescribed 
by  tlie  Uniformibr  of  Process  Act  for  com- 
mencing personal  actions;  and  under  the 
Judicature  Act,  1873,  all  suits,  even  in  the 
Court  of  Chancery,  are  commenced  by  such 
writs  of  summons. 

See  titles  Wbit  ;  Summons,  Wbit  of. 

OBPHAVA0B  PABT.  That  portion  of 
an  intestate's  effects  which  his  children 
were  entitled  to  by  the  custom  of  London. 
This  custom  appears  to  have  been  a  rem- 
nant of  what  was  once  a  general  law  all 
over  England,  namely,  that  a  father  should 
not  by  his  will  bequeath  tiie  entirety  of  his 
personal  estate  away  from  his  fieimily,  but 
should  leave  them  a  third  part  at  least, 
called  the  children's  part,  corresponding 
to  the  "  bairns*  part "  or  legitim  of  Scotch 
Law,  and  also  (although  not  in  amount)  to 
the  legitima  quarta  of  Roman  Law  (Just, 
ii.  18)u  This  custom  of  London  was  abo- 
lished by  the  stat  19  &  20  Vict  a  94. 
See  title  Customs  of  Londoit. 

OUSTED.  To  be  removed  or  put  out; 
thus,  ouster  of  the  freehold  signinee  being 
put  out  of  poBsesBion  of  the  freehold ;  ousted 
of  an  estate  for  years,  signifies  being  turned 
out  from  the  occupation  of  the  land  during 
the  oonUnuanoe  of  the  term. 
See^Xiile  Ousteb. 

OITSTBB.  Called  also  dispossession,  is 
the  general  name  for  all  wrongs  to  cor- 
poreal real  property,  depriving  the  rightful 
owner  of  the  posseasion  or  enjoyment 
thereof.  Its  five  principal  varieties  are 
the  following : — 

(1.)  Abatomeni, — ^which  consists  in  the 
entry  by  a  stranger  upon  the  death  of  the 
tenant  in  fee  simple,  in  ezdusioQ  of 
the  heir  or  devisee  of  such  tenant 

(2.)  Intrusion, — which  consists  in  the 
entry  by  a  stranger  upon  the  death  of  the 
tenant  for  a  particular  freehold  estate,  in 
exclusion  of  the  remainderman  or  re- 
versioner. 

(3.)  Deforcement,  —  which  consists  in 
the  reftisal  of  a  particular  tenant  (e.gf.,  a 
leasee  for  years)  to  deliver  up  the  poases- 
sion  upon  the  determination  of  his  par* 
tioular  interest  to  the  person  entitlea  to 
the  remainder  or  reversion  upon  such  de- 
termination. 

(4.)  Discontinaanoe, — ^which  consists  in 
the  wrongful  holding  over  of  the  grantee 
or  feoffee  of  a  tenant  in  tail,  in  exclusion 
of  the  heir  in  tail,  under  the  terms  of  his 
deed  of  grant  or  of  feoffment,  where  that 
deed  expresses  to  convey  to  him  the  fee 
simple  and  the  same  has  not  been  duly 
enrolled  so  as  to  bar  the  estate  taU. 

(5.)  Disseisin, — which  consists  in  the 
wrongful    deprivation   of   an   owner   in 
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nil   del 


ion  of  bis  lands,  i,e.^  in  the  wrong- 


deprivation   of  such    person    of  his 
aotaal  seisin  and  possession. 

For  the  like  torts  in  the  case  of  incor- 
poreal real  property,  there  are  also  various 
technioa]  names,  such  as  DUturbance^ 
Ohttruetiony  SuUraeiion,  and  the  like. 

0U8ISB  LS  XAIV.  When  the  heir 
male  arrived  at  the  ago  of  twenty- one,  or 
the  heir  female  at  Uie  age  of  sixteen,  they 
might  sue  out  their  livery  of  otuier  le  main ; 
that  is,  the  delivery  of  their  lands  out  of 
their  guardians'  hands. 

See  titles  Livebt  ;  Wardship. 

OUT  OF  COITBT.  He  who  has  no  legal 
status  in  Court  is  said  to  be  **out  of 
Court,"  t.e.,  he  is  not  before  the  Court. 
Thus,  when  the  plaintiff  in  an  action,  by 
some  act  of  omission  or  commission,  shews 
that  he  is  unable  to  maintain  his  action,  he 
is  frequently  said  to  put  himself  **out  of 
Court."  Sometimes  a  person  who  is  out  of 
Court  is  said  to  have  no  locus  standi. 
See  title  Loous  Standi. 

OUTER  BAB.  Barristers  at  law  are 
divided  into  two  classes,  viz.,  aueen's  coun- 
sel, who  are  admitted  within  the  bar  of  the 
Courts,  in  seats  specially  reserved  for 
themselves;  and  junior  counsel,  who  sit 
without  the  bar ;  and  the  latter  are  thence 
frequently  termed  barristers  of  the  **  outer 
bar,*'  or  *' utter  bar,"  in  contradistinction 
to  the  former  class. 

See  title  Utteb  Babbibtebs. 

OXJTLAWBY.  The  process  of  putting 
a  man  out  of  the  protection  of  the  law,  so 
that  he  was  incapable  of  bringing  any 
action  for  redress  of  injuries ;  and  it  was 
also  attended  with  a  forfeiture  of  the  party's 
goods  and  chattels,  a  consequence  which 
was  in  no  way  affected  by  the  Forfeiture  for 
Felony  and  Treason  Abolition  Act,  1870 
(33  &  34  Vict  0.  23).  However,  now, 
u^dcr  the  stat.  42  &  43  Yict.  c.  59  (com- 
monly called  the  Civil  Procedure  Acts 
Repeal  Act,  1879),  outlawry  in  all  eivU 
proceedings  is  abolished. 

OTrrSTAKDIKG  LEGAL  ESTATE.  Where 
a  mortgage  debt  charged  on  real  estate 
is  paid  off,  but  no  re-oonveyance  of  the 
estate  is  executed,  then  the  legal  estate  (if 
the  mortgage  was  a  legal  one)  remains  in 
the  mortgagee,  and  passes  to  his  heirs  or 
devisee,  and  (under  the  Vendor  and  Pur- 
chaser Act,  1874)  may  be  conveyed  even 
by  his  legal  personal  representative.  It 
may  be  got  in  by  a  subs^uent  mortgagee 
for  nis  protection  in  certain  cases. 
See  title  Taoking. 


OUTSTAKDIVO     TEBXB :     See 
Teems  of  Ybabs,  OuTfiTAMDiNO. 


title 


OTJYEBTUBS  DS8  BXTOCESSIOVB.    In 

French  Law  denotes  the  right  of  succes- 
sion which  arises  to  one  upon  the  death, 
whether  natural  or  oivU,  of  another.  Such 
successor  must  not  be  either  as  yet  uncon- 
ceived,  or  a  child  non  viable,  or  one  civilly 
dead ;  and  he  must  also  be  clear  of  certain 
moral  delinquencies,  for  which  see  Code 
Civil,  727.  Bastards,  in  case  their  parent 
leaves  legitimate  offspring,  have  one-third 
of  the  goods  which,  as  a  legitimate  child, 
they  would  have  received;  and  if  the 
parent  leaves  no  legitimate  o&pring,  but 
ascendants  or  collaterals  (being  brothers 
or  sisters),  then  one-half;  and  if  the  parent 
leaves  neither  legitimate  offspring  nor 
ascendants  nor  collaterals  (being  brothers 
or  sisters),  then  three-fourths :  and  in  case 
of  a  total  fiiilure  of  inheritable  relations, 
then  the  whole.  The  widow  surviving 
takes  the  succession  where  the  parent 
leaves  no  inheritable  relations  or  bastuds, 
and  fiskiling  her  the  state. 

OVEBT  ACT.  An  overt  act  signifies  an 
open  or  manifest  act,  such  as  can  be  mani- 
festly proved. 

In  cnarges  of  treason,  it  is  necessary  in 
order  to  a  conviction  to  substantiate  either 
one  overt  act  by  at  least  two  witnesses,  or 
two  overt  acts  of  the  same  character  by 
one  witness  apiece. 
See  title  Tbeason. 

OWEEB  OB  OCOUPIEB :  See  title  Oocu- 

FIEB  OB  OWNEB. 

0WHEB8HIP.  In  English  Law,  exists 
in  personal  p^ropert^  only, — an  estate  (and 
not  ownership)  existing  in  real  property. 
But  the  person  entitled  to  an  estate  in  real 
property  is  commonly  called  the  owner 
thereof,  and  he  may  or  may  not  also  be  the 
occupier  thereof. 
See  title  Estate. 

OXOANO.    A  term  in  old  law,  which 
was  used  to  signify  as  much  land  (being 
arable)  as  an  ox-team  could  till. 
See  titles  Hide  ;  Plowland. 

OTEB   OE    DEEDS    AED    BEC0BD8. 

Hearing  of  deeds  and  records.  Thus, 
when  either  party  in  an  action  alleged  any 
deed,  he  was  in  general  obliged  to  make  prty- 
fert  of  such  deed ;  that  is,  to  produce  it  in 
Court  simultaneouslv  with  the  pleading  in 
which  it  was  alleged.  When  oral  pleading 
was  in  practice,  the  deed  was  actually  pro- 
duced m  Court;  but  afterwards  profert 
consisted  merely  of  a  formal  allegation  that 
the  party  shewed  the  deed  in  (>)urt,  it 
being,  in  fact,  retained  in  his  own  custody. 
When  prof  ert  was  thus  made  by  one  of  the 
parties,  the  other,  before  he  pleaded  in 
answer,  was  entitled  to  demand  oyer  of  Uie 
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tinued, 
deed,  that  Ib,  to  hear  it  read;  and  this, 
either  for  the  purpose  of  eDabling  liim  to 
ascertain  the  genuineness  of  the  alleged 
deed,  or  of  founding  on  some  part  of  its 
contents  (not  set  forth  by  tbe  adverse 
part.v),  some  matter  of  answer  Oyer  of 
reeoirdi  was  of  the  same  nature,  being  a 
demand  to  hear  any  record  read  which  had 
been  alleged  in  the  pleading  of  the  opposite 
purty.  By  the  Common  Law  Procedure 
Act,  1852,  8.  55,  it  ceased  to  be  necessary 
to  make  proftfrt  of  any  deed  or  other  docu- 
ment mentioned  or  relied  on  in  any  plead- 
ing;  and  if  pro/er I  was  made,  it  was  not  to 
entitle  the  opposite  party  to  crave  oyer  of, 
or  set  out  upon  oyer,  such  deed  or  other 
document.  But  this  provision  affects  the 
form  of  pleading  only,  and  not  also  the 
rules  of  evidence,  or  the  modes  of  proving 
any  deed  or  other  document. 

See  titles  Notioe  to  Admit  ;  Notiok 
TO  Inspect  ;  NoncB  to  Pbodccb. 

OTEB  AHD  TEBiairSB  (from  the  Fr. 
otur,  to  hear,  and  terminer,  to  determine). 
A  commission  of  oyer  and  terminer  is  a 
commiKsion  under  the  king's  great  seal, 
directed  to  certain  persons,  among  whom 
two  or  more  Common  Law  judges  are 
usually  appointed,  empowering  them  to 
hoar  and  determine  treasons,  felonies, 
robberie.'',  murders,  and  criminal  offences 
in  general. 

See  title  JrspnoES  of  Otkb  and  Tkb- 

HINEB. 

0,  YS8.  Is  said  to  be  a  corruption  of 
the  French,  oyez,  t.e.,  hear  ye;  and  is 
sometimes  used  in  Ck)urts  by  the  publio 
crier,  to  command  attention  when  a  pro- 
clamation is  going  to  be  made. 
See  title  Cbikb. 


P. 

PACTA  PBIVATA  JUBI  PUBUOO  DX- 
BOGASX  VOH  POSSUKT.  Private  agree- 
ments may  not  derogate  from  the  public 
law :  therefore,  agreements  contrary  to 
public  policy  are  fur  that  reason  void,  and 
may  (if  necessary)  be  relieved  against 
Tills  maxim  operates  to  check  that  other 
maxim,  viz.,  modus  et  conventio  vincunt 
legem, 

PACTS.  Are  agreements,  and  are  of 
many  varieties, — being  eitlier  (1.)  Nuda 
paeta^  i.e,,  pacts  without  any  consideration 
to  clothe  them  with  the  attributes  of  a 
contract ;  or  (2.)  Veetita  jpaeta,  t.e.,  pacts 
clothed  with  such  a  consideration.  And 
again,  pacts  may  be  (3.)  Paola  adjedoj  t.«., 
pacts  added  to  a  oontraict,  and  in  that  case 
dither  (a.)  Adjecta  ex  eonUnenti,  i.e^  as  part 


PACTS — oMMtntMd. 

and  parcel  of  the  oontract  and  contempora" 
neouely  therewith ;  or  (6.)  Adjeeta  ex  inter- 
vaUo,  i.e.,  not  oontiemporaneously  with,  but 
some  interval  of  time  afU^r,  the  contract 
proper;  and  an  action  may  be  supported 
upon  pacts  made  contemporaneously,  but 
only  a  defence  upon  pacta  made  after  an 
interval  of  time. 

PAOITS.     The   shire   in   early   Saxon 
times. 

See  title  Mabk. 

PAIHE,  FOBT  XT  DUXB  (Fr.,  punish- 
ment, strong  and  severe).  A  special 
punishment  for  those  who,  being  arraigned 
for  felony,  refused  to  put  themselves  uix>n 
the  ordinary  trial  of  the  country,  and  were, 
therefore,  considered  as  mute  in  the  inter- 
pretation of  the  law.  This  punitthment 
was  vulgarly  called  pressing  to  death. 
See  title  Mctb. 

PAIHmrOB,  OOPTBIOHT  IV.  Under 
the  Stat.  25  &  26  Viet,  c  68,  it  is  provided 
that  the  author,  being  a  British  subject 
or  resident  within  the  dominions  of  the 
Crown,  of  any  orieinal  painting,  drawing, 
and  photograph  which  shall  not  have  been 
sold  or  disposed  of  before  the  commence- 
ment of  the  Art,  and  his  assigns,  shall 
have  the  sole  and  exclusive  right  of  copy- 
ing, engraving,  reproducing,  and  multiply- 
ing, such  pamting  or  drawing,  and  the 
design  thereof,  or  such  photograph  and 
the  negative  thereof,  by  any  means  and 
of  any  size,  for  the  term  of  the  natural 
life  of  such  author,  and  seven  years  after 
hlB  death ;  but  when  any  painting  or  draw- 
ing or  the  negative  of  any  photograph  ia, 
for  the  first  time  after  the  passing  of  the 
Act  sold  or  disposed  of,  or  made  or  exe- 
cuted for  or  on  oehalf  of  an  v  person  for  a 
good  or  a  valuable  consideration,  the  person 
so  selling  or  disposing  of,  or  makmg  or 
executing  the  same  is  not  to  retain  tho 
copyright  thereof  unless  it  is  expressly 
reserved  to  him  by  agreement  in  writing, 
but  the  copyright  is  to  belong  to  the  vendee 
or  assignee  of  such  painting  or  drawing  or 
of  such  negative  of  a  photograph,  or  to  the 
person  for  or  on  whose  behalf  the  same  has 
been  made  or  executed,  provided  there  is 
an  agreement  in  writing  to  that  effect 
The  copyright  must  be  registered;  aho 
every  assignment  thereof.  The  Act  im- 
poses a  penalty  for  infringement  not  ex- 
ceeding £10  for  each  offence,  and  also 
confiscates  the  repetitions,  or  copies,  or 
imitations;  and  also  punishes  with  fine 
and  imprisonment  the  fraudulent  affixing 
of  names  or  initials  to  paintings  to  repre- 
sent them  as  original  works  {Ez  parte 
Chaves,  Law  Bep.  3  Ch.  App.  642). 

PAntlVG  on.    Members  of  the  House 
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of  Commons  cannot  yote  upon  any  question 
nnlesB  they  are  themselrea  present  when 
tlie  auestion  is  put  When,  therefore,  a 
member  wishes  to  absent  himself  from  the 
House,  and  at  the  same  time  is  anxious 
not  to  diminish  the  strength  of  hid  party  by 
the  loss  of  bis  vote  during  his  absence,  he 
seeks  out  some  member  of  the  opposite 
party  who  is  also  anxious  to  absent  him- 
self, and  by  mutual  agreement  the  two 
(or  **  pair*  of)  members  arrange  to  be 
absent  at  the  same  time,  the  effect  of 
which,  of  course,  is,  that  on  all  questions 
which  occur  during  their  absence,  a  vote 
is  neutralised  on  each  bide ;  and  thus  the 
relative  numbers  on  any  giyen  division  are 
precisely  the  same  as  if  both  members  were 
present  This  system  is  known  by  the 
name  of  **  pairs,"  and  members  acting 
under  this  arrangement  are  thence  said  to 
**  pair  off'*  upon  any  question  in  which  a 
diyision  of  the  House  takes  place  during 
their  absence. 

PAIS.  A  trial  per  pais  signiflos  a  trial 
by  the  country,  or,  as  it  is  mor^  commonly 
called,  by  jury.  An  assurance  by  matter 
in  paU  is  an  assurance  transacted  between 
two  or  more  private  persons  tn  pais  (in  the 
oountry),  t.e.,  upon  the  yery  spot  to  be 
transferred.  Matter  tn  pais  seems  to  sig- 
nify matter  of  fact,  probably  so  called 
because  matters  of  fact  are  mostly  triable 
by  the  country ;  e.^.,  estoppels  tn  pais  are 
estoppels  by  conduct,  as  distinguished  from 
estoppels  by  deed  or  by  reooro. 
bee  title  Estoppels. 

PALA0S8,  BOTAL.  The  privilege  of 
palace  is  attached  to  any  place  which  is 
de  facto  the  sovereign's  residence ;  and  In 
a  case  of  AtL-Gen,  v.  Dakin  and  Others 
(L.  B.  2  Ex.  290)  (which  was  an  informa- 
tion of  intrusion  filed  against  the  sheriffs 
and  their  officers  for  executing  a  ^  /a.  In 
a  suite  of  private  apartments  at  Hampton 
Court  Palace)  it  was  stated  that  actual 
personal  residence  of  the  soyereign  at  the 
time  Is  not  necessary  to  confer  the  privi- 
lege, if  there  is  an  intention  to  resume 
residence,  or  no  inconsistency  between 
such  resumption  and  the  present  use  of  the 
palace. 

PAVSXCTS.  The  books  of  the  CHvil 
Law  compiled  by  Justinian  are  so  called. 
The  wora  literally  translated  means  a 
uniyersal  collection  or  compilation  of  pas- 
sages, and  denotes  the  universaUiy  of  the 
subjects  treated  of  in  the  Corpus  Juris 
CivtUs;  whereas  the  word  Digest,  which 
in  England  is  the  more  common  of  the  two 
words,  means  a  methodical  arrangement, 
and  denotes  the  method  or  order  which  is 
observed  in  the  arzangement  of  the  same 
compilation. 


PAHXL.    The   slip  of  parehment  on 
which  the  sheriff  returns  the  name  of  the 
jurors  to  serye  on  a  jury,  is  so  called 
under  the  C.  L.  P.  Act,  1852,  8.  lOi. 
See  title  Impahbl. 

PAVnSE.  Is  an  attendant  or  domestic, 
who  waits  at  table  and  gives  bread  (pan%s% 
wine,  and  other  necessary  things  to  those 
who  are  dining.  The  phrase  was  in  fami- 
liar use  amongst  the  miights  Templars, 
and  from  them  has  been  hnnded  down  to 
the  learned  societies  of  the  Inner  and 
Bf  iddle  Temples,  their  modem  representa- 
tives, whose  buildings  once  belonged  to 
that  distinguished  order,  and  who  have 
retained  a  few  of  their  customs  and  phraaesi 
*'  From  the  time  of  Chaucer  to  the  present 
day,  the  lawyers  have  dined  together  in 
the  ancient  hall,  as  the  military  monks  did 
before  them,  and  the  rule  of  their  order 
requiring  two  and  two  to  eat  together,  and 
all  the  fragments  to  be  ^ven  in  brotherly 
charity  to  the  domestics,  is  observed  to  this 
day,  and  attendants  at  table  in  the  dining 
hall  are  still  called '  paniers.' " 

PANVAOX.  Signifies  the  money  which 
the  agisters  of  the  forest  oollect  for  the 
feeding  Of  swine  within  the  forest:  and 
sometimes  it  signifies  the  food  itself  {Lm 
Termes  de  la  Ley).  In  the  recent  case  of 
ChiiUm  y.  Corporation  of  London  (7  Ch« 
Div.  5Q2\  arignt  of  pannage  was  stated  to 
be  simply  a  right  yested  by  express  or 
implied  grant  in  an  owner  of  pigs,  or  an 
owner  of  land  who  keeps  pigs,  to  go  into 
the  wood  of  the  grantor  and  eat  the  aooms 
or  beech-mast  which  have  fallen  to  the 
ground;  and  that  right  does  not  preyent 
thd  owner  of  the  w(wd  from  lopping  the 
trees  in  the  ordinary  course  of  management 
or  from  cutting  them  down  for  timber  when 
ripa 

PAEAX0TT1IT.  The  supreme  lord  of  a 
fee  was  so  called,  in  oon^adistinction  to 
the  mesne  lord  (F.  N.  B.  135 ;  Cowel). 
The  soyereign  is  the  universal  lord  paiB- 
mount,  of  whom  all  lands  are  held  in 
England. 

See  titles  Feudal  Btbtbh  ;  Lobd  ard 
Vassal  ;  Mbsnb,  sub-title  Hmn- 

LOBD. 

PARAPTTKRWATiTA  (from  the  Greek 
Topdf  besides,  and  ^*orfi,  dower,  i.e.,  some- 
thmg  to  which  the  wire  is  entitied  over  and 
aboye  her  dower^.  Under  the  term  ''pani- 
phemalia  "  are  included  such  apparel  and 
ornaments  of  tiie  wife  as  are  suitable  to  her 
condition  in  life.  Thus,  pearls  and  jewels, 
worn  by  the  wife,  althougn  articles  of  mere 
ornament,  have  been  hdd  to  fall  within 
the  term  "  parapheznalia,"  as  in  the  case  of 
Mangey  v.  JSungefford  (2  Eo.  C.  Ab.  156), 
where  the  widow  claimed  ana  Obtained  her 
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TASLASVXRJXAJJLk— -continued. 
gold  watch  and  Beveral  gold  rings  as  para- 
phernalia, which  had  heen  given  to  her  at 
the  funerals  of  relations.  The  legal  pro- 
perty in  the  wife's  paraphernalia  is  in  the 
nusband,  who  may  dispose  of  them  during 
his  life,  bnt  not  by  will;  and  they  are 
liable  to  the  husband's  debts  both  during 
his  life  and  after  his  death.  See  Snell's 
Principles  of  Equity,  5th  ed.  ch.  xxi  s.  2. 

PABAFHBBVAUZ.  BIZKS.  In  French 
Law  all  the  wife's  property  which  \b  not 
subject  to  the  rSgime  doUd  is  called  by  this 
name ;  and  of  these  the  wife  has  the  entire 
administration ;  but  she  may  allow  the 
husbuid  to  enjoy  tham,  and  m  that  case 
he  is  not  liable  to  aooonnt. 

See    titles    Pik-Monet  ;     Sbparate 

Estate  ;  Pabafhebkalia  ;  B^odce 

Dotal. 

PABAYAIL.  Tenant  paravail  signified 
the  lowest  tenant  of  land,  being  the  tenant 
of  a  mesne  lord ;  he  was  so  called  because 
he  was  supposed  to  make  avatL  or  profit  of 
the  land  for  another  (Cowel ;  2  Bl.  60). 

FAXCSUB.  Are  those  words  in  a  deed 
or  will  which  specify  and  describe  the 
lands  or  tenements  comprised  therein. 
The  descriptions  usually  consist  of  the 
names,  acreages,  occupying  tenants,  boun- 
daries, and  abuttals. 

PABOBHABT.    The  holding  of  lands 
jointly  by  parceners  or  oopareeners. 
See  title  Ck>PAB0ENEii8. 

PAB0EHBB8 :  See  title  Gofabcenebs. 

PABDOH.  The  Grown,  in  exereise  of 
its  prerogative  of  mercy,  may  pardon  after 
conviction  either  of  treason  or  of  felony. 
But  such  pardon  may  not  be  given  in  anti- 
cipation of  a  conviction,  and  so  as  to  be 
pleaded  in  defence  to  a  prosecution  (jaee 
title  Daxbt,  Imfbaohment  of).  The  par- 
don relates  of  course  only  to  the  particular 
conviction  for  which  it  is  given  {Beg,  v. 
Harrod,  2  G.  &  K.  294). 

PABEBT  AVD  CHILI) :  See  titles 
Fatheb  and  Ghild  ;  Motbbb  Ain>  Gmu). 

PABI  BATIONB.  Means  *'  for  the  like 
reason  "  or  '*  by  like  mode  of  reasoning." 

PABIB17S,  IN,  MATXBIEBirB,  EABEV 
B8T  BATIO.  Means  literally,  that  in  like 
subject-matters,  the  rule  of  law  should  be 
the  same,  or  the  like  argumentation  should 
hold  good.  This  is  the  maxim  underlying 
the  applicatioii  of  the  decisions  of  the  Courts 
to  new  cases,  the  rtUio  decidendi  of  the 
previous  decisions  being  applicable  when- 
ever the  circumstances  of  the  new  case 
correspond,  and  being  excluded  in  whole 


PABIBUS,  IH,  XATBBDEBTrS,  EADBK 
EST  BATIO— conttnued. 

or  in  part  or  beiog  modified  when  these 
circumstances  are  different. 

See    titles    Intbrfbbtation  ;    Batio 
Deoidekdi  ;  Batio  Lbois. 

PABI8S.  Was  originally  the  area  within 
the  charge  of  one  spiritual  person,  0.9., 
parson,  vicar,  or  other  minister  having 
cure  of  souls  therein  (5  Bep.  67  a).  Eng- 
land was  divided  into  parishes  about  the 
year  636  aj>.  (according  to  Gamden),  and 
about  the  year  1179  by  the  council  of 
Lateran  (according  to  Hobart) ;  they  cer- 
tainly existed  in  England  in  the  time  of 
King  Edgar  (about  the  year  970),  and 
probably  the  division  of  the  county  into 
parishes  waa  a  gradual  process.  The 
ooundaries  of  ancient  parishes  were  usually 
the  boundaries  of  a  manor,  or  of  a  group  of 
manors.  Every  parish  had  its  church 
sufficiently  endow^  with  tithes,  and  some 
parishes  had  also  chapels  (see  title  Chapels). 
Various  new  parishes  have  been  erected  in 
comparatively  recent  times  under  the  New 
Parishes  Acts,  1843  and  1814  (6  &  7  Vict. 
a  37,  and  7  &  8  Vict.  c.  94,  popularly 
known  as  Sir  Bobert  Peel's  Acts),  and  the 
New  Parishes  Act,  1856  (19  &  20  Vict, 
c.  104,  popularly  known  as  Lord  Bland- 
ford's  Act),  under  which  Acts  new  districts 
may  be  constituted  as  parishes.  But  to 
the  present  day  large  parts  of  England 
continue  to  be  extra-parochial  (2  Bep.  44 ; 
20  Vict.  c.  19 ;  25  &  26  Vict,  c  61,  s.  82). 

PABISE  UVIOH :  See  title  Poob. 

PABK.  This  word  commonly  signifies 
an  inclosure;  but  to  constitute  a  legal 
park,  or  rather  a  park  in  the  eye  of  the 
law,  it  must  have  been  made  so  by  the 
king's  grant,  or  at  least  by  immemorial 
prescription  {Les  Termee  de  la  Ley), 

See    titles    Ghasb  ;    Gakb  ;    Deeb  ; 
'Wabben. 

PABLIAMEBT,  HOTTBES  OF.  The  year 
assigned  by  Garte  for  the  division  of  Par- 
liament into  two  houses  is  17  Edward  3, 
and  that  is  the  most  probable  date.  But 
Hallam  argues  for  a  much  earlier  date; 
and  he  instances  11  Edward  1  as  a  year  in 
which  the  Houses  were  divided ;  the  Gom- 
mons  and  Spiritual  Peers  having  in  that 
year  sat  at  Acton  Bumell,  while  the  Tem- 
poral Peers  sat  at  Shrewsbury.  It  appears , 
however,  that  the  separation  in  11  Ed- 
ward 1  was  due  to  a  special  cause,  that  is  to 
say,  the  Temporal  Peers  in  their  sitting  at 
Shrewsbury  were  trying  David  Prince  of 
Wales  (otherwise  called  Llewellyn),  on  a 
charge  of  treason ;  and  upon  such  a  trial 
the  Spiritual  Peers,  and  a  fortiori  the  Gom- 
mons,  were  not  entitled  to  oe  present.  The 
other  instances  which  Hallam  puts  forward 
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FABLIAICBHT,  HOXTBES  OY^iiontinued, 
might    possibly   be    explained    in    like 
maimer  npon  their  special  circumstances; 
and  therefore  any  such  occasional  separa- 
tions must  not  l>e  suffered  to  impugu  the 
authority  of  Carte,  or  the  correctness  of 
the  date  which  he  assigns.    But,  iu  fact, 
an  earlier  separation  of  Lords  and  Com- 
mons was  not  needed;  for  the  Commons, 
even  when  they  met  under  the  same  roof 
as  the  Lords  always  sat  apart  from  the 
Lords  in  the  lower  end  of  the  hall,  and 
not  then  assuming  to  discharge  any  duties 
beyond  the  grant  of  money  or  supplies, 
there  was  no  urgent  reason  in  early  times 
why  they  should  bit  in  a  separate  house. 
For  the  composition  and  privileges  and 
powers  of  the  House  of  Lords,  see  titles 
House  of  Lords  ;  Housb  of  Lords,  Jubk- 
DionoN  of;  Peers;  Pekbb,  Quality  of 
Spibitual;  Life-Feebaoes  ;  Representa- 
tive Peers.    For  the  composition  of  and 
mode  of  election  to  the  House  of  Commons, 
see  titles  Eleotobal  Frakchibb;    Elbo 
TI0N8,  Pabliamentabt  ;  Place-Bill  ;  Re- 
pbbbentation  »  Pabliambnt;  House  of 
CoMUONS;  Membeb  of  Pabliambnt;  and 
for  its  powers  and  privileges,  we  titles 
Money-bills;  MnnsTEBS;  Cabinet  Mi- 
nistry ;  Constitution,  Gbowth  of  ;  Pbivi- 
LEGE  OF  Parliament.    For  the  summoning 
of  Parliament,  we  titles  Summons  to  Pab- 
liambnt; New  Wbit;  Convention  Pab- 
liambnt; for  its  prorogation  and  dissolu- 
tion, tee  titles  Dissolution  of  Pabliambnt  ; 
Pboboqation  of  Pabliambnt. 

PABLIAXSHTABT  A0SNT8.  Persons 
who  act  as  solicitors  in  promoting  and 
carrying  private  bills  through  Parliament. 
They  are  usual Iv  attorneys  or  solicitors, 
and  do  not  usually  confine  their  practice  to 
tliis  particular  department 

PABLIAXEHTABT  ELSCTI0V8 :  See 
title  Elegtionb,  Pabliamentaby. 

PABUAXSKTABT  TAXES.  Such 
taxes  as  are  imposed  directly  by  Act  of 
Parliament,  t.0.,  by  the  Legislature  itself, 
as  distinguiBhed  firom  those  which  are  im- 
posed by  private  individuals  or  bodies 
under  the  autiiority  of  an  Act  of  Par- 
liament Thus,  a  sewers  rate,  not  being 
imposed  directly  by  Act  of  Parliament, 
but  by  certain  persons  termed  commi»- 
sionera  of  sewers,  is  not  a  parliamentary 
tax;  whereas  the  income  tax,  which  is 
directly  imposed,  and  the  amount  also  fixed, 
by  Act  of  Parliament,  is  a  pariiamentary 

tax. 

See   titles   Taxation,   Hivtoby   of; 
Taxation,  Yabieties  of. 

PAROCHIAL  :  ^8^  title  Pabish. 

PAROL.    This  word   literally  signifies 
verbal,  in  contradistinction  from  that  which 


PAROL— oon^tmiecL 

is  written.    Thus,  a  parol  agreem^t  sig- 
nified au  agreement  by  word  of  mouth,  in 
contradistinction  from  a  written  agreement ; 
but  at  the  present  day  it  signifies  an  agree- 
ment by  word  of  mouth,  or  by  writing 
under  hand  only,  in  oontradistinoiion  from 
an  agreement  by  deed,  t.e.,  by  writing  nnder 
hand  and  seal.    The  pleadings  in  an  action 
were  also  denominated  the  puol,^  because 
they  were  formerly  oonductea  viva  voee  m 
Court,  and  were  not  mere  written  allegationB 
as  at  present    Parol  evidence  is  the  phrase 
commonly  used  to  denote  extrinsic  evidence^ 
f.e.,  evidence  outside  of  the  written  docn- 
ment  which  it  is  used  to  explain. 

See    titles    Contbaots;     ExTBnrno 
Evidence;  Pabol Dbmubbbb. 

PAROL  DEHTTRRSR :  See  title  Pabol 
Demurs. 

PAROL  DEMURS.  In  many  real  actiona 
brought  by  or  against  an  infant  nnder  the 
age  of  twenty-one  years,  and  also  in  ac- 
tions of  debt  brought  against  him,  as 
heir  to  any  deoeased  ancestor,  either  party 
might  suggest  the  non-age  of  the  in&nt, 
and  pray  that  the  proceedings  might  be 
deferred  tUl  his  full  age,  or  that  the 
infant  might  have  his  age,  and  that  **  the 
parol  might  demur,**  tnat  is,  that  the 
pleadings  might  be  stayed;  and  then 
they  would  not  have  proceeded  till  the 
infant's  full  age,  unless  it  was  apparent 
that  he  could  not  be  prejudiced  thereby. 
This  parol  demurring  vras  abolished  by 
the  Stat  11  Qeo.  4,  &  1  WiU.  4,  o.  47,  as 
to  proceedings  under  that  statute,  being 
chiefly  decrees  for  the  sale  of  real  estate 
to  pay  debts.  The  parol  demurring  is 
not  to  be  confounded  with  a  parol  de- 
murrer, which  was  a  demurrer  put  in  for 
the  first  time  at  the  trial  or  hesiing  of 
the  action. 

PAROL  isViDEHCS.  In  connection 
with  instruments  in  writing  (whether  that 
writing  be  requued  by  statute  or  not),  the 
general  rule  is  that  parol  evidence  is  not 
admissible  to  vary  them,  but  is  admissible 
to  explain  them,  and  for  certain  other 
purposes,  as  to  which  eee  title  Extbinsio 
Evidenob.  In  cases  of  alleged  eoHMfabtUm 
in  equity  of  legacies  by  portions  or  of 
portions  by  legacies,  the  rule  ia  that  for 
the  purpose  ci  eorUradieUfig  the  plam  or 
natural  effect  of  the  instroment  or  instni- 
ments,  parol  evidenee  is  excluded  where 
there  is  nojpKfn^/acta  presumptioa  of  law 
(i.e ,  of  Eomty)  oontzary  to  that  effect  (Hall 
V.  HiU,  1  Dr.  &  War.  94) ;  but  that  for  the 
purpose  of  confirming  the  plain  or  natural 
effect  thereof  parol  evidence  is  admitted 

where  there  is  any  such  presumption  coin- 
trajnr  to  that  enect  (Kirh  v.  JSidoioes, 
3  Hare,  509). 
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PABOL  TABIAnOV:  See  titles  Ex- 
TBiNsio  ETmnroB ;  Spbcifio  Psbioiiicanob. 

PAB80V,  in  its  legal  aooeptatioD,  sig^ 
nifies  the  rector  of  a  parochial  chnrdi. 
He  is  called  paraon,  penona,  because,  bj 
his  person,  the  churcn,  which  is  an  in- 
visible body,  is  represented  (Co.  Litt 
300  a,  s.  528). 

PAB80H  mPABSOVXB.  When  a  clerk 
is  not  only  presented,  but  instituted  and 
inducted  into  a  rectory,  he  is  then,  and  not 
before,  in  Ml  and  complete  possession,  and 
is  called  in  law  penona  impenonataf  or 
parson  impartmi^  (Go.  litt  300). 

PABTAGX.     This  is,  in  French  Law, 
the  partition  of  English  Law,  and  is  de* 
mandable  as  of  right 
See  title  Pabtitiok. 

PAXTIAL  L088.  The  losses  which 
arise  from  the  various  perils  insured  against 
by  underwriters  in  marine  insurance  may 
be  either  total  or  partial;  they  are  total 
when  the  subject-matter  of  the  insurance  is 
wholly' destroyed,  or  injured  to  such  an 
extent  as  to  justify  the  owner  in  abandoDing 
to  the  insuring  underwriter;  and  partiM 
when  the  subject-matter  insured  is  only 
partially  damaged,  or  when  (in  the  case  of 
an  insurance  on  goods)  the  owner  of  them 
is  called  upon  to  contribute  to  a  general 
average.  Total  losses  are  either  actual,  e.  g., 
when  the  subject-matter  is  totally  annihi- 
lated in  fact,  or  eongtrtieiive,  e,g.,  when  the 
subject-matter  is  either  actually  lost  to  Uie 
aeeur^es^  or  is  beneficially  lost  to  them,  or 
notice  6t  abandonment  has  been  given  to 
the  underwriters.  (Maude  and  Pollock's 
Merchant  Shipping,  3rd  ed.  p.  402.) 

PABTIOITLAB  X8TATX.  A  Umited 
interest  in  lands  or  tenements,  as  dis- 
tinguished from  the  absolute  fee  simple 
therein,  is  usually  so  termed  ;  and  he  who 
holds  or  enjoys  such  a  limited  interest 
therein  is  thence  sometimes  called  the 
particular  tenant  Thus,  if  A.  has  the 
absolute  fee  simple  in  certain  lands,  and 
he  demises  them  to  B.  for  a  term  of  seven 
years,  or  life,  the  legal  interest  which  B. 
would  thus  acquire  therein  would  be  called 
the  particular  estate  with  reference  to  A.'s 
estate. in  fee  simple;  i'.0.,  it  would  be  a 
particle  or  portion  carved  out  of  A.*s  fee 
simple. 

See  titles  Bbm aindib  ;  Bivxbsiok. 

PABTICVIABITT.  Is  a  defect  in  plead- 
ing, and  consists  either  in  pleading  details 
where  general  allegations  would  suffice,  or 
in  pleading  details  in  excess  of  what  is 
somcient  where  some  amount  of  detailed 
allegation  is  required. 

PABTIGiriABITT   IV   T0BT8.     It   is 

commonly  alleged  that  privity  is  not  ne- 


PABTI0VLABIT7  DT  lOBTB-Hxmld. 

cessary  In  torts  as  it  is  in  contracts;  and 
therefore  that  a  master  may  sue  for  an 
injury  done  to  his  servant,  although  not  on 
a  contract  made  with  the  servant  But  if 
privity  is  not  necessary  in  tinrts,  some 
degree  of  partieularUy  is  undoubtedly  re- 
quired in  order  to  support  an  action  CLung- 
ridge  v.  Levy,  2  M.  ft  W.  519;  4  M.  A  W. 
3H7 ;  George  v.  SkitdngUm,  L.  B.  5  Exoh.  1). 
And  so  in  all  cases  of  fraud  producing 
damage  the  fraud  must  be  directra  against 
the  party  damaged  therebv ;  and  if  a  fkaud 
is  intended  upon  A.,  and  the  daniage  is 
sustained  by  B.  (who  was  never  in  the 
contemplation  of  the  intending  fraudulent 
nersonX  B.  has  no  action  for  such  fraud  as 
for  a  tort  committed  upon  him  by  such 
fraudulent  person  {Dashwood  v.  Jefmun^ 
12  CJh.  Div.  776). 

See  titles  Fraud;  Pbivitt  of  0)v- 

PABHOITLASS  OF  BmAVD  :  See  tiUe 
Bill  or  Pabtioulabs. 

PABTICVIABS  OF  XVFBnrOSaSHT. 

By  the  Patent  Law  Amendment  Act,  1852, 
s.  41,  the  plaintiff  in  an  action  for  the 
infringement  of  letters  patent  is  required 
to  deliver  particulars  of  the  breaches  com- 
plained of^in  the  action;  and  no  evidence 
18  allowable  at  the  trial  in  support  of  any 
alleged  infringement  not  contained  in 
these  particulars.  Any  order  issuins  out 
of  the  Chancery  Division  for  the  tml  of 
issues  of  infringement,  always  provides  for 
the  delivery  of  such  particulan  by  the 
plaintiff.  And  further  or  better  parti- 
culflurs  may  be  required,  in  case  those  first 
furnished  are  insufficient 

See  title  Pabtioulabs  or  OajBonosB. 

PABTIOULABS  OF  OBJIOHOHS:  See 

title  NonoB  of  OBJEonoNS  to  Patemt. 

PABTIOTTLABB  OF  BALE.  A  descrip- 
tion of  the  property  sold,  when  land  or 
goods  are  sold  by  auction. 

See  title  Gokditxoms  of  Salb. 

PABTISS  TO  ACTIOH.  The  plaintiff 
may  join  as  defendants  to  his  action  all  or 
any  of  the  persons  severally  or  jointly 
and  severally  liable  on  any  one  contract 
(Order  xvl,  5);  also,  all  or  any  of  the 
persons  some  or  one  of  whom  he  believes 
(but  is  uncertain  which)  is  or  are  liable, 
whether  on  contract  or  in  tort  (Order  xvi., 
6).  Also,  all  persons  may  be  joined  as 
plaintiffs,  in  whom,  whether  jointlv,  sever- 
ally, or  alternatively,  the  right  to  the  relief 
claimed  is  alleged  to  exist  (Order  zvi.,  1). 
The  defects  of  non-joinder  and  of  mis- 
joinder will  also  usually  be  remedied 
upon  terms  (tse  titles  MisJOiirDBB;  Non- 
joibdeb).  An  unknown  heir-at-law  or 
unascertained  next  of  kin  may  be  repra- 
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senied  in  any  action  involving  a  question 
of  conBtraction  (Order  xvl,  9  a)  by  a 
nominee-defendant;  also,  tmsteeB  and 
execntors  represent  their  respective  bene- 
ficiaries (Order  xvi.,  7);  also,  one  or 
more  persons  out  of  a  numerous  class 
having  the  same  or  the  like  interests, 
may  represent  the  entire  class  (Order  xvi., 
9) ;  also,  in  an  administration  action,  one 
beneficiary  may  represent  the  others  of 
like  character  (Order  xvi.,  11). 

See    titles    Gounteb-claim  ;    Thibd 
Pabty  NoncB. 

PABTIES,  or  FBIVISB.  *<  Parties  **  to  a 
deed  or  contract  are  those  with  whom  the 
deed  or  contract  is  actually  nlade  or 
entered  into.  By  the  term  "privies,"  as 
applied  to  contracts,  is  frequently  meant 
those  between  whom  the  contract  is  mutu- 
ally binding,  although  both  are  not 
literally  parties  to  such  contract.  Thus, 
in  the  case  of  a  lease,  the  lessor  and  lessee 
are  both  parties  and  privies,  the  contract 
being  literally  made  between  the  two,  and 
also  being  mutually  binding ;  but  if  the 
leshoe  assign  his  interest  to  a  third  party, 
then  a  privity  arises  between  the  assignee 
and  the  original  lessor,  although  such 
assignee  is  not  at  all  a  party  to  the  original 
lease. 

See  title  Pbivies. 

PABTinOir.  The  dividing  of  lands 
held  by  joint  tenants,  coparceners,  or 
tenants  in  common,  into  distinct  portions, 
so  that  they  may  hold  them  in  severalty ; 
and  the  instrument  by  which  this  partition 
or  division  is  effected  is  called  a  deed  of 
partition  (4  Ouise,  83).  A  partition  lb 
usually  effected  by  action  in  the  Chancery 
Division,  after  the  decree  in  which  the 
parties  execute  to  each  other  the  requisite 
mutual  conveyances  of  each  other's  snares. 
But  if  the  parties  can  agree  among  them- 
selves to  make  a  partition,  there  is  no 
occasion  to  resort  to  the  Court  at  all. 
Since  the  Partition  Act,  1868  (31  &  82 
Vict  c.  40),  as  amended  by  the  Partition 
Act,  1876  (39  &  40  Vict,  c  17).  the  CJourt 
may  in  certain  cases  specified  in  the  Acts 
decree  a  sale  in  lieu  of  a  partition. 

See  title  Ck)NTBTAX0E8,  sub-title  Par- 
tiiion, 

PABTKEB8,  VABISTIZS  07.  Partners 
may  be  either  actually  and  openly  members 
of  a  firm ;  or  they  may  be  dormant  (t.e., 
undisclosed)  partners;  or,  without  being 
partners  in  fact,  they  may  be  either 
(1.)  odeneible  partners,  and  as  such  liable 
to  a  certain  limited  extent,  although  not 
entitled  to  any  profits  of  the  partnership ; 
or  (2.)  nominal  partners,  from  the  con- 
tlDued  use  of  their  name  in  the  style  or 
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firm  of  the  partnership,  bat  they  are  not 
liable  to  any  extent  for  such  use  of  their 
name,  unless  guilty  of  fraud  or  negligence. 

PABTVEB8HIP.  This  is  a  voluntary 
contract,  whereby  two  or  more  persons 
agree  to  put  their  money  or  labour,  or 
both  together  in  some  lawful  business, 
and  to  divide  the  profits  arising  from  the 
business.  No  third  party  can  be  intro- 
daced  into  the  partnership  without  the 
consent  of  all ;  but  he  may  be  taken  as  a 
sub-partner  of  one  or  more  of  the  partners 
(Ex  parte  Barrow,  2  Bose,  255).  Upon 
the  death  of  a  partner,  he  may  not  by  his 
will  introduce  a  successor  to  his  share 
(Pearce  v.  Chamberlain,  2  Yes.  33),  unless 
the  partnership  agreement  authorizes  him 
to  do  so  (Sluart  v.  BuU  (Earl),  3  Yes.  212 ; 
11  Yes.  657). 

In  the  absence  of  stipulation,  the  shares 
of  the  partners,  both  in  the  capital  and  in 
the  profits,  are  presumed  to  be  equal,  and 
the  losses  to  bo  similarly  divisible  {Pea^sock 
V.  Peacock,  16  Yes.  49);  but  the  presump- 
tion is  rebuttable  (Steuxirt  v.  Forbes,  1  Mao. 
(k  G.  137).  A  partner  is  not  entitled  to 
Interest  on  the  capital  which  he  brings  in 
HiU  V.  King,  1  N.  B.  (L  C.)  161),  but  be  is 
entitled  to  interest  on  advances  made  in 
excess  of  his  share  of  capital  (fi^  parte 
Chippendale,  4  De  G.M.  &  G.  36),  five  per 
cent  being  the  customary  rate  {Ex  parte 
BignM,  22  Beav.  167). 

The  true  criterion  of  a  partnership  is* 
that  each  member  of  it  stands  in  the  rela- 
tion of  a  principal  to  the  other  members, 
who  in  that  regard  are  his  agents  {Cox  v. 
Hickman,  8  H.  C.  268);  consequently  a 
person  may  share  profits  without  being  a 
partner,  as  well  by  the  Common  Law,  as 
under  the  Act  28  &  29  Yict.  o.  86,  and 
may  iu  that  manner  escape  all  liability  for 
losses.  On  the  other  hand,  a  person  who 
is  not  a  partner  may,  by  holding  himself 
out  as  one,  become  liable  for  losses, 
although  not  entitled  to  share  in  profits 
{Ex  parte  Watson,  19  Yes.  461);  but 
merely  continuing  (he  name  of  a  deceased 
partner  in  the  stvle,  does  not  charge  the 
executor  with  liability  on  contracts  made 
since  the  death  oi  his  testator  by  tho 
surviving  partners  {Devaynes  y.  NobU 
{HouUon*s  Ckue),  1  Mer.  616). 

The  liability  of  a  partner  extends  to  all 
acts  of  his  co-partners  reasonably  within 
the  scope  of  the  partnership  business 
{SandHands  v.  Marsh,  2  B.  &  Aid.  672), 
although  beyond  the  agreed  powers  of  the 
co-partners  {Eawhen  v.  Bourne,  8  M.  &  W. 
710) ;  and  such  liability  commences  with 
the  de  facto  commencement  of  the  partner- 
ship, notwithstanding  the  partnership  ar- 
ticles may  not  be  signed  till  afterwards 


A  NEW  LAW  DIOTIONABT. 


389 


TKRTKKBMBIF—wniinued. 

(BtitOey  y.  LevoU,  1  Man.  &  G.  155),  but  it 
does  not  commoDce  aoooer  as  to  third  par- 
ties, notwithstanding  by  special  agreement 
it  oommences  sooner  as   oetween  the  co- 

ekftners  (Jen  y.  AMy,  10  B.  &  C.  288). 
oweyer,  no  contract  of  one  or  more 
partners  will  bind  the  other  or  others  if  it 
oe  in  a  matter  wholly  unconnected  with 
the  partnership  {Ex  parte  Agaee^  2  Cox. 
812);  and  no  partner  can  bind  the  partner- 
ship by  executing  a  deed  (Harnwn  y. 
Jackson,  7  T.  B.  207),  unless  he  )iaye  been 
authorized  by  deed  to  execute  it  {Honley 
v.  Bush,  7  T.  R.  209),  or  unless  the  deed 
be  one  of  release  as  distinguished  from  one 
of  grant  (Agpinall  y.  London  and  North' 
Western  By.  Co,,  11  Hare,  325),  the  trans- 
action being,  of  course,  one  within  the 
scope  of  the  partnership  (^Ez  parte  Bosan- 
gtiet,  1  De  G.  432).  Also,  ordinarily,  one 
partner  cannot  bind  the  firm  by  a  guarantee 
for  collateral  purposes  {Brettel  y.  WiUiains, 
4  Ex.  (>23),  unless  the  other  partners  are 
proyed  to  haye  sanctioned  it  {SandUands 
y.  Marsh,  2  B.  &  Aid.  672);  also,  one 
partner's  part  payment  of  the  principal  or 
interest  of  a  debt  does  not  saye  the  Statute 
of  Limitations,  as  against  the  other  part- 
ners, M.  L.  A.  Act,  1856  (19  &  20  Vict. 
c.  97),  8.  14,  altering  the  former  law 
{WhUcomb  y.  WhUina,  Doug.  651);  also, 
one  partner  cannot  bind  the  firm  by  a 
submission  to  arbitration  (Stead  y.  Salt, 
10  Moo.  389).  Neither  can  a  partner  in  a 
non'mercantile  firm  ordinarily  draw  or 
accept  bills  or  notes,  or  giye  a  receipt  for 
money  so  as  to  bind  the  firm  (Harman  y. 
Johnson,  2  El.  &  BI.  61;  Dickinson  y. 
Valpy,  10  B.  &  0.  128) ;  and  a  partner  in 
a  mercantile  firm  eyen  cannot  borrow 
money  for  the  purpose  of  increasing  the 
fixed  capital  of  the  firm  (Fisher  y.  Tayler, 

2  Hare,  218).  And  with  reference  to  the 
duration  of  the  liability  of  partners,  the 
liability  of  a  retiring  or  deceased  partner 
ceases  with  the  cessation  of  the  partnership 
as  to  him,  proyided  notice  by  circular 
letter  and  in  the  Gazette  has  been  gtyen 
(Kirvoan  y.  Kirwan,  2  C  &  M.  617  ;  Neuh 
some  y.  Cdes,  2  Gamp.  617),  but  only  as  to 
contracts  subsequent  to  the  date  of  his  in- 
terest ceasin  g  (  ffood  y.  Braddick,  1  Taunt. 
104 ;  Finder  y.  WiUes,  5  Taunt,  612) ;  a 
dormant  partner  does  not  require  to  giye 
such  notice,  excepting  to  the  customers 
who  knew  his  connection  with  the  firm 
(Evans  y.  Drummond,  4  Esp.  89).  And  it 
is  competent  for  the  creditors  (although 
not  also  for  the  continuing  partners,  unless 
with  the  consent  of  the  creditors)  to  accept 
the  liability  of  the  continuing  partner  and 
to  discharge  the  ceasing  partner  (Lyth  y. 
AuU,  7  Ex.  669,  oyerruling  Lodge  y.  Dicas, 

3  B.  &  Aid.  611). 
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Partnerships  are  usually  carried  on 
under  agreements  in  vniting  (whether 
under  hand  and  seal  or  under  hand  only), 
but  a  mere  parol  agreement  sufSoes,  and 
may  even  be  substituted  at  any  time  for 
the  written  one  (England  y.  Curling,  8 
Beay.  129);  and  where  a  partnership  is 
continued  after  the  term  specified  in  the 
writing,  it  is  a  partnership  at  will  upon 
the  old  footing,  so  far  as  applicable  (Clark 
y.  Leadi,  1  De  G.  J.  &  S.  490);  and  the 
same  is  the  case  when  a  new  partner  is 
taken  in  without  any  fresh  writi]^  (Austen 
y.  Boys,  24  Beay.  598). 

One  partner  could  not  sne  another  at 
Law  in  respect  of  a  partnership  matter, 
and  therefore  could  not  liaye  any  account 
there  (BoviU  y.  Hammond,  6  B.  &  G.  149), 
unless  upon  a  special  coyenant  for  breach 
thereof  (Broum  y.  Tapseott,  6  M.  &  W.  119), 
or  for  a  balance  of  account  upon  an  implied 
promise  to  pay  ( Wray  y.  Milestone,  5  M. 
&  W.  21).  But  even  at  Law,  one  partner 
might  sue  another  for  a  matter  dehors  the 
partnership  (French  y.  Styring,  2  C.  B. 
(N.S.)  357),  for  example,  for  money  ad- 
vanced or  work  done  before  the  partner- 
ship, although  towards  the  formation  of 
the  partnership  (Venning  y.  Leekie,  13 
East,  7).  But  in  Equity  (and  therefore 
now  at  Law  also  under  the  equitable  juris- 
diction), the  partner  has  the  following 
remedies  against  his  co-partner : — 

L  Specific  performance, — 
(a.)  Of  contract  for  partnership  for  a 
specified  term  of  years,  when 
there  have  been  acts  of  part 

rformance  (Soott  y.  Bayment, 
B.  7  £q.  112);    but   not 
usually — 

(&.)  Of  agreement  for  reference  (Street 
y.  Bigby,  6  Yes.  818),  unless 
the  submission  is  in  writing 
and  may  be  made  a  rule  of 
Gouri. 
II.  Injnnotioh, — 

(a.)  Against  wilfully  excluding  a  co- 
partner's name  from  the  style, 
contrary  to  agreement  (Marshall 
y.  Colman,  2  Jao.  &  W.  266) ; 

(6.)  Against  one  partner  engaging  in 
another  business,  contrary  to 
agreement  (SomervtUe  y.  Ifao- 
kay,l6\ea,SS2); 

(e.)  Against  wilfully  excluding  a  co- 
partner from  the  exercise  of  his 
rights  as  such  (Dietrid^sen  y. 
Cahbum,  2  Ph.  59) ; 

(d.)  Against    a    sudden    dissolution 

working    irreparable    damage 

(1    Lindl.    Partnership,    232, 

3rd  ed.). 

UI.  Decree  for   dissolution,  including 

the  taking  of  aooounts  and  the 
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appointment  of  a  reodyer,  with  a 
view  to  the  diasolution, — 
(a.)  Where  the  co-partnership  origi« 
Dated    in   frand    (Itotolttw   v. 
FteftAom,  lGiff.855): 
(&.)  Where  a  oo-partner  is  guilty  of 
gross  mifloondact  in   partnei^ 
ship  matters  (Smith  t.  Jeyes, 
4  Beay.  503)  ; 
(e.)  Where  a  co-partner  is  oontinnallj 
breaking  the  partnership  agree- 
ment (Walen  y.  Taylor,  2  Y. 
&B.299): 
(d.)  Where    the    incompatibility   of 
tempers  is  extreme  (BcuUer  y. 
West,  I  J)t.  &  Qm,  173); 
(0.)  Where  a  oo-partner  whose  per- 
sonal skill  was  indispensable 
to  the  partnership  becomes  in- 
sane (/ofiea  y.  Noy,  2  My.  ft 
K125). 
rV.  Beoeiyer, — ^towards  dissolution  (flofi 

y.  HaU,  S  Hao.  ft  G.  79). 
y.  Accounts, — without  dissolution ; 
(a.)  Where  a  partner  has  been  ex- 
cluded; and 
(6.)  Where  the  partner  complaining 
would  be  entitled  to  ask  for 
a    diasolution    (Faitihome   y. 
WegUm,  3  Hare,  887). 
YI.  Discoyery, — in  aid  of  an  action  at 
Law,  and  eyen  of  a  compulsory 
reference  to  arbitration  iBritiui 
E.  J.  Co.  y.  Somes,  5  W.  B.  813). 
Moreoyer,the  jurisdiotian  in  Equity  was, 
in  general,  much  more  ayailable,  and  also 
more  advantageous  thim  that  at  Law,  as  will 
be  seen  lit>m  the  following  instances : — 
(1.)  Upon  the  decease  of  a  co-partner 
the  creditors  could  only  proceed 
at  Law  against  the  survivors, 
but  in  Equity  they  might  pro- 
ceed against  the  estate  of  the 
deceased  {VtdUamy  y.  Noble, 
3Mer.593): 
(2.)  In  the  case  of  two  firms  having  a 
common  partner,  neither  firm 
could  sue  the  other  at  Law, 
(Bosanguet  y.  Wray,  6  Taunt 
597),  but  in  EquiW  each  might 
sue  the  other  (Maintoaring  y. 
Aeiimiafi,  2  B.  ft  P.  120); 
(3.)  In  the  case  of  a  co-partner  pur- 
chasing a  share  in  the  partner- 
ship, he  could  not  at  Law  sue 
his  co-partners  to  recover  it,  but 
in  Equity  he  might  {Wright  y. 
Hunter,  5  Yes.  792) ; 
(4.)  The  lands  of  a  co-partnerahip  were 
at  Law  liable  only  as  lanos,  but 
in  Equity  they  were  liable  as 
personal  estate  (Baring  y.  Nobis, 
2  By.  ft  M.  495) ;  and 
(5.)  Generally,  a  co-paxiner  could  not 
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obtain  either  specific  perform- 
ance, an  injunction,  a  decree 
for   diBBolution,   the    appoint- 
ment of  a  receiyer,  or  an  order 
to  account  at  Law,  although  he 
might   (as   above   mentioned) 
have  all  these  in  Equity. 
A  partnenhip  depending  for  its  com- 
mencement upon  the  consent  of  the  part- 
ners, depends  upon  the  same  consent  for  its 
continuance ;  and  therefore  the  disaolntioa 
of  a  partnership  may  be  brought  about  by 
any  sufficient  dissent  of  the  partners  to  its 
continuance, — ^namely,  in   tne   following 
variety  of  ways : — 
L  Dissolution  by  act  of  the  partnen 
themselves, — 
(1.)  Consent  of  all  to  dissolve  (EaU  v. 

Ball,  12  Beay.  414) ; 
(2.)  Dissent  of  one,  where  partnership 
is  at  will  (Master  v.  KtrUm^S 
Yes.  74 ;  Chavany  y.  Van  Somr 
mer,  3  Wood.  Lect.  416,  n.); 
(8.)  Efflux  of  term  of  oo-paitnership 
(Featherstonhaugh  y.  Fenwich, 
17  Yes.  278). 

II.  Dissolution  by  operation  of  law, — 
(1.)  By  conviction  of  a  partner  for 

felony ; 

(2.)  By  the  marriage  of  a  partner, 
being  a  female  (Nerot  v.  Bur^ 
nand,  4  Buss.  247) ; 

(3.)  By  one  partners  general  assign- 
ment (Heath  v.  Sanson,  4  B.  ft 
Ad.  172) ; 

(4.)  By  execution  creditor  of  a  partner 
seizing  his  share  or  part  thereof 
(Fox  v.  Hanbury,  Gowp.  445) ; 

(5.)  By  bankruptcy  of  a  partner 
(Oraioshay  y.  CcUins,  15  Yes. 
218),  the  dissolution  taking 
effect  upon  adjudication,  but 
dating  backwards  to  act  of  bank- 
ruptcy (IhUon  y.  Morrison,  17 
Yes.  193) : 

(6.)  By  hostilities  between  two  coun- 
tries of  co-partners,  where  they 
are  foreigners  to  each  other 
(Griswold  y.  Wadddngton,  16 
Johns.  (Am.)  438) ; 

(7.)  By  death  of  a  partner  (GiUetpie 
y.  Hamilton,  3  Madd.  254) ; 

III.  Dissolution  by  decree  of  Court  of 

Equity,  for  the  reasons  enume- 
rated above. 
Immediately  upon  a  dissolution  being 
made,  the  power  of  the  partners,  either 
together  or  individually,  to  enter  into  any 
new  engagement  ceases  (Fk^  parte  WiUiams, 
11  Yes.  5) ;  nevertheless  each. partner  may 
actively  assist  in  the  vrinding-up  of  the 
business,  and  therefore  may  give  a  valid 
receipt  for  any  debt  of  the  partnership 
received  by  him  (Fox  v.  Hanbury,  Gowp. 
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445),  and  may  even  oompotmd  debts  pro- 
▼ided  the  oompontion  be  fair  and  honour- 
able (Beak  y.  Beak,  Oa.  t.  Finch.  190). 
And  in  case  of  a  dissolution  by  death  or 
bankmptcy,  the  snryiviDg  or  solvent 
partners  cannot  insist  upon  taking  the 
partnership  effects  at  a  valuation  {Cook  v. 
CcUingridge,  Jao.  607),  but  lUl  the  property 
of  the  firm  as  well  real  as  personal  must 
be  §M  {OrawAay  v.  MauU,  1  Sw.  495), 
although  at  the  sale  the  partners  may  bid 
(Chamben  y.  HoweR,  11  Beav.  6),  having 
first  obtained  the  leaye  of  the  Comrt,  where 
the  sale  is  by  direction  of  the  Oonrt  {Bow 
land  V.  Evan$,  SO  Beav.  302). 

The  creditors  of  the  partnership,  not 
being  execution  creditors,  have  no  direct 
lien  on  the  partnership  effects,  but  have  an 
indirect  lien  through  the  direct  lien  of  the 

Sirtners  themselves  thereon  {Ex  parte 
uffin,  6  Yes.  119);  consequently  the 
partnership  (or,  as  they  are  called,  joint) 
creditors  have  the  first  claim  on  the  partner- 
ship (t.6.,  joint)  property  for  the  payment 
of  their  debts,  the  partners  themselves 
having  that  right,  in  exoneration  pro  tern, 
or  j>ro  tanto  of  their  respective  private  (t.«., 
separate)  estates,  and  on  the  other  hand  the 
separate  creditors  of  each  partner  have  the 
first  claim  on  the  separate  estate  of  that 
partner ;  then,  if  the  partnership  is  solvent 
and  the  individual  partners  also  solvent, 
there  is  an  end  of  the  rights  of  creditors, 
their  debts  being  paid.  But  if,  on  the 
one  hand,  the  partnership  is  insolvent,  the 
joint  creditors  may  thereafter  come  down 
on  the  respective  separate  estates  of  the 
individual  partners  whether  living  or  dead ; 
and  if,  on  the  other  hand,  any  one  or  more 
of  the  individual  partners  are  insolvent,  his 
or  their  respective  separate  creditors  may 
thereafter  come  down  upon  the  partner- 
ship estate  to  the  extent  of  his  or  their 
respective  shares  therein ;  and  it  makes  no 
difference  whether  the  estate  is  adminis- 
tered out  of  Court  or  in  Court,  and  if  in 
Court  whether  in  a  Court  of  Equity  or  in 
a  Court  of  Bankruptcy  (Bidgway  v.  Clare, 
19  Beav.  111).  But  although  the  order 
above  described  is  the  natural  order  of 
payment,  vet  any  joint  creditor  may  in  the 
absence  oi  a  bankruptcy  proceed  in  the 
first  instance  against  the  separate  estate, 
and  any  separate  creditor  against  the  joint 
estate,  occasioning  a  certain  amount  of 
disorder  thereby,  which  disorder,  however, 
is  afterwards  removed  in  the  general  settle- 
ment of  the  accounts  {WHkineon  v.  Hen- 
derson, 1  My.  &  K.  582),  the  principle 
of  settlement  being  the  principle  of  mar- 
shalling derived  from  the  natural  order  of 
Sayment  mentione4  above,  and  the  whole 
octrine  resting  upon  the  principle  of 
Equi^,  that  every  partnership  debt  is  not 
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only  a  joint  but  also  a  several  debt  {Bum 
y.  jBttm,  3  Yes.  573),  unless  it  be  the  result 
of  some  arbitrary  joint  convention  of  the 
partners  (Sumner  v.  PoufeU,  2  Mer.  30). 

By  the  JBankruptcy  Act,  1869,  s.  37,  if  any 
bankrupt  is  at  the  date  of  the  order  of 
adjudication  liable  in  respect  of  distinct 
contracts  as  member  of  two  or  more  dis- 
tinct firms,  or  as  a  sole  contractor  and  also 
as  member  of  a  firm,  the  cireumstance 
that  such  firms  are  in  whole  or  part  com- 
posed of  the  same  individuals,  or  that  the 
sole  contractor  is  also  one  of  the  joint 
contractors,  shall  not  prevent  proof  in 
respect  of  such  contracts  against  the  pro- 
perties respectively  liable  upon  such  con- 
tracts ;  and  by  the  Bulea  in  Bankruptcy 
made  in  pursuance  of  the  Bankruptcy  Act, 
1869,  G.It.  76,  any  separate  creditor  of  any 
ban^apt  is  at  liberty  to  prove  his  debt 
under  any  adjudication  of  Ixmkmptcy  made 
against  such  bankrupt  jointly  with  any 
other  person  or  persons ;  and  under  every 
such  adjudication  distinct  accounts  are  to 
be  kept  of  the  joint  estate  and  also  of  the 
separate  estate  or  estates  of  each  bankrupt, 
and  the. separate  estate  is  to  be  applied  in 
the  first  place  in  the  satisfaction  of  the 
debts  of  the  separate  creditors;  and  in  case 
there  is  an  overplus  of  the  separate  estate, 
such  overplus  is  to  be  carried  to  the 
account  of  the  joint  estate.  And  m  case 
there  is  an  overplus  of  the  joint  estate, 
such  overplus  is  to  be  carrieu  to  the  ac- 
counts of  the  separate  estates  of  each  bank- 
rupt in  proportion  to  the  right  and  interest 
of  each  bankrupt  in  the  joint  estate. 

But  where  a  retiring  partner,  upon  the 
dissolution  of  a  partnership,  assigns  all  his 
interest  in  the  partnership  property  to  the 
remaining  partner,  and  the  assignment  is 
bond  fide,  that  assignment  converts  the 
joint  property  of  the  partnership  into  the 
separate  property  of  the  remaining  partner, 
so  as  that  so  much  of  the  then  partnership 
property  as  remains  in  specie  upon  the 
subsequent  bankruptcy  of  the  surviving 
partner  vests  in  the  tnistee  in  bankruptcy 
of  the  latter  as  his  separate  estate,  and  is 
liable  accordingly  {Ex  parte  Buffln,  6  Yes. 
119).  But  the  assignment  must  be  com- 
plete {Ex  parte  Wittiama,  11  Yes,  3).  for  if 
anything  remains  still  to  be  done  to  render 
it  oomi^ete,  the  conversion  of  joint  into 
separateproperty  does  not  take  effect  {Ex 
parte  Wneeler  (Buck.  25);  moreover,  the 
property  must  not  be  suffered  to  remain  in 
the  order  and  disposition  of  the  old  partner- 
ship {Ex  parte  Burton,  1  Glyn  &  J.  207). 
The  effect  of  the  conversion  is  of  course  to 
give  the  separate  creditora  a  claim  upon 
tne  property  {Ex  parte  Freeman,  Budc. 
473) ;  it  does  not  deprive  the  joint  croditon 
of  their  right  to  be  paid  aLo  {Ex  parte 
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Peahe,  1  Madd.  358).  Moreover,  the  as- 
Bignment  requiring  to  be  bond  fide^  the 
insolvcnoy  of  the  partners,  either  colleo- 
tively  or  individually,  at  the  date  of  the 
assignment  would  render  it  fraudulent  (Ex 
parte  Mayen^  Jn  re  Edwards,  Woods  & 
Greenwood^  34  L.  J.  (Bkcy.)25),  unless  the 
bona  fides  of  it  is  otherwise  proved  (Ex 
parte  Pedke,  In  re  LightoUer,  1  Madd.  346). 

PABT-OWKSSSEIF.  Must  always  be 
distinguidhcd  from  partnership,  the  dis- 
tinction being  fertile  m  oonsequences.  For 
example,  the  real  estate  of  partners  is 
treated  as  personal  estate,  and  is  distri- 
butable accordingly  ;  but  the  real  estate  of 
partowners  continues  real  estate,  and  is 
descendible  accordingly.  Also,  one  co- 
owner  is  not  of  necessity  the  agent  of  the 
otlier  or  others,  whereas  a  partner  neces- 
sarily is  (1  Lindl.  on  Partnership,  8rd  ed. 
p.  59). 

FABT-FATXEHT.  Where  portion  of  a 
debt  (not  already  barred  by  statute)  is 
paid,  that  revives  the  whole  debt,  and  the 
Statute  of  Limitations  begins  to  run  afresh 
as  regards  the  residue  of  the  debt  from  the 
date  of  such  part-payment ;  but  not,  atuere, 
if  tlie  debt  is  already  barred  at  the  date  of 
such  part-pa3rment  (Nash  v.  Hodgson,  5  De 
G.  M.  &  G.  474).  Part-payment  by  one 
oo-contractor  (i.e.  co-debtor)  does  not  revive 
the  statute  as  against  the  others  (19  &  20 
Vict.  o.  97,  amending  the  law  as  laid  down 
in  Whiicombe  v.  Whiting,  Doug.  652). 

FABT-FXBFOBXAHCE :  See  title  Sfe- 
ciFio  Perfobuanob. 

FABTT,  OOVSBHXSNT  BY :  See  titles 
ToBT  and  Whig. 

FABTTAHD  FABTT,  BETWSEH:  See 
titles  Costs  ;  Taxation  of  Costs. 

FABTT-WALL.  Is  a  partition  wall; 
i.e.,  a  wall  dividing  two  messuages.  An 
ancient  party-wall,  the  origin  of  which  is 
unknown,  is  presumed  to  belong  (together 
with  the  land  on  which  it  stands)  to  the 
owners  of  the  two  adjoining  messuages  in 
equal  moieties  as  tenants  in  common  (CubiU 
y.  Porter.  8  B.  &  C.  257);  but  where  a 
partv-wall  is  known  to  have  been  built  at 
the  joint  expense  of  the  adjoining  owners, 
and  it  standiB  half  on  the  land  of  each,  it 
belongs  (one  half  of  it)  in  several  owner- 
ships to  each,  and  constitutes  in  fact  two 
distinct  walls  (Murley  v.  MoDermoltt  8  A. 
&  £.  135,  143).  A  party-wall  may  not  be 
dangerously  undermined  (4  M.  &  6.  714). 

See  titles  Fences  and  Dutches;  Rbpaibs. 
Peculiar  provisions  exist  under  statute  re- 
garding party-walls  within  the  metropolis 
(18&19  Vict.  c.  122). 

See  title  Metropolitan  Buildings. 


FAflS,  TO.  To  be  traoBfinredf  to  be  eon- 
veyed,  e.g.,  by  a  oonveyanoe  of  a  house  do 
the  fixtures  pass  ?  «.«..  do  they  go,  or  are 
thoy  conveyed  as  part  and  parcel  of  the 
house?  Again,  does  tbe  fee  pass  under  the 
word  '*  estate  *'  ?  t.0.,  does  the  fee  simple  in 
land  become  transferred  under  tbe  term 
"estate"? 

FA88AOB,  OOUBT  OF.  Is  an  inferior 
Court,  for  the  Borough  of  Liverpool,  held 
before  the  mayor  and  bailiffs  or  one  of 
them,  in  the  presence  and  with  the  aausi- 
ance  either  of  the  permanent  assessor  (a 
barrister-at-law  of  seven  years*  standing)  or 
of  the  recorder  of  the  borough.  Its  juris- 
diction (which  is,  roughly  speaking,  that 
of  a  county  court  for  the  borough)  is  de- 
fined by  the  stat.  4  ft  5  WilL  4.  c.  xcii. ; 
and  it  has  received  a  limited  admiralty 
jurisdiction  under  the  stats.  31  &  32  Viet, 
o.  71,  and  82  ft  83  Vict.  0.  51. 

FA88IBO  AOCOXnrrS.  When  an  auditor 
appointed  to  examine  into  any  accounts 
certifies  to  their  correctness,  he  is  said  to 
**  pass  *'  them ;  t'  0.,  they  pass  through  the 
examination  without  being  detained  or  sent 
back  for  inaccuracy  or  imperfection.  And 
the  accounting  party  himself  b  also  said  to 
pass  his  accounts  when  he  obtaina  the 
Court's  approval  of  them. 
See  title  Becbivieb. 

FASSnra  BECOBB.  when  the  pro- 
ceedings were  entered  upon  the  nisi  prius 
record,  it  used  to  be  taken  to  the  master's 
office  and  there  examined  by  the  proper 
officer,  who  then  signed  it ;  and  the  record 
was  then  said  to  be  ^*  passed ."  But  by  the 
C.  L.  P.  Act,  1852,  s.  102,  the  i^coid  of 
nisi  prius  Is  not  to  be  sealed  or  passed,  but 
is  to  be  delivered  to  the  proper  officer  of 
the  Court  in  which  the  cause  is  to  be  tried, 
to  be  by  him  entered  and  to  remain  until 
disposed  of. 

See  title  Trial,  Ektbt  fob. 

FAB8EHGSB  ACTS.  Are  the  Acts 
(chiefly  the  Passenger  Act,  1855  (IS  ft  19 
Vict  c  119),  amended  b^  the  Acts  of  1863, 
1870,  and  1872),  regulatmg  the  carriage  of 
passengers  by  sea,  and  providing  for  their 
safety  and  comfort.  They  impose  upon 
shipowners  and  captains  numerous  duties 
that  are  unknown  to  the  Common  Law. 

FA88EH0EB8,  CABBIAGE  07.  Unless 
where  any  particular  passenger  travels  with 
a  free  pass  or  otherwise  ^  at  his  own  risk  ** 
(McCauHey  v.  Furness  By.  Co.,  L.  B.  8 
Q.  B.  57).  the  carrier  (whether  person  or 
company)  is  liable  for  negligence  or  un- 
skilful ness  producing  dainage  or  (under 
I^ord  Campbell's  Act)  deaUi  (Crofts  v. 
Waterhouse,  3  Bing.  319) ;  but  the  contri- 
butory negligence  or  unskiifulness  of  the 
passengers  may  relieve  the  carrier  (Mariin 
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V.  QtmA  Northern  By.  Co,,  16  0.  B.  179). 
As  regards  the  luggage  of  passengers 
(beiug  articles  properly  so  called,  and  not 
including  meichanaise),  it  appears  that  the 
carrier  is  in  the  general  case  liable  for  its 
safe  delivery  on  the  platform  of  arrival 
{Riohards  y.  London^  Brighton,  and  SotUh 
Coast  By.  Co.^  7  0.  B.  839),  and  in  certain 
cases  even  for  its  safe  transfer  to  the  agent 
of  the  passenger  at  the  station  or  point  of 
arrival  {WUkmahby  v.  Borridge,  12  O.  B. 
742) ;  and  oonaitions  of  an  unreasonable 
character  exempting  the  company  from 
liability  for  the  loss  or  damage  of  luggage 
are  void  (Cohen  y.  SotUh  Eaatem  By,  Co., 
I  Exoh.  Div.  217 ;  2  Exch.  Div.  253),  ex- 
cepting as  regards  the  carriage  thereof  on 
railways  not  belonging  to  the  company 
{ZunM  V.  South  Eaatem  By.  Co,,  L.  B.  4 
Q.  B.  539) :  and  see  Henderson  v.  Stevenaon^ 
L.  R.  2  H.  L.  Sc.  470).  But  the  pas- 
senger must  travel  with  his  luggage 
(Becker  v.  Great  Eattem  By.  Co.,  L.  R.  5 
Q.  B.  241),  and  must  not  take  it  (excepting 
at  his  own  risk)  into  the  carriage  with  him 
(TaUey  v.  Oreat  Western  By,  Co,,  L.  B.  6 
C.  P.  44). 

PASSSHGER'8    LTTGOAOE:    See    tiUe 
Passxmoebs,  Carbiagb  of. 

PAST  XXXBSBB,  IIABILITT  OP :  See 

title  GONTBIBTTTOBIBB. 

PABTinUB,  OOmcOK  OP.  Is  of  four 
kinds,  viz.,  (I.)  Appendant;  (2.)  Appur- 
tenant ;  (3.)  Pur  Cause  de  Vicinage ;  and 
(4.)  In  gross,  (1.)  Common  of  pasture 
appendant  arose  at  first  of  noci'ssity,  and 
therefore  was  limited  to  such  cattle  as  were 
necessary  or  useful  in  agriculture ;  conse- 
quently, it  cannot  be  claimed  for  all  kinds 
of  beasts  (Cro.  Jac.  580).  This  common  is 
appendant  in  general  to  arable  land  only, 
and  not  to  a  house,  meadow,  or  pasture  (1 
Roll.  Abr.  397  E.  28,  29).  This  oonmion 
is  either  sans  nombre  or  stinted,  that  is  to 
say,  it  is  sans  nombre^  when  for  all  cattle 
levant  and  oouehant ;  and  it  is  stirUed,  when 
for  a  specified  number,  usually  less  than  the 
cattle  levant  and  eouehant,  (2.)  Common 
of  pasture  appurtenant  may  arise  at  the 
present  day,  and  may  extend  to  all  beasts, 
but  of  a  limited  number,  although  the  limit 
is  not  necessarily  or  even  usually  that  of 
cattle  levant  and  oouehant.  (8.)  Common 
tfi  gross  exists  apart  from  any  corporeal 
hereditament,  and  arises  by  grant  only; 
it  may  be  either  for  a  specified  number  of 
cattle  or  sans  nombre ;  but  common  sans 
nombre  cautiot  be  exercised  to  the  detriment 
or  exclusion  of  the  other  commoners.  (4.) 
As  regards  common  pur  eause  de  vicinage, 
see  title  Vioinaob.  There  is  a  species  of 
common  called  common  of  shack,  e.g.,  in 
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Norfolk,  and  arises  in  this  way,  viz.,  when 
fields  of  arable  land  belonging  to  different 
owners  lie  intermixed,  the  different  owners 
turn  in  theb  cattle  after  the  harvest  to  feed 
promiscuously,  each  owner  excusing  the 
others  of  their  mutual  trespasses.  Shack  is 
probably  a  cormption  of  the  French  word 
ehaque  (each).  Thia  common  is  limited  by 
the  principle  of  levancy  and  conchancy  as 
regards  each  owner. 

See  title  Inoobpobxal  HsBBDirAiODrra. 

PATZHT  AKBIOUITT.  This  is  an 
ambiguity  which  arises  upon  the  words  of 
the  will,  deed,  or  other  instrument,  as 
looked  at  in  themselves,  and  before  they 
are  attempted  to  be  applied  to  the  object 
or  to  the  subject  which  they  describe. 
The  term  is  opposed  to  the  phrase  Latent 
Ambiguity.  The  rule  of  law  is,  that  ex- 
trinsic or  parol  evidence,  although  admis- 
sible in  ail  cases  to  remove  a  latent  am- 
biguity, is  admissible  in  no  case  to  remove 
a  patent  one. 

See  titles  Extbinsio  Evidbncb;  La- 
tent Ambiguitt. 

PATEHT8.  In  consequence  of  the 
abuse  of  the  prerogative  in  grantmg  mO' 
nopolies,  the  stiitute  21  Jac.  1,  c.  3,  was 
nassed,  which,  after  declaring  that  the 
letters  patent  theretofore  granted  were 
contrary  to  the  laws  of  this  realm,  and 
therefore  utterly  void  and  of  none  effect, 
went  on  to  provide  and  enact  that  any 
deckration  in  the  Act  before  mentioned 
should  not  extend  to  any  letters  patent  for 
the  term  of  fourteen  years  or  under  there- 
tofore made,  or  thereafter  to  be  made,  of 
the  sole  working  or  making  of  any  manner 
of  new  manufacture  within  this  realm  to 
the  first  and  true  inventor  or  inventors  of 
such  manufactures,  which  others  at  the 
time  of  the  granting  of  such  letters  patent 
did  not  use,  so  they  be  not  contrary  to  the 
law  nor  mischievous  to  the  state  bv  raising 
of  the  prices  of  commodities  at  home,  or 
hurt  of  trade,  or  generally  inconvenient. 
Upon  this  statute,  the  whole  patent  law  is 
to  the  present  day  substantially  founded. 
The  first  and  true  inventor  is  the  person 
who  first  seeks  protection  for  an  invention 
which  has  either  originated  with  himself 
or  has  been  obtained  from  a  foreign  country, 
the  invention  in  the  latter  case  not  having 
been  the  subject  of  an  expired  foreign 
patent  A  new  manufadure  may  be  either 
an  entirely  new  article,  or  a  better  article, 
or  a  cheaper  article  to  the  public  (Crane  v. 
Price,  1  Webst.  Pat.  Ca.  408);  and  novelty 
in  the  combination  of  the  parts  will  sup- 
port a  valid  patent  (Brunton  v.  Hawkes, 
1  Carp.  Rep.  410;  Harrison  v.  Anderston 
Foundry  Co,,  1  App.  Ca.  574).  It  is 
competent  upon  petition  to  the  Crown  to 
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obtain  an  extension  of  patent  right  after 
the  expiration  of  the  fourteen  years  allowed 
by  the  statute  of  James  for  sueh  further 
period  as  the  Privy  Coonoil  shall  think  it 
fit  or  proper  for  the  due  remuneration  of 
the  inventor.  This  extension  is  permitted 
under  the  statutes  5  &  6  Will.  4,  c.  83,  and 
the  Platen t  Law  Amendment  Act,  1852 
(15  &  16  Vict  c.  88). 

See  titles  NoncB  of  Objxotions  to 
Patent  ;  Pabticulabs  of  Ikfbingb- 
mxnt;  Spicifioatign  ;  &o, 

PATEB  E8T  QUZK  VUFTLB  DSXOH- 
8TSA1IT.  Means  literally  that  he  is  the 
father  whom  the  existing  marriage  indicates 
as  such :  and  tiiis  maxim  it  is  which  pre- 
vents an  apparent  father  from  bastardizing 
the  issue  born  under  cover  of  hia  marriage. 
The  evidence  of  access  or  of  non-access 
between  married  people  living  together  is 
excluded  for  public  reasons  of  decency  and 
morality  (Boll.  Abr.  Bastard,  B. ;  O).  Litt. 
244  a.)  But  the  maxim  does  not  exclude 
proof  of  non-access,  where  the  husband  is 
proved  to  have  been  absent  from  (aud  the 
wife  present  within)  the  four  seas  during 
the  entire  period  of  gestation  {MorrU  v. 
DavU,  5  CI.  ft  F.  163 ;  and  see  Banbury 
Peerage  Case,  1  &.  &  S.  155 ;  Barony  oj 
Baye  and  Sele,  1  H.  L.  G.  507). 
See  title  Non-Aocess. 

PATBIA  P0TE8TA8.  Children  bom  in 
lawful  wedlock  and  also  children  adopted 
were,  in  Ruman  Law,  witliin  or  under  the 
poieetaa  (t.e.,  power  or  control)  of  their 
father  (paler) ;  and  as  incident  to  such 
pote$ta8j  the  father  acquired  all  the  pro- 
perty of  his  children,  and  bad  originally 
the  power  of  life  and  death  over  their  per- 
sons (vtt«  neeUque  potegtcUem).  But  the 
power  was  greatly  relaxed,  both  as  re- 
garded the  child's  property,  and  also  (and 
principally)  as  regarded  his  person  by  the 
luter  Roman  Law,  and  especially  by  the 
legislation  of  the  Emperora. 
See  title  Peculium. 

PATBOV.    He  who  has  the  right,  title, 
power,  or  privilege  of  presenting  to  tin 
ecclesiastical  benefice. 
See  title  Advowson. 

PAUPBB :  See  title  Poob. 

PATJPESIZ8.    In  Roman  Law,  was  da- 
mage done  by  some  domesticated  animal 
during  some  sudden  wilfulness,  occasioned, 
e,g.,  by  heat.    The  owner  was  liable. 
See  title  Noxa. 

PAT7PEKI8,  70BMA  :   See  title  FoBui 
Paufebis. 

PAWV :     See    titles    Pawnbbokioeks  ; 
Pled3B. 


PAWVBBQDBE8.  Are  a  spedeB  of 
paid  bailees,  and  their  liabilities  in  respecst 
of  n^ligence  are  determined  aooordingly. 
If  left  to  the  Oommon  Law,  the  rights  of 
pawnbrokers  would  be  the  rights  of  oidt* 
nary  pawnees  or  pledgees;  but  owing  to 
certain  abuses  to  which  the  trade  of  pawn- 
broking  is  exposed,  the  Legislatnre  haa 
thought  fit  to  control  it  by  statutory  pro- 
vision. The  principal  Acts  upon  the  sub- 
ject in  force  until  recently  were  the  39  & 
40  Geo.  8,  c.  99,  and  28  A  24  Vict  a  21  ; 
but  both  these  statutes,  together  with  many 
minor  ones,  have  been  repealed,  and  the 
whole  law  of  pawnbrokers  has  been  con- 
solidated by  the  Pawnbrokers  Act,  1872 
(35  A  36  Vict.  c.  93>  That  Act  dividea 
loans  into  two  classes: — 

(1.)  Loans  above  10s.  and  not  above 
40s.,  on  which  class  of  loans  a  charge  of 
one  penny  is  allowed  for  the  ticket,  and 
one  halfpenny  per  two  shillings  per  calen- 
dar month  by  way  of  profit,  all  fractions  of 
two  shillings  or  calendar  months  (unless 
under  a  fortnight)  being  chargeable  at  the 
same  rate;  and 

(2.)  Loans  above  40f  and  not  abovo 
£10,  on  which  class  of  loans  a  charge  of 
one  penny  is  allowed  for  the  ticket,  and 
one  halfpenny  per  half-crown  per  calendar 
month  by  way  of  profit,  all  fractions  of 
half-crowns  or  calendur  months  being 
chargeable  at  the  same  rate. 

The  statute  (s.  16)  directs  that  every 
pledge  shall  be  redeemable  within  twelve 
months  from  the  day  of  pawning,  exclusive 
of  that  day,  with  seven  days  of  grace. 
And  by  s.  17,  a  pledge  pawned  for  10s. 
or  under,  if  not  redeemed  within  that  time 
becomes  the  absolute  property  of  the  pawn- 
broker ;  but  by  B.  18,  a  pledge  for  above 
lOf.  continues  redeemable  beyond  that 
time  until  the  actual  sale  thereof.  The 
sale  shall  be  only  by  public  auction  (s.  19), 
and  the  pawnbroker  is  to  account  for  the 
surplus  (if  any),  allowing  for  costs  of  sale 
ana  set-off.  The  Act  does  not  prohibit 
special  contracts  between  the  pawnbroker 
and  his  customer  (s.  24).  Upon  producikm 
of  the  ticket  and  payment  of  all  sums 
owing  on  the  pledge  within  the  period  for 
redemption,  the  pawnbroker  is  bound  to 
deliver  up  the  same;  and  by  s.  27,  he  is 
made  liable  for  all  damage  or  destruction 
occasioned  by  fire.  Seedon  29  makes  pro- 
visions for  cases  in  which  the  ticket  has 
been  lost  (Singer  Manufacturing  Company 
V.  (Jlark,  5  Exch.  Div.  3«). 

By  the  Common  Law  (Moriey  v.  AHei^ 
borough,  3  Ex.  500),  a  pawnbroker  could 
not  retain  goods  illegally  pawned,  e.g^ 
stolen  goods,  nor  could  the  purchaser  frixn 
him  retain  same,  as  against  tlie  true  owner : 
but  under  s.  80  of  the  Act  of  1872,  upon 
conviction  of  the  thief,  the  Court  may  (in 
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its  dinretioD)  either  allow  the  pawnbcoker 
to  letain  the  goods  as  a  seeurlty  for  the 
money  adyaooed  or  order  the  restitntion 
thereof  to  the  irue  owner. 
See  title  PuEDOt. 

PATSX.  Ib  the  person  to  whom  pay- 
ment has  been,  or  is  to  be,  made.  For 
example,  in  the  case  of  a  bill  of  exchange 
or  a  promissory  note,  the  person  in  whose 
fayoor  the  oraer  or  promise  contained  in 
the  instrument  is  expressed  to  be  made,  is 
the  payee  thereof 

See  title  Bill  of  Exohangb. 

PATXAflTBB  OTOEBAL.  Is  an  officer 
of  the  goTemment,  the  first  appointment 
of  whom  it  is  difficult  to  spMfy,  bnt  his 
duties  have  been  from  time  to  time  defined 
and  extended  by  yarious  statutes,  prin- 
cipally 57  Ghx).  8,  c.  41  (us  to  militia  pay- 
ments), 5  &  6  WiU.  4,  0.  85  (as  to  ordnance, 
nayy,  Ac.,  payments),  11  ft  12  Vict  c.  55 
(as  to  dyil  seryice  payments,  ftcX  and 
85  ft  86  Yict  c.  44  (as  to  accounts  of 
Accountant-General  of  the  0)urt  of  Ohan- 
cery),  these  seyeral  statutes  haying  trana- 
ferired  to  the  Paymaster  General  the  duties 
of  the  seyeral  particular  offices  and  officers 
specified  therein. 

FAYMEHT.  This  is  the  normal  mode 
of  discbargiog  any  obligation.  In  the 
case  of  seveml  distinct  debts  owing  between 
the  same  creditor  and  debtor,  if  ue  debtor 
makes  a  general  payment,  the  doctrine  of 
the  Appbopbiation  op  Patments  is  called 
into  actiyity  (tee  that  title). 

FATKSNT  OF  XOlTEy  IHTO  OOXTBT. 
When  the  defendant,  in  an  action  brought 
for  a  giyen  sum,  admits  either  the  whole 
or  a  part  of  the  plaintilTs  claim,  he  often, 
with  the  yiew  of  preyenting  the  plaintiff 
from  further  maintaining  his  action,  pleads 
what  is  termed  a  **plea  of  payment  into 
Gourt,"  by  which  he  alleges  that  he  brings 
a  sum  of  money  into  Court  ready  to  be 
paid  to  the  plaintiff  if  he  will  accept  the 
same,  and  that  the  plaintiff  has  no  claim 
to  a  larger  amount ;  and  this  plea  is  ac- 
oompanira  by  an  actual  payment  of  the 
specified  sum  into  the  hands  of  the  proper 
officer  of  the  Court,  where  tlie  plaintiff,  or 
usually  his  attorney,  may,  upon  applica- 
tion, obtain  it  Should  the  plaintiff,  after 
this,  proceed  with  the  action,  he  does  so  at 
the  peril  of  being  defeatfd,  and  haying 
the  costs  to  pay,  unless  he  should,  upon 
the  trial,  proye  that  a  fnrthcr  sum  still  re- 
mains due  to  him  from  the  defendant  By 
the  C.  L.  P.  Act,  1852  (15  ft  16  Vict  c  76). 
B.  70,  in  extension  of  a  similar  proyision  oon- 
taineii  in  the  3  ft  4  Will.  4,  c.  42,  s.  21,  it 
was  lawful  for  the  defendant  in  all  actions 
(except  actions  for  assault  and   battery. 


PATXnT  OP  XORT  IHTO  OOVBT— 

eonHnued, 

fiilse  imprisonment,  libel,  shmder,  malicious 
anest  or  prosecution  [criminal  oonyeraa- 
tion],  or  debauching  of  the  plaintiff's 
daughter  or  serrantX  and,  by  leaye  of  the 
Court  or  a  judge,  upon  such  terms  as 
seemed  fit,  for  one  or  more  of  seyeral  de- 
fendants, to  psy  into  the  Court  a  sum  of 
money  by  way  of  compensation  or  amends. 
Sudi  payment  into  Court  admitted  the 
plaintiffs  ground  of  action,  and  the  plain- 
tiff was  entitled  to  haye  the  money  in  any 
eyent ;  but,  temble,  the  Court  might  control 
or  direct  the  application  of  the  money 
{Carr  y.  BoyaX  Exchange  Inwranee  Con^ 
pany,  84  L.  J.  (Q.  B.)  81).  Under  the 
present  practice,  if  the  payment  into  Court 
is  made  before  the  defen<mnt  delivers  his 
stttement  of  defence  he  is  to  notify  the  fact 
of  payment  to  the  plaintiff^  but  otherwise 
he  IS  to  plead  same  in  his  statement  of  de- 
fence (Order  xxx.  1,  2)  ;  and  the  defendant 
may,  along  with  the  plea  of  payment  into 
Court,  pl^d  (without  any  leave  so  to  do) 
pleas  of  an  independent  and  primdfcusie 
inconsistent  character  (Burdon  y.  Ureen" 
wood,  3  Exch.  Div.  251). 

PEACE,  ABTICIS8  OF  TEE.  Where  a 
person  savs  that  his  life  is  endungerod 
through  the  hostility  of  some  one,  ho  may 
exhibit  articles  of  the  peace  (being  a  formal 
statement  of  the  danger)  to  the  Court  or  a 
magistrate,  who  will  uereupon  require  the 
party  informed  against  to  give  security  to 
Keep  the  peaoe.  But  the  Court  must  satisfy 
itself  tiiat  there  is  on  tiie  face  of  the  articles 
a  reasonable  ground  of  fear.  Tue  articles 
are  put  in  upon  oath,  and  tiie  defendant 
cannot  controvert  the  allegations  contained 
therein,  even  by  affidavit  (fiez  y.  Doherty, 
18  East  171). 

See  title  SurpuoAyiT,  Wbit  of. 

PEACE,  BILL  OF:  See  title  Bill  of 
Peace. 

PEACE  OF  GOD  AHD  TEE  CHUBCH. 

Anciently  meant  to  signify  that  rest  and 
cessation  which  the  king's  subjects  had 
from  trouble  and  suit  of  law  between  the 
terms  (Cowel). 

PEOULIAB,  PABI8H  OB  CHUBCE.  This 
was  the  phrase  used  to  designate  a  parti- 
cular parish  or  churcli  that  had  jurisdiction 
within  itself  for  granting  probates  of  wills, 
fto.,  exempt  from  the  Ordinary  or  Bishop's 
Courts.  The  Court  of  Peculiara  was  a 
0)urt  annexed  to  the  Court  of  Arches,  and 
had  jurisdiction  over  all  those  parishes  dis- 
persed through  the  province  of  Canterbury, 
in  the  midst  of  other  dioceses,  whicli  were 
exempt  from  the  ordinary  jurisdiction  and 
8ubje<*t  to  the  ra<*lropolitan  only,  in  whioli 
Court  all  ecclesiastical  causes  arising?  within 
tiicse  peculiar  or  exempt  jurisdictions  woro 
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RCVIIAB,  PABISH   OB  OEVBCK— 

eonHnued, 

originally  oognicable  (Zes  Terme$  de  la 
Ley), 

PECULnrX.  In  Boman  Law,  was  the 
permissive  property  of  slaves  and  of  chil- 
aren  in  the  poteUas  of  their  masters  or 
fathers.  The  |)eott2t«fii  of  the  slave  was 
and  continued  to  be  his  porely  on  suffer- 
ance of  his  master;  but  as  regards  the 
peeulium  of  children,  the  following  dis- 
tinctions were  taken,  that  is  to  say: — 
(1.)  Profeciiiium  Peeulium^  that  arising 
from  (profectum)  the  property  of  the  father 
oommitted  to  the  child  fur  the  purposes  of 
trade,  lemained  the  father's  in  full  iuufruel 
and  dominium ;  (2.)  Adventitium  Pectuiumj 
that  accruing  to  the  child  from  adventitious 
sources  or  nom  his  own  labour  alone, 
belonged  in  umtfruet  only  to  the  fiither,  and 
belonged  in  domtntttiii  to  the  child;  and 
(3.)  Castreme  or  Qtum  CagtreMe  Peeulium^ 
that  coming  to  the  child  as  the  reward 
of  military  services  or  of  attendance  at  the 
palace,  belonged  to  the  child  in  full  umt- 
fruet  and  dominium  both,  so  that  he  could 
make  a  will  of  it ;  but  as  regarded  this 
last  mentioned  peeulium^  the  father  (if  he 
emancipated  the  child)  became  ip8o  facto 
entitled  to  the  wufruet  in  one  equal  half 
part  thereof,  although  otherwise  the  child's 
right  thereto  was  not  affected. 

JPKCUJIIA  C0H8T1TUTA.  In  Boman 
Law,  money  owing  (even  upon  a  moral 
obligation^  upon  a  day  being  fixed  (eonHi- 
tutd)  fur  its  payment,  became  recoverable 
upon  the  implied  promise  to  pay  on  that 
duy,  in  an  action  called  de  pecunid  con- 
tiitutdt — the  implied  promise  not  amounting 
(of  course)  to  a  stipmatio. 
See  title  Stipulatio. 

PSCUVIA  HON  innCSBATA.  In  Roman 
Law,  when  a  bond  had  been  given  for  the 
repayment  of  money  which  at  the  time  of 
giving  the  bond  it  was  the  intention  of  the 
obligor  to  borrow,  and  the  obligee  (although 
in  possession  of  the  bond)  refused  in  fact 
to  advance  the  money,  then  to  an  action 
on  the  bond,  the  defence  might  be  pleaded 
that  the  money  had  never  been  in  fact 
advanced  (exceptio  de  pecunid  non  nume- 
ratd);  and  the  onus  of  disproving  this 
defence  was  thrown  on  the  plaintiff  (tl^e 
obligee)  for  two  years  after  the  date  of 
giving  the  bond ;  but  after  that  period, 
Sie  onus  of  proving  it  was  left  with  the 
defendant  (the  obligor),  because  (of  course) 
he  might  have  been  active  earlier  to  obtain 
the  delivery  up  of  the  bond,  upon  the 
ground  of  the  fhtud  that  had  been  practised 
upon  him. 

FEOUHIABT  CAI78E8.  These  were 
causes   in   the   Spiritual   Courts   arising 


FBOVHIABT  OAVnB  continued. 
either  from  the  withholding  of  ecclesias- 
tical dues,  or  lh>m  the  doing  or  neglecting 
some  act  relating  to  the  church  whereby 
some  damage  aocrued  to  the  plaintiff;  for 
instance,  the  subtraction  and  withholding  of 
tithes  fit>m  the  parson  or  vicar;  the  non- 
payment of  eoclesiastical  dues  to  the  clergy, 
as  pensions,  mortuaries,  compositions,  and 
the  like. 

PBCmriABT  LS0ACIE8:  See  title  Lb' 

OACIIS. 

FXBAVBI  JUDIOBS :  See  title  Judicbs 
Pedanel 

FEDIOBEE,  n007  OF.  In  actions  of 
ejectment  and  some  other  actions,  it  is  re- 
quired to  prove  the  heirship  or  other  re- 
lationship of  the  claimant  This  proof 
usually  consists  of  certificates  of  births^ 
baptisms,  marriages,  and  deaths  or  burials, 
together  with  one  or  more  affidavits  of  the 
identity  of  the  parties  whose  names  appear 
in  the  certificates.  Failing  such  certifi- 
cates or  in  aid  of  them,  family  reputation 
is  admissible  in  evidence;  and  a  paper 
writing  in  the  handwriting  of  a  deceased 
member  of  the  family  purporting  to  give  a 
genealogical  account  of  tne  fiumly  is  ad- 
missible, although  never  made  public  by 
the  writer,  although  erroneous  in  many 
particulars,  and  although  professing  to  be 
founded  partly  on  hearsay  (MondUon  v. 
AUomey-Cfeneral,  2  Buss.  &  My.  147) :  but 
not  if  it  is  shewn  to  have  been  compiled 
from  certificates  {Daviee  v.  LowndeSf  6  Man. 
&  Gr.  471). 

PSBBAGS.  The  firtt  order  of  nobility 
introduced  into  England  after  the  Norman 
Con(juest  was  that  of  Baron  hy  Tenure,  a 
dignity  attached  to  the  possession  of  certain 
lands  held  directly  from  the  Crown,  con- 
ditionally upon  the  performance  of  honor- 
ary services  to  the  king,  e.u.,  the  Earldom  of 
Arundel  (Duke  of  Norfolk)  is  enjoyed  by 
virtue  of  the  tenure  of  Arundel  Castle.  But 
Barons  by  tenure  have  practically  ceased, 
and  to  them  have  succeeded  successively 
Barone  by  Writ  and  Barone  by  LeUere 
Patentf — the  earliest  instance  of  the  cre- 
ation of  a  Baron  by  writ  being  in  49  Hen.  3, 
and  of  a  Baron  by  letters  patent  being  in 
1387. 

See  title  Babont. 

PESB8.  Those  who  are  impanelled  in 
an  inquest  upon  any  man  for  tne  convict- 
ing or  clearing  him  of  any  offence  for 
which  he  is  called  in  question.  The  jury 
was  so  called  from  the  Latin  pares,  t.e., 
equals,  because  it  is  the  custom  of  this 
country  to  try  every  man  by  his  equals, 
that  is  to  say,  by  his  peers  (iudicio  parium 
Buorum),  The  word  *'  peer ''  seems  also  not 
merely  to  have  signified  one  of  the  same 
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rank ;  but  it  was  also  used  to  signif  j  tho 
Taasalfl  or  tenants  of  the  same  lord,  who 
attended  him  in  his  Courts  and  adjudicated 
npon  matters  arising  out  of  their  lord's 
fees,  and  were  thence  called  peers  of  fees 
(Cowel ;  Lea  Termes  de  la  Ley),  Whenoe 
also  apparently  the  king's  barons,  who  sit 
in  the  House  of  Lords,  are  called  hia  peeri, 
being  (or  having  at  any  rate  been)  to  some 
extent  and  for  some  purposes  the  equals  of 
the  sovereign. 

See  also  titles  Babon;  Babont;  and 
LoBD8>  Houss  OF ;  and  next  title. 

PEEB8,    QTTAIiITT    07    SFIBITirAL. 

For  the  general  nature  of  Barony,  in  the 
case  of  the  Temi)oral  Peers  or  Lay  Lords, 
as  they  may  be  called,  $ee  title  Babont. 
With  reference  to  the  Spiritual  Peers,  or 
Bishops,  as  they  now  are,  their  title  of 
peerage  seems  to  rest  npon  the  following 
bases  or  basis : — 

In  early  times  the  title  of  the  prelates 
to  sit  in  the  House  of  Peers  was  camula- 
tive,  resting  on  one  or  more  of  the  following 
grounds  :-^ 
(1.)  Tbeir  leamino^. 

(2.)  The  custom  of  Western  Europe  (in- 
clusive of  England)  to  admit  the 
clergy  to  their  supreme  councils ; 
and 
(3.)  The  tenure  of  lands  by  barony. 
Probably,  however,  the  third  of  these 
three  grounds  was  the  chiefest,  as  the 
absence  of  it  is  in  some  instances  (e.a., 
that  of  the  Prior  of  6t.  James,  at  Xortn- 
ampton,  in  12  Edw.  2,  and  that  of  the 
Abbot  of  Leicester  in  25  Edw.  3)  made  a 
ground  of  exemption  to  the  prelate  from 
attendance  in  Parliament;  it  is  certain, 
however,  that  the  third  g^und  was  not  a 
tine  qud  non  in  the  Spiritual  Peerage,  as 
many  spiritual  peers  were  in  the  House 
upon  the  grounos  of  their  learning  and  of 
the  custom  of  Europe  alone,  or  upon  one  of 
such  grounds ;  and  that,  or  those,  are  the 
present  titles  of  these  spiritual  peers  to  sit 
w  the  House  of  Lords. 

To  all  intents  and  purposes  the  spiritual 
peers  were  (with  one  exception)  upon  a 
level  with  the  temporal  peers  for  the  time 
being,  but  they  must  necessarily  have  been 
(in  most  if  not  all  oases)  life  peers  only. 
The  one  exception  to  this  ^neral  eauality 
consisted  in  the  following  peculiarity, 
namely,  the  spiritual  had  not  (nor  have 
they)  tiie  right  of  being  present  during 
the  trial  or  (at  any  rate)  upon  the  judg- 
ment (whether  of  condemnation  or  of 
acquittal)  of  a  temporal  peer,  or  of  being, 
themselves  tried  (like  a  temporal  peer)  by 
their  peers.  This  point  of  inferiority, 
however,  has  never  been  assented  to  by 
the  spiritual  peers  themselves ;    e.g,j  in 
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25  Edw.  3,  upon  the  trial  of  a  certain 
temporal  peer,  the  spiritual  peers,  upon 
retiring,  remonstrated  that  they  had  rail 
right  to  remain ;  and  again,  s.g.,  in  1357, 
the  Bishop  of  Ely  claimed  to  be  tried  by 
the  Lords,  but  that  claim  was  disallowed, 
and  he  went  before  a  jury ;  and  the  same 
was  the  case  with  Bishop  Fisher  in  the 
reign  of  Henry  YHI.,  which  latter  case 
settled  the  law. 

PSVAI    ACnOirS:    See   title   Penal 
Statutbs. 

FEVAL  BILL.  An  instrument  formerly 
in  use  by  which  a  party  bound  himself  to 
pay  a  certain  sum  or  sums  of  money,  or  to 
do  certain  acts,  or  in  default  thereof  to  pay 
a  certain  specified  sum  by  way  of  penalty, 
thence  tormed  a  penal  sum.  These  in- 
struments have  been  superseded  by  bonds 
in  a  penal  sum  with  oonaitions. 
See  title  Penalty  or  a  Bond. 

PEVAL  STATUTES.  Statutes  imposing 
certain  penalties  on  the  commission  of 
certain  offences;  and  actions  brought  for 
the  recovery  of  such  penalties  are  denomi- 
nated penal  actions.  Inasmuch  as  a  penal 
statute  is,  to  the  extent  of  the  penalty,  a 
money-bill,  the  Commons  have  exclusive 
privileges  as  regards  their  penal  clauses. 
See  titles  Monet-Bills  ;  Qui  Tam 
Actions. 

PENALTIES,       RELIEF       AGAIEST. 

Whenever  a  penalty  or  a  forfeiture  is  in- 
serted in  any  written  instrument,  merely  to 
secure  the  performance  of  some  act,  Equity 
regards  the  performance  of  the  act  as  the 
substantial  and  principal  intent  of  the  in- 
strument, and  accordingly  relieves  (in  the 
? general  case)  against  the  penalty  or  the 
orfeiture  upon  the  substantial  performance 
of  the  act,  or  upon  the  payment  of  adequate 
damages  for  its  non-performance.  This  is 
the  principle  underlying  the  relief  given  in 
Eouity  from  the  penalty  of  a  bond  (tee 
title  Penalty  of  a  Bond)  ;  and  the  same 
principle  has  been  extended  (at  least  in 
cases  other  than  those  arising  upon  leases 
between  landlord  and  tenant)  to  forfeiture 
clauses  also ;  and  even  in  the  case  of  leases. 
Equity  will  relieve  from  the  forfeiture  in  a 
few  limited  cases,  e,g.,  from  forfeiture  for 
the  unpunotual  payment  of  rent»  or  for  the 
technical  non-repair  (there  being  a  sub- 
stantial repair)  of  the  premises,  and  (under 
stetuto)  from  breach  of  covenant  to  insure, 
— in  each  instence  upon  equitable  tenns 
(see  Snell's  Equity  5th  ed.,  pp.  337-343). 

FEHALTT  OF  A  BOND.  The  sum  of 
money  which  the  obligor  of  a  bond  under- 
tekes  to  pay  by  way  of  penalty,  in  the 
event  of  his  omitting  to  pierform  or  carry 
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out  the  terms  imposed  upon  him  by  the 
conditioDB  of  the  bond ;  bnt  the  intention 
of  the  parties  is  that  the  obligor  shall  do 
the  act,  and  not  that  he  shall  escape  doing 
it  npon  paying  the  penalty  (^Hotoard  v. 
Uopkyns,  2  Atk.  370).  The  distinction 
between  a  penalty  and  a  sum  payable  as 
liquidated  damages  is  this,  that  the  penal 
sum  is  generally  or  always  double  the 
amount  of  the  debt  secured  by  the  bond, 
whereas  liquidated  or  ascertained  damages, 
as  the  name  indicates,  are  intended  to 
denote,  and  usually  denote,  the  exact 
amount  of  the  debt.  The  Courts  of  Law 
and  also  of  Equity  relieve  against  penal- 
ties upon  payment  of  the  principal  debt, 
and  interest,  and  costs ;  nor  will  this  right 
to  relief  be  excluded  by  the  parties  merely 
designating  that  as  liquidated  damages 
which  is  in  reality  a  penalty  {Kerhble  t. 
Farren,  6  Bing.  141),  unless  where  the 
damages  are  altogether  unascertainable, 
otherwise  than  by  the  amount  fixed  by  the 
instrument  (Atkyru  v.  Kinnier,  1  Ex.  659). 

PEHALTT,  amUTIOKB  SXPOSIHa  TO. 

In  cross-examination  of  witnesses,  and  also 
in  inyolnntary  depositions,  these  questions 
need  not  be  answered,  the  privilege  of 
witnesses  extending  to  exempt  them  from 
answering  such ;  ted  qtusre  {SideboUom  ▼. 
Adkins,  5  W.  R.  743). 

See  title  Privilmb  of  WmnESSBB. 

FEKBBNTB  UTS.    Pending  the  suit, 
whilst  the  suit  is  pending. 
See  title  Lis  Pkhsenb. 

FSHDIHO  AOTIOK,  PLEA  01*.  Where 
there  is  an  action  depending  at  the  date  of 
the  commencement  of  a  second  action  in- 
volving the  same  subject-matter,  and  the 
whole  effect  of  the  second  action  is  attain- 
able in  the  first  action,  this  plea  is  usually 
a  good  defence  {Lawy.  Bighy,  4  Bro.  0.  0. 
60,  63).  And  it  is  not  (in  general)  neces- 
sary to  the  sufficiency  of  this  plea,  that  the 
first  action  should  be  between  precisely  the 
same  parties  as  the  second  action,  although 
the  parties  must  of  course  be  substantially 
the  same  (Moor  v.  WeUh  Copper  Co.,  1  £q. 
Oa.  Abr.  39,  pi.  14). 

PJUUEL'BATIOH.  A  term  used  in  cri- 
minal law,  and  denoting  (in  oases  of  alleged 
rape)  the  insertion  of  the  male  part  into 
the  female  parts  to  however  alight  an 
extent ;  and  by  which  insertion  the  offenoe 
is  complete,  without  proof  of  emission 
(Arch.  Crim.  Practice). 

PBH8I0H.  That  which  in  the  Inner 
and  the  Middle  Temple  is  called  a  parlia- 
ment, and  in  Lincoln's  Inn  a  council,  is  in 
Gray's  Inn  termed  a  pension ;  that  is,  an 
assembly  of  the  members  of  the  society  to 
consult  of  their  affairs. 


PEH8I0V8  An  OmOBS:  Bee  titte 
Offigis  and  PBNBiam. 

PSHBIOV  Lira.  This  is  the  list  of 
persons  receiving  pensions  firom  the  voy»l 
bounty.  It  is  limited  to  £1200  as  the  Bam 
which  is  not  to  be  exceeded  in  the  craatian 
of  new  pensions  in  any  year. 

See  title  CnriL  lasr,  Sbttlbiibht  of. 

PEPPEBOOBir  SXNT.  Where  only  a 
nominal  rent  is  reserved,  the  zesorvalioii  is 
confined  to  **  one  peppercorn." 

PBB  AUTXB  TH.    For  or  dvrhig  the 

life  of  another,  for  such  a  period  as  another 
person  shall  live. 

i6!00  title  Pus  AUTBB  Yn. 

FEB  CAPITA,  DiraBIBUnOV:  See  title 
Oaftta,  DisnuBunoir  fbb. 

PXB  cm  ST  POra:  See  title  Ertbt, 
Wbttof. 

PEB  OUBIAIL  A  phnse  ooeaaionally 
used  in  the  reports,  ana  meaning  that  the 
presiding  judge  or  judges  spoke  to  this  or 
that  effect. 

PEBylVTEB:  5Sm title EiiTBT,W]tiT of. 

PKEt  KT  ST  PER  TOUT.  This  jduaee 
is  applied  to  joint  tenants  who  are  said  to 
be  seised  per  my  et  oer  tout:  that  is,  by  the 
half  or  moiety  ana  by  all ;  that  Is,  they 
each  have  the  entire  possession  as  wdl  A 
every  parcel  or  piece  of  the  land  as  c^  the 
whole  considered  in  the  aggregate.  For 
one  of  them  has  not  a  seisin  of  one-half  or 
moiety,  and  the  other  of  the  other  half  or 
moiety ;  nor  can  one  be  exclusively  seised 
of  one  acre  and  his  companion  of  another, 
but  each  has  an  undivided  half  or  moiety 
of  the  whole,  and  not  the  whole  of  an  un- 
divided moiety. 

PES  ^VM  SEBYITIA,  WBIT  OF.    A 

judicial  writ  that  issued  upon  the  note  of 
a  fine ;  and  which  lay  for  tne  oonusee  of  a 
manor  or  seigniory  to  oompd  the  tenant  of 
the  land  at  the  time  the  fine  was  levied  to 
attorn  to  him  (Lee  Termee  de  la  Ley), 
See  title  Attobnmsnt. 

PEE  QUOD.  When  an  action  is  brought 
by  a  person  for  deforoation  of  chsfacter, 
and  the  offensive  words  do  not  apparently 
and  npon  the  face  of  them  import  suoh 
defamation  as  will  of  course  be  injurioos, 
it  is  necessary  that  the  plaintiff  shook! 
aver  some  particular  damage  to  have  hap- 
pened; and  this  was  oalkd  laying  his 
action  with  a  per  quod :  thus,  if  I  say  that 
suoh  a  dergrman  is  a  bastard,  he  cannot 
for  that  bring  any  action  against  me, 
unless  he  can  shew  some  spedal  loss  by 
it ;  but  if  he  can  shew  such  special  damage, 
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he  may  bring  hU  aeiion  against  me  for 
■aying  be  was  a  bastard,  per  qiiod  he  lost 
the  presentation  of  snoh  a  living.  In  all 
actions  for  slander,  other  than  for  slander 
to  a  person  in  his  or  her  profession,  trade, 
or  oocapation,  it  is  necessary  to  add  this 
per  quod  daoHe  in  effect,  although  no  longer 
in  form,  inasmach  as  damage  is  an  essential 
part  of  the  ground  of  this  action. 

SEE   ffminSt   DISTEIBUnOV :   8ee 

title  Stirpbs. 

FBEAXBlTLATIOinB  FAOXEVDA,  WER 

07.  A  writ  wluch  lies  where  two  lord- 
ships adjoin  each  other,  and  some  encroach- 
ments are  supposed  to  have  been  made,  by 
which  writ  tne  parties  consent  to  have 
their  bounds  severally  determined.  It  is 
directed  to  the  sheriff,  commanding  him  to 
maiko  perambulation  and  to  set  down  their 
certain  limits  (F.  N.  B.  183). 

See    title    Rationabiubub    Ditisis, 
Wbtt  of. 

FSBZIIFTOET    CHAIISVOB.     Is    a 

privilege  allowed  to  a  prisoner  in  criminal 
cases,  or  at  least  in  capital  ones,  in/avorem 
vtte,  to  challenge  a  certain  number  of 
jurors,  tnihoui  Viewing  any  cause  for  to 
duing. 

See  title  Ghaludtob  Of  Jubobs. 

FEEXIEPTOEY  XAHDAXUB.  When  a 
mandamus  has  issued  commanding  a  party 
either  to  do  a  certain  thing  or  to  signify 
some  reason  to  the  contrary,  and  the  party 
to  whom  such  writ  is  directed  returns  or 
signifies  an  insufficient  reason,  then  there 
issues  in  the  second  place  another  man- 
damus, termed  a  peremptory  mandamus, 
commanding  the  party  to  do  the  thing 
absolutely,  and  to  which  no  other  return 
vrill  he  admitUd  but  a  eertifieaU  of  perfect 
obedience  and  due  execution  of  the  writs. 
See  title  MAHDAiirs. 

PXBEMFTOET  PAFEB.  A  list  of  the 
causes  which  were  enlarged  at  the  request 
of  the  parties,  or  which  stood  over  rrom 
press  of  business  in  Court  to  a  day  which 
was  specified  in  the  paper,  and  which  day 
toae  perempiary, 

nESMPTOET  FLEAS.  Pleos  in  bar 
were  so  termed  in  contradistinction  to  that 
class  of  pleas  called  dilatory  pleas.  Peremp- 
tory pleas  were  usually  pleaded  to  ike 
meriU  of  the  action  with  the  view  of  raising 
a  material  issue  between  the  parties ; 
whilst  dilatory  pleas  were  generally  pleaded 
with  the  view  of  retarding  the  plaintiffs 
proceedings,  and  not  for  the  purpose  of 
raising  an  issue  upon  which  the  parties 
might  go  to  trial  and  settle  the  point  in 
dispute.     Peremptory  picas  were  called 
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also  in  bar,  while  dilatory  pleas  were  said 
to  be  in  abatement  only. 

See  title  Abatbmbnt,  Plbab  or. 

FEEEXFTOET  EULE  TO  DEOLAES. 
When  the  plaintiff  in  an  action  was  not 
ready  to  declare  within  the  time  limited, 
and  the  defendant  wished  to  compel  the 
plaintiff  to  declare,  he  procured  what  was 
termed  a  peremptory  rule  to  declare, 
which  was  in  the  nature  of  an  order  from 
the  Court,  compelling  the  plaintiff  to 
declare  peremptorily  under  pain  of  judg^ 
ment  of  non  pros,  being  signed  agamst  him. 
But  by  the  C.  L.  P.  Act,  1852.  s.  58,  rules 
to  declare,  or  declare  peremptorily,  were 
abolished,  and  instead  tnereof  a  notice  was 
to  be  given  requiring  the  opposite  party  to 
declare,  otherwise  judgment ;  ana  under 
the  present  practice,  the  Court  would  make 
an  order  upon  the  plaintiff  to  deliver  his 
statement  of  claim  peremptorily  on  a  day 
specified,  otherwise  judgment  dismissing 
tne  action. 

See  title  Disbosbal  or  AonoN. 

FEEEXFTOET  WEIT.  This  was  an 
original  writ  called  from  the  words  of  the 
writ,  a  si  ie  fecerit  seeurum,  and  which 
directed  the  sheriff  to  cause  the  defendant 
to  appear  in  Court  without  any  option  aiven 
him,  provided  the  plaintiff  gave  the  sneriff 
security  effectually  to  prosecute  his  claim. 
The  writ  was  verf  occasionally  in  use, 
and  onlv  where  nothing  was  specifically  de- 
mandeo,  but  only  a  saUsfaotion  in  general ; 
as  in  the  case  of  write  of  trespass  on  the 
case,  wherein  no  debt  or  other  specific 
thing  was  sued  for,  but  only  damages  to  be 
assessed  by  a  jury  (1  Arch.  Pract  205). 

FSEFECTIHO  SAIL.  Certein  qualifica- 
tions of  a  property  character  being  required 
of  persons  who  tender  themselves  as  bail, 
when  such  jpersons  have  justified,  i.e,  este- 
blished  their  sufficiency  by  satisfying  the 
Court  that  they  possess  the  requisite  quali- 
fications, a  rule  of  Court  is  made  for  their 
allowance,  and  the  bail  is  then  said  to  be 

Serfected,  «.e.,  the  process  of  giving  bail  is 
nished  or  completed. 

See  title  Ji  stifyino  Bail. 

FSEFOEXAVOE.  This,  Uke  payment, 
is  the  normal  and  natural  mode  of  di»- 
charging  an  obligation.  In  Equity  practice, 
it  has  acquired  a  somefrhat  extended  and 
peooliar  development  Thus,when  a  person 
covenante  to  do  an  act,  and  without  nfialringf 
any  express  reference  to  the  covenant,  he 
does  an  act  which  may  either  wholly  or 
partiallv  be  taken  as  or  towards  a  perform- 
ance of  the  covenant,  Equity  imputes  to 
him  the  intention,  t.s.,  implies  an  intention 
on  his  part,  to  perform  the  covenant    Cases 
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of  perfonnance  in  Equity  fall  under  two 
divifflons,  viz. : — 
(1.)  CoyenanfB  to  pnrchaae  and  settle 
lands,  and  lands  are,  in  fact,  pur- 
chased, bnt  no  settlement  thereof 
is  made  (WilUjoeks  v.  WiUeoeks, 
2  Yem.  558);  and 
(2.)  Covenants  to  leave  personal  pro- 
perty, and  the  covenantee  in  fact 
receives  property  left  by  reason 
of    the    covenantor's    intestacy 
(Blandy  v.  Widmore,  1  P.  Wms. 
323). 
The  rules  applicable  to  both  these  groups 
of  cases  are  the  same,  viz. : — 

(1.)  When  the  lands  purchased  or  per- 
sonal property  left  by  intestacv  are  of  less 
value  than  the  intention  of  the  covenant, 
they  go  in  part  towards  a  performance 
(t.«.,  are  a  performance  pro  ianto)  of  the 
covenant  (Leehmere  v.  CarluU  (JEttxrQ, 
3  P.  Wms.  211);  and 

(2.)  The  omission  of  immaterial  requi- 
sites to  the  due  performance  of  the  cove- 
nant will  count  for  nothing,  e.g ,  the  omis- 
sion or  neglect  to  obtain  the  trustee's 
consent  to  the  purchase,  or  to  purchase 
the  lands  through  the  trustees  as  agents 
^Sowden  v.  SovSUMj  1  Bro.  G.  0.  582) ; 
but 

(3.)  There  is  no  performance  in  these 
cases  if  the  covenant  is  broken  in  the  life- 
time of  the  covenantor  {Oliver  v.  Brich- 
land,  3  Atk.  420). 

See  title  Batisfagtiok  ih  Equity. 

PEBILB  OF  THS  SEA.  This  phrase,  as 
used  in  policies  of  marine  insurance,  does 
not  apply  to  all  perils  which  may  happen 
on  the  sea,  but  to  such  of  those  accidents 
only  as  are  caused  by  the  violence  of  the 
wind  or  waves,  by  thunder  and  lightning, 
by  driving  against  rocks,  by  the  stranding 
of  the  ship,  and  the  like.  The  phrase  has 
been  extended  to  include  losses  by  pirates, 
bv  accidental  collisions,  by  the  swell  of  the 
tide  in  a  dry  harbour  {aid  qtuBre)^  by  the 
wilful  but  not  barratrous  act  of  the  crew  in 
throwing  the  ballast  overboard,  by  a  strand- 
ing rendered  necessary  by  leakage  pro- 
duced by  the  careless  loading  of  the  cargo. 
The  phrase  does  not  extend  to  injuries 
done  to  the  vessel  while  in  a  graving  dock 
(Maude  and  Pollock,  261, 263). 

FEBI0DICAL8 :  See  title  Newspapers. 

PSBJUBT  is  defined  by  Coke  to  be  a 
crime  committed  when  a  lawful  oath  is 
administered  in  some  judicial  proceeding 
to  a  person  who  swears  wilfully,  absolutely, 
and  falsely  in  a  matter  material  to  the 
issue  or  point  in  question.  And  under 
various  modem  statutes,  offences  against 
veracity  of  the  like  sort,  although  not  on 
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oath,  are  rendered  indictable  and  punish- 
able as  perjury,  e.g.j  in  the  oaae  of  the 
declarations  substituted  far  oaths.  The 
Common  Law  penalty  for  peijury  was  fine 
and  imprisonment  at  the  disoetion  of  the 
Court ;  the  statute  law  penalty  was  under 
2  Geo.  2,  c.  25,  s.  2,  transportation  or  im- 
prisonment with  haid  labour  in  the  house 
of  correction,  for  any  torn  not  exceeding 
seven  years ;  and  now  penal  servitude  is, 
under  20  &  21  Vict  o.  8,  and  27  and  28  Vict 
c.  47,  substituted  for  transportation,  the 
term  of  seven  years  remaining  unaltered. 
Two  witnesses  are  required  to  ensure  ft 
conviction  for  perjury. 

See  title  Bdbobeation  ojp  Psbjukt. 

PISXI88IVE  WA8TB :  iS^  title  Wasts. 

PEBMUTATIO.  In  Boman  Law,  is  the 
innominate  contract  of  Exchange  or  Barter. 
For  want  of  a  price  in  money,  thiscontraot 
could  not  be  classified  wititi  endpiio  vendition 
that  is,  sale  proper,  but  it  most  nearly 
resembled  that  contnot. 

See  title  Inhominatb  CoHTBACfiB. 

PZBVAVOT.  Pernancy  signifies  taking, 
receiving,  enjoying,  ftc  Thus,  the  per- 
nancy of  the  profits  of  an  estate  means  the 
receipt  or  enjoyment  of  the  profits ;  and  he 
who  is  so  in  the  receipt  of  the  profits  is 
termed  the  pernor  of  the  profits. 

PBRFETTTAL  CITBATE.  Under  the 
statute  31  ft  32  Vict.  o.  117,  the  incumbent 
of  the  church  of  any  parish  or  new  parish, 
not  being  a  rector,  is  to  be  designated  ft 
vicar,  and  his  benefice  a  vicarage,  if  he  is 
authorized  to  publish  banns  in  the  church 
and  to  solemnize  marriages,  churchinga, 
and  baptisms  therein,  and  if  he  is  entitled 
to  the  entire  fees  arising  fiom  the  per- 
formance of  such  offices. 

£See  titles  Bectob  ;  Vioab. 

FEBPETU AL  SHT AIL :  See  title  E^ ats 
Tail,  Pebpetual. 

PERPETUATING  TESTXMOHT  OF 
WmnSSSSS.  when  a  party  to  a  suit  in 
Equity  is  desirous  of  preserving  the  evi- 
dence of  witnesses  concerning  a  matter 
which  cannot  be  immediately  investigated 
in  a  Court  of  Ijaw,  or  when  he  is  likdy  to 
be  deprived  of  the  evidence  of  material 
witnesses  by  their  death  or  departure  from 
the  realm,  it  was  usual  to  file  a  bill  in  Equity 
to  perpetuate  and  preserve  the  testimony 
of  such  witnesses;  and  the  Court  then 
usually  empowered  certain  persons  to  exa- 
mine such  witnesses,  and  to  take  their  de- 
positions. The  evidence  so  taken  was  then 
available  on  any  future  trial,  if  the  witoess 
or  witnesses  should  in  the  meantime  have 
died,  but  not  otherwise. 
See  title  Db  Bene  Esse. 
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PBBFSIUITT.    VariouB  attempts  have . 
from  time  to  time  been  made  to  keep  land 
in  a  oertain  line  or  fiamily  in  perpetuity, 
but  the  law  difiliking  a  perpetuity  has 
frustrated  every  suoh  attempt    The  most 
noteworthy  attempts  have  been  the  follow- 
ing:— 
(1.)  Bestraints  imposed  upon  tenants  in 
tail  to  prevent  them  from  suffer- 
ing a  common  recovery  or  a  fine, 
— an  attempt  which  was  frustrated 
in  Mildmay$  <kue  (6  Bep.  40) ; 
(2.)  Successive  life  estates,  with  a  pro- 
viso for  the  creation  of  an  ever- 
fresh    succession    of    them,~an 
attempt  which  was  frustrated  in 
Marlborough  CDuke)  v.  Godolphin 
(1  Eden,  ¥A);  and 
(3.)  The  creation  of  executorv  interests 
under  the  Statutes  of  Uses  and  of 
^ills  (27  Hen.  8,  c  10,  and  S2 
Hen.  8,  c.  1), — an  attempt  which 
was  frustrated  in  CadeU  v.  Palmer 
(1  CI.  ft  F.  372),  which  case  also 
established  the  Bule  of  Perpetui- 
ties in  its  present  form,  and  which 
is  in  these  words, — 
Bxde  of  PerpeiuUies  or  of  Bemotenes$. — 
An  executory  interest  cannot  be  created 
so  as  to  talra  effect  unless  within  a  life  or 
lives  in  being,  twenty-one  years  afterwards, 
and  (but  only  where  gestation  actually 
exists  (CadeU  v.  Palmer^  etiprd)  )  the  period 
of  gestation ;  or  (where  no  life  or  number 
of  lives  is  mentioned)  within  twenty-one 
years  alone  {Palmer  v.  Ho^ord,  4  Buss. 
403),  and  (but  only  where  gestation  actu- 
ally exists)  the  period  of  gestation.    More- 
over, all  interests  subsequent  to  and  de- 
pending upon  an  exeeutory  interest  which 
exceeds  the  limits  of  the  rule  are  also  void, 
notwithstanding  in  themselves  they  may 
be  within  the  limits  of  the  rule  {Palmer 
V.  Holford,  supra;  BdbineonY,  HardoadU^ 
2  Bro.  G.  0.  22). 

The  rule  is  applicable  to  personal  as 
well  as  to  real  estate. 

In  the  application  of  the  rule  possible 
and  not  actual  events  are  to  be  considered ; 
so  that  if  the  executorv  interest  which  is 
given  might  hy  pweibiUty  exceed  the  limits 
of  the  rule,  in  other  woras  would  not  necee^ 
mrUy  take  effect  as  a  veeted  interest  (if  at 
all)  within  these  limits,  and  whether  as  to 
all  or  as  to  one  even  of  the  beneficiaries, 
the  interest  is  void.  And  not  only  must 
the  interest  vest,  but  the  respective  vested 
interests  of  the  respective  takers  ^where 
they  are  more  than  one)  must  also  be 
ascertainable,*  within  the  limits  of  the  rule, 
otherwise  the  eift  is  void  (CurH$  v.  Lukin, 
5  BeAv.  147) ;  out  it  is  not  necessary  that 
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the  interest  havinfi:  vested  should  also 
be  in  poeeeseion  {Murray  v.  Addenbroke, 

4  Buss.  407). 

The  following  are  the  chief  examples  of 
interests  attempted  to  be  created,  but  void 
as  being  against  the  rule, — 

(1.)  An  executory  interest  to  arise  after 
an  indefinite  tkilure  of  issue,  unless  the 
prior  interest  can  be  construed  as  an  estate 
tail  by  implication  from  the  words  de- 
Bcribing  the  failure  of  issue,  in  which 
latter  case  the  executory  interest  over  would 
be  good  (Doe  d.  Ellis  v.  EUie,  9  East. 
883:  Orumble  v.  Jones^  Willes,  166,  n.), 
the  reason  for  the  validity  of  the  excep- 
tion being  that  the  gift  over  may  be  de- 
feated by  the  estate  tail  being  barred  at 
any  time  before  the  event  occurs  on  which 
the  executory  interest  is  to  spring  into  being 
(iVteoOs  V.  Sheffield,  2  Bro.  0. 0. 215 ;  Moree 
V.  Lord  Ormonde,  5  Madd.  99). 

(2.)  A  bequest,  after  a  life  estate  in  A, 
to  the  children  of  A.  attaining  any  age 
which  exceeds  twenty-one  years  {Leake  v. 
Bobineont  2  Mer.  863) ;  and  in  such  a  case, 
the  whole  bequest  over  is  void,  although 
some  of  the  children  may  have  attained  ue 
prescribed  age  within  twenty-one  vears 
from  the  death  of  A.;  unless  indeed  the 
individual  shares  of  the  respective  children 
can  be  ascertained  within  the  limits  of  the 
rule  of  perpetuities,  in  which  latter  case 
the  gift  over  would  be  valid  as  to  those 
children  who  are  within  the  rule  and  void 
only  as  to  the  others  {Storre  v.  Benbow, 
2  My.  ft  K.  46). 

(3.)  A  devise  to  a  child  (not  in  eeee)  of 
A.  who  is  in  esee  upon  that  child  attaining 
some  qualification  which  is  not  neeeeearUy 
attainable  within  the  limits  of  the  rule, 
6^.,  succeeding  to  a  barony  {ToUemaehe  v. 
&rl  of  Ckmentruj  2  Gl.  &  F.  611),  or 
being  in  holy  oraers  {Proetor  v.  Biehop  of 
Bath  and  WdU,  2  H.  Bl.  358). 

(4.)  A  gift  of  leaseholds  to  trustees 
upon  trusts  corresponding  with  lands  in 
strict  settlement,  and  expressed  as  not  to 
vest  in  any  one  who  shall  be  tenant  in  tail 
in  possession  till  he  shall  attain  the  age 
of  twenty-one  years  {Ibheteon  v.  Meteon^ 

5  My.  ft  Gr.  26 ;  Lord  Dungannon  v.  Smithy 
12  a.  ft  F.  546):  but  it  is  otherwise  if  the 
gift  is  expressed  not  to  vest  in  any  tenant 
m  tail  Ify  purehaee  under  the  settlement  till 
such  tenant  attain  the  age  of  twenty-one 
years,  and  this  latter  is  ue  oommon  limi- 
tation {Chritiie  v.  QoAing,  L.  B.  1  H.  L. 
279;  HarringUm  v.  BarringiUm^  L.  B. 
5  H.  L.  87). 

(5.)  The  literal  exercise  of  powers  of 
appointment  (not  being  generaX)  in  favour 
or  objects  who  if  inserted  (as  they  must 
be  considered  as  being)  in  the  instrument 
(whether  deed  or  will)  creating  the  power, 

2  D 
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would  take  interests  beyond  the  limits  of 
the  rule,  as  calculated  from  the  date  of  the 
opertttion  of  the  creating  instrument  (De- 
vonahire  {Duke)  v.  Lord  O.  CavendUh, 
4  T.  R.  741);  nevertheless  such  a  power  is 
not  void  in  its  creation,  and  the  donee  of  it 
may,  by  using  discretion,  exercise  it  in  a 
valid  manner  (Attenboroughv.  Atienborough, 
1  K.  &  J.  296). 

(6.)  The  creation  of  powers  of  sale  or 
management  of  estates  exercisable  gene- 
rally during  the  minorities  of  persons 
entitled  to  the  settled  estates  (Ferrand  v. 
Wilson,  4  Hare,  373),  such  persons  not 
being  expressed  to  be  entitled  by  purchase 
under  the  settlement;  nevertheless,  such 
powers,  if  intended  for  the  payment  off  of 
incumbrances  on  the  settled  estates,  would 
be  valid  (BHggs  v.  Oxford  {Earl),  1  De  G. 
M.&G.363). 

The  rule  of  perpetuities  does  not  apply 
to  executory  trusts,  or  rather  the  Court  of 
Chancery,  in  moulding  such  trusts  will 
take  care  not  to  exceed  the  limits  of  the 
rule  (Httm5er«ton  v.  Humbertton,  1  P.  Wms. 
332) ;  neither  does  it  apply  to  cases  of  cy- 
pris,  and  for  the  like  reaaon,  that  the  Court 
coops  up  Uie  excess  within  the  lawful 
period  of  limitation  (NiehoU  v.  NichoU, 
2  W.  Bl.  1159).  And  there  are  also  the 
following  further  exceptions  to  the  appli- 
cation of  the  rule : — 

(1.)  Gifts  to  charities,  e.g.,  contingent 
limitations  over  from  one  charity  to  another 
charity  {Christ  s  Hospital  v.  Grainger,  1 
Mac.  &  G.  460) :  but  not  of  course  a  gift  or 
gift  over  in  the  like  case  from  a  charity  to 
an  individual  {Hope  v.  Glmter  {Corpora- 
iion\  7  De  G.  M.  &  G.  647). 

(2.)  Lands  whereof  the  reversion  or  re- 
mainder subsists  in  the  Crown  (34  &  35 
Hen.  8,  o.  20),  not  being  put  into  the 
Crown  in  fraud  of  the  rule  {Johnston  d. 
Anglesea  {Earl)  v.  Derby  {Earl),  2  Show. 

104). 

(3.)  Any  provision  for  the  payment  of 
the  debts  of  the  settlor  (Briggs  v.  Oxford 
{Earl),  supra),  including  therein  a  provision 
to  indemnify  a  purchaser  asainst  an  in- 
cumbrance {Massey  v.  O^Dell,  10  Jr.  Ch. 

Bep.  22). 

See  title  Aocumulationb. 

PKEFBTUITY  OP  THE  KIHO.  That 
fiction  of  the  law  which  for  certain  politi- 
cal purposes  ascribes  to  the  king  m  his 
political  capacity  the  attribute  of  immor- 
tality :  for  though  the  reigning  monarch 
may  die,  yet  by  this  fiction  the  king  never 
dies ;  that  is,  the  office  is  supposed  to  be 
le^xscupied  for  all  political  purposes  im- 
mediately on  his  death. 
FSBQ1TI8ITS8.  Such  advantages  and 
.  profits  as  come  to  a  manor  by  casualty, 
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and  not  yearly :  as  escheats,  heriots,  re- 
liefs, estrays,  and  such  like  thing&  The 
word  **  perquisite ''  is  also  used  by  some  of 
the  old  law  writers  to  signify  anvthiog 
obtained  by  industry,  or  purchased  with 
money,  in  contradistinction  to  that  which 
descends  from  an  ancestor  (Cowel;  Les 
Termes  de  la  Ley.)  It  is  also,  at  the  pre- 
sent day,  used  of  the  casual  profits  of  any 
office,  even  of  a  menial  character. 

PEB80H.    Is  the  aspect  or  quality  of  an 
individual  or  aggregate,  to  which  or  by 
reference  to  which  certain  rights  or  liabili- 
ties attach  themselves  to  him. 
See  title  Statcb. 

FEB80HA  DE8I0HATA.  Is  a  person 
individually  regarded  and  individually 
described.  The  description  may  be  either 
by  his  proper  name  or  by  his  official  desig- 
nation {Owen  V.  London  and  North  Western 
By.  Co.,  L.  B.  3  Q.  B.  54). 

PEB80NAL.  Anything  connected  with 
the  person,  as  distinguished  from  that 
which  is  connected  with  the  land.  Per- 
sonal Actions,  for  instance,  signify  auch 
actions  as  are  brought  for  recovery  of  «ome 
debt,  or  for  damages  for  some  personal  in- 
jury; in  contradistinction  to  the  old  real 
actions,  which  related  to  real  or  landed 
property,  &c.  And,  again,  Personal  Estate, 
chattels,  &c.,  signify  any  moveable  things 
of  whatever  denomination,  whether  alive 
or  dead ;  as  furniture,  money,  horses,  and 
other  cattle,  &c,  for  all  these  things  may 
be  transmitted  to  the  owner  wherever  ho 
thinks  proper  to  go,  and  may  therefore  be 
said  to  attend  his  person,  according  to  the 
maxim  Mobilia  ossibus  itUuerent. 

FEBSONAL   ACT  07    F ABLIAXSirT : 

See  title  Pbivaie  Act  of  Pa&liamkmt. 

FEBSONAL  LAW.  As  opposed  to  ter- 
ritorial law,  is  the  law  applicable  to  per- 
sons not  subject  to  the  law  of  the  territory 
in  which  they  reside.  It  is  only  by  per- 
mission of  the  territorial  law,  that  personal 
law  can  exist  at  the  present  day;  e.g.,  it 
applies  to  British  subjects  resident  in  the 
Levant  and  in  other  Mahommedan  and 
barbarous  countries.  Under  the  Boman 
Empire,  it  had  a  very  wide  application. 

FEBBOHAL  FB0FXBT7.  Property  of 
a  personal  or  moveable  nature,  as  opposed 
to  property  of  a  local  or  immoveable  cha- 
racter, such  as  land,  or  houses,  and  which 
are  termed  real  property. 
See  title  Pbbsonal. 

FEBSONAL  BEFBB8ENTATIVBS :  See 
title  Bbal  Bepbeseiitativs. 

FEBSONAL  SEBVICE:  See  title  See- 

VICE  OF  WBITB,  &C. 
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PSB80HALTT.  Signifies  generally  any 
penonai  property,  in  oontradistinction  to 
realty,  which  Bignlfies  real  property.  An 
aotioD  was  said  to  be  in  the  perionalty 
when  it  was  brought  for  damages  oat  of 
the  personal  estate  of  the  defendant 

FKBflOHATIOV.  Under  the  stat.  37  & 
38  Viet.  c.  36,  this  offenoewhenoommitted 
with  the  intention  to  obtain  property  is 
punishable  with  penal  serritude  for  life  or 
for  any  period  not  less  than  five  years,  or 
with  imprisonment  not  exceeding  two  years 
with  or  without  hard  labour,  and  with  or 
without  solitary  confinement.  Personation 
for  other  fraudulent  purposes  is  also  checked 
and  punished  by  numerous  other  statutes, 
e,g.,  the  personation  of  seamen  (28  &  29 
Vict  o.  124),  of  soldiers  (7  Geo.  4,  o.  16, 
and  2  Will.  4,  o.  53),  of  owners  of  stock  or 
shares  (24  &  25  Vict.  o.  98 ;  26  ft  27  Vict. 
c.  73;  30  &  31  Yici  o.  131 ;  33  ft  34  Vict, 
c.  58X  of  bail  (24  ft  25  Vict.  c.  98).  and  of 
voters  (35  ft  36  Vict.  c.  33,  the  Ballot  Act, 
1872). 

PETIT  BSBJSAHTY.  A  species  of 
tenure,  which  Qike  Grand  Serjeanty)  whs 
one  by  oflSoe,  which  office  was,  sembUt 
originally  of  an  inferior  order  (held  by 
king  8  huntsmen,  ftc),  but  was  afterwanls 
of  as  high  an  order  as  any  other.  The 
seryice  consisted  in  rendering  to  the  kiog 
some  implement  of  war  or  of  the  chase. 
See  title  Bbbjeantt  ;  Tbmubi. 

PETIT  TSEA80H:  See  title  Tbiason. 

PETITION  OP  APPEAL.  Prior  to  the 
Judicature  Acts,  1873-75,  a  petition  was 
the  form  and  mode  of  appealing  from  the 
High  Ck>urt  of  Chancery  to  the  Oourt  of 
Appeal  in  Chancery ;  but  since  these  Acts, 
the  appeal  to  the  (jourt  of  Appeal  is  by 
motion  only.  (Sm  title  Motiohs,  Yabix- 
TiSB  of),  but  appeals  from  the  Oourt  of 
Appeal  to  the  House  of  Lords  are  still  to 
be  made  by  petition  only,  and  which  peti- 
tion signed  by  two  counsel,  and  addressed 
to  the  House,  being  first  duly  printed  on 
parohment,  must  be  lodged  at  the  Parlia- 
ment Office  at  Westminster  for  presentation 
to  the  House. 

See  title  Appeals,  Civil,  Yabieties  of. 

PETITION  OP  BIGHT.  Where  a  8ub> 
jeot  claims  any  real  or  personal  property  as 
against  the  Orown,  or  claims  damages 
against  the  Crown,  the  proceeding  which 
he  is  to  adopt  is  a  petition  of  right,  the 
form  of  which  and  the  procedure  under 
which  is  now  regulated  in  all  respects  by 
the  stat  23  ft  24  Vict.  o.  34;  the  form 
of  the  petition  is  given  in  the  schedule  to 
the  Act  The  Act,  of  course,  does  not 
enlarge  but  only  simplifies  the  remedies 
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against  the  Orown  (ToUn  ▼.  The  Quesn, 
16  C.B.,  N.S.,  310). 

See  title  Mohstbaks  db  Dboit. 

PETITION  OP  BI0ST8.  A  Pariia- 
mentary  declaration  of  the  liberties  of  the 
people  assented  to  by  King  Charles  I.,  in 
1629.  It  is  to  be  distinguished  from  the 
Bill  of  Bights,  1689,  which  was  passed  into 
a  permanent  constitutional  statute. 
See  title  Bill  of  Bights. 

PETITION,     SUBJECT'S    BIGHT    TO. 

Was  denied  by  James  IL,  but  affirmed  by 
the  Court  in  the  case  of  the  Seven  Bishops 
(«06  title  Bishops,  Cabb  of  thb  Sevbn); 
and  the  right  was  re-formulated  in  the 
Bill  of  Bights  (#00  title  Bill  of  Bights). 
But  violent  and  tumultuous  petitioning  is 
forbidden  by  the  stat  13  CJar.  2,  which 
was  put  in  force  on  the  threatened  pre* 
sentation  of  the  Chartist  Petition  in  1848 ; 
and  that  statute  is  in  fact  still  in  foroe. 

PETITIONEES :  See  title  Abhobbbbs. 

PETITIONINO  OEEDITOB.  The  cre- 
ditor at  whose  instance  an  adjudication  of 
bankruptcy  is  made  against  a  bankrupt 
The  deot  of  the  creditor  so  petitioning  re- 
quired formerly  to  amount  to  £100,  but  if 
it  amount  to  £50  that  is  now  sufficient 
(Bankruptcy  Act,  1869). 

PETITIONS.  Are  of  various  kinds,  the 
principal  varieties  of  which  are  the  follow- 
ing :--(l .)  Petitions  to  Parliament  000  that 
title:  (2.)  Petitions  to  the  House  of  Lords, 
aee  title  Petition  of  Afpbal;  (3.)  Peti- 
tions to  the  High  Court  (Chancery  Divi- 
sion), 800  title  Petitions  in  Chanobbt; 
and  (4.)  Petitions  of  Bight,  000  that  title. 

PETITIONS  IN  OHANCEBT.  All  pro- 
ceedings in  the  Court  of  Chancery  were 
originally  petitions,  or  proceedings  in  the 
nature  thereof,  even  the  bill  whereby 
formerly  an  acUon  was  commenced,  having 
been  a  petition  in  all  essential  respects. 
But  latterly  petitions  in  Chancery  came  to 
be  of  a  mudi  more  summary  character  than 
actions  commenced  by  bill,  and  to  the 
present  day  they  are  much  more  speedy 
than  actions  commenced  by  writ  These 
petitions  are  sometimes  opposed  and  some- 
times unopposed,  and  sometimes  they  are 
more  matters  of  course,  in  which  latter 
case  they  are  called  Peiitione  of  Couree, 
and  are  not  usually  mentioned  in  Court, 
but  are  summarily  disposed  of  at  the 
chambers  of  the  judge.  Almost  every- 
thing that  is  done  on  petition  may  lUso 
be  done  on  motion  or  summons,  and  tiie 
petition,  just  like  the  motion  or  summons, 
mudt  be  supported  with  affidavit  evidence, 
proving  its  allegations.  These  petitions 
to  the  High  Court  in  its  Chancery  (or  any 
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other)  division  are  either  made  in  a  snit  or 
under  a  statute,  or  both ;  but  where  no 
suit  is  pending  and  no  statute  gives  the 
right  of  proceeding  upon  petition,  then  an 
action  is  the  only  course  open  to  the  suitor, 
unless  in  certain  matters  regarding  infant$, 
which  may  be  done  on  petition  without 
either  action  or  enabling  statute. 

FBTinon  or  OOraSS :  See  title  Psri- 

TIOKS  IM  GhaHCBHT. 

FinnOHS  TO  PABLIAKSHT :  See  tide 

PETITION,  SuBJBOT'S  BiOHT  TO. 

FETTT  BAG  OVnOS.  Is  an  office 
which  belongs  to  tiie  Common  Law  Courts 
in  Chancery,  and  out  of  which  all  writs 
in  matter  $  wherein  the  Crown  i$  intere$ted 
do  issue.  Such  writs,  and  the  returns  to 
them,  were  in  former  times  preserved  in  a 
little  sack  or  bag  (in  parvd  hag&\  whereas 
other  writs,  relating  to  the  hukneee  of  the 
tubieei,  were  origtxially  kept  in  a  hamper, 
or  big  basket  (in  hanaperio)  r  Ai^d  thence 
has  arisen  the  distinction  of  the  Haoaper 
Office  and  the  Petty  Bag  Office,  which 
both  belong  to  the  Common  Law  side  of 
the  Court  in  Chancery  (5  ft  6  Vict  c.  103). 
See  title  Hamafbb. 

PBTTT  JUBT :  See  titles  Grand  Jubt  ; 
Jdrt. 

FETTT  LABOZHT :  See  title  Labcknt. 

FEITT  BESSIOHS.  A  petty  session  is 
sometimes  kept  in  oorpomtions  and  counties 
at  large  by  a  few  justices  periodically  for 
dispatching  the  smaller  business  of  the 
neighbourhood  between  the  times  of  the 
general  sessions;  as  for  licensing  ale- 
houses, passing  the  accounts  of  the  parish 
officers,  and  so  forth.  A  special  petty 
session  (called  sometimes  a  special  session) 
may  and  sometimes  must  oe  called  to- 
gether (upon  due  notice  to  aU  the  magis- 
trates) for  the  transaction  of  some  particular 
or  special  subject-matter  (Martin  and 
Oreenwood;  Stone). 
See  title  Sbssioms. 

PBTTT  TBEA80H:  See  title  Tskason. 

FEW8.  In  a  churoh  the  chief  pew  in 
the  chancel  belongs  to  the  rector  (spiritual 
or  layX  and  the  disposal  of  the  other  pews 
belongs  to  the  ordinary  and  to  the  ohurch- 
WBidens  as  his  deputies.  The  rents  and 
profits  derived  from  the  letting  of  pews  are 
applicable  firstly  to  the  payment  of  the 
necessary  charges  of  the  church,  and 
secondly  as  to  the  surplus,  are  payable 
to  the  minister;  and  this  source  oi  the 
minister's  revenue  is  an  interest  within  the 
meaning  of  the  stat.  13  Elis.  a  20,  so 
as  not  to  be  mortgageable  (Bx  parte 
Arrowsmith,  In  re  Lm§on,  8  Cb.  Div.  96). 


PHOTO0BAnn,  OOFVBIGHT  IBT:  See 

title  PAnmvcM,  Copvbioht  ur. 

FIOJLKTTUIG:  See  title  Molhtatioh. 

FnCB :  See  title  Habboubs. 

FIGV0BI8  OAFIO.  Literallv,  the  taking 
of  a  pledge ;  this  was  one  of  the  old  Legie 
Aetionee  in  Boman  Law,  and  was  available 
as  a  summary  remedy  in  certain  eases  by 
military  custom,  and  in  a  oertain  few 
other  cases  by  statute.  It  operated  like 
distraining. 

See  title  Laais  AcmoRss. 

FI0HIJ8:  See  titles  Htfothioa;  Plxdgr. 

FILOTAGX.  The  act  of  steering  or 
guiding  a  ship  by  the  pilot  or  belmmian, 
either  during  an  entire  voyage,  or  on  the 
departure  from,  or  on  the  approach  to,  port. 
The  dangerous  navigation  of  the  coasts  and 
of  the  nvers  of  England  has  led  to  the 
appointment  of  qualified  persons,  who  re- 
ceive a  lioense  to  act  as  pilots  within  a 
oertain  district,  and  who  enjoy  the  mono- 
poly of  conducting  vessels  out  of,  and  up, 
the  various  rivers,  and  to  and  from  the 
various  ports  of  the  country.  By  different 
Acts  of  Parliament  the  master  of  every 
ship  engaged  in  foreign  trade  must  put  his 
ship  under  the  charge  of  a  looal  pilot  so 
licensed,  both  in  his  outward  and  in  his 
homeward  voyage.  The  power  of  appoint- 
ing these  '*diuy  licensed  pilots"  is  mainly, 
vested  in  the  corporation  of  the  Trini^ 
House,  Deptford,  whose  jurisdiction  ex- 
tends from  Orfordness  to  London  Bridge, 
from  London  Bridge  to  the  Downs,  from 
the  Downs  westwaid  to  the  Isle  of  Wight ; 
and  all  bodies  or  persons  having  the  power 
of  appoiatment  in  other  places  (as  the  com- 
missioners of  the  Cinque  Ports,  the  Trinity 
Houses  of  Hull,  Newcastle,  and  Liverpool) 
are,  to  some  extent,  subject  to  their 
authority.  Home-trade  passenger  ahipa, 
having  a  certified  master  or  mate^  ONwd 
not  emplov  pUots;  and  further,  a  master  or 
mate  may  himself  hold  a  pilotage  oortificate 
(Merohant  Shipping  Act,  1854,  s.  310). 
Where  the  master  is  bound  by  Act  of 
Parliament  to  place  his  ship  under  the 
command  of  a  licensed  pilot,  he  is  relieved 
from  the  liability  for  any  damage  which  is 
done  by  it  while  so  under  the  pilot's  com- 
mand ;  but  the  master  does  not  enjoy  this 
or  any  exemption  from  liability,  where  the 
pilotfi^ge  is  not  compulsory  but  volnntaiy. 
The  rates  of  charge  for  pilotage  are  re- 
gulated partly  by  statute  and  partly  by 
usage,  but  also  by  the  oorporation  or  the 
Trini^  House;  moreover,  all  pilotage 
authorities  are  subject  to  the  oontrol  of 
the  Board  of  Trade,  in  common  with 
most  other  parts  of  the  Law  of  Merchant 
Shipping. 
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PIH-XOVXT.  An  aUowance  set  apart 
by  a  buaband  f(ir  the  penonal  expenses  of 
his  wife;  i.e.,  for  her  dress  and  pocket- 
money.  It  is  not  a  gift  from  the  husband 
to  the  wife  out  and  out^  but  is  to  be  con- 
sidered like  money  set  apart  for  a  specific 
purpose ;  it  is  due  to  the  wife  in  virtue  of 
a  particular  arrangement,  and  is  payable 
by  the  husband  by  force  of  that  arrange- 
ment only,  and  for  that  spedflo  purpobe 
and  no  other  {Hotoard  ▼.  Digby,  8  Blights 
Bep.  N.  R.  269).  Consequently,  if  pin- 
money  should  not  be  duly  paid  by  the 
husband,  and  should  be  found  to  be  in 
arrear  at  his  death,  his  wife  surviving  him 
can  claim  only  one  year's  arrears  of  it 
{Atton  V.  Aston,  1  Yes.  Sen.  267) ;  also,  the 
husband  may  find  his  wife  in  apparel, 
instead  of  paying  her  this  apparel-money, 
as  it  may  be  <»dled  (Howard  v.  Dighfft 
supra). 

PntACT.  Is  either  municipal  or  Inter- 
nationa]. (1.)  Municipal  piracy  is,  e.o., 
infringement  of  copyright  and  such  like 
offences  against  the  municipal  law  of  an^ 
particular  country.  (2.)  International  pi- 
racy is  some  offence  adequate  in  degree 
(e.g,,  robbery)  committed  on  the  high  seas 
by  persons  not  subject  at  the  time  to  any 
civilized  community.  Such  piracy  is  justi- 
ciable everv  where. 

See  title  Bebbl  ob  Billioerxnt. 

PIBCABT.  The  right  or  privilege  of 
fishing.  Thus,  free  fishery^  which  is  a 
royal  franchise,  is  the  exclusive  right  of 
flsning  in  a  public  river.  Common  offU' 
eary  is  the  right  of  fibbing  in  anoUier 
man's  water.  Several  fishery  resembles  free 
fishery,  only  that  he  who  has  a  several 
fishery  must  also  be  (or  at  least  derive  his 
right  from)  the  owner  of  the  soil,  which  in 
a  free  fishery  is  not  requisite. 
See  title  Fisheby. 

FIX  OB  FTX  JXTBY.  A  jury  consisting 
of  members  of  the  corporation  of  Goldsmiths 
of  the  city  of  London,  assembled  upon  an 
inquisition  whether  the  coin  of  the  realm, 
manufactured  at  Her  Majesty^s  mint,  is  of 
the  p>roper  or  legal  standard ;  and  the  jury 
appointed  for  the  purpose  is  called  a  pix 
jnry,  apparently  urom  a  box  or  box-Uke 
measure  used  in  assaying  the  coin.  The 
legal  standard  has  been  fixed  at  various 
times  by  statute ;  for  it  seemeth  that  the 
royal  prerogative  doth  not  extend  to  either 
debasing  or  enhancing  the  coinage  (2  Inst. 
577).  Under  the  Coinage  Act,  1870  (H3  & 
34  Vict,  c  10),  s.  12,  the  Grown  is  autho- 
rized to  regulate  the  trial  of  the  pyx. 

PLACX-BUL.  Is  the  stat.  6  Anne,  c.  7, 
excluding  f^>m  the  House  of  Gommona  any 
person  holding  an  oflSce  created  since  the 
25th  of  October,  1705,  or  receiving  a  pen- 


PLACS-BILIr-eoniifiiied. 

sion  during  the  pleasure  of  the  Grown  ;  the 
Act  also  obliged  every  member  accepting  a 
previously  existing  office  to  submit  nimself 
for  re-election,  unless  the  office  were  merely 
a  higher  commission  in  the  army.  Under 
the  Beform  Act,  1867  (80  &  31  Viet.  o.  102), 
s.  52,  mere  removal  of  a  minister  from  an 
offioe  under  the  Grown  to  another  does  not 
impose  the  necessity  of  re-election.  The 
Place  Bill  of  1741  excluded  from  Parlia- 
ment a  large  number  of  officials  and  clerks 
in  public  departments.  By  the  stat.  22 
Geo.  3,  c.  45,  contractors  under  Govern- 
ment are  disqualified :  Taswell-Langmead, 
643-45. 

PLAIHT.  The  instrument  or  process  by 
which  actions  are  commenced  in  fiie  county 
courts.  It  has  been  described  as  a  private 
memorial  tendered  in  open  court  to  the 
judge,  wherein  the  party  injured  sets  forth 
his  cause  of  action. 

See  title  Countt  Goubts. 

PLAIJITiPJr.  Is  the  party  instituting  an 
action.  When  the  action  is  against  the 
Grown  he  is  called  the  suppliant ;  when  the 
action  is  in  the  furm  of  an  information,  he 
is  called  the  informant.  He  is  called  peti- 
tioner in  an  ordinary  petition,  and  prose- 
cutor in  a  prosecution. 

PLANS.  Upon  the  sale  of  lands  a  plan 
may  be  (and  usually  is)  so  incorporated 
into,  as  to  control,  the  contract  {Nene 
VaUey  Drainage  v.  DunJdey,  4  Gh.  Div.  1). 
Old  maps,  plans,  tracings,  Ac,  are  fre- 
quently admissible  in  evidence  a^inst 
(but  Dot,  sembUy  for)  persons  claiming 
under  former  proprietors  by  whose  direo- 
tion  or  for  whose  u^  they  were  made 
(B.  N.  P.  283,  a) ;  also  maps,  plans,  &a, 
made  or  recognised  by  persons  having 
adequate  knowledge,  and  who  were  since 
dec^ised,  may  be  admissible  as  evidence  of 
reputaUon  (A  v.  MiUan,  1  G.  &  Kir.  58). 

PISA.  Is  used  in  various  senses.  In 
its  usual  acceptation  it  signified  the  defen- 
dunt's  answer  to  the  plaintiff's  declaration ; 
and  when  this  answer  set  forth  at  large  or 
in  detail  the  subject  matter  of  the  defence, 
it  was  denominated  a  special  plea,  in  con- 
tradistinction to  those  direct  and  concise 
answers  to  the  declaration  termed  the 
general  issues.  The  word  was  also  fre- 
quently used  to  signify  suit  or  action ;  thus 
holding  pleas  meant  entertaining  or  taking 
cognizance  of  actions  or  suits;  common 
pleas  signifying  actions  or  suits  between 
man  and  man,  as  distinguished  from  such 
as  were  promoted  and  prosecuted  at  the 
suit  (if  the  Grown,  which  were  thence  deno- 
minated pleas  of  the  Crown.  At  the  present 
day,  a  plea  is  used  to  denote  a  brief  aefenoe 
to  an  action  or  to  a  counter-claim  or  other 
pleading.    The  principal  varieties  of  pleas 
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FLEA — continued, 
are  the  following:  —  (1.)  Pleas  (or  tra- 
Yi  rses)  in  denial ;  (2.)  Pleas  in  confession 
and  avoidance  ;  (3.)  Pleas  in  justification 
and  excuse :  and  (4.)  Pleas  in  satisfaction 
and  discbarge.  A  plea  (unlike  a  demurrer) 
must  be  supported  by  evidence ;  and  (like 
a  demurrer)  it  may  if  allowed  put  an  end 
to  the  action,  or  if  overruled  the  defendant 
must  put  in  some  other  defence  (it*  he  has 
any)  to  the  action,  otherwise  judgment  will 
be  given  against  him. 
See  title  Pleading. 

PLEA  SIDE.  The  plea  side  of  a  0)urt 
meant  tliat  branch  or  department  of  the 
court  which  entertained  or  took  cognizance 
of  ctvi7  actions  and  suits,  as  distinguislied 
from  its  criminal  or  Croum  side.  Thus  the 
Court  of  Queen's  Bench  was  said  to  have 
a  plea  side,  and  a  Crown  or  criminal  side, 
the  one  branch  or  department  of  it  being 
devoted  to  the  cognizance  of  civil  actions, 
the  other  to  criminal  proceedings,  and 
Boatters  peculiarly  concerning  the  Crown. 
So  the  Court  of  Exchequer  was  said  to 
have  a  plea  side  and  a  Crown  side,  the  one 
being  appropriated  to  civil  actions,  the 
other  to  matters  of  revenue.  And  these 
diotinotions  substantially  remain. 

PLEADIHO.    Is  the  accurate  stating  of 
a  case  (or  of  the  defence  to  a  case)  in  a 
court  of  justice,  civil  or  criminal.    Under 
the  Judicature  Acts,  1873-75,  every  plead- 
ing is  to  be  as  brief  as  the  nature  of  the 
case  will  admit  (Order  xix..  2),  any  undue 
length  bein^  visited  with  costs ;  and  is  to 
state  facts  m  a  simple  and  natural  but 
accurate  manner,  and  is  not  to  state  evidence 
(Order  xix.,  4)  or  admissions,  and  is  to 
state  speoiflcally  the  relief  wanted,  but  may 
idso  ask  for  general  relief  (Order  xix.,  8). 
Separate  and  distinct  facts,  made  the  basis 
of  separate  and  distinct  claims,  are  to  be 
kept  separate  (Order  xix.,  9).    Denials  of 
feet  are  to  be  substantial  and  not  evasive — 
denials  modo  ei  forma  (if  standing  alone) 
being  deemed  evasive  (Order  xix.,  22). 
No  pleading  (unless  by  way  of  amend- 
ment is  to  ]^  inconsistent  with  a  previous 
pleading  of  the  same  party  (Order  xiz.,  19). 
^leadings   in   abatement    are   abolished 
(Order  xix.,  11),  and  where  formerly  there 
would  have  been  a  new  assignment,  there 
is  now  to  be  amendment  simply  (Order 
XIX.,  14).  Special  defences  must  oe  specially 
pleaded,  e.gf.,  the   statute  of  limitations 
(Order  xix.,  18),  the   statute  of  frauds 
(Order  xix.,  23),  a  release  (Order  xix.,  18), 
and  such  like.    The  effect  of  documents 
18  to  be  pleaded,  and  not  the  very  words 
(unless  wnere  the  very  words  are  material): 
fraud,  malice,  &c.,  are  to  be  pleaded  as 
&cts  simply,  without  shewing  tiie  circum- 
stances from  which  they  are  inferred;  so 
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also  notice  (unless  where  the  precise  form 
or  terms  of  the  notice  are  material);  so 
also  the  existence  of  a  contract;  so  also 
the  fuct  of  a  relation  having  subsisted  be- 
tween the  parties  (Order  xix.,  24, 25, 26, 27). 
Presumptions  of  law  are  not  to  be  pleaded 
(Order  xix.,  28). 

PLEADIHO,  BSFAVLT  OP.     For  d^ 

fault  of  pleading  judgment  may  be  obtained 
in  certain  cases,  e.g. : — 
(a.)  Upon  plaintiff's  default  to  deliver 
(when  bound  to  deliver)  a  state- 
ment of  claim : — 
(1.)  Judgment  dismissing  action  with 
costs  (Order  xxix.,  1). 
(&.)  Upon  defendant's  default  to  deliver 
a  deft-nce  or  demurrer  to  a  fore- 
going statement  of  claim : — either 
(2.)  Such  judgment  as  the  plaintiff  is 
entitled  to  on  his  statement  of 
claim  (Order  xxix.,  10) ;  or 
(3.)  Judgment    for    the   recovery  of 
land  (Order  xxix.,  7),  with  or 
without  mesne  profits  or  arrears 
of  rent  (Order  xxix.,  8),  and 
with  or  without  damages  for 
breach    of    covenant    (Order 
XXIX.,  8):  or 
(4.)  Judgment  for  the  value  of  goods 
detained  (Order  xxix.,  4),  with 
or  without  pecuniary  damages 
(Order  xxix.,  4) ;  or 
(5.)  Judgment  for  pecuniary  damages 

(Order  xxix.,  4) ;  or 

(6.)  Judgment  for  amount  of  debt  or 

of  liquidated  damages  (Older 

XXIX.,  2) ; — and 

(e.)  Upon  third  party's  default  to  deliver 

(when    bound   to   deliver)   any 

S  leading : — 
^  ,     uch  judgment  as  upon  the  plead- 
ings the  oppoeito  party  is  en- 
titled to  (Order  xxix.,  13). 

PLEADIHO  I88VABLT.  Pleading  such 
a  plea  as  was  calculated  to  raise  a  material 
issue  either  of  law  or  of  fhct  The  defen- 
dant in  an  action  was  entitled,  as  a  matter 
of  right,  to  a  certain  number  of  days  to 
plead;  and  if  he  obtained  further  time, 
it  was  granted  to  him  only  by  way  of  in- 
dulgence, and  the  Court  in  so  doing  usually 
annexed  to  its  order  the  condition  that  the 
defendant  should  plead  issuably,  that  18, 
that  he  should  plead  a  fair  and  bond  fids 
plea,  as  distinguished  from  one  which  was 
calculated  only  to  embarrass  the  defendant, 
and  to  retard  the  progress  of  tiie  aotioo. 
At  the  present  day,  the  annexing  of  this 
condition  is  superfluous,  because  idl  plead- 
ings are  now  niatters  of  substance. 
See  title  Rejoinimo  Gratis. 

PLEADIHO  OVEB.     When  a  def«idaut 


A  NEW  LAW  DICTIONABT. 


407 


in  his  pleadings  passed  by  or  took  no 
notice  of  a  material  allegation  in  the  de- 
claration, he  was  said  to  plead  over  it. 
At  the  present  day,  such  a  passing  by 
would  amount  to  an  admission  by  the 
defendant  of  the  truth  of  the  allegation 
passed  over,  unless  the  allegation  was 
purely  a  matter  of  law,  or  was  the  allega- 
tion of  something  impossible  in  law. 

FLBADniOB,  DEUYEBY  07.  The 
mutual  allegations  or  statements  which 
are  made  by  the  plaintiff  and  defendant  in 
an  action  are  now  written  or  printed  and 
delivered  between  the  contending  parties, 
or  to  the  proper  officers  appointed  to 
receive  them.  Under  the  present  practice, 
the  plaintiff  within  six  weeks  after  defen- 
dant's appearance  delivers  to  the  defendant 
a  statement  of  claim  (which  is  the  first 
pleading  properly  so  called),  and  the  de- 
fendant thereafter  and  within  eight  days 
delivers  to  the  plaintiff  his  defence  (if 
any)  to  the  claim,  and  which  defence 
hiay  or  may  not  be  accompanied  with  a 
counter  claim  against  the  plaintiff  either 
alone  or  in  conjunction  with  other  persons ; 
and  the  plaintiff  thereafter  and  within 
three  weeks,  and  any  third  party  tliere- 
after  and  within  eight  days,  delivers  to  the 
defendant  his  reply.  Any  fourth  pleading, 
if  a  rejoinder  simply  joining  issue  on  the 
reply,  is  to  be  delivered  wi£in  four  days. 
Th^e  various  times  may  be  extended  in 
a  proper  case.  The  delivery  of  pleadings 
is  to  be  made  to  the  solicitor  or  to  tiie 
party ;  and  in  the  case  of  a  defendant  who 
has  not  appeared  to  the  writ  of  summons, 
the  delivery  of  pleadings  to  him  is  effected 
by  simply  filing  same. 

PLEDOE.  Where  a  person  pledges  per- 
Bomil  property  he  is  called  the  pledgor, 
and  he  must  redeem  the  property  within  a 
reasonable  time,  otherwise  the  pledgee  (not 
being  a  regular  pawnbroker)  may  sell  upon 
due  notice,  and  without  the  neeeBsity  of 
obtainine  any  judicial  decree  authorizing 
him  to  do  so.  In  the  absence  of  express 
agreement  to  the  contrary,  a  pledgee  may 
even  before  condition  broken  deliver  over 
the  pledge  to  a  purchaser  or  to  a  sub- 
pledgee  ;  and  in  either  case,  if  the  thing 
pledged  is  a  ne<;otiable  instrument,  the 
pledgor  will  be  bound,  but  if  it  be  a  non- 
negotiable  instrument,  the  pledg^or  will  be 
bound  only  to  the  extent  of  the  pledgee's 
own  right.  Accordingly  in  the  case  of  a 
non-negotiable  instrument,  if  the  purchaser 
or  sub-pledgee  upon  tender  to  him  by  the 
pledgor  of  the  amount  due  to  the  original 
pledgee  should  refuse  to  deliver  up  the 
pledge  to  the  original  pledgor,  the  original 
pleilgor  may  have  an  action  of  detinue 
against  the  party  so  refusing.   The  pledgee 
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may  use  the  article  pledged,  if  his  user 
thereof  do  it  no  harm,  and  if  he  use  it 
simply  to  meet  the  expenses  of  its  custody, 
but  not  otherwise  (Chitty  on  Contracts, 
433).  Where  the  pledgee  is  a  pawnbroker, 
he  is  subject  to  certain  statutory  restric- 
tions and  regulations  (35  &  36  Vict  c.  93, 
the  Pawnbrokers  Act,  1872). 

See  titles  Bailment;  Mortgaqb  of 
Pebsomal  Estate  ;  Pawnbbokebb. 

FLEDGES.  In  the  ancient  law,  no  per- 
son could  prosecute  a  civil  action  without 
having  two  or  more  persons  as  pledges  for 
the  prosecution ;    and  if  judgment  was 

fiven  against  the  plaintiff,  or  he  deserted 
is  suit,  both  he  and  his  pledges  were 
liable  to  amercement  pro  falto  damare. 
In  the  course  of  time,  however,  these 
pledges  were  disused,  and  two  fictitious 
persons,  John  Doe  and  Richard  Roe  became 
the  common  pledges  of  every  suitor,  and 
since  the  C.  L.  P.  Act,  1852,  the  use  of 
8uch  pledges  has  been  discontinued  alto- 
gether. 

See  title  Security  fob  Gostb. 

PLEKABTT.  Is  applied  to  a  benefice 
being  full  or  occupied,  and  is  directly  op- 
posed to  vacation,  which  signifies  a  bene- 
fice being  void. 

PLEHABY  GAXrSES.  In  the  Ecclesiasti- 
cal Court  causes  were  divided  into  plenary 
and  summary.  Plenarv  eaueee  were  those 
in  whose  proceedings  (he  order  and  solem- 
uitv  of  the  law  was  required  to  be  ex- 
actly observed,  so  that  if  there  was  the 
least  departure  from  that  order,  the  whole 
proceeiiings  were  annulled.  Summary 
cause$  were  those  in  which  it  was  unneces- 
sary to  pursue  that  order  and  solenmity. 
The  present  distinction  between  the  con- 
tentious and  the  non-contentious  jurisdic- 
tion of  the  Court  of  Probate  seems  to  be 
analogous  to  this  old  distinction  between 
causes  plenary  and  summary. 

PLENS  ADMnriSTBAYIT,  PLEA  OF. 

A  plea  pleaded  by  an  executor  or  adminis- 
trator, to  the  effect  that  he  has  fully 
administered,  that  is,  that  he  has  exhausted 
the  assets  before  such  action  was  brought 
(Toller's  Exec.  267). 

See  title  Quando  Aooii>ebint. 

PLIGHT.  An  old  English  word,  signi- 
fying quality.  Thus,  to  deliver  up  a  thing 
in  the  same  plight  and  condition,  is  a 
phrase  analogous  to  the  phrase  **  assemble 
and  meet  together,"  the  latter  of  the  two 
words  explaining  the  former  of  them,  but 
being  otherwise  tautological  This  use  of 
the  word  "* plight'*  is  tiie  same  as  that 
which  occurs  of  the  word  ** causa*'  in  Just. 
Inst.  iv.  17,  3.    The  word  applies  to  roal 
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and  personal  property  equally,  and  to  any 
estate,  even  to  a  rent-charge  or  possibility 
of  dower,  in  land. 

PLOUOE-BOTE.  An  allowance  of  wood 
which  tenants  are  entitled  to,  for  repairing 
their  implements  of  hoBbandry. 

FLO  WLAin>.    Was  the  same  as  Ozgang. 
See  title  OxQANa 

PLITKALITIZS.  Were  forbidden  by  the 
Beformation  Parliament  (1529-80),  where 
the  value  of  the  benefice  waa  £8 ;  but  the 
same  Parliament  reserved  power  to  the 
king  to  sell  dispensations  to  bold  a  plural- 
ity of  benefices  to  various  chaplains  of  the 
long,  of  the  nobility,  and  of  officials ;  also^ 
to  the  brothers  and  sons  of  temporal  peers 
and  of  knights  and  to  persons  holding  the 
den-ees  of  B.D.  or  D.D.  The  right  to 
hold  benefices  in  plurality  was  further 
restricted  by  the  stat.  1  &  2  Vict.  o.  106, 
and  is  now  re^^nilftted  by  that  Act  and  the 
Stat.  13  &  14  Vict  c.  98. 
See  title  Bevsticbs. 

PLUBIXS  WBIT.  A  writ  of  summons 
was  termed  a  pluriee  writ,  when  two  other 
writs  had  been  issued  previouslv,  bat  to  no 
effect :  and  it  was  so  termed,  because  (in 
allusion  to  the  commands  contained  in  the 
two  previous  writs)  the  words  ran  thus: 
"You  are  commanded  as  often  you  have 
been  commanded  "  ^Smith's  Action  at  Law, 
63).  But  the  pZunet  writ  was  abolished 
by  the  G.  L.  IP.  Act,  1852 ;  and  now  the 
original  writ  may  be  renewed  before  itB 
expiration  under  Order  viil,  1. 
See  title  Bkniwal  of  Writ. 

PLUS  PXnnO.  in  Boman  Law,  was  a 
phrase  denoting  the  offence  of  claiming 
more  than  was  just  in  one's  pleadings. 
This  more  might  be  claimed  in  four  (Of- 
ferent  respects,  viz.,  (1.)  Bey  t.6.,  in  amount 
(e.g,,  50Z.  for  SI.) ;  (2.)  Loco, «.«.,  in  plaee 
(«.</.,  delivery  at  some  place  more  difficult 
to  effect  than  the  place  specified);  (3.) 
Tempore^  t.6.,  in  time  (0.9.,  claiming  pay- 
ment on  the  Ist  of  August  of  what  is  not 
due  till  the  Ist  of  September):  and  (4.) 
Cauidy  i.e.,  in  quality  (0.^.,  claiming  a 
dozen  champagne,  when  the  contract  was 
only  for  a  dozen  of  wine  generally).  Prior 
to  Justinian's  time,  this  offence  was  in 
general  fatal  to  the  action ;  but  under  the 
legislation  of  the  emperors  Zeno  and  Jus- 
tinian, the  offence  (if  re,  loeo^  or  eamd) 
exposed  the  party  to  the  payment  of  three 
times  the  damage  (if  any)  sustained  b^  the 
other  side,  and  (if  tempore)  obliged  him  to 
postpone  his  action  for  doaole  the  time  and 
to  pay  the  costs  of  his  first  action  before 
commencing  a  second. 


PLXTB  YALXT  OOVIUXTUDO  QVAX 
C0ir0E88I0.  This  maxim  means  liteiall|(, 
that  custom  is  more  powerful  than  gnuit. 
Probably,  its  effect  in  law  is  simply  this, — 
that  the  words  of  a  deed  not  being  incoii- 
sistent  with  the  custom  will  not  ezdnde 
the  custom,  which  will  therefore  operate 
(see  title  Extrinsic  Evidbnob).  ProcMtblv, 
also,  the  maxim  may  furnish  the  principle 
underlying  the  customary  rights  of  tinners 
and  such  like  other  miners  in  Cornwall* 
&c., — such  customs  beine  concessioDs  &om 
the  Grown  which  override  all  grants  to  or 
by  private  individuals. 

See  title  Paota  Pbitati.  Jok  Pub' 

UOOb&O. 

POOXXT  SiUUUJffB.  Sheri£bi^pointed 
by  the  sole  authority  of  the  Crown,  without 
the  interposition  of  the  judges,  were  so 
called. 

P0I80H8,  BALE  OP.  Is  regulated  by 
the  Pharmacy  Act,  1868  (31  ft  32  Viot 
o.  121).  and  the  stat  32  ft  33  Vict  o.  117, 
amending  same ;  poisons  are  not  to  be  sold 
excepting  by  duly  registered  pharmaceu- 
tical chemLsto  or  legally  qualified  medical 
practitioners,  and  the  vessel  or  box  con- 
taining the  poison  is  to  be  dulv  labelled 
with  the  distinctive  name  of  the  poison 
and  with  the  word  **  poison ;"  and  the  pur- 
chaser must  be  known  to  the  vendor. 

POUCB.  With  reference  to  police  gene- 
rally, these  are  of  various  orders.  (1.)  ^/m 
high  conelaJbUe  of  a  county,  appointed  by 
the  justices  of  the  county  at  quarter  ses- 
sions, and  not  at  petty  sessions  {Reg.  v. 
WOkineon,  10  A.  ft  E.  288);  (2.)  Special 
oonetablee  who  are  appointed  for  cases 
of  sudden  public  tumult  or  other  like 
emergency,  under  the  stats.  1  ft  2  Will  4, 
c.  41,  and  5  ft  6  Will.  4.  c.  43 ;  (S.)  Countff 
and  dUtrict  eonstablea,  being  tbe  regular 
officers  of  police  for  counties  and  districts, 
appointed  under  the  stats.  2  ft  3  Vict.  o.  93, 
3ft  4  Vict.  o.  88,  and  19  ft  20  Vict  a  69; 
(4.)  Parish  eonstableij  being  principally  the 
officers  of  police  in  towns,  appointed  under 
the  stat.  5  ft  6  Vict  c.  109,  and  some  Amend- 
ment Acts,  and  whose  duties  are  regulated 
by  the  Town  Police  Clauses  Act  10  ft  II 
Vict  c.  89 ;  and  (a.)  The  Metropolitan  and 
The  City  of  London  Police,  which  have 
their  own  special  statutes. 

By  the  constitution  of  England,  every 
man  is  responsible  for  the  preservation  oif 
the  public  peace;  and  if  any  one  upon 
being  duly  cidled  upon  by  the  magistiutea 
to  serve  as  a  special  constable  refuses  to  do 
80,  the  magistrates  may  and  ought  to  cause 
him  to  be  indicted  (Reg.  v.  Vincent,  9  C.  ft 
P.  91).  A  special  constable,  when  duly 
appointed,  is  appointed  for  an  indefinite 
time,  and  until,  in  ft^ut,  his  services  are 
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either  detennined  or  eoBpended ;  and  during 
the  term  of  his  ofBoe  ne  has  all  the  aa- 
thority  of  an  ordinary  constable.  The 
office,  it  appears,  may  be  senred  by  deputy 
(Sex  ▼.  Clarke,  1  T.  R.  679);  but  a  natu- 
ralised foreigoer  inigbt  not  serve  either  as 
deputy  or  as  principal  (Rex  t.  Ferdinand 
de  Mierrey  5  Burr.  2787). 

See  titles  Abbebt  ;  Gonbtabli  ;  Wab- 

BANT. 

FOUCT  or  A8817BAHCS:  See  title  In- 

SUBAHOB  OB  ASSUBANOB. 

P0LI07,  FUBLIO.  Is  a  circumstance 
entering  largely  into  law,  sometimeB  invali- 
dating  private  agreements,  at  other  times 
forming  the  pound  of  relief  from  fraudu- 
lent transactions. 

POLL.      Deeds    are    sometimes   called 
deeds-poll,  in  contradistinction   to  deeds 
indented  or  indentures;  deeds-poll  being 
shaved  or  polled  even. 
See  title  Debds. 

F0LLASD8 :  See  title  UNDEBWootDb 

POLLICITATIO.  Is  an  offer  of  a  ten- 
tative character,  falling  short  of  a  promise. 

P0LL8,  GHALLSHGZ  TO:  See  tiUe 
Ghallrnob  of  Jubobb. 

POLLUnOH  FBEVKimOH  ACT.    The 

statute  39  &  40  Vict.  c.  75,  called  the 
Bivers  Pollution  Prevention  Act,  1876, 
prohibits  the  putting  of  solid  matters  of 
a  deleterious  character  into  streams  ;  also, 
the  drainage  of  sewers  into  streams ;  but 
as  regards  manufacturing  and  mining  pollu- 
tions, all  proceedings  are  to  be  instituted  by 
some  sanitary  authority,  and  no  such  pro- 
ceedings are  to  be  taken  without  the  con- 
sent of  the  Local  Government  Board ;  and 
the  Board,  in  giving  or  withholding  its 
consent,  is  to  have  regard  to  the  industrial 
interests  involved  in  tlie  case  and  to  the 
circumstances  and  requirements  of  the 
locality.  And  an  inspector  of  the  board 
may  (in  a  proper  rase)  certify  that  the 
means  used  for  rendering  harmless  the 
polluting  matter  are  the  b^  or  only  prac- 
ticable and  available  means  under  the  cir- 
cumstances of  the  particular  case  ;  and  in 
ease  of  such  certificate  having  been  given, 
the  Gourt  having  cognizance  of  the  alleged 
offence  against  the  Act  (i.e.  the  Gounty 
Gourt)  is  to  be  concluded  tlierebv.  But 
the  dvil  remedy  would  not  in  such  a  case 
be  stayed. 

See  titles  Easbhbktb;    Injunotion; 
Nuisance. 

POLLUnOV  OF  8TKSA1C:  See  title 
Easements,  sub-title  Water. 

POITE,  WXIT  07.  An  original  writ, 
formerly  used  for  the  purpose  of  removing 
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suits  from  the  Gourt  Baron,  or  Gounty 
G(»urt,  into  the  superior  Gourts  of  Gommon 
Law.  It  was  also  the  proper  writ  to  re- 
move all  suits  which  were  before  the  sheriff 
by  writ  of  justicies  (Lee  Termee  de  la  Ley). 
But  this  writ  is  now  in  disuse,  the  bimple 
order  of  the  High  Gourt  made  upon  sum- 
mons at  Ghambm  being  sufficient  to  effect 
a  transfer  of  the  action. 

POOS.  Upon  the  dissolution  of  the 
monasteries  in  the  reign  of  Henry  YIII.,  it 
became  necessary  to  make  some  provision 
for  the  poor,  as  well  those  who  were  pro- 
perly called  indigent,  t'.0.,  unable,  even 
with  labour,  to  earn  their  own  livelihood, 
as  also  those  who  were  properly  called  poor, 
t.0.,  unable  to  live  without  labour.  The 
oldest  Poor  Law  Act  (43  Eliz.  o.  2)  pre- 
serves this  distinction ;  but  abuses  arising 
out  of  it,  of  which  the  principal  one,  per- 
haps, was  the  extension  of  out-door  relief 
to  able-bodied  paupers,  the  whole  system 
of  Poor  Law  administration  was  remodelled 
by  the  stut.  4  &  5  Will.  4,  c.  76,  and  has 
since  been  still  further  improved.  Under 
the  stat.  4  &  5  Will.  4,  c.  76,  which  con- 
tinued in  force  until  31st  of  July,  1847,  the 
administration  of  relief  to  the  poor  through- 
out England  and  Wales  was  placed  under 
the  control  of  three  commissioners,  styled, 
**  The  Poor  Law  Gommissioners  for  England 
and  Wales ;"  but  under  the  stat  10  &  II 
Vict.  c.  109,  a  new  board  of  commissioners, 
styled,  "  Gommissioners  for  Administering 
the  Laws  for  the  Belief  of  the  Poor  in 
England,"  was  appointed  in  their  place, 
and  was  invested  with  all  the  powers  and 
duties  of  the  former  commissioners;  the 
style  has  been  since  altered  by  the  stat. 
12  &  13  Vict  c.  103,  to  that  of  the  "•  Poor 
Law  Board,"  and  the  Board  under  that 
name  has  been  perpetuated  by  the  stat 
80  &  31  Vict  c.  106. 

If  an  order  of  the  Poor  Law  Board  is 
questioned,  its  legality  is  to  be  determined 
on  removal  by  certiorari ;  and  in  default  of 
such  removal,  a  mandamus  will  go  to  en- 
force it  (Beg.  v.  Oldham  Union  (Overeeers) 
10  Q.  B.  700). 

Under  the  stats.  4  &  5  Will.  4,  c.  76,  and 
7  &  8  Vict  c.  101,  the  Poor  Law  Board 
may  form  unions,  and  may  either  separate 
parishes  from,  or  add  parishes  to,  existing 
unions,  without  the  consent  of  the  guar- 
dians of  the  union;  and  the  Board  may 
also  direct  that  there  shall  be  a  specified 
number  of  guardians  of  each  union ;  but  at 
the  same  time  justices  residing  in  extra- 
parochial  places  within  unions  are  ex  officio 
guardians  of  unions.  Generally,  the  guar- 
dians act  in  all  matters  of  importance  under 
the  sanction  only  of  the  P(K>r  Law  Board. 
The  guardians  of  each  union  constitute  a 
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oorporatioD,  and  have  power  to  contract, 
without  affixing  their  seal,  in  all  matters 
necessarilj  or  properly  incident  to  their 
office  {Pain  y.  Strand  Union  ( Guardianfi)^ 
8  Q.  B.  326).  The  clerks  of  the  boards 
of  guardians  may,  although  not  certificated 
attorneys,  conduct  proceedings  before  jus- 
tices at  petty  sessions,  and  out  of  session, 
on  behalf  of  the  boards. 

Under  the  slat.  43  Eliz.  c.  2,  the  church- 
wardens of  every  parioh,  and  four,  three, 
or  two,  substantial  householders,  to  be 
nominated  by  the  mngistrates,  were  to  be 
overseers  of  the  poor ;  but  under  13  &  14 
Car.  2,  c.  12,  in  large  parishes  there  are  to 
be  two  or  more  overseers  for  every  town- 
ship or  village;  and  by  stat.  54  Geo.  3, 
c  91,  the  appointment  is  to  be  annual. 
See  title  PooB  Bate. 

POOS  LAW  BOASD :  See  title  Poor. 

POOB  LAW  OXTABDIAHB.  By  Gilbert's 
Act  (22  Geo.  3,  c.  83)  a  parish  was  enabled 
to  appoint  guardians  of  the  poor  in  lieu  of 
the  overseers — these  overseers  having  been 
the  parish  churchwardens  together  with 
two,  three,  or  four  other  substsjitial  house- 
holders—and by  the  Select  Vestry  Act 
(59  Geo.  3,  c.  12),  a  parish  in  vestry 
assembled  was  enabled  to  commit  the 
management  of  the  poor  to  a  committee  of 
the  parishioners,  called  a  select  vestry, 
which  acted  as  a  committee  of  supervision 
or  inspection  over  the  overseers  of  the 
poor.  The  present  g^rdians  of  the  poor 
are  appointed  by  the  parish  (owners  of 
property  and  ratepayers)  at  the  direction 
of  the  Poor  Law  Board  under  the  Poor  Law 
Amendment  Act,  1834  (4  &  5  Will.  4,  c. 
76),  and  the  stats.  10  &  11  Yiut  c.  109, 
and  30  &  31  Vict  c.  106. 

POOB  BATX.  By  the  stat.  43  Eliz.  c.  2, 
commonly  called  the  Poor  Law  Act,  a  rate 
for  the  relief  of  the  poor  was  directed  to  be 
raised  weekly  or  otnerwise  by  taxation  of 
**  every  inhabitant,  parson,  vicar,  and  other, 
and  of  every  occupier  of  lands,  houses, 
tithes  impropriate,  or  propriations  of  tithes, 
coal  mines,  or  saleable  underwoods  in  each 
parish;'*  and  by  the  Bating  Act,  1874  (37 
&  38  Vict  o.  54),  the  rate  has  been  ex- 
tended to  all  other  mines  as  well.  Inhabi- 
tancy within  the  parish  implies  permanent 
residence  (including  sleeping)  therein  {Rex 
V.  NiehoUon,  12  East,  330).  Parsons  and 
vicars  are  liable  (in  respect  of  their  tithes), 
whether  they  are  resident  or  not  {Reg,  v. 
Capelj  12  A.  &  E.  382).  The  occupier  is 
the  tenant,  not  tlie  landlord  {Rex  v.  Wel- 
bank,  4  M.  &  Sch.  229) :  and  any  one  of 
several  joint  occupiers  is  liable  for  the  whole 
amount  {Rea.  v.  Paynier,  10  Q,  B.  908). 
Moreover,  the  oocupation  must  bo  of  a 
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beneficial  character,  assuming  the  contract 
of  tenancy  to  be  a  provident  (and  not  an 
unprofitable)  one  {Rex  v.  Parrott,  5  T.  B. 
593 ;  Reg.  v.  Vange,  3  Q.  B.  265).  Under- 
woods productive  of  profit  communilm» 
annis  are  rateable  upon  their  yearly  distri- 
butable value  {Rex  v.  Nirfield,  10  East, 
219).  Stock-in-trade  and  other  personal 
property  is  exempt  from  the  poor  rate  (3  & 
4  Vict.  c.  89);  likewise  churches  and 
chapels  (3  &  4  WilL  4,  o.  30).  Lands  or 
houses  in  the  occupancy  of  the  Crown  or  of 
the  public  are  not  rateable  {Amkeni  v. 
SmnerSy  2  T.  B.  372).  The  mode  of  aasessing 
the  rate  is  prescribed  by  the  stats.  6  &  7 
Will.  4,  c.  96  (Parochial  Assessment  Act), 
and  25  &  26  Vict,o.  103  (Union  Assessment 
Committee  Act),  and  is  upon  a  hypothetical 
yearly  tenancy,  subject  to  certain  allow- 
ances and  deductions. 
See  title  Bating. 

POPXTLAB  ACTIONS.  Such  actions  as 
are  maintainable  by  any  of  Her  Majesty's 
subjects  for  recovery  of  tlie  penalty  in- 
cunred  under  some  penal  statute.  It  ia 
called  a  popular  action  because  it  is  a 
proceeding  which  may  be  taken  not  by 
any  one  penon  in  particular,  but  by  any 
of  the  people  who  think  proper  to  prose- 
cute it.  These  are  the  PtMioa  (t.e.,  jPopu- 
lica)  Judicia  of  Boman  Law. 

POBT.  A  port  is  a  haven,  and  somewhat 
more.  1st.  It  is  a  place  for  the  arriving  and 
unlading  of  ships  or  vessels.  2nd.  It  nath 
a  superinduction  of  a  civil  signature  upon 
it,  somewhat  of  franchise  and  privilege. 
3rd.  It  hath  a  ville,  or  city,  or  borough, 
that  is,  the  caput  portu$j  for  the  receipt  of 
marinera  and  merchant*,  and  the  securing 
and  vending  of  their  goods,  and  the  victu- 
alling of  their  ships.  So  that  a  port  is 
quid  aggregatum,  consisting  of  somewhat 
that  is  natural,  viz.,  an  access  of  the  sea, 
whereby  ships  may  conveniently  come; 
safe  situation  against  winds,  where  they 
may  safely  lie,  and  a  good  shore  where 
they  mny  well  unlade ;  something  that  is 
ariificial,  viz.,  quays,  and  wharves,  and 
cranes,  and  warehouses,  and  houses  of 
common  receipt;  and  something  that  is 
civil,  viz.,  privileges  and  franchises,  viz , 
jua  applicandi,  jut  meroait,  and  divers 
other  additaments  given  to  it  by  otvil 
authority.  A  port  of  the  sea  indudes 
more  than  the  bare  place  where  the  phips 
unlade,  and  sometimes  extends  many  miles ; 
as  the  port  of  London,  in  the  time  of 
King  Edward  L,  extended  to  Greenwich ; 
and  Gravesend  is  also  within  the  port  of 
London ;  so  the  pi  ^rt  of  Newcastle  takee  in 
all  the  river  from  Sparhawk  to  the  sea 
(Halo,  de  PorUbus  Jfarts,  paro,,  sec.  c.  2 ; 
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Hall  on  the  Sea-ehore,  2nd  ed.,  by  Love- 
land). 

See  title  Habbouiis. 

POSHOH  DIBFOVIBLS.  In  French 
Law,  a  parent  having  one  legitimate  child 
may  dispose  of  one-half  only  of  his  pro- 
perty :  leaving  two,  one-third  only ;  and 
leaving  three  or  more,  one-foarth  only ;  and 
it  matters  not  whether  the  disposition  is 
inter  vivos,  or  by  will. 

POETIOHXR.  When  a  parsonage  is 
served  by  two,  or  sometimes  three,  minis- 
ters, alternately,  the  ministers  are  termed 
portioners,  beoause  they  receive  but  a  por- 
tion or  proportion  of  the  tithes  or  profits  of 
the  living  (Gowel).  Also,  a  child  reoeiviug 
a  portion  is  a  portioner. 

F0BTI0V8.  Is  the  name  given  to  those 
provisions  that  are  made  by  will  and  in 
settlement  for  the  children  of  the  testator 
and  of  the  settlor.  Owing  to  the  leaning 
against  donble  portions,  a  portion  may  be 
satie^ed  in  whole  or  in  part  by  a  subsequent 
legacy  (see  title  Satisfaotion  in  Equity). 
where  portions  are  to  be  raised  by  sale  or 
mortgage,  they  may  not  be  raised  until 
they  are  immediately  payable  (Wynter  v. 
Boidy  1  8.  &  S.  507),  unless  the  words 
of  the  instrument  should  authorize  their 
earlier  raising. 

POBTXOTE,  or  POSTXOOT  (from  partus, 
a  pwt,  and  gemote,  an  assembly).  A  Court 
kept  in  haven  towns  or  ports  {Les  Termes 
delaLey). 

POBT-BBYX  (from  port,  a  haven  or 
harbour,  and  reve,  an  officer,  minister,  or 
bailiff).  The  port-reve  was  the  king's 
bailiff,  who  looked  after  the  enstoms  and 
tolls  in  the  port  of  London,  before  they 
were  let  to  feefarm.  (Brady  on  Bor.,  16. 
fol.  ed.)  This  office,  it  is  believed,  is  not 
peculiar  to  the  port  of  London. 

F08BB  OOMITATUB.  The  posse  eomi- 
tatus,  or  power  of  the  county,  was  the 
power  given  to  the  sheriff  and  other  of 
the  king's  officers  by  Act  of  Parliament, 
namely,  the  Statute  of  Winchester,  or 
Winton,  to  compel  the  attendance  of  the  in- 
habitants of  the  county  (with  some  excep- 
tions), to  assist  him  in  preserving  the 
peace,  in  pursuing  and  arresting  offenders, 
and  in  such  like  acts  where  assibtanoe  was 
requisite.  The  posse  comitatus  being  thus 
in  a  manner  organized,  was  capable  of 
serving  as  a  militia  for  the  defence  of  the 
country  against  the  Scots  and  other  foreign 
invaders. 

See  title  Abut. 

F088B88I0  CIYIIJ8.  In  Roman  Law, 
was  a  le^l  possession,  i.e.,  a  possessing 
accompauied  with  the  intention  to  be  or  to 


F088X88I0  dYJUB-'OonHnued, 
thereby  become  owner;  and  as  so  under- 
stood, it  was  distinguislied  from  possessio 
naturaliSf  otherwise  called  nuda  detentio, 
which  was  a  possessing  without  any  such 
intention.  Possessio  eivUis  was  the  basis 
of  usueapio  or  of  longi  temporis  possessio, 
and  was  usually  (but  not  necessarily)  ad- 
verse possession. 

P088E88I0  niATBIS.  Possession  or 
seisin  of  the  brother.  It  used  to  be  a 
maxim,  thai  possessio  fratris  facit  sororem 
esse  hxredem,  that  is,  that  the  possession 
or  seisin  of  a  brother  would  make  his  sister 
of  the  whole  blood  his  heir  in  preference 
to  a  brother  of  the  half  blood.  The  ques- 
tion of  the  possession  or  seisin  of  the 
ancestor  is  not,  since  the  Descents  Act 
(3  &  4  Will.  4,  c.  IOC),  of  any  importance 
in  ascertaining  who  is  lieir/in.ismuch  as 
the  descent  is  now  traced  from  the  last 
person  entitled  who  did  not  inherit  and 
not  from  the  last  person  seised.  There 
was  no  possessio  fratris  of  a  dignity^  60 
that  a  half-brotlier  always  succeeded  in 
preference  to  a  whole  sister. 
See  title  Descents. 

P0SSB88I0  LOHGI  TEMPOBIS :  See  title 
UsroAPio. 

P088E88I0  NATUBALIB :  See  UHe  Pos- 

8E8SIO  GiVILIB. 

P0B8E8SI0H.  As  regards  lands,  posses- 
sion strictly  so  called  was  feudal  possession, 
i.e.,  seisin,  which  has  been  defined  as  pos- 
session of  a  freehold  estate.  But  actual 
possession  for  a  year  or  term  of  years  was  a 
sufficient  possession  to  admit  of  a  release 
of  the  freehold  title  bein^  made  to  the 
lessee  for  a  year  or  years,  whence  the  con- 
veyance by  lease  and  release.  As  regards 
chattels,  possession  is  mere  bodily  occupa- 
tion. Dispossession  was  called  ouster  of 
the  possession. 

See  titles  Ooctufation  ;  Ocbteb  ;  Seisin. 

POSSBSfllOH  XOKBT.  The  man  whom 
the  sheriff  puts  in  possession  of  goods 
taken  under  a  writ  of  fieri  facias  is  entitled 
whilst  he  continues  so  in  possession  to  a 
certain  sum  of  money  per  diem,  which  is 
thence  termed  possession  money.  The 
amount  is  3s.  6d.  per  day  if  he  is  hoarded, 
or  5s,  per  day  if  he  is  not  boarded. 

P088B8SI0H  OF  8T0LEK  GOODS.  Being 
recently  after  the  larcenv,  would  afford  a 
violent  presumption  that  the  possessor  either 
was  the  thief  or  was  the  criminal  receiver 
thereof;  but  after  a  long  interval,  no  pre- 
sumption of  guilt  at  all  arises. 

See  title  Beceivino  Stolen  Goods. 

P088BBSI0V  YAUT  TITBB.  In  English 
Law,  as  in  most  systems  of  jurisprudence, 
the  met  of  possession  raises  a  prim^  facie 
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title  or  a  presumption  of  the  right  of  pro- 
perty in  the  thing  poasefiBed  ;  in  other 
woroB,  possesBion  is  as  good  as  title  (about). 

P068E88I0K,  WKIT  OV.  Is  a  writ  of 
execution  provided  by  the  Judicature  Acts, 
1873-75,  for  the  rcooTery  of  land.  It  may 
be  in  either  of  two  forms,  viz.,  (1.)  for  the 
delivery  of  the  possession  by  a  specified 
person  or  persons,  or  (2.)  for  the  recovery 
generally  of  the  possession. 

See  title  Deuvkbt,  Wjut  of. 

F088S880B,  BONA  TIDE:  8ee  tiUe 
BohI  FiDi  P088I8610. 

FO08B88OE  BOKOBUX :  See  title  Bono- 
bum  P08SE8B10. 

P08SS880ET  ACTIOV.  An  action 
which  has  for  its  object  the  regaining  pos- 
session of  the  freehold,  of  which  the  de- 
mandant, or  his  ancestors,  has  been 
UDJustly  deprived  by  the  present  teuant  or 
possessor  thereof. 
See  title  Oustib. 

POflSIBILITT.  An  uncertain  thing, 
which  may  or  may  not  happen ;  such,  for 
instance,  as  the  chance  of  an  heir  apparent 
succeeding  to  an  estate,  or  of  a  relation 
obtaining  a  legacy  on  the  death  of  a  kins- 
man. A  possibility  is  said  to  be  either 
near  or  remote ;  as  for  instance,  when  an 
estate  is  limited  to  one  after  the  death  of 
another,  this  is  a  near  possibility ;  but  that 
a  man  shall  be  married  to  a  woman  and 
then  that  she  shall  die,  and  he  be  married 
to  another,  this  is  a  remote  possibilitv. 
The  rule  against  Perpetuities  and  the  rule 
against  Remoteness  are  commonly  ascribed 
to  the  circumstance  that  the  law  (like  any 
other  practical  person)  refuses  to  act  or 
decide,  t.«.,  determine,  upon  a  double  con- 
tin^ncT,and  waits  until  the  same  becomes 
a  simple  contingency  by  the  happening  of 
the  one  event 

See  titles  Pebpituitt  ;  Bbmotbiibss. 

POSSIBILITY  COUFLSD  WTTR  AH 
IVTXBEST.  Is  an  estate  to  arise  in  some 
person  in  eue  upon  the  happening  of  some 
event,  the  limitation  of  the  estate  not  being 
void  for  offending  against  the  rules  of  re- 
moteness. It  is  something  like  a  con- 
ditional vested  remainder,  and  has  been 
(improperly)  called  a  contingent  remainder. 
Bucn  an  estate  was  always  assignable  in 
Equity,  and  by  the  stat  8  &  9  Vict  c.  lOti, 
it  was  made  so  at  law. 

See   titles   Gomtinokmt   Remaindeb; 

POSSIBIUTT. 

P088IBILITT   Of   I8SVB    BXTIirOT : 

See  title  Tekamt  m  Tail  aitbb  Posbi- 

JUUTY  OF  IsBUB  EXTIKCT. 


P08TXA.  Was  a  fannal  Btetemoit  in- 
dorsed on  the  mti  prime  reooid  of  the  pro- 
oeedings  at  the  trial.  It  took  up  the  stoir 
where  the  niti  prime  record  terminatea. 
It  was  80  called  because  it  commenced 
with  the  word  afterwoirde  (poeied);  and  it 
proceedtid  to  state  the  appearance  of  the 
parties,  and  of  the  judge  and  jury  at  the 
place  of  trial,  and  Uie  verdict  of  the  jury 
on  the  isBues  joined  (8m.  Action  at  Law, 
159). 

P08TBBI0EITT.  This  is  a  word  of 
comparison  and  reUtion  in  tenore,  the  cor- 
relative of  which  is  the  wovd  "priority.** 
Thus,  a  man  who  held  lands  or  tenements 
of  two  lords  was  said  to  hold  of  his  more 
ancient  lord  bv  priority,  and  of  his  less 
ancient  lord  by  posteriority  (Old  Kat 
Bret  94).  But  the  word  has  also  a  more 
general  application  in  law,  and  is  UBed  as 
opposed  to  priority  genenlly. 
See  title  Pbiobitt. 

POST,  00HTSACT8  BY:  Sm  title  Offeb. 
POST  IITEX  XOTAX:  See  title  Aurrm 

LlTEH  MOTAM . 

POST-XAH :'  See  title  Vhm-Avnescb, 

POST-EATI,  0A8B  OF  IHX:  See  titles 
Allbgianob;  Calyin'b  Gasb. 

POST-iniPTIAL.  An  agreement  entered 
into  by  a  father  after  the  marriage  of  his 
daughter,  by  which  he  engages  to  make  a 
provision  for  her,  would  be  termed  a  post- 
nuptial agreement. 

See  titles  Fbauduleht  Gontetanoeb  ; 
Mabbiagb  Settlbmbhtb. 

POST-mrPTIAL  SBTTLEKSHTS :  See 
titles  Fbaudclbmt  Oonvbtancbb;  Mab- 
biagb Bbttlbmbntb;  Tbubtb. 

POST-OBIT  BOND.  A  post-obit  bond  is 
an  agreement  (on  the  receipt  of  money)  by 
the  obligor  to  pay  a  larger  sum  exceeding 
the  legal  rate  of  Interest  upon  the  death 
of  the  person  from  whom  be,  the  obligor, 
has  some  expectations,  if  he  surrive  him 
CChederfield  v.  /aimsen,  2  Ves.  157).  Post- 
obits  are  a  species  of  fraud  upon  third 
parties,  viz.,  the  deoedentB,  or  persons  upon 
whose  deaths  the  money  is  to  become  pay- 
able. 

See  title  Fbaud. 

POST  OFFICE.  This  is  the  office  for 
the  conveyance  or  transmission  of  letters 
^through  the  kingdom  from  place  to  place 
*  within  it,  and  also  to  and  from  foreign 
parts.  It  was  first  attempted  to  be  esta- 
Dlished  by  the  Long  Parliament,  in  1643, 
and  was  afterwards  established  by  Crom- 
well, in  1657,  and  confirmed  by  the  Act 
12  Car.  2,  0.  35.  Cue  of  the  reasons  in- 
ducing the  government  of  the  day  to  astar 
blish  one  General  Post  Office,  was  the 
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fiEUsilitj  which  it  afforded  hy  the  0])eQing 
of  ]ettfT8  of  diacoTering  secret  oonspintcies 
against  the  goyemment  (9  Anne,  c.  10); 
ftnd  this  right  of  the  goyernment  has  heen 
reserTed  in  all  the  snbseqnent  statutes, 
and  is  exercised  upon  a  warrant  from  one 
of  the  principal  Secretaries  of  State.    Tlie 
principal  statutes  at  present  in  force  re- 
gnrding  the  Post  Office,  are  : — 
(1.)  7  Will.  4  &  1  Vict  c.  38,  for  the 
management  of  the  Post  Office 
and  the  protection  of  its  exolusiye 
priyileges ; 
(2.)  3  &  4  Vict.  c.  96,  and  10  ft  11  Vict, 
c  85,  for  the  establishment  of  a 
penny  postage ; 
(3.)  18  &  19  Vict.  c.  27,  for  the  trans- 
mission of  newspapers ; 
(4.)  23  &  24  Vict.  o.  Ill,  for  the  sale  of 

postage  stamps ;  and 
(5.)  83  &  34  Vict.  o.  79,  for  halfpenny 
post-cards. 

P08T-0mCS  XONST  OSDBBS.    The 

issue  of  money  orders  by  the  Post  Office  is 
regulated  by  the  stats.  3  &  4  Vict.  c.  96, 
a  38,  and  11  ft  12  Vict,  c  88,  ss.  2-4. 

POST-OmOI  aAVnrOS  BAVXB.  Were 
established  by  the  stat.  9  Geo.  4,  c.  92,  and 
are  now  regulated  partly  by  that  statute 
and  other  statutes,  but  principally  by  the 
stat.  24  ft  25  Vict.  c.  14,  by  which  latter 
Act  the  guarantee  of  the  state  is  ^yen  to 
the  savings  depositor  for  any  deficiency  in 
the  Poet  Office  Fund,  and  a  rate  of  2^  per 
cent,  per  annum  was  fixed  as  interest  on 
the  amount  of  the  deposits.  There  haye 
been  two  more  recent  statutes  bearing  upon 
the  subject,  yiz.,  26  ft  27  Vict.  o.  14,  and 
87  ft  38  Vict,  a  73,  and  by  the  former  of 
these  two  Acts  certain  ^vate  sayings 
banks  (commonly  called  Trustee  Savings 
Banks)  may,  upon  their  dosing,  be  (in 
effect)  merged  in  the  Post  Office  Sayings 
Banks. 

See  title  SAToros  Bahks. 

POSTHUICOVB  OHUBBBV.  Are  chU- 
dren  en  ventre  at  the  date  of  their  title  to 
property  aocming.  They  are  considered 
in  law  as  already  bom  for  the  purpose  of 
acquiring  the  titie  (10  ft  11  Will.  8,  c.  16), 
whether  in  real  or  in  personal  property, 
but  not  the  interim  rents  or  diyidends. 

FOflflLmnrr.  in  Boman  Law,  the  Jui 
potUiminii  was  a  rule  of  law  whereby  it 
was  assumed  or  feigned  (in  certftin  cases) 
upon  a  man's  recovery  of  his  civil  status 
that  he  had  neyer  in  fiict  lost  it,  and  the 
intervening  period  was  deemed  a  blank. 
It  is  a  spedes  of  remtttar,  and  operates  a 
sort  of  relaUon  baek. 

See  titles  Jus  PoflTUM inii  ;  RnfirrsB ; 

BSLATXON  BaOK. 


POfTULATIO V.  Formerly,  on  the  oooa- 
sion  of  a  bishop  being  translated  from  one 
bishopric  to  another,  he  was  not  elected  to 
the  new  see,  for  the  rule  of  the  Canon  Law 
was  electua  rum  potest  elegi ;  and  the  pre- 
tence was,  that  he  was  married  to  the  first 
church,  which  marriage  could  not  be  dis- 
solved but  by  the  pope :  and  thereupon  he 
(ao.  the  pope)  was  petitioned,  and  consent- 
ing to  the  petition,  the  bishop  was  trans- 
lated, and  tnis  was  said  to  be  by  postula- 
tion ;  but  this  was  restrained  by  16  Bia  2, 
0.  5.  (Cowel ;  Tomlins). 
See  title  TaANSLATioar. 

P0TB8TA8:  See  titles  Makus;  Man* 
oiPinM :  Patbia  PorasTAB. 

POVin).  An  indoBure  in  which  things 
distrained  are  placed  under  the  protection 
of  the  law.  It  might  be  either  an  open 
pound  or  a  pound  doee. 

See  titles  iMPOuin) ;  Pound-Bbbaoh. 

FOVHDAOS,  SHXSIVr'S.  Is  an  allow- 
ance to  the  sheriff  of  so  much  in  the  pound 
upon  the  amount  levied  under  an  execu- 
tion. The  object  of  this  allowance  is  to 
remunerate  tlie  sheriff  for  the  riak  and 
trouble  which  are  incident  to  the  perform- 
ance of  his  duties.  Originally,  or  at 
Common  Law,  the  sheriff  was  entitled  to 
no  allowance  for  executing  writs,  his  office 
being  regarded  solely  as  an  honorary  one, 
and  hence  it  was  that  men  of  wealth  and 
substance  were  usually  elected  to  fill  the 
poet  In  the  progress  of  society,  however, 
and  on  the  grow£  of  commerce,  the  duties 
of  sheiiffi  being  attended  with  considerable 
expense,  and  the  office  thereby  beooiping 
extremely  onerous,  the  Legislature  by  dif- 
ferent Acts  of  Parliament  (29  Eliz.  a  4  ; 
3  Geo.  1,  0.  15;  and  5  ft  6  Vict,  a  98) 
entitled  ^em  to  certain  fees  and  dues, 
amongst  which  poundage  is  induded. 

FOUVD-BBEAOH.  Is  the  act  of  break- 
ing into  a  pound  or  indoeure  in  which 
things  distrained  are  placed  under  the  pro- 
tection of  the  law ;  and  it  is  an  offence  in 
the  eve  of  the  law  even  where  the  distress 
has  been  taken  without  just  cause ;  for 
when  once  impounded,  the  goods  imme- 
diatdy  are  in  legal  custody.  The  punish- 
ment for  such  offence  varies  according  to 
the  nature  of  the  thing  distrained ;  but  in 
case  of  distress  damage  fecuant,  it  is,  by 
6  ft  7  Vict  c  30,  fixed  at  a  penalty  not 
exceeding  £5,  and  the  payment  of  all 
expenses  (O).  Litt  47). 

POXrBFBSHTUJtS.  The  wrongful  in- 
oloeing  another  man's  property,  or  the 
encroaching  or  taking  to  one's  self  that 
which  ought  to  be  in  common.  It  is 
perhaps  more  commonly  applied  to  an 
encroachment  upon  the  property  of  the 
Grown,  either  upon  its  demesne  lands,  or 
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upon  its  highways,  forests,  riTera,  harboun, 
or  streets  (2  Co.  Inst  38,  271). 

POUBYETAVCB:   See  titles  Pbb-imp- 

TlOli;   PBBBOaATIYB. 

POWER.  A  power  is  an  authority 
which  one  person  gives  to  another,  antho- 
rizing  him  to  act  for  him,  and  in  his 
stead.  Powers  by  the  Common  Law  were 
divided  into  two  sorts,  naked  powers  or 
bare  anthorities,  and  powers  coupled  with 
an  interest.  Thus,  when  a  man  devises 
that  his  executors  shall  sell  his  land,  this 
power  is  a  naked  one,  that  is,  the  power 
which  the  testator  so  gives  to  his  executors 
to  sell  his  land  is  simply  a  power,  and 
does  not  vest  any  interest  in  tne  land  in 
the  executors ;  whereas,  if  a  man  devises 
lands  to  his  executors  to  be  sold,  this  is  a 
power  coupled  with  an  interest.  The  word 
**  power  "  retains  the  same  meaning  when 
coupled  with  other  words ;  thus,  a  power 
of  attorney,  or  letter  of  attorney,  signifies 
an  authority  which  one  roan  g^ves  to  an- 
other to  act  for  him ;  and  these  powers  are 
perhaps  of  the  most  frequent  occurrence, 
oeing  resorted  to  whenever  circumstances 
are  likely  to  occur  to  prevent  a  party  doing 
the  act  desired  to  be  done  himself;  as,  for 
instance,  if  it  were  necessary  that  a  person 
should  sign  a  deed  next  week,  but  which 
he  could  not  do,  being  obliged  to  set  out 
upon  a  voyage  to  a  foreign  country  before 
that  time,  in  this  case  he  might  authorize 
some  other  person  to  do  it  tor  him,  and 
the  instrument  by  which  be  would  confer 
that  authority  would  be  a  power  of  attorney. 
4  Cruise,  145. 

A  very  common  class  of  powers  are 
powers  of  appointment  over  property ;  and 
such  powers  are  either  general  or  special. 
Under  a  general  power,  the  appointor  can 
appoint  to  any  one  he  pleases,  and  there- 
fore even  to  himself ;  consequently  the  ap- 
pointor's creditors  may  seize  the  lands  upon 
execution  against,  or  in  the  bankruptcy  of, 
the  appointor ;  and  the  appointor  pays  suc- 
cession duty  when  he  appoints  the  lands. 
Under  a  special  power,  these  respects  are 
all  reversed, — such  a  power  enabling  the 
appointor  to  appoint  only  within  the  speci- 
fied class  of  objects,  and  not  being  liable 
for  tiie  appointor's  debts.  Prior  to  the 
Powers  Amendment  Act,  1874  (37  ft  38 
Vict.  c.  87),  special  powers,  according  as 
they  were  exclusive  or  non-exolusive 
powers,  had  to  be  exercised  accordingly 
DY  excluding  or  not  ^if  so  desired)  any 
of  the  objects ;  but  since  the  appointor 
might  after  1830  (1  Will.  4,  c.  46)  have 
practically  treated  a  non-exclusive  power 
as  if  it  were  exclusive  b^  cutting  off  one  or 
more  of  the  objects  with  a  shilling,  the 
iistinotion  between  exolunve  and  non- 


exdudive    powers   has    been    altogettier 
abolished  by  the  Act  of  1874. 

Powers  are  otherwiae  ananged  in  the 
following  threefold  division,  namely : — 
I.  Powers  simply  collateral. 

IL  Powers   not  simply  coUateial,  bat 
being  either — 
(1.)  Appendant,  or   annexed   to   an 

estate,  or 
(2.)  In  gross,  not  being  incident  to 
any  estaite. 

A  power  simply  collateral  la  one  which 
is  not,  and  has  never  been,  annexed  to  an 
estate ;  aU  other  powers  are  either  so  an- 
nexed, or  having  once  been  so  have  become 
diaannexed,  in  which  latter  case  they  are 
said  to  be  powers  in  gross.  Where  the 
donee  of  a  power  to  appoint  lands  is  also 
the  fee  simple  owner  of  the  lands,  he  may 
convey  the  lands  for  any  estate,  either  in 
exercise  of  his  power,  or  in  virtue  of  his 
estate;  but  having  done  so  in  either  of 
these  two  ways,  he  cannot  afterwards  make 
any  conveyance  in  the  other  war,  which 
would  be  in  derogation  of  his  first  con- 
veyance, which  for  that  reason  is  said  to 
have  either  suspended  or  extinguished  his 
power,  according  to  the  quantity  of  the 
estate  which  he  has  already  created.  It 
is  evident  that  such  extinguishment  or 
suspension  applies  only  to  powers  appen- 
dant and  neitiier  to  powers  simply  colla- 
teral nor  to  powers  in  gross.  Further,  the 
extinguishment  or  suspension  takes  place 
only  to  the  extent  that  the  exercise  of  the 
powers  would  be  inoonsistent  with  the 
estate  which  is  already  gone  ont  of  the 
appointor,  whether  voluntary  or  involun- 
tary, and  not  in  any  case  in  which  l^eir 
exercise  would  be  consistent  with  that 
estate :  see  generally  Edward§  t.  Slater, 
Tudor's  Leading  Cases  in  Conveyancing, 
pp.  305-329,  and  notes  thereta 

See  title  AppoiNTitEirr,  Powsbs  op. 

POWEB  07  AFPOnmCBirr  :  See  title 
CoKVETAHOis,  sub-title  AppoifUmerU. 

POWEB  07  ATTOBNST :  See  title  At- 

TOBNET,  PoWEB  OF. 

POTiriHGS'  LAW.  An  Act  of  Parlia- 
ment  made  in  Ireland  in  the  reign  of 
Henry  VII.,  by  which  it  was  enacted  that 
all  statutes  made  in  England  before  that 
time  should  be  in  force  in  Ireland.  It  was 
BO  called  because  Sir  £2dward  Poyninps  was 
lord-lieutenant  there  at  the  tune  it  was 
made  (12  Bep.  190). 
See  title  Ibbland. 

PBA0TIOE«    The  rules  and  oootsb  of 

Sractice  of  the  Courts,  for  the  actual  oon- 
uot  of  litigation  to  a  successful  result, 
relate  to  the  various  matters  following, 
that  is  to  say,  the  commeDcement  of  an 
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action  by  the  issue  of  a  writ  of  summons 
(its  preparation,  i&iue,  service,  amendment, 
renewal,  &o.)>  the  appearance  of  the  party 
defendsnt  or  defendants,  the  pleadings 
(their  tfuoceasion,  times  of  deliyery,  amend- 
ment, &0.X  the  choice  of  parties  (their 
amendment,  snbetitution,  addition,  &c.), 
the  evidence  (yivd  voce  examinations,  de- 
positions, aifidavits,  &c.)f  the  trial  (its 
modes,  its  conduct,  &c.),  the  judgment  (its 
varieties,  mode  of  entering,  &c.)«  the  exe- 
cution (its  varieties,  its  mode  of  carrying 
out,  &c.)»  tbe  costs,  the  appeal  of  the  case 
(with  tlie  proper  Courts  to  which,  and  the 
times  within  which,  the  appeals  may  be 
brought),  &C.,  &c.  These  rules  also  pre- 
scribe the  matters,  principally  of  a  sum- 
mary character  incidental  to  tbe  main 
course  of  the  action,  which  may  be  done  by 
summons,  motion,  or  petition;  also,  what 
mutters  may  be  transacted  at  chambers, 
and  what  only  or  usually  in  open  Court 

FBACfTICS  OOUBT,  QUISN'8  BEVCH, 

was  a  Oourt  attached  to  the  Ck)urt  of 
Queen's  Bench,  and  presided  over  by  one 
of  the  judges  of  that  Court  in  which 
points  of  practice  and  pleading  were  dis- 
cussed and  decided.  If  any  doubt  arose  in 
the  mind  of  the  presiding  judge  as  to  any 

auestion  brought  before  him,  he  referred 
le  party  to  the  full  Court. 
See  title  Bail  Coubt. 

FB ACSPnOHZM,  LEOATUX  FEB :  ^8^ 
title  Legatobum  Qensba  Qdatuob. 

FBJECEPE.  The  word  prtecipe  is  now 
commonly  used  for  a  sort  of  abstract  of  a 
writ  of  execution,  which  is  made  out  on  a 
slip  of  paper  and  delivered  to  the  proper 
officer  at  the  time  oi  issuing  tiie  writ ;  and 
from  which  abstract  or  memorandum  that 
officer  makes  his  entry  in  the  book  kept  for 
that  purpose. 

See  title  ExicuTiov,  Wbit  of. 

PESCIFBINGAPITE,'WBITOT.  When 
one  of  the  king's  immediate  tenants  in 
eapite  was  deforced,  his  writ  of  right  was 
called  a  writ  of  prxeipe  in  eapite. 
See  title  Dbvobokmbnt. 

PBJBCIPE  QUOD  BEDDAT,  WBIT  OF. 

A  writ  of  great  diversity,  extending  as  well 
to  writs  of  right  as  to  writs  of  entry.  It 
was  sometimes  called  a  writ  of  right  cZom, 
when  issuing  out  of  Chancery  close ;  some- 
times a  writ  of  right  patent,  when  issuing 
out  of  Chancery  patent,  or  open  (Fitz.  Kat. 
Brev.  c.  1). 

See  titles  Entbt,  Writ  of  ;  Writ  of 

BiQHT. 

FRBGIFE,  TIH AHT  TO  THB :  See  titles 
FiN£ ;  Tbnant  to  thb  Praoipb. 


FBSOIFB,  WBIT  OF.  An  original  writ 
in  the  alternative,  commanding  the  defen- 
dant to  do  the  thing  required,  or  to  shew 
cause  for  not  doing  it.  This  writ  was 
used  when  something  certain  was  de- 
manded by  the  plaintiff^  which  it  was  in- 
cumbent on  the  defendant  himself  to  per- 
form ;  as  to  restore  the  possession  of  land, 
to  pay  a  certain  liquidated  debt,  to  per- 
form a  specific  covenant,  and  the  like. 

FBJMIIFtJT     CON  VEMTIOKKEL.      In 

French  Law,  under  the  rigime  en  com' 
munauU,  when  that  is  of  the  conventional 
kind,  if  the  survivor  of  husband  and  wife 
is  entitled  to  take  any  portion  of  the 
common  property  by  a  paramount  title  and 
before  partition  thereof,  this  right  is  called 
by  the  somewhat  barnarous  title  of  the 
conventional  prseciput,  from  pr«,  before, 
and  eapere,  to  take. 

See  title  BiaiMB  rh  Commukaut^. 

FBXDB8  LITIS  ETYIKDIOIABUIC.   In 

the  very  ancient  Boman  Law,  were  the  bail 
(or  security)  given  by  a  possessor  for  the 
restitution  of  the  land  (or  other  subject- 
matter  of  the  lis)  together  with  its  profits 
(vindicim)  in  case  of  his  failure  in  the 
action. 

FBSmririEVTES  CLAXrSlt:  See  title 
Convocation. 

FBJSMmflBE.  When  any  one  incurs 
a  prxmunire,  he  incurs  the  penalty  of  being 
out  of  the  king's  protection,  and  of  having 
his  property  forfeited  to  the  kin^.  It  is  so 
called  irom  the  words  of  the  writ  prepara- 
tory to  the  prosecution  thereof,  viz.,  "pr«- 
munire/omtM,"  i.e,,  cause  A.  B.  to  be/ore- 
foamed  that  he  appear,  &o.  This  writ 
itself  is  frequently  called  a  prsemunire  (3 
Inst.  110). 

There  was  also  a  celebrated  Statute 
of  Pr«Bmunire  (15  Bio.  2,  c.  5),  which  was 
enacted  to  check  the  exorbitant  power 
claimed  and  exercised  by  the  Pope  in 
England ;  whence  the  offence  of  jprcmti- 
nire  was  the  particular  offence  of  main- 
taining the  papal  power  in  England  as 
an  imperium  in  imperio.  The  statute 
enacts,  that  whoever  procures  at  Bome  or 
elsewhere  any  translations,  processes,  ex- 
communications, bulls,  instruments,  or 
other  things  which  touch  the  king,  against 
him,  his  crown  and  realm,  and  aU  persons 
aiding  and  assisting  therein,  shall  be  put 
eut  of  the  king's  protection,  their  limds 
and  goods  forfeited  to  the  king's  use,  and 
they  shall  be  attached  b^  their  bodies  to 
answer  to  the  king  and  his  council,  or  pro- 
cess of  jprsBtnunire  facias  shall  be  made 
out  against  them,  as  in  any  other  case  of 
Provisors, 

See  title  Protibionr. 
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YBlSMJTKIRE,  8TATUTB  OF:  See  title 

P&JDfTJlflBK. 

PE.B8CBIPnO]nS8.  In  Roman  Law, 
"were  forms  of  words  (of  a  qualifying  cha- 
racter) inserted  in  the  formuln  in  which 
the  claims  in  actions  were  expressed ;  and 
as  they  occupied  an  early  place  in  the 
formula,  they  were  called  by  this  name, — 
i.e.,  qualifications  preceding  the  claim. 
For  example,  in  an  action  to  recover  the 
arrears  of  an  annuity,  the  claim  was  pre- 
ceded by  the  words  **  so  far  as  the  annuity 
is  due  and  unpaid,"  or  words  to  the  like 
effect  ("  cujus  rei  dies  fuU  "). 

FX28TA11X.  In  Boman  Law,  meant  to 
make  good,  and  when  used  in  conjunction 
with  the  words  darefacere  oportere,  denoted 
obligations  of  a  [lersonal  character,  as  op- 
posed to  real  rights. 

See  title  Real  AonoNs. 

FBJE8TAT  CAXmSLA  QUAIC  XSDELA. 

Prevention  is  better  than  cure ;  wherefore 
preventive  justice  is  adroinistored  by  the 
Courts,  issuing  injunctions  to  prevent  the 
continuance  or  recurrence  of  damage. 

F&STOBIAV  EDICT:  See  title  Eoicrr. 

PRAYER  07  PROCESS.  A  prayer  or 
petition  with  which  the  bill  in  Equity  used 
to  conclude,  to  the  effect  that  a  writ  of 
subpoena  might  issue  against  the  defen- 
dant to  compel  him  to  answer  upon  oath 
all  the  matters  charged  against  him  in  the 
bill. 

See  title  Subfcbna,  Wbit  of. 

PREAXBLE    OP    A   STATUTE.      The 

introducing  clause  or  section  of  a  statute 
is  so  tormed.  It  usually  recites  the  objects 
and  intentions  of  the  Legislature  in  passing 
the  statute,  and  frequently  points  out  the 
evils  or  grievances  which  it  was  the  object 
of  the  Legislature  to  remedy.  Although 
the  preamole  is  generally  a  key  to  the 
construction  {CrackndU  y.  Jaruon,  11  Gh. 
Div.  22),  yet  it  does  not  always  open  or 
disclose  all  the  parts  of  it;  as  sometimes 
the  Legislature,  naving  a  particular  mis- 
diief  in  view,  which  was  the  primoiy  object 
of  the  statute,  merely  state  this  in  the 
preamble,  and  then  go  on  in  the  body  of 
the  Act  to  provide  a  remedy  for  ^neral 
mischiefs  of  the  same  kind,  but  of  different 
species  neither  expressed  in  the  preamble, 
nor  perhaps  then  contemplated  by  the 
framer  thereof  {Mann  v.  Cammelf  Loft. 
783).  A  reference  to  the  preamble  is  there- 
fore only  an  insufficient  guide  to  the  true 
interpretetion  of  the  statute. 

PRE-APPOIHTED  EVIDEHOE.  As  op- 
posed to  ecuwd  evidence— (t.0.,  evidence  left 
to  chance,  t.e.,  to  the  circumstonces  oooar- 
ing  at  the  time)  denotes  the  evidence  pre- 
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scribed  beforehand  osoally  by  statute  for 
the  attestation  of  certain  olanes  of  dooa- 
ments,  e.g.,  wills. 

See  title  Casual  Evnmroi. 

PRE-AUDIEVCS.  The  preoedenoe  of 
being  heard,  which  prevailed  at  the  Bar 
acconling  to  the  rank  which  the  counsel 
respectively  hold,  e.^.,  Queen's  counsel 
before  junior  oonnseL  In  the  CSonrt  of 
Exchequer  there  are  two  jimior  barristers 
appointed  by  the  Lord  Ohief  Baron,  called 
the  postman  and  the  tub-man  (from  the 
places  in  which  they  sit),  who  take  {ne- 
cedenoe  in  motions,  over  other  junior 
barristers. 

PREBEHD.  The  rente  and  profite(pre- 
henda)  belonging  to  a  cathearal  chinoh, 
or  the  endowment  in  land  or  money  given 
to  it  for  the  maintenance  of  the  dean, 
chapter,  and  spiritual  officers  ooimeotod 
therewith.  A  |»ebendary,  vulgarly  called 
a  prebend,  is  one  of  this  eioclestastioBl  body 
who  are  so  maintained  (Oowel). 

PREBEVDARY :  See  title  PBXBXim. 

PRBCARnrV.  In  Boman  Law,  was  a 
species  of  contract  resembling  in  some  re- 
specto  the  contract  of  depoeitum,  but  difler- 
ing  from  it  in  this  respeott  viz.,  that  the 
depository  in  preeariwn  was  the  penon 
who  requested  the  deposit  to  be  made  to 
him,  unUke  the  proper  dep(mium,in  which 
the  depositor  was  the  person  making  the 
request.  Owing  to  this  difference,  the 
preoariiim  would  not  classify  with  the  real 
contracts,  but  fell  into  the  group  of  inno- 
minate contracts. 

iSSse  title  iNNOinxATi  Contracts. 

PRSOATORT  TRUST.  Is  a  trust  created 
by  certain  words,  which  are  more  like  words 
of  entreaty  and  permission,  than  of  com- 
mand or  certainty.  Examples  of  such 
words,  which  the  Gourte  have  held  suffi- 
cient to  constitute  a  tnist,  are  **  wish  and 
request,"  "have  fullest  confidence,**  **  hear- 
tily beseech,"  and  the  like.  At  the  present 
day,  the  Courto  are  not  disposed  (except 
under  exceptional  ciroumstanoes)  to  enlarge 
the  number  of  such  phrases,  so  as  to  create 
a  trust. 

PRECEBEET  OONRITIOK:  See  titie 
Conditions,  Pbbocdxnt  and  Subsbqusht. 

PRS-COHTRACTSOFXARRIAeE.  Oon- 
tracte  of  matrimony  whether  per  verba  de 
praseenii  or  per  verba  de  futuro  will  not  be 
speoiflcally  performed,  the  27th  section  of 
tne  Act  4  Gea  4,  o.  74,  expressly  enacting 
that  they  shall  not;  therefore  no  soeh 
pre-contract  creates  any  disability  to  many 
another  person  {Beaehey  v.  Brawn,  29  L.  J . 
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eotUinued, 
Q.  B.  105).    DamaM  may,  however,  be 
given  for  breach  of  the  pre-oontnct. 

See  title  Mabbzagb,  Bbbaoh  or  Pbo- 

MtSBOF. 

FBZDSCX880B.  Under  the  SaooeBsion 
Duty  Act,  1853  (16  &  17  YicLo.  51),  which 
came  into  operation  on  and  from  the  19th 
of  May,  1853,  and  which  applies  to  all 
persona  becoming  entitled  to  lands  or  to 
personal  estates  (other  than  legacies)  in 
possession  after  the  date  of  the  commence- 
ment of  the  Act  by  death,  a  tax  is  impoee<l 
called  Snocession  Daty,  and  the  rate  at 
which  the  tax  is  estimated  varies  with  the 
relationship  or  absence  of  relationship  of 
the  snooeesor  to   the   person   called  his 

Sredeoeeaor;  and  the  term  predecessor  is 
eohired  by  the  Act  (s.  2)  to  be  '<  the  settlor 
[disponer],  testator,  obliffor,  ancestor,  or 
other  person  from  whom  the  interest  of  the 
successor  is  or  shall  be  derived." 
See  title  Suoobbsiok  Dtttt. 

nUtniFriOK.  (l.)  The  prerogative 
of  purveyance,  or  pre-emption,  was  a  right 
enjoyed  by  the  Crown  or  buying  up  pro- 
visions and  other  necessaries  by  the  inter- 
vention of  the  king's  purveyors,  for  the 
use  of  the  royal  homhold,  at  an  appraised 
valuation,  in  preference  to  all  others,  and 
even  without  consent  of  the  owners ;  and 
also  of  forcibly  impressing  the  carriages 
and  horses  of  the  subject  to  do  the  king's 
business  on  the  public  roads,  in  the  con- 
veyance of  timber,  baggage,  and  the  like. 
This  prerogative  of  the  Grown  appears  to 
have  oeen  made  the  occasion  of  much 
abuse  in  the  early  reigns,  as  one  of  the 
chief  constitutional  struggles  of  the  period 
was  the  restriction  and  regulation  of  the 
right.  (2.)  A  right  of  pre-emption  is 
occasionally  given  in  mortgage  deeds  to 
the  mortgagee,  so  that  in  case  of  a  sale  of 
the  equity  of  redemption  by  the  mortgagor, 
the  mortgagee  shell  have  the  refiual  of 
the  prepay ;  and  in  such  a  case  the  price 
may  or  may  not  be  fixed  beforehand  (^Orby 
V.  Trigg,  9  Mod.  2). 

See  title  Modus  bt  Cokventio  Y iNomrr 
Lbouk. 


TO.  To  bring  before,  to 
prosecute,  to  proceed  with.  Thus,  |>re- 
fcrring  an  indictment  signiBes  prosecuting 
an  indictment. 

FBSnXEHGS,  FBATTBTrLXHT :  See 
title  Fraudulent  Pbefbbekoe. 

FBETXBEHCB  8HABE8.  Are  shares 
in  companies,  entitled  to  a  preference  over 
the  orainary  shares  of  the  company.  Pre- 
ferenoe  shares  cannot  be  issued,  unless 
there  is  a  power  to  do  so,  contained  either 
in  the  memorandum  (which  is  unusual)  or 
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in  the  articles  of  association  of  the  company 
(Bdrrieon  v.  Mexican  By.  Co.,  L.  B.  19  £q. 
368). 

FBSFSRSVnAL  DEBTS.  Are  debts 
payable  before  others,  e.g.,  in  an  adminis- 
tration of  the  estates  of  deceased  persons, 
and  also  in  bankruptcy,  debts  owing  to  the 
Crown  and  a  few  other  debts  are  paid  in 
priority  to  the  general  debts. 

FSEOVAirOT,  PtSA  07.  A  plea  which 
a  woman  capitally  convicted  may  plead  in 
stay  of  execution ;  for  this,  though  it  is  no 
stay  of  judgment,  yet  operates  as  a  respite 
of  execution  until  she  is  delivered. 
See  title  Matbons,  Jubt  of. 

FBBJUDIGS,  WITHOTJT :  See  title  Evi- 
dengb,  sub-title  Admissions. 

FBSKISXS.  In  a  deed,  the  premises 
comprise  all  that  portion  which  precedes 
the  habendum,  <.s.,  the  date,  the  parties' 
names  and  descriptions,  the  recitals,  the 
consideration  and  the  receipt  thereof,  the 
grant,  the  description  of  the  tnings  granted, 
and  the  exceptions  (4  Or.  Dig.  26).  So,  in 
pleading,  the  word  is  used,  in  its  logical 
sense,  as  signifying  foregoing  statements 
or  previously-mentioned  facts.  Thus,  in 
the  old  declaration  in  indebitatue  auwnpeitf 
the  plaintiff,  after  alleging  that  the  defen- 
dant was  indebted  to  him  in  a  g^ven  sum 
of  money,  proceeded  to  state  that,  in 
consideration  of  the  premisss,  the  defendant 
promised  to  pay  him  the  same.  So,  again, 
in  the  old  declaration  for  the  diversion 
of  water  from  a  water-com-se,  the  plaintiff, 
after  stating  his  right  to  the  enjoyment 
of  the  water,  and  his  previous  user  of  the 
same,  and  setting  forth  the  fact  and  the 
nature  of  the  diversion,  then  proceeded  to 
point  out  the  injurious  consequences  which 
had  flowed  from  the  previously-stated 
facts,  in  the  following  manner :  '*  And  the 
plaintiff,  by  reason  of  the  premises,  hath 
oeen  deprived  of  the  use,  benefit,  and 
advantage  of  the  water  of  tiie  said  water- 
course." The  common  use  of  the  word 
^premieet^  as  in  the  phrase  *' eligible 
premises,"  is  derived  apparently  firom  the 
frequency  with  which  the  word  is  used 
iu  conveyances  and  lesaes  of  lands  and 
houses. 

FBElOinCS.  The  yearly  or  other  peri- 
odical sums  of  money  payable  upon 
policies  of  assurance  for  the  keeping  up 
thereof  are  so  called ;  also,  a  premium  is 
often  paid  for  the  admission  of  an  individual 
into  a  partnership  (^Bluek  v.  Capetick,  12 
Gh.  Div.  863) ;  and  in  leases  of  houses  in 
towns,  a  premium  is  often  taken,  i.e.,  a 
lump  sum  is  paid  upon  giving  possession, 
in  addition  to  the  rent  that  is  to  be  after- 
wards  paid;    but   lessors    with    only   a 
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qualified  right  of  leasing  cannot  UBually 
bargain  for  guch  premiums. 

See  title  Ministbrial  Powebb. 

PBEBOOATIVS.  By  prerogative  is  meant 
some  exclusive  pre-eminent  power  or  right. 
Thus,  the  king's   prerogative  is  usually 
understood  to  be  that  special  preeminence 
which  the  king  has  in  right  of  his  regal 
dignity.    Thus,  the  power  of  making  war 
or  peace,  of  making  treaties,  leagues,  and 
alliances  with  foreign  states  and  princes ; 
of  appointing  ports  and  havens,  or  such 
places  only  lor  persons  and  merchandise 
to  pass  into  and  out  of  the  realm  as  he  in 
his  wisdom  sees  proper,  are  all  instances  of 
the  king's  prerogative.    Some  (but  not  all) 
of  the  principal  prerogatives  of  the  Crown 
are  enumerated  in  the  statute  De  Prerogaiivd 
Begii  (17  Edw.  2,  c.  11).   The  greater  pari; 
of  early  constitutional  history  consists  in 
the  struggles  of  Parliament  to  restrain  the 
royal  prerogative  (we  title  Constitution, 
Gbowth  of).    And  at  the  present  day  the 
law   regarding  the   prerogative   exhibits 
exactly  the  reverse  peculiarity,  viz ,  that  the 
Crown   may   not   of  its   own   authoritv 
diminish  its  prerogative,  although  with 
the  authority  of  Parliament  it  may  do  so 
(Ex  parte  Muljee  Byramjee,  6  Moo.  P.  C. 
C.  276).   And  generally  the  sovereign  may 
not  exercise  his  prerogative  in  contrariety 
to  the  Common  Law ;  and  although  he  may 
by  his  prerogative  establish  Courts  to  pro- 
oeed  aooording  to  the  Common  Law,  he 
cannot  create  any  new  Court  to  administer 
any   other   law  (,In  re  Natal  (J5wAop), 
8  Moo.  P.  C.  C.  (N.B.)  116) ;  because  in 
English  Law,  equally  as  in  Roman  Law, 
the    imperial    reply   holds    good,— that 
although  freed  from  the  laws,  yet  kings 
live  by  the  laws  (^Et  ai  Ugibua  soluii  sumtM, 
attamen  UgibuB  vivimw), 
FBSBOOATIVX  OOiniT:  See  title  Coubtb 

EOOLBSIASTIOAL. 


PBSBOOATIVS  LAW.  That  part  of 
the  Common  Law  of  England  which  is 
more  particularly  applicable  to  the  king. 
Com.  Dig.  tit  "  Ley."  (A). 

FBBROGATIVS  WBITS.  Are  remedies 
of  an  extraordinary  kind,  granted  by  the 
Courts  in  certain  cases,  but  never  as  a 
matter  of  right,  they  being  a  direct  inter- 
vention of  the  Crown  with  the  liberty  or 
the  property  of  the  subject.  The  principal 
writs  of  this  nature  are,— (1.)  the  writ  of 
Procedendo;  (2.)  the  writ  of  Mandamue; 
(3 )  the  writ  of  Prohibition ;  (4.)  the 
writ  of  Qiio  Warranio;  (5.)  the  writ  of 
BabeM  Corpus;  and  (6.)  the  writ  of 
Certiorari, 

PBS8CBIBX,  TO.    To  assert  a  right  or 
title  to  the  enjoyment  of  a  thing  on  the 
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ground  of  having  hitherto  bad  the  nnin- 
terrupted  and  immemorial  enjoyment  of  it. 
See  title  Pbbscbiftion. 

PBESGBIFTIOK.    A  title  which  a  per- 
son acquires  to  incorporeal  hereditaments 
by  long  and  continued  possession,  juirt  as  by 
long  adverse  possession  he  may  acquire  a 
title,  under  the  Statutes  of  Limitation,  to 
corporeal  hereditaments.    Every  species  of 
prescription  by  which  property  is  acquired 
or  lost  is  founded  on  the  presumption  that 
he  who  has  had  a  quiet  and  uninterrupted 
possession  of  anything  for  a  long  period  of 
years  is  supposed  to  have  a  just  right 
thereto,  without  which  right  he  could  not 
have  been  suffered  to  continue  so  long  in 
the  enjoyment  of  it.    This  mode  of  acqui- 
sition was  well  Imown  in  the  Boman  Law 
by  the  name  of  usucapio,  because  a  peraon 
who  acquired  a  title  in  this  manner  might 
be  said  usu  rem  capere.    Before  the  Act  of 
2  &  3  Will.  4.  c.  71,  the  enjoyment  re- 
quired in  English  Law  to  constitute  a  pre- 
scription must  have  existed  time  out  of 
mind,  or  beyond  the  memory  of  man,  that 
is,  before  the  reipi  of  Richanl  L ;  but  now, 
the  period  of  enjoyment  necessary  to  con- 
stitute a  title  by  prescription  is  in  many 
cases  by   Ihe    above   Act    considerably 
shortened. 

See  titles  Commomb  ;  Eahemerts; 
LnfrrATiON  of  AcnoKs;  Peofitb 
X  Pbendbi. 

TBESENTATIOir.  The  act  of  a  natron 
of  a  living  offering  or  presenting  a  oferk  to 
the  ordi^iry.  This  is  done  by  a  kind  of 
letter  from  the  natron  to  the  bishop  of  the 
diocese  in  which  the  benefice  is  situated, 
requesting  him  to  admit  to  the  church  the 
person  presented  (3  Cruise,  14). 

See  title  Nominatxok  to  a  Litiko. 

FBE8BHTATIVS  ASYOWBOV :  See  tiUe 
Advowsoh. 

FBEBEKTMEirr.      In  its  relation    to 
criminal  matters,  this  word  signifies  the 
I  notice  taken  by  the  grand  jury  of  any 
offence  from  their  own  Knowledge  without 
any  indictment  laid  before  them.   In  refer- 
ence to  admissions  to  copyholds,  the  word 
signifies   an   uiformation   made    by    the 
homage  or  jury  of  a  Court  Baron  to  the 
lordToy  way  of  instruction,  to  give  the 
lord  notice  of  the  surrender  and  of  what 
has  been  transacted  out  of  Court  (5  Cmise, 
542).    But  the  necessity  of  the  latter  pre- 
sentment has  been  abolished  by  4  &  5  Vict. 
o.  85  (see  title  Coftholdb).     As  applied 
to  bills  and  notes,  the  word  signifies  the 
presentment  of  the  bill  to  the  drawee  for 
his  acceptance,  or  to  the  accepter  of  the 
bill  or  maker  of  the  note  for  lus  payment 
thereof  when  due. 
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PBS8B,  XJBS&TT  Of.  Upon  the  art 
of  printing  becoming  general,  the  prees 
was  subjected  to  a  ricorons  censorship,  first 
on  the  part  of  the  Cnnrch,  and  latterly  on 
the  part  uf  the  Btate.  Thus,  in  the  reign 
of  Elizabeth,  printing  was  interdicted,  save 
in  London,  (Jxford,  and  Cambridge.  In 
the  reign  of  James  I.  tlie  first  newspaper 
was  attempted  to  be  printed,  but  that  king 
and  his. successor  endeavoured  to  silence 
the  same  by  means  of  the  Star  Chamber 
jurisdiction.  In  1641,  when  the  Star 
Chamber  was  abolished,  newspapers  pro- 
mised to  become  more  abundant,  especially 
as  the  mind  of  the  tiation  was  at  that  time 
in  a  very  active  and  even  excited  state; 
but  the  Long  Parliament  by  various  ordi- 
nances endeavoured  to  restrain  printing,  at 
least  on  the  part  of  the  Royalist  and  ne- 
latical  party.  This  conduct  on  the  part  of 
the  Long  Parliament  was  the  occasion  of 
Milton's  treatise,  entitled  **  Areopagitica,  A 
Speech  for  Liberty  of  Unlicensed  Print- 
ing." Upon  the  Restoration,  in  1660,  the 
Licensing  Act  (13  ft  14  Car.  2,  o.  33)  was 
passed,  which  placed  printing  under  the 
control  of  tlie  CFovemment,  and  in  particu- 
lar confined  the  trade  to  London,  York, 
Oxford,  and  Cambridge,  limiting  also  the 
niunber  of  master  printers  to  twenty ; 
moreover,  it  imposed  the  severest  and  most 
degrading  punishments  on  offenders  against 
the  Act.  The  Licensing  Act  expii^  in 
1695,  after  various  periods  of  renewal,  and 
was  not  again  re-enacted,  it  having  been 
the  opinion  of  Scroggs,  C.J.,  and  of  the 
twelve  other  Common  Law  judges,  that 
the  Common  Law  w^s  sufficient  of  itself, 
and  without  any  statute  to  repress  the 
publication  of  any  matter  without  the 
King's  licence,  and  the  liberal  opinions 
which  sprung  up  after  the  Revolution  of 
1688,  preferring  to  entrust  the  control  of 
the  press  to  the  ordinary  jurisdictions  at 
Common  Law. 

From  this  date  newspapers  rapidly  in- 
creased, and  in  the  reign  of  Anne  began 
to  be  published  regularly,  and  some  even 
daily;  and  in  that  reign  they  began 
for  the  first  time  to  combine  political  dis- 
cussion with  matters  of  intelligence,  and 
were  subject  only  to  the  two  following 
restraints : — 

(1.)  The  stamp  duty  on  newspapers, 
which  was  imposed  for  the  first 
time  in  1712 ;  and 

(2.)  The  law  of  libel. 

These  two  restraints  have  been  since 
gradually  removed  or  relaxed :  thus,^ 

(1.)  The  tax  upon  newspapers,  which 
was  id,  in  the  reien  of  Anne,  was  reduced 
to  Id.  in  1886,  and  was  repealed  altogether 
in  1855,  and  ultimately,  in  1861,  the  duty 
upon  paper  also  was  repealed. 

(2.)  The  law  of  libel  was  at  first  ex- 
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tremely  severe,  any  refiection  upon  the 
Government,  or  upon  ministers,  being  con- 
strued into  a  reflection  upon  the  king  him- 
self, and  therefore  as  a  seditious  libel. 
This  state  of  the  law  of  libel  was  rendered 
all  the  worse  by  reason  of  the  then  doctrine 
of  the  Common  Law,  that  the  jury  could 
onlv  find  the  particular  foot  of  publication, 
and  not  a  general  verdict  of  libel  or  no 
libel,  that  matter  being  left  to  the  judges, 
who  (as  being  the  servants  of  the  Crown) 
were  naturally  suspected  of  being  disposed 
towards  the  Crown.  And  although  in  the 
Caae  of  the  Seven  Bithopi  (1687),  the  jury 
brought  in  a  general  verdict  of  no  bbel, 
yet  that  precedent  was  insufficient  of  itself 
to  change  the  law,  more  especially  as  it 
was  given  in  bad  times.  It  was  left  to 
Mr.  Kcskine,  in  the  Com  of  the  Dean  of  8L 
Aiaph  (1778),  to  advocate  the  right  of  the 
jury  in  actions  of  libel  to  find  a  general 
verdict,  and  to  Mr.  Fox,  in  his  Lil^l  Act, 
1792,  to  confer  that  right  upon  the  jury. 
By  a  later  Act  (6  &  7  Viol  c.  96),  it  was 
for  the  first  time  rendered  competent  to  a 
defendant,  in  a  criminal  information,  to 
plead  in  defence  or  justification  the  tnith 
of  the  matters  published,  and  that  the 
same  were  so  published  for  the  public 
good 

8ee  title  Libel. 

FBE8SIH0  TO  DEATH :  See  iiUe  Peivb, 

FOBTB  KT  PURI. 

rasauxFTioiiB  nr  cBnmrAL  law. 

Presumptions  are  admissible  in  criminal  as 
well  as  in  civil  matters,  and  in  fact  (under 
the  name  of  circumstantial  evidence)  are 
very  much  used  in  criminal  matters.  Such 
presumptions,  when  of  fact,  may  be  either 
violent,  probable,  or  slight  (see  title  Pbs- 
suMpnoNB,  QuAUTT  OF.)  The  most  usual 
presumptions  of  law,in  criminal  cases  are, — 
the  presumption  of  maliee  from  the  act  of 
killing,  or  from  any  wrongful  act  done 
without  just  cause  or  excuse;  the  pre- 
sumption that  every  man  must  intend  the 
neoeiasary  oonsequenoe  of  his  own  act ;  the 
presumption  in  favour  of  the  innocence  of 
the  accused ;  all  of  which  presumptions  are 
juris  taiUumt  and  may  accordingly  be  re- 
butted by  the  proper  evidence. 

FBSSTTICFTXOKS,  QXTALITT  OF.  Pre- 
sumptions are  either  violent^  or  vrobahU, 
or  light,  according  to  the  amount  of  weight 
which  attaches  to  them.  Thus,  if  a  land- 
lord  sues  for  rent  due  at  Michaelmas,  1879, 
and  the  tenant  cannot  prove  the  payment, 
but  produces  an  acquittance  for  rent  due 
at  a  subsequent  time,  in  full  of  all  de- 
mands, this  IS  a  violent  dt  strong  presump- 
tion of  his  having  paid  the  former  rent, 
and  is  equivalent  to  full  proof.    Again,  if 

2  E  2 
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FBBSUMFTIOVS,  aHALITT  OF—oontd. 
in  a  Buit  for  rent  due  in  1879,  the  tenant 
proves  the  payment  of  hia  rent  due  in 
1880,  this  is  a  pnhable  presamption  that 
the  rent  of  1879  was  paid  also.    Again, 
Buoh  presumptions  as  are  drawn  from  in- 
adequate grounds  are  termed  light  or  rash 
presumptions,    e.g.j   the   presumption   of 
marriage  from   brief  cohabitation.     Pre- 
sumptions are  aI.-o  commonly  divided  into 
(1.)  PrsBSumptions  iuri$  et  de  jwre^  and 
(2.)  Pr»8imiptiond  juris  tantum,  the  former 
class  being  considered  irrebuttable,  and  the 
latter  rebuttable,  by  contrary  evidence 
See   titles    Evidbnoe;    PBKSUMFnvB 
Evidence. 
FBSSinCFTIOHB,  VABIETU8  07.   The 
chief  varieties  of  presumption  are— (1.)  Pre- 
sumptions of  Law,  (2.)  Presumptions  of 
Fact,  and  (H.)  Presumptions  of  mixed  Law 
and  Fact.    (1.)  Presumptions  of  law  are 
inferences  eatablnihed  by  tlie  common  law 
or  by  statute,  and  which  inferences  the 
law  peremptorily  requires  to  be  drawn ;  and 
in  case  the  jury  is  directed  contrary  thereto 
or  disregards  same,  a  new  trial  is  grantable 
ex  debito  justitix  {Haire  v.  WxUon,  9  B.  & 
C.  643;  TindaX  v.  Br(ywn,  1  T.  R.  167). 
These  presumptions  rest  partly  on  natural 
reason  and  partly  on  puWic  policy :  some 
presumptions  of  law  are  irrebuttable,  and 
are  thence  called  juris  et  da  jure;  others 
(and  the  majority)  of  these  are  rebuttable, 
and  are  thence  called  juru  tantum,    (2.) 
Presumptions  of  fact,  called  also  presump- 
tiones  haminis,  are  e.g.,  the  presumption  of 
conformity  with  the    ordinary  course  of 
nature,  the  presumption  of  virile  power 
within  the  recognified  ages,  and  such  like. 
And  of  these  presumptions  some  are  violent 
in  their  probative  eflrect,  some  are  probable, 
some  are  only  slight  (3.)  Presumptions  of 
mixed  law  and  fact  consist  chiefly  of  in- 
ferences which,  from  their  frequent  occur- 
rence or  from  any  other  like  cause,  attract 
the  observation  of  the  law,  and  therefore 
are  constantly  recommended  by  the  judges 
to  be  drawn  and  acted  on  by  juries,  «.a.,  the 
presumption  of  lost  conveyances  in  favour 
of  long  established  rights.    Where  a  iury 
disregards   or  is   misdirected   regarding 
either  a  presumption  of  fact  or  a  presump- 
tion of  mixed  law  and  fact,  a  new  trial 
may  be  granted  in  the  discretion  of  the 
Court,  but  is  not  ex  debito  juttUix. 

FBESUIIPnVXSVIDENOE.  Is  a  phrase 
commonly  used  to  denote  ciroumstantial 
evidence  {see  title  Cibcumstahtial  Evi- 
dbkob)  ;  and  as  so  used,  it  is  opposed  to 
direct  evidence  {see  title  Dibbot  Evi- 
dence). Ciroumstantial  or  presumptive 
evidence  is  not  of  the  nature  of  secondary 
but  of  primary  or  original  evidence  (see 
titles   Debit ATivB   Evidence  ;   Pbimabt 


PSBBUXFTIVS  SVmEVCK— dMid 
Evidenoe).     The  probative  fioroe  of  pre- 
sumptive evidence  consists  in  the  <diain 
constructed  out   of  moral   and   physical 
coincidences,    especially  when   sooh   co- 
incidences are  of  mutually  independent 
origin.    In  criminal  law,  the  conduct  of 
the  accused  a^iUeeedent  to  and  suheeqwmt  to 
the  commission  of  the  crime,  afford  pre- 
sumptive evidence  of  his  guilt  or  inno- 
cence ;    also    his   motions,   means,    and 
opportunities  should  not  be  disr^arded; 
also   his   previous   threats,  his  previous 
attempts,  his  prepckrations,  and  such  like, 
are  material  cironmstanoefl  aifecting  the 
question  of  his  guilt 

See  title  Pbesumptioks,  Yabustieb  of. 

FBST,  in  French  Law  is  a  loan,  and 
may  be  either  (a.)  Pret  a  utagCj  correspond- 
ine  to  the  commodatum  of  Boman  Law,  or 
(bo  Pret  a  oonaommation,  oonesponding  to 
the  mutuum  of  Roman  Law. 

See  titles  Comkodatum:  Mutduii. 

n&t  A  CO]rCM)M][ATIO]r :  See  iiUe 
PafeT. 

Pb£i  a  usage  :  See  title  Pb£t. 

FBBVI01TB  OOMVICTiOV.     Under  va- 
rious statutes  offenders  convicted  afler  a 
previous  conviction  are  liable  to  severer 
punishment     Thus,  by  the  stat.  7  &  8 
Geo.  4,  c.  28,  penons  convicted  of  fdony 
after  a  previous  conviction  for  felony  may 
be  sentenced  to  pi-nal  servitude  for  life  or 
for  seven  years  or  more,  or  to  Impriaonment 
for  any  period  not  exceeding  four  years, 
and  (if  a  male)  to  be  whipped.    Similar 
provisions  are  contained  in  the  Larceny 
Act,  24  &  25  Vict  c.  96,  sa.  7,  8,  and  are 
extended  to  a  conviction  after  two  sum- 
mary convictions  (s.  9) ;  also,  in  the  Coin- 
age Offences  Act,  24  &  25  Vict  o.  99. 
s.  12,  for  uttering  base  coin  after  a  previous 
conviction.     And    under    the    Habitual 
Criminals  Act,  1869  (82  &  33  Vict.  c.  99), 
s.  8,  persons  twice  convicted  are  render^ 
subject  to  police  supervision.    The  usual 
evidence  of  a  previous  conviction  is  the 
certificate  to  that  effect  of  the  clerk  of  the 
court  of  the  first  conviction,  and  of  the 
identity  of  the  prisoner. 

FBEVI0XT8  dUESTIOH.  In  the  proce- 
dure in  Parliament,  is  a  method  of  avoid- 
ing a  vote.  After  a  debate  is  closed,  or 
when  there  is  no  debate,  the  Speaker 
ordinarily  and  as  a  matter  of  course  puts 
the  question  which  has  been  the  subject  of 
debate ;  but  any  member  of  the  House  mty 
intercept  this  act  of  |the  Speaker's  by 
moving  the  previous  question.  Members 
desiring  to  oppose  the  main  question  vote 
(curiously  enough)  offainst  and  not /or  the 
previous  question;  and  if  the  previouB 
question  is  carried,  it  is  (in  effect)  lost. 
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mVIOini  flTnOfnOS—eanHnued. 

and  the  main  question  is  carried  without 
farther  disooaBion  or  amendment;  but  if 
the  previoua  qneation  ia  not  carried,  it  ia 
(in  dfect)  carried,  and  the  main  question 
ialoat    May's  Pari  Pract.  6th  ed.  263-4. 

FBICKHre   TOB  AHXBIFFB.      is  the 

method  of  electing  the  sheriffs  of  the 
different  counties  of  England.  Originally 
the  sheriffs  were  chosen  by  the  people  in 
their  folkmota  or  county  court ;  but  tlieae 
popular  elections  were  put  an  end  to  by 
9  Edw.  2,  Stat.  2,  and  it  waa  enacted  that 
the  sherifb  should  be  assigned  by  the 
Chancellor,  Treasurer,  Barona  of  the  Ex- 
chequer, and  the  justices;  and  since  the 
time  of  Henry  YI.  it  has  been  the  custom 
for  these  distinguished  and  learned  per- 
sons to  meet  yearly  in  the  Exchequer 
Chamber  on  the  morrow  of  All  Souls 
(which  day  was  altered  to  the  morrow  of 
St.  Martin  by  24  Geo.  2,  c.  48,  s.  12)  and 
then  and  there  to  propose  three  persons  to 
the  kiug  (or  queen)  for  him  or  her  to  ap- 
point one  of  them  to  be  the  sheriff,  and 
this  they  do  by  marking  each  name  with 
the  prick  of  a  piu,  and  for  that  reason 
this  particular  mode  of  election  ia  called 
pricking  for  sheriffs. 
See  title  Sheriff. 

PBDfAOS.  A  small  payment  made  to 
the  master  of  a  Teasel  for  bis  personal  care 
and  trouble,  which  he  receives  in  addition 
to  his  wages  or  salary,  to  hia  own  use, 
unless  he  has  otherwise  agreed  with  hia 
employers.  This  payment  ia  that  intended 
in  the  phrase  '*  with  primage  and  average 
aocuatomed."  It  appears  to  be  of  very 
ancient  date;  and  in  the  old  books  is 
sometimes  called  **bat  money,"  and  also 
**  la  corUribuiion  des  chausees,  ou  pot  de  vin 
du  mditre.**  Kay's  Law  of  Shipmasters. 
See  title  Avbbaob. 

PBDCABT  EVIDXJIGS.  As  opposed  to 
secondary  evidence  is,  e.g^  the  original 
document  itself,  and  not  a  copy  thereof. 
Primary  evidence  is  not  the  same  as  direct 
evidence,  nor  is  secondary  evidence  the 
same  as  circunutantial  evidence ;  but  appa- 
rently, evidence  called  primary  is  so  called, 
because  it  is  to  be  hrtt  used  (when  it 
exists  and  is  procurable)  before  resort  is 
had  to  secondary  evidence,  which  latter 
evidence  is  only  to  be  secondly  used  upon 
proof  of  the  loss,  destruction,  or  non-pro- 
cumbility  of  primary  evidence. 

Sec  title  Evidbrcb,  sub-title  Pbimabt 
EviDENOB    and    Sboondaby    Eti- 

DBNOB. 

FBIXATI   OV   ALL    EVGLAHS.    An 

ecclesiastical  title  belonging  to  the  Arch- 
bishop   of    Canterbury,    who    is   styled 


PBIXATB  07  ALL  SKeLAim— eontd. 

**  Primate  of  all  England  and  Metro- 
politan." Anciently,  indeed,  he  had 
primary  iurisdiction,  not  only  over  all 
Kngland, but  in  Ireland  too;  for  Ireland 
had  no  other  archbishop  till  the  Year  1152 
and  the  Archbiahop  of  Canterbury  was 
then  denominated  "  OrbU  Britanniei  Pon- 
tifex."  But  for  a  long  period,  up  to  a 
recent  date,  Ireland  had  four  archbishops, 
one  for  each  of  the  four  provinces  of 
Armagh,  Dublin,  Caahel,  and  Tuam,  all 
of  whom  were  distinguished  by  the  title 
of  primate;  but  by  the  recent  stats,  of 
S  &  4  Will.  4,  o.  37,  and  4  ife  5  Will.  4, 
c.  90,  the  number  was  diminished  to  two, 
the  two  others  being  reduced  to  the  rank 
of  bishops.  And  by  a  still  more  recent  Act 
(82  &  33  Vict.  c.  42),  the  entire  English 
hierarchy  in  Ireland  has  been  abolished. 
See  title  Metbopolitan. 


On  the  levying  of  a 
fine,  when  the  writ  of  covenant  was  sued 
out,  there  waa  due  to  the  king  by  ancient 
prerogative  a  sum  of  money  called  the 
primer  fine,  being  a  noble  for  every  five 
marka  of  land  sued  for.  It  waa  so  called 
because  there  was  another  fine  payable 
afterwards,  which  was  termed  the  poet  fine. 
See  title  Furs. 

FBIMEB  SEI8IK.  During  the  feudal 
tenures,  when  any  of  the  kin^s  tenants  in 
capite  died  seised  of  lands  or  tenements, 
the  Crown  was  entitled  to  receive  of  the 
heir,  if  he  were  of  age,  a  sum  of  money 
amounting  to  one  whole  year's  profits  of 
the  lands,  which  was  termed  prim^  teiHn, 
i.e.f  first  possession  (1  Cruise,  31;  2  Inst 
134). 

See  title  Relief. 

FBIICOOBHITUBE.  The  right  of  the 
eldest  son  to  inherit  his  ancestor's  estates 
to  the  exclusion  of  the  younger  sons :  or, 
as  the  canon  of  descent  has  it,  **  that  where 
there  are  two  or  more  males,  in  equal 
degree,  the  oldest  only  shall  inherit" 
(Litt.  sec  5).  The  law  of  primogeniture 
became  generally  established  in  England 
in  Uie  reign  of  Henry  III.,  in  which  reign 
also  the  lineal  deficent  of  the  Crown  to  the 
infant  issue  of  an  elder  brother  in  prefer- 
ence to  a  younger  brother  of  full  age  was 
established.  The  county  of  Kent  is  still 
an  exception,  tlteoretlcaUy  at  least,  to  the 
law  of  primogeniture. 
See  title  Descents. 

FBIHOIPAL    AKB    AC0E88OBY.      A 

criminal  offender  is  either  a  principal  or  an 
aeceteory.  A  principal  is  either  the  actor, 
ie.,  the  actual  perpetrator  of  the  crime 
(and  who  is  called  a  principal  in  the  first 
degree),  or  else  one  wno  is  present,  aiding 
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FBIirOIPAL  AVD  A0CEBBOBY--e<mid, 

and  abetting  the  fact  to  be  done  (and  who 
is  called  a  principal  in  Vie  second  degree). 
An  accessory  is  ne  who  is  not  the  chief 
actor  in  the  offence,  nor  yet  present  at  its 
performance,  but  who  is  someway  con- 
oemed  in  it,  either  before  or  after  the  £act 
committed.  An  aoceuory  before  the  fact  is 
one  who,  being  absent  at  the  time  of  the 
commission  of  a  felony,  procures,  counsels, 
or  commands  the  principal  felon  to  commit 
it ;  as  if  several  plan  a  theft,  which  one  is 
to  execute ;  or  if  a  person  incites  a  servant 
to  embezzle  the  goods  of  his  master.  An 
aeceeaory  after  the  fact  is  one  who,  knowing 
a  felony  to  have  been  committed,  receives, 
harbours,  relieves,  comforts,  or  assistB  the 
principal  or  accessory  before  the  fact  with 
a  view  to  his  escape  (1  Hale,  613,  618). 
See  titles  Aocessorisb;  Aidibb  and 

ABETTOBfl. 

FBIHCIFALANDAGlirT.  The  English 
Law  adopts  the  maxim,  that  what  a  man 
does  through  another  person  he  does  for 
himself  (qui  faeit  per  alium,  facitper  <«), 
and  as  a  rule  (but  subject  to  a  few  ex- 
ceptions, chiefly  statutory)  what  a  man 
may  do  by  himself  he  may  also  do  by 
another  acting  for  him;  but  the  converse 
does  not  hold,  that  what  he  cannot  do  for 
himself,  he  cannot  do  for  another ;  for  in- 
fants and  married  women,  although  they 
cannot  bind  themselves,  may  be  agents  so 
as  to  bind  the  principal  who  employs  them. 

Agents  are  either  general  or  special; 
but  in  either  case  the  authority  of  the  agent 
is  confined  by  his  instructions,  whether  par- 
ticular or  general,  and  the  same  rules  of 
law  apply  to  both. 

These  rales  are  principally  the  follow- 
ing:— 

(1.)  Where  an  agent  contracts  within 
the  scope  of  his  authority  he  binds  his 
principal:  and  if  without  that  scope,  then 
ne  does  not  bind  the  latter ; 

(2.)  Where  an  agent  contracts  a«  prinei- 
jxii  he  is  ;  personally  liable ;  and,  in  the 
case  of  foreign  principals,  it  is  the  custom 
of  certain  tribes  to  look  only  to  the  London 
agent,  who  is  in  fact  therefore  the  principal 
(HuUon  V.  BuUoek,  L.  B.  8  Q.  B.  831 ; 
L.  B.  9  Q.  B.  572). 

(3.)  But  in  case  (2\  if  the  principal  is 
known  at  the  time  of  the  contract  to  the 
other  contracting  party,  who  chooses  there 
and  then  to  debit  the  principal,  the  agent 
is  not  liable ;  and,  on  the  other  hand,  if 
with  the  like  knowledge  he  there  and 
then  detdti  the  agent,  the  principal  is  not 
liable; 

(4.)  But  if  the  principal  is  unknoum  at 
the  time  of  the  contract  to  the  other  con- 
tracting party,  then,  whether  the  agent 
i^present  himself  or  not  as  principal,  the 


PBIVOIPAL  An  ABBn-'totabmtd. 

other  contracting  party  may  upon  diaoover- 
ing  the  principal,  dtbU  at  his  election 
either  the  principal  or  the  agent; 

(5.)  Where,  however,  tiie  principal  ia  at 
fault  in  permitting  his  agent  to  act  as 
apparent  principal,  and  thereby  the  other 
contracting  party  is  induced  to  contract 
with  him,  the  true  principal,  if  he  should 
afterwards  intervene,  will  take  subject  to 
all  rights  or  equities,  e^,,  by  way  of  set^ 
off,  which  the  third  party  had  against  the 
apparent  principal  {Cfeorge  ▼.  Clageti^ 
7  T.  B.  859) ; 

(0.)  Where  a  person  having  no  anthcnity 
as  an  agent  represents  himself  as  agent, 
and  in  [that  self-assumed  capacity  enters 
into  a  contract,  the  other  contracting  party 
cannot  charge  the  pretended  pnncipid 
either  upon  the  contract  or  at  all;  rat 
he  may  charge  the  assuming  agent,  not 
indeed,  upon  the  express  ccmtnot,  but 
upon  an  implied  contract  or  warrantf  that 
he  had  authority  to  make  the  contract,  and 
in  that  way  he  will  make  such  agent  liable 
for  damages  {CoUen  ▼.  Wright,  8  E.  ft  B. 
647) ;  and 

(7.)  An  agent  who  contracts  in  writing 
should  describe  himself  both  in  the  body 
of  the  instrument  and  in  his  signature  to 
it,  as  agent  merely  for  his  princifMJ,  naming 
the  latter  in  both  places,  otherwise  he  may 
(in  case  of  any  ambiguity  in  the  instru- 
ment) be  held  personally  liable  (Humfrey  ▼. 
Dale,  7  El.  &  Bl.  266;  £1.  Bl.  ft  £1.  1004 ; 
Faice  v.  Walker,  L.  B.  5  Exch.  173):  and 
he  will  certainly  be  personally  liable  in 
such  a  case  if  he  names  a  fictitious  prin- 
cipal. 

An  officer  appointed  by  government  and- 
contracting  for  stores  is  not   personally 
liable  upon  contracts  made  by  him  in  that 
capacity  (Maebeath  v.  Haldimand,  1  T.  B. 
172). 

Agency  is  determined  by  the  death  of 
either  principal  or  agent;  nor  does  the 
English  Law  admit  of  that  equitable  exten- 
sion of  the  Boman  Law,  whereby  a  stranger 
contracting  with  the  agent  in  ignorance 
of  the  principal's  death  was  protected,  and 
might  recover  (Smout  t.  Hbery^  10  M.  ft  W. 
1 ;  Blades  v.  Free,  9  B.  ft  0.  157).  But  as 
regards  a  faotor^s  loans,  a  secret  revoc^ 
tion  of  the  agency  does  not  now  affect  the 
validity  of  the  loan  (40  ft  41  Vict  o.  39, 
8.  2 ;  and  see  title  Attobnst,  Powkb  or). 

It  seems,  that  in  tort  there  ia  no  agency, 
in  other  wonis,  both  agent  and  mncipal 
are  equally  liable  as  tort-feasors  (Meugk  v. 
Abergavenny  (Earl),  23  W.  B.  40). 

FBIVCIFAL  and  SUBBTT:   See  title 

BURBTT. 

FBIXTZB.  Unless  he  affix  his  name  to 
what  he  prints,  is  incapacitated  by  the 
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statute  89  Geo.  S,  o.  79, 8. 27,  from  recover^ 
iDg  the  price  of  bu  work. 

iSse  titles  LiBiL ;  Publkutiov. 

PRIOBITT.  In  equity,  and  as  between 
equitable  claimants,  priority  of  time  (in  the 
absence  of  other  equities)  gives  prioriiy  of 
riglit  or  of  title,  according  to  the  maxim 
qui  prior  eti  tempore^  potior  est  jure.  But 
in  the  case  of  succesdve  assignments  of 
equitable  ohoses  in  action,  priority  of  notice 
prevails  over  priority  in  the  date  of  assign- 
ment. Also,  as  between  registered  juag- 
ments,  the  priority  of  registration  preTaus 
over  priority  in  the  date  of  entering  up  the 
judgment 

See  titles  JuDomaiT  Dibts  ;  Notioe  ; 
Tackiko  ;  Yendob'b  Libn. 

FSI80VSB.  Prisoners  are  of  various 
kinds, — either  (1.)  Prisoners  for  debt  (tee 
title  Impbisomiibnt  fob  Dbbt);  or  ?2.) 
Prisoners  awaiting  trial  for  oflfenoet  either 
not  bailable  or  where  no  bail  has  been 
given:  or  (3.)  Prisonen  undergoing  sen- 
tence. 

See  titles  Gaol  Dblivbbt  ;  Pbuqnb. 

FBI80K8.  The  Prisons  Acf,  1877  (40  <fc 
41  Yict.  c.  21),  throws  the  expense  of  the 
maintenance  of  county  and  borough  gaols 
on  the  public  funds,  and  constitutes  a 
Board  of  Prison  Commissioners  in  whom 
it  vests  the  legal  estate  in  all  prisons,  and 
at  the  same  time  transfers  all  prisons  to 
the  Secretary  of  State.  This  Act  likewise 
provides  for  keeping  apart  the  different 
Kinds  of  prisoners,  e.g.f  convicts  from 
prisoners  not  yet  convicted,  and  debtors 
apart  from  convicts  or  alleged  criminals; 
and  unnecessary  prisons  may  be  discon- 
tinued, and  set  nee  for  other  purposes. 
Private  prisons  appear  to  have  been  abol- 
ished by  stet  5  Hen.  4,  c.  10. 
See  title  Gaols. 

PBIYATX  ACT  OY  FABUAXEHT.    Is 

an  Act  affiaoting  particular  persons,  as 
distingui^ed  from  a  public  Act,  which 
conoems  the  whole  nation.  The  stetutos 
of  the  reabn  are  generally  divided  into 
public  and  private,— the  former  being 
universal  rules  that  regard  the  community 
at  large,  and  of  which  the  Courto  of  Law 
take  judicial  notice;  the  latter  operating 
only  upon  particular  persons  and  private 
concerns,  and  of  which  the  judges  take  no 
judicial  notice. 

A  private  Act  is  either  local  or  personal, 
a  local  Act  having  for  ito  object  the 
intereste  of  some  particular  locality,  and 
a  personal  Act  relating  to  the  intereste  of 
some  private  individual,  e.g^  an  Act  for  the 
management  of  his  private  estetes.  All 
Aote  are  pubUo  Aoto  unless  the  oontranr  is 
dedaied  (18  &  14  Vict  o.  21,  s.  7).    The 


FBIYATB  A0T  OIPABIIAXSR--«oii- 

Hnued. 

Queen's  printer's  copy  is  the  evidence  of  a 
private  Act.  The  plea  of  not  guilty  by 
statute  cannot  be  pleaded  in  the  case  of 
private  Acto  (5  ft  6  Viot.  c.  97). 

FSIVATB  BILIifl.  All  parliamentery 
bills  which  concern  only  particular  or 
private  intereste  are  so  termed,  as  dis- 
tinguished from  such  as  concern  the  whole 
community,  and  which  are  Uience  termed 

Eublic  bills.  In  passing  pMie  bills,  Par^ 
ament  aete  strictly  in  ite  legislative 
capacity,— originating  the  measures  which 
appear  for  the  pubUo  good,  conducting 
inquiriest  when  necessary,  for  ite  own  in- 
formation, and  enacting  laws  according  to 
its  own  wisdom  and  judgment ;  and  all  ito 
proceedings  are  independent  of  individual 
parties,  who  mav  petition  indeed,  and  are 
sometimes  heard  by  counsel,  but  who  have 
no  direct  participation  in  the  conduct  of  the 
business,  nor  any  immediate  influence  upon 
the  judgment  of  Parliament.  In  passing 
priffate  bills,  Parliament  still  exercises  ite 
legislative  f auctions,  but  ite  proceedings 
parteke  aUo  of  a  judicial  character, — the 
persons  whose  private  intereste  are  pro- 
moted appearing  as  suitors,  while  those 
who  apprehend  injury  are  admitted  as 
adverse  parties  in  the  suit;  and  all  the 
formalities  of  a  Oourt  of  justice  are  main- 
teined,  various  rules  of  procedure  requiring 
to  be  observed,  and  their  observance  to  be 
strictly  proved ;  and  if  the  parties  do  not 
sustain  the  bill  or  if  they  abandon  it,  the  bill 
is  lost,  however  sensible  the  House  may  be 
of  ite  importenoe  (May's  Pari.  Pract.  626). 

FBIYATE  0HAF1I8 :  See  titles Chapils; 
Pbofbibtabt  Ghapbls. 

FSIVATEWAT:  See  titles  Eabbubnt; 
Ways. 

FBIYATESBIHO.  Consiste  in  private 
individuals,  under  the  lawful  commission 
of  some  sovereign,  sailing  against  one  or 
other  of  two  beliigtsrent  oonntries.  By  the 
treaty  of  Paris,  1856,  privateering  was 
abolished  as  between  all  the  countries  who 
were  parties  to  that  treaty ;  but  the  United 
Stetes  of  America  was  not  a  ^riy. 

See  titles  Fbbb  SniPfl,  Fbbb  (Soods; 
Visit  and  Sbaboh. 

PBlviJsB.  Persons  between  whom  some 
connection  exists,  as  between  donor  and 
donee,  lessor  and  lessee,  ancestor  and  heir, 
&c.  Persons  related  by  blood,  as  ancestor 
and  heir,  are  denominated jonv/ef  in  Hood; 
those  related  by  mere  right  of  repre- 
sentetion,  as  executors  or  administrators 
of  a  deceased  person,  are  denominated 
privies  in  repreeentation,  or  right;  those 
connected  with  each  other  in  re^)eot  of 
esteto,  as  lessors  and  lessees,  dooon  and 
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PBIVIS8 — continued. 
donees,  &c.,  are  denominated  privies  in 
estate  ;  and  lastly,  those  connected  by  con- 
tract only  are  privies  in  contract.  Between 
lessors  and  lessees,  there  is  usually  privity 
both  of  estate  and  of  contract ;  and  between 
the  lessor  and  the  assignee,  there  is  usually 
privity  of  estate  only  (6  Cruise,  168 ;  Les 
Termes  de  la  Ley). 

FBIVILSGS.  Sometimes  used  in  law 
for  a  place  which  has  some  special  im- 
munity ;  and  sometimes  for  an  exemption 
from  the  rigour  of  the  Common  Law.  A 
real  privilege  is  that  which  is  granted  to  a 
place,  a  personal  privilege  that  which  is 
granted  to  a  person.  An  instance  of  the 
former  kind  is  the  power  granted  to  the 
universities  to  have  Courts  of  their  own ; 
an  instance  of  the  latter  kind  is  the  exemp- 
tion of  certain  persons  from  being  obliged 
to  serve  in  certain  offices,  or  to  perform 
certain  duties. 

FBIVILEGE  07  PAELIAMXNT.    Eveir 
member  is  entitled  to  freedom  of  speech 
(see  title  Frkedom  of  Spbeoh)  ;   and  the 
Crown  is  not  to  take  any  official  notice  of 
unpleasant  truths  spoken  in  Parliament,  to 
the  prejudice  of  the  member.    A  member 
is  also  privileged  in  his  speech  against  all 
actions  for  libel  or  slander.    Every  mem- 
ber used  also  to  enjoy  freedom  from  arrest 
(see  title  Freedom  fbom  Abbbst);    but 
arrest  whether  on  final  or  on  mesne  process 
has  now  been  abolished,  even  in  the  case  of 
ordinary  subiects  (see  title  Abbest),  with 
certain  small  exceptions,    and  excepting 
alw^s  for  criminal  offences.    The  House 
of   Commons   iJso  enjoyed   the  right  of 
determining  on  elections  (see  title  Eleo- 
TiONS,  OoMMOWS'  BiGHTB  in),  but  this  right 
has  been  delegated  to  the  election  judges. 
And  Parliament  as  a  Court  has  all  the 
rights  of  the  highest  Court  to  commit  for 
contempt. 

FBIVIU6B  OY  PABTIB8.  An  accused 
person  (or  the  husband  or  wife  of  such 
accused  person)  is  not  competent  or  com- 
pellable to  give  evidence  for  or  against 
bimself  or  herself;  but  no  such  privilege 
exists  in  the  case  of  civil  proceedings 
(16  &  17  Vict.  0.  8»,  s.  4 ;  and  see  32  &  33 
Vict.  c.  68);  or  in  the  case  of  the  bank- 
ruptcy of  a  husband,  his  wife  being  examin- 
able for  the  purpose  of  discovering  the  pro- 
perty of  the  banETUpt  fraudulently  disposed 
of  by  him  or  her  fttankruptcy  Act,  1869, 
8S.  96,  97) ;  or  in  tbe  case  of  prosecutions 
in  the  Exchequer  for  offences  against  the 
revenue  laws  (17  &  18  Vict.  o.  122,  a.  15  ; 
28  &  29  Vict  0. 104,  s.  33),  which  prosecu- 
tions are  dedared  to  be  civil  piooeedings. 

PBIVIUSQS,  FLSA  07 :  See  titles  Libel  ; 
*'bivileobd  CoMMVNioATioK ;  Slandbb. 


PBiyiLSG^B  07  WmraBSBS.  Usually, 
witnesses  (and  deponents  in  alBdavits)  may 
reftise  upon  the  ground  of  privilege  to 
answer  questions  tendingto  criminate  them, 
or  to  disgrace  them,  or  to  subject  them 
to  civil  proceedings  for  a  penalty  or  a 
forfeiture. 

See  title  Pbivilboi  of  Pabtibs. 

FBIVILEGED  COXKUHICAHOV.  (1.) 
In  actions  for  libel  or  slander,  one  of  the 
most  common  defences  is  that  of  privilege, 
or  that  the  words  spoken  or  written  were 
a  privileged  communication.  The  chief 
grounds  of  privilege  are  the  following : — 

(a.)  That  the  defendant  was  the  maater 
of  the  plaintiff^  and  spoke  the  words  to 
him  while  that  relation  was  continuing 
(SomerviUe  v.  Hawkins,  10  O.  B.  583) ; 

(6.)  That  the  defendant  spoke  or  wrote 
the  words  as  part  of  a  character  which  he 
was  requested  to  give  of  the  plaintiff 
(Fountain  v.  Boodle,  3  Q.  B.  11); 

(c.)  That  the  words  were  a  fair  com- 
ment upon  an  author  or  speaker  (Wamm  t. 
WaUer,  L.  B.  4  Q.  B.  73) ;  and 

(d.)  That  the  defendiEuit  had  a  peea- 
niary  interest  (direct  or  indirect^  in  the 
business  with  reference  to  which  the  words 
were  spoken  (Cozhead  v.  Bi4ikhards,  2  C  B. 
569). 

(2.)  Upon  an  order  to  produce  documoDta 
in  an  action  or  other  legal  proceedings,  it 
is  a  frequent  objection  to  the  produotion  of 
certain  of  these  that  they  are  privileged 
from  production.     Such  privileged  com- 
munications are,  for  example,  communica- 
tions between  the  husband  and  wife  as 
such,  and  which  are  privileged  from  dis- 
closure for  social  and  moral  ressons;  but 
they  are  principallv  oommunicationB  made 
by  either  party  to  his  or  her  legal  adviBem, 
as  counsel,  solicitors,  &o.    The  privilege 
does  not  extend  to  medical  men,  nor  to 
Protestant  clergymen ;  but  it  does  extend, 
senitle,  to  Roman  cCatholic  priests.     As 
regards  the  professional  privilege  of  oom- 
munication  to  legal  advisers,  the  client  may 
always  waive  it ;  and  when  he  ohoosea  to 
insist  upon  it,  he  must  confine  it  to  com- 
munications made  to  his  solicitor,  or  to  his 
clerk  or  agent,  or  to  or  by  any  penon 
employed  specially  by  the  solicitar  to  pro- 
cure the  communication  (Beid  v.  Langtois^ 
1  Mao.  &  G.  627;  Anderson  ▼.  Bank  cf 
BrUish  Columbia,  2Cb.  Div.  644);  the  op- 
posite side  having  no  right  to  see  bis  adver- 
sary's brief,  neither  has  he  any  right  to  see 
the  materials  for  that  brief.    This  privilege 
does  not  extend  to  communications  between 
an  agent  and  his  principal,  as  such,  even 
although  litigation  is  imminent  (Andanons 
Case,  supra).    And  such  oommunicationB, 
when  privileged  at  all,  do  not  lose  the 
privilege  merely  because  made  long  attlf 
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to  the  extent 

»of  one  year's 

arreara  only : 

clerks  orser- 


nuYmasD  oomnnncuinoH— -oon- 

timted, 

litem  motam;  and,  it  /ortiorit  they  do  not 
lose  it»  if  made  pott  litem  motam,  or  eon- 
epeetu  liti$  (^Minet  ▼.  Morgan,  L.  B.  8  Ob. 
App.  361). 

See  titles  Aim  Lctm  Motam  ;  Libbl  ; 
8LANDHB,  fta 

FRIYILBGSD  DSBT8.  Those  debts 
which  an  ezeoator  may  pay  in  preference 
to  others;  such  as  the  funeral  expenses, 
servants*  wages,  expenses  of  medical  at- 
tendance inenrred  daring  the  illness  of  the 
deceased,  &c.  Also,  in  bankraptcy  pio- 
oeedings  under  the  Bankruptcy  Act,  1869, 
the  following  classes  of  debts  are  privi- 
leged, i,e,,  entitled  to  priority  of  pay- 
ment : — 
(1.)  Parochial,  and  other' 

local  rates; 
(2.)  Assessed  taxes ; 
(3.)  Land  tax ; 
(4.)  Property  or  income 

tax  ; 
(5.)  Wages  or  salaries  of 

yants,  not  exceeding  four  months' 
arrears  or  £50 ;  and 
(6.)  Wages  of  labourers  and  workmen, 
not  exceeding   two  monthsT   ar- 
reais. 

FBIYILWSD  ynXSVAGS:  See  title 
Villein  Tbnuiub. 

PBIVILEGIA.  Are  particular  statutes, 
ue.,  statutes  applicable  to  individuals  or  to 
a  very  limited  class  of  persons.  The  Boyal 
Marriage  Act  is  an  example  (see  title 
Marbxaqi  Act,  Botal).  These  statutes 
nsually  involving  a  personal  incapacity,  it 
is  a  general  rule  Primlegia  ne  irroganto. 

PRITITT  OP  OOHTEAOT.  That  con- 
nection or  relationship  which  exists  be- 
tween two  or  more  contracting  parties  is  so 
termed.  It  is  essential  to  the  maintenance 
of  an  action  on  any  contract,  that  there 
should  subsist  a  privity  between  the  plain- 
tiff and  the  defendant  in  respect  of  the 
matter  sued  on ;  and  the  absence  of  such 
privity  is  fatal  to  the  action  (^ron  v. 
nueband^  4  B.  &  Ad.  611).  But  in  some 
cases,  where  an  action  of  contract  will  not 
lie  for  want  of  privity,  an  action  of  tort 
(in  which  privity  is  not  an  essential)  will 
properly  lie  (Gerhard  v.  Bates,  2  Bl.  &  Bl. 
476). 

See  title  Pabtioulabitt  in  Tobtb. 

PBITZTT  OP  ESTATE.  Privity  of  estate 
is  said  to  exist  between  two  estates  in  land 
when  both  estates  are  acquired  by  the  same 
conveyance,  or  the  one  is  derived  im- 
mediately out  of  the  other.  Thus,  the 
successive  tenants  under  a  deed  of  settie- 
ment  are  privies  in  estate;  also,  a  lessor 
and  his  lessee  have  a  privity  of  estate ;  also. 


PBIVnT  OP  BBTATE— oonltiMisd. 

the  lessee's  assignee  is  in  privity  (t.e.,  con- 
tiguity) of  estate  with  the  lessor ;  and  on 
the  other  hand,  the  lessee's  underlessee  is 
not  in  privity  (not  being  in  contiguity)  of 
estate  with  the  lessor. 

/8^  tides  Estoppxl;  P^vias. 

PBIVT  OOUVOn.  Is  the  council  which 
advises  the  sovereign,  and  through  which 
she  (or  he)  exercises  her  executive  autho- 
rity. Its  functions,  so  far  as  judicial,  are 
exercised  by  a  judicial  committee ;  and  so 
far  as  executive,  are  exercised  by  the 
Cabinet  GounciL 

See  titles  Gabinkt  HiNicrrBY;   Juoi- 

OlAL  GOMMITTKE. 

PBIYT  SEAL.    Is  the  seal  with  which 

all  documents  are  sealed  before  being  sent 

to  the  great  seal.     The   keeper  of  the 

privy  seal  is  a  member  of  the  cabinet. 

See  titiesQBBAT  Sbal;  Sign  Manual. 

PBIYT  VEBDICT :  See  title  Yxbdict. 

PBIZE.  Is  booty  seized  on  land  or 
captured  at  sea  in  times  of  war.  The 
English  Court  of  Admiralty  has  always 
had  jurisdiction  in  the  matter  of  naval 
captures;  but  until  the  stat.  3  &  4  Vict, 
c.  65,  s.  22,  it  had  no  jurisdiction  in  the 
matter  of  land  seizures,  or  booty  {Banda 
and  Kirvoee  Booty  Case^  Law  Bcp.  1  A.  & 
E.  109X  but  acquired  jurisdiction  under 
that  statute. 

Prize  tribunals  are  a  species  of  interna- 
tional tribunals,  their  sentences  being  con- 
clusive evidence  upon  every  matter  within 
their  respective  jurisdictions  (Bolton  y. 
Gladstone,  5  East,  155);  but  nothing  that 
rests  on  mere  inference  from  these  sen- 
tences is  conclusive  in  the  same  manner 
(Fiiher  v.  Ogle,  1  Camp.  418).  The  con- 
clusive effect  of  these  sentences  appears  to 
arise  from  the  fact  that  they  are  not  given 
in  anv  litigation  inter  partes  (the  foreign 
state  having  no  loctu  standi  in  the  Courts) 
nor  yet  ex  parte,  but  are  given  in  rem ;  and 
the  sovereign  state  in  which  the  Court  is 
sitting  is  by  means  of  its  Court  making  an 
inquiry  for  itself,  and  adjudicating  for  itself 
only;  and  that  state  would  be  answerable 
to  the  injured  party,  if  the  adjudication 
should  be  improperly  conducted,  or  should 
be  contrary  to  the  admitted  rules  and  ussges 
of  international  law;  for  the  country  of 
which  the  injured  party  is  a  subject  could 
take  up  his  case,  and  assist  him  towards 
obtaining  redress. 

See  tities  In  bim  ;  Mabqub  and  Bb- 
PBUALS,  LETrBBS  OF;  Bbpbibals. 

PRIZE  TEIBVEAL8 :  See  titie  Pbizb. 

PB0C0KPE880.  When  a  defendant 
in  a  suit  in  Chancery  would  not  put  in  his 
answer   to   the  plaintifl  s   bill,  and   the 
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proper  means  had  been  resorted  to,  to 
compel  him  to  do  so,  and  yet  he  did  it 
not,  and  would  not  do  it,  the  plaintiff 
might  proceed  to  have  the  bill  taken 
against  him  pro  confesso  (i.e.  as  confessed), 
and  to  obtain  a  decree  in  the  suit  on  the 
assumption  thst  the  defendant  had  con- 
fessed the  truth  of  the  bill ;  for  by  his  not 
answering  it,  and  remaining  silent,  it  was 
assiimod,  reasonably  enough,  that  he  con- 
fessed the  truth  of  its  contents. 

See  titles  Admissions  in  Pleadinos; 
Pleading,  Default  of. 

FBO  IHDIVIBO.  The  joint  occupation 
or  possession  of  lands ;  thus  lands  held  by 
co-parceners  are  held  pro  indivim^  that  is, 
they  are  held  undividedly,  neither  party 
being  entitled  to  any  specific  portions  of 
the  land  so  held,  but  both  or  aU  having  a 
a  Joint  interest  in  the  undivided  whole 
(dowel). 

FBO  XAJOBI  CATTTEIA.  Literally 
means  '*  from  greater  caution ;"  as  where 
some  provision  is  inserted  in  a  legal  in- 
strument, which  the  law  would  itself  imply 
as  being  just  and  equitable  under  the  cir- 
cumstances, such  a  provibion  is  said  to  be 
inserted  only  pro  majori  cavJtdd,  And 
there  are  many  other  like  uses  of  the 
phrase. 

FBO  BATA.  This  phrase  means  ^  pro- 
portionately." Thus,  in  case  of  a  deficiency 
of  assets  to  pay  legacies  in  ftill,  they  are 
said  (being  general  legacies)  to  abate  pro 
rai&,  i.e.j  to  diminish  proportionately,  as 
well  in  regard  to  the  deficiency  of  assets  as 
in  regard  to  their  respective  amounts.  So, 
under  certain  circumstances,  the  payment 
of  freight  is  regulated  according  to  the 
proportion  of  the  voyage  performed,  t.e., 
pro  raid  itinerU  peracH. 

FBOBATE.  The  copy  of  a  will  or  testa- 
ment made  out  on  parchment  onder  the 
seal  formerly  of  the  ordinary,  and  now  of 
the  Orart  of  Probate,  and  usually  delivered 
to  the  executor  or  administrator  of  the 
deceased,  togetiier  with  a  certificate  of  the 
will's  having  been  proved,  is  commonly 
called  the  probate. 

See  title  Pboyino  a  Will. 

FBOBATB  BIYISIOH.    That  Division 
of  the  High  Court  of  Justice  which  now 
represents  the  Court  of  Probate. 
£h^  title  CouBT  of  Pbobati. 

FBOBATB  DTTTT.  All  wills,  where  the 
estate  of  the  testator  exceeds  £100,  require 
to  have  the  probate  of  them  stamped  ad 
valorem  on  the  total  amount  of  the  personal 
estate ;  but  a  return  of  a  part  of  du^  will 
be  made  after  payment  of  debts,  in  the 
proportion  that  the  estate  is  diminished  by 


FBOBATB  BUTT— ooii<ifiiiMl. 

such  payment.  Where  mortgase  debts  are 
secured  on  leaseholds  only,  8U(£  debts  may 
be  deducted  from  the  original  valuatjoo, 
and  probate  duty  is  then  only  payable  on 
the  balance. 

See  title  ADimmritATiOK  Dur^. 

FBOCEDEKDO,  WBIT  OF.  A  writ  by 
which  a  cause  which  has  been  removed 
from  an  inferior  to  a  superior  Court  by 
certiorari  or  otherwise,  is  sent  down  again 
to  the  same  Court  to  be  proceeded  with 
there,  after  it  has  appeared  that  the  defen- 
dant had  not  good  cause  for  removing  it, 
(Cowel ;  Le$  Termes  de  la  Ley).  The  re- 
moval of  civil  actions,  and  their  removal 
back,  would  now  be  effected  without  re- 
course to  any  writ  of  certiorari  or  of  pro- 
cedendo ;  but  these  writs  appear  to  remain 
in  criminal  prosecutions,  and  also  in  various 
proceedings  other  than  actions. 
See  title  Bkmotal  or  AonONS. 

FBOOEBTTBS.  This  word  is  commonly 
opposed  to  the  sum  of  legal  principles  which 
constitute  the  substance  of  the  law,  and 
denotes  the  body  of  rules  whether  of 
practice  or  of  pleading  or  of  evideooe, 
whereby  rights  are  effectuated  through  the 
successful  application  of  the  proper  re- 
medies. A  great  uniformity  ofprocedure 
has  been  introduced  by  the  Judicature 
Acts,  1873-5,  and  the  orders  and  rules 
made  thereunder  in  all  civil  actions ;  bat 
the  procedure  in  criminal  cases  and  in 
civil  matters  (not  being  actions),  is  not 
affected  by  these  Acts  or  orders  or  rules. 
See  titles  Cbiminal  Law  ;  EyiDBHCS ; 
Plbading;  Pbaoticb;  &a 

FB0CB88.  The  word  process,  in  its 
most  comprehensiye  signifioatton,  includes 
not  only  the  writ  of  summons,  but  all  other 
write  which  may  be  issued  during  the  pro- 
gress of  an  action,  and  also  those  writs 
which  are  used  to  carry  the  judgments  of 
the  Court  into  effect,  and  which  are  termed 
vnite  of  execution. 

Original  process  was  the  method  of  oom- 
peUing  a  defendant  to  appear,  when  actions 
were  commenced  by  original  writ  issuing 
out  of  Chancery ;  and  mesne  process  was  the 
method  of  compelling  a  defendant  to  com- 
ply at  some  other  or  intermediate  stage  of 
the  action. 

See  title  Pbooedubb. 

FBOGEBIN  AMT.  As  an  infant  cannot 
legally  sue  in  his  own  nameb  the  suit  or 
action  must  be  brought  by  his  proehein  amy, 
i.e,,  some  friend  who  is  willing  to  take  upon 
himself  the  trouble  and  responsibility.  O). 
Litt  135  b.,  note;  Cro.  Car.  181. 

See  titles  Infants  ;  Next  Fsieni>. 

FBOCLAXATIOH,  BOTAL.  A  notice 
publicly  made  of  anything;  or  a  public 
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nOOLAXAnOH,  BOTAL— MMtflMiaei. 

deelanition  of  the  king's  will  made  to  his 
Bubjeots.  It  was  the  opinion  of  Lord 
Coke,  that  proolamations,  when  grounded 
on  the  laws  of  the  realm,  were  of  great 
force;  and  of  Blackstooe,  that  proclama- 
tions were  binding  on  the  sabject  when 
they  did  not  contradict  the  laws  of  the 
land,  or  tend  to  establish  new  ones;  and 
they  appear,  in  fact,  to  be  a  proper  mode, 
if  not  of  signifying,  at  any  rate  of  en- 
forcing, the  law,  and,  as  snob,  to  be  a 
neoessaiy  part  of  the  executive,  in  proper 
cases.  They  have  been  used  at  all  times 
by  all  classes  of  sovereigns,  as  well  those 
who  regarded  the  constitution  as  those  who 
disregarded  it  The  stat.  31  Hen.  8,  c.  8, 
gave  to  the  king^s  proclamations  in  eccle- 
siastical matters  the  force  of  law;  and, 
similarly.  Orders  in  Goundl  made  in  virtue 
of  any  like  enabling  statute  have  the  force 
of  law. 


PBOCa:.A]UTIOH   07   A   nHS.     The 

notice  or  proclamation  which  was  made 
after  the  engrossment  of  a  fine,  and  which 
consisted  of  its  being  openly  read  iu  Court 
sixteen  times :  viz.  four  times  in  the  term 
in  which  it  was  made,  and  four  times  in 
each  of  the  three  succeeding  terms ;  which, 
however,  was  afterwazds  reduced  to  one 
reading  in  each  term. 
See  title  Fnfs. 

FBOOLAXATIOVB  B7  LOBD  OV 
XAVOB.  Upon  the  death  of  a  copy- 
bolder,  the  lord  makes  three  proclama- 
tions for  the  heir  or  devisee  to  come 
forward,  in  order  to  be  admitted,  and  pay 
to  the  lord  the  fine  to  which  he  has  become 
entitled ;  and  failing  the  heir  or  devisee  to 
come  forward,  the  lord  may  thereafter 
seize  the  lands  qwnuque. 

See  title  Bszubb  Quousqui. 

FBOCTOB.  An  officer  of  the  Ecclesias- 
tioal  Courts,  while  these  existed,  and  now 
of  the  Court  of  Probate,  whose  duties 
correspond  with  those  of  an  attorney  or 
solicitor  in  the  Common  Law  Courts ;  and 
in  fact  all  attorneys  and  solicitors  ma^, 
and  commonly  do,  now  act  as  proctors  m 
the  Court  of  Probate  (40  &  il  Vict  o.  25, 

B.17). 

See  title  Pbooubatob. 

FBOOUBATIOB.  Indorsing  a  bill  of 
exchange  by  procuration,  is  doing  it  as 
proxy  for  or  by  authority  of  another. 
Also,  many  contracts  are  entered  into  per 
proe.j  as  it  is  called;  in  which  case  the 
agent  should  describe  himself  as  such  both 
in  the  body  of  the  document  and  in  his 
signature  to  it.  otherwise  he  may  be  incur- 
ring a  penonal  liability  upon  it 
See  title  Phwoipal  and  Aqbmt. 


raOOUBAXOB*  In  its  moat  general 
signification,  means  any  one  who  has 
received  a  charge,  duty,  or  trust  for  an- 
other, thus,  the  proxies  of  the  Lords  in 
Parliament  are  in  the  old  books  called 
proeuratoree ;  so  alfio  a  vicar  or  lieutenant 
was  so  called,  and  even  the  biBhops  were 
sometimes  called  procuratoree  eccleiiarum  ; 
and  **  proctor  '*  is  merely  an  abbreviation 
of  procurator.  The  word  "procurator" 
was  also  used  for  him  who  gathered  the 
profits  of  a  benefice  for  another  man,  and 
the  word  **  procuracy "  for  the  writing  or 
instrument  which  authorized  the  procu- 
rator to  act  (Cowei ;  Lee  Termee  de  la  Ley). 
In  Roman  Law,  the  procurator  was  a  simple 
attorney  in  an  action  or  prosecution, — of  a 
less  formal  kind  than  the  oognitor. 
See  title  Coqnitob. 

PBOCUBBMBVT.  Means  the  causing 
or  procuring  a  thing  to  be  done,  whether 
civil  or  criminal.  Inferior  judges  are  liable 
to  a  fine  and  to  pay  treble  damages  to  the 
injured  party  for  wilfully  procuring  the 
institution  in  their  Courts  of  an  action 
against  him  (13  Edw.  1,  c  36). 

FBOCfUBEBB.  Persons  procuring  the 
defilement  of  girls  under  twenty-one  years 
are  so  called ;  and  when  they  effect  thdr 
object  by  Mae  pretences  are  liable  to  be 
imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour 
(24  ft  25  Vict  c  100,  s.  49). 

FBOOUBEVB  D V  BOX.  In  French  Law 
is  a  public  prosecutor,  with  whom  rests  the 
initiation  of  all  criminal  proceedings.  In 
the  exercise  of  his  office  (which  appears  to 
include  the  apprehension  of  offenders),  he 
is  entitled  to  call  to  his  assistance  the 
public  force  (poete  eomitaiue);  and  the 
officers  of  police  are  auxiliary  to  him. 

PBOOVBSini  -  OlbrfBAL,  on  IMP^- 
BIAL.  In  French  Law  is  an  officer  of  the 
Imperial  Court,  who  either  personally,  or 
by  nis  deputy,  prosecutes  every  one  who  is 
accused  of  a  crune  according  to  the  forms 
of  French  Law.  His  functions  appear  to  be 
confined  to  preparing  the  case  for  trial  at 
the  assizes,  assisting  in  that  trial,  demand* 
ing  the  sentence  in  case  of  a  conviction, 
and  being  present  at  the  delivery  of  ihe 
sentence.  He  has  a  general  superintend- 
ence over  the  officers  of  police  and  of  the 
jugee  d^instruetion,  and  he  requires  from 
the  proeureur  du  roi  a  general  report  once 
in  every  three  months. 

FBODIGirS.  In  Roman  Law,  was  a 
spendthrift,  whose  extravagance  was  such 
as  to  render  him  incapable  of  managing  his 
own  affairs,  and  to  require  the  appomtment 
of  a  guaidian  of  his  estate  for  his  proiee- 
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t^>D.     He  ii  the  lunatic  of  y.w^uli  Law, 
in  the  Court  of  Luna^. 
Se«  title  LrSACT. 

FBOmrcnOW    of   JWCUXZITB:    See 

titles  Discotkbt;   Psitiligzd  Comxusi- 

CATIOJr. 

FJtUfJUKT  ni  CUSIA:  &€  title  OnB 
or  DnDd  ASD  RscoBoe. 


I 


require  Cl>iMAaM  t.  Brmdford^  L.  B.  5  Gh. 

App.  519). 

nmrmk  IKAXXVG :  &«  title  Botux's 
Act. 


numssicnrAL   fritilkx.     The 

priTileges  which  belong  to  the  members  of 
certain  prr»f»  spiona  (f-  ^.  clergymen,  bar- 
riiitera,  Slc.)  during  sncn  times  as  thej  are 
c-xercining  the  ba&ineaci  of  their  profeas^ions 
are  called  by  this  name.  Clients  in  re- 
spect of  the  common ications  they  make  to 
th^ir  solicitors  or  coansel  are  also  prin- 
Ic-ged  under  certain  circmnstances. 

Sm    titles   Babbisteb;    Cjlebgtiieh; 

PfiIYIL£GKD  CoMlfUMCATIOai. 

FBOm  AID  LOOS:  See  title  FAxamMr 

SHIP. 

FBOFITB  A  FBEHBBS.  Are  rights  of 
taking  some  portion  of  the  sabetanoe  or 
pro<iuce  of  lands,  in  which  respect  they  are 
distinf^ished  from  easements,  which  are 
privileges  without  profit  (see  title  Ease- 
MEiiTg).  They  are  to  all  intents  and  pur- 
poses mere  rights  of  common. 
See  title  Common,  Bight  of. 

PSOflTB  OB  DA1CA0X8.  A  patentee 
or  the  owner  of  a  copyright  suing  for  the 
infringement  of  his  patent  or  copyright  is 
not  entitled  both  to  an  acoomit  of  profits 
(for  that  acoonnt  amounts  to  a  ooDdonation 
of  the  alleged  infringement)  and  also  to  an 
inquiry  as  to  damages,  but  he  must  elect 
which  he  will  take  {De  VUre  y.  JBetU,  L.  B. 
6  H.  L.  G.  819).  And  the  rule  appears  to 
be  the  same  in  the  case  of  the  piracy  of 
trade-marks,  excepting  that  in  that  case 
special  damage  must  be  shewn,  there  being 
no  property  in  a  trade-mark  as  there  is  in 
a  patent  or  in  a  copyright  (Davenportty, 
Rylands,  L.  B.  1  Eq.  Si08). 

FBOflTfl  OB  IHTEBSST.  Where  trustees 
use  the  trust  funds  in  trade,  the  eegtuU  que 
Irugteni  haye  the  option  in  each  year  of 
taking  either  the  pofits  made  from  such 
use  in  the  trade  dunng  that  year  or  interest 
at  the  rate  of  five  per  cent,  per  annum 
(Doeker  y.  Somes,  2  M.  &  K.  655).  In 
taking  partnership  accounts,  regard  will  be 
had  to  the  articles  of  co-partnership  in  de- 
termining what  is  interest,  ana  what 
profits ;  and  the  proper  mode  of  ascertain- 
ing profits  is  to  ascertain  the  yalue  of  the 
partnership  property,  and  then  to  deduct 
the  original  (or  added)  capital  of  the 
partners  (with  or  without  interest  thereon), 
according  as  the  articles  or  the  ease  may 
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A  writ  israinf  pro- 
perly out  of  the  Ooort  of  King's  Boich, 
bat  for  tiie  furtheranee  of  jostkse  it  may 
also  be  had  in  some  caaes  oat  of  the  Goorts 
of  Chancery,  Gommon  Pleas,  or  Exchequer. 
It  is  a  prerogatiye  writ,  and  is  directed  to 
the  judge  axul  parties  to  a  suit  in  any  infe- 
rior Court,  commanding  them  to  cease  from 
the  pmeecntion  thereof,  upon  a  suggestion 
that  either  the  cau&e  originally,  or  some 
collateral  matter  arising  tbereiny  does  not 
belong  to  that  jurisdiction,  but  to  the  cog- 
niianoe  of  some  other  Goart  No  sodi 
prohibitioD  will  issue  after  iiidgment  or 
sentence  unless  the  want  oi  jurisdiction 
below  appears  on  the  fisee  of  tae  proceed- 
ings iBmmn  y.  Bennei,  4  Buzr.  20, 35). 

In  early  times,  the  chief  uae  of  prohibi- 
tion was    to  restrain    the   Ecclesiastical 
Courts  from  interfering  in  matters  which 
were  properly  subject  to  the  jurisdiction  of 
the  Courts  oif  (>ommon  Law,  whence  also 
numerous  statutes  were  passed  in  aid  of 
the   Gommon  Law  (see  tities   Abticijli 
Gleri;  (Xabxvdon,  Gonirm'UTiOMB  of). 
And  the  clergy  used  to  complain,  notably 
in  the  reign  of  James  I.  during  the  primacy 
of  Archbishop  Buicroffc,  that  the  (5ommon 
Law  Courts  extended  ^their  interference 
with  the  spiritual  Courts  by  means  of  their 
prohibitions  too  far  (see  Que  of  Prohtbi- 
iionsy  12  Bep.  59).    But  in  more  modem 
times  the  uses  of  writs  of  prohibition  haye 
been  chiefly  the  following : — 
(1.)  To  commissioners,  justices,  and  in- 
ferior 0)urts  genierally,  whether 
ciyil  or  criminal,  for   assuming 
unwarranted  jurisdiction ; 
(2.)  To  Courts  of  Appeal,  not  excepting 
eyen  the  Judicial  Committee  of 
the  Priyy  Council  {Daihy  y.  Co" 
26IIS,  1 T.  B.  552 ;  JEe  narto  AiwfJk, 
8  A,  &  B.  719). 
The  Court  of  Chancery  could  properly 
grant  a  prohibition  (as  distinguished  from 
an  injunction)  during  yacation  only,  and 
not  during  term ;  but  at  the  present  day 
although  the  Queen's  Bench  EHyiaion  is 
and  remains  the  proper  jurisdiction  for 
granting  prohibitions,  any  of  the  ol^er  di- 
yisions  of  the  High  Qonri  indifiS°grentiy  may 
assume  the  jurisdiction  and  at  any  time, 
when  an  application  to  the  Q.  B.  Diy.  is 
either  inoonyenient  or  impossible. 


PBOHIBITI0H8,  0A8B  07:   .S^  titie 
Pbohibitions. 

nOJXCTED    OOXPAVIXB:    ^S^   titie 
Pbomothbs. 
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PBOUXITY.  An  oiTenoe  in  pleading, 
and  which  oonsista  in  the  absence  of  con- 
ciBeneas  or  terseness.  This  offence,  when 
very  marked,  is  usually  visited  with  costs. 

FB0MI8X.  In  law  is  either  express  or 
implied.  Expreu,  when  founded  upon  the 
express  coDtract  or  declaration  of  the  party 
promising;  implied^  when  the  promise  is 
inferred  uom  his  acts,  conduct,  or  peculiar 
position.  Thus,  the  law  will  always  infer 
a  promise  by  a  debtor  to  pay  a  debt  due  to 
hlM  creditor ;  and  in  an  actiun  against  the 
debtor  for  recovery  of  the  debt,  such  pro- 
mise required  to  be  alleged  in  tJie  declara- 
tion, aluough  not  to  be  specifically  proved ; 
but  now  it  need  not  even  be  alleged  (Order 
XIX.28}. 

FBOMISE  07  MASBIAOX :  8e^  title 
Brbaoh  of  Pbomibb  of  Mabsiagb. 

FBOIOSSOBT  HOTE.  A  written  instru- 
ment by  which  one  person  engages  or  pro- 
mises to  pay  a  certain  sum  of  money  to 
another.  It  in  many  respects  resembles  a 
bill  of  exchange;  thus,  tne  maker  of  the 
note  is  the  ultimate  debtor  (combining  in 
himself  the  two  characters  of  drawer  and 
acceptor  of  a  bill  of  exchange),  the  pro- 
misee is  the  payee,  and  he  is  also  the  first 
indorser ;  and  indorsements  may  be  either 
special  or  blank,  as  in  the  case  of  a  bill ; 
and  just  as  the  acceptor  must  run  after  his 
bill  when  it  is  due,  so  the  maker  must  run 
after  his  promissory  note ;  but  three  days 
of  grace  are  allowed  in  the  case  of  notes, 
just  as  in  the  case  of  bills,  unless  the  note 
(or  the  bill)  is  payable  on  demand  or  (since 
34  ft  35  Vict.  c.  74)  on  presentation  or  at 
sight. 

See  title  BaL  of  Exohakos. 

PBOKOTXBfl.  (1.)  Are  the  individuals 
who  project  a  company,  whether  or  not 
they  succeed  in  also  launchiug  it  success- 
fully. They  are  not  partners,  so  as  to  be 
liable  each  of  them  for  the  acts  of  the  other 
and  others  {Diaki'Mon  v.  Fa2py,  10  B.  &  0. 
128) ;  but  they  stand  in  a  fiduciary  rela- 
tion to  the  company  which  is  afterwards 
established  (New  Sombrero  Phosphate  Co. 
V.  Erlanger,  5  Oh.  Div.  73 ;  3  App.  Oa. 
1218) ;  and  it  is  in  general  a  term  in  the 
document  constituting  the  company  that 
the  liabilities  of  the  promoters  shall  be 
taken  over  by  the  company  (tee  titles  Pbo- 
BFBOTUS,  Fraud  in  ;  ultra  Virus).  (2.) 
Are  the  individuals  who  ** promote"  the 
office  of  judge  in  ecclesiastical  suits  of  a 
quasi-criminal  character,  these  proceedings 
being  taken  nominally  in  the  name  and 
under  the  sanction  of  uie  bishop,  but  effec- 
tively by  the  individualproeecnting  (BUhop 
of  Winchester  v.  Wix,  L.  B.  3  A.  &  £.  19). 

FBOOF.  The  evidence  which  a  witness 
18  brought  forward  to  give  in  an  action, 


FBOOF  -eontinued. 

when  in  the  form  of  a  brief  to  counsel  to 
examine  him  from,  is  commonly  called  his 
proof. 

See  titles  Evtdenor  ;  Witkvsses. 

FBOOF  OF  DEBTS  IB  BABXBVPTCY. 

The  creditors  of  a  debtor  who  has  been 
made  a  bankrupt  come  in  and  prove  their 
debts  in  the  Oourt  of  Bankruptcy,  in  order 
to  obtain  payment  on  account  thereof  pari 
p(ugu  and  pro  raid  among  each  other,  to 
the  extent  of  the  assets  from  time  to  time 
realised.  All  debts  are  proveable,  other 
and  except  unliquidated  damages  for  a 
tort,  debts  or  liabilities  contracted  by  the 
bankrupt  subsequently  to  the  date  of  the 
oontraotee  having  notice  of  any  act  of 
bankruptcy  available  for  the  adjudication 
of  bonKniptcy,  contingent  .liabilities  that 
are  incapable  of  being  fairly  estimated,  and 
the  like  (Bankruptcy  Act,  1869,  s.  31). 
The  proving  creditor  swears  an  afiidavit  of 
his  debt  in  a  prescribed  form,  and  leaving 
same  with  the  registrar  of  the  Oourt  or 
(after  the  appointment  of  the  trustee)  with 
the  trustee,  and  the  trustee  admits  or  ex- 
punges the  proof  according  to  the  evidence, 
subject  to  an  appeal  to  the  Oourt 

FBOOF  FEE  TESTES  :  See  title  Testes, 
Proof  of  Will  per. 

FB0FEBT7.  A  word  of  almost  infinite 
extent,  including  every  species  of  thing  a 
man  may  have  an  interest  in.  Thus  the 
terms  lands,  goods,  chattels,  effects,  and, 
indeed,  almost  every  term  which  represents 
an  object  in  which  a  person  may  acquire  an 
interest  or  a  right,  are  included  in  the  word 
** property"  (Doe  d.  Morgan  v.  Morgaity 
6  JB.  &  0.  512) ;  and  the  word  *♦  property  " 
occurring  in  a  will  is  not  real  property  or 

SBrsonal  property,  but  is  either  or  both  in* 
ifferently  (Ward  v.  Holdernen,  20  Beav. 
147). 

See    titles    Easement;    Jttb   in    rs 
AlienI  :  Jus  IN  RE  Propria. 

FBOFEBTT  TAX.  Is  the  income  tax 
regarded  as  arising,  or  so  far  as  it  arises, 
from — Elands,  tenements,  and  heredita- 
ments. In  the  Property  and  Income  Tax 
Act,  5  &  6  Vict.  o.  35,  the  distinction  be- 
tween the  landlord's  property  tax  and  the 
tenant's  propertv  tax  is  taken,  the  former 
tax  being  levied  in  respect  of  the  annual 
value  of  the  property  (at  the  rate  of  seven- 
pence  in  the  pound),  and  the  latter  tax 
being  levied  in  respect  of  the  annual  value 
of  the  occupation  (at  the  rate  of  Sid.  for 
England  and  2id.  for  Scotland  in  the 
pound).  The  tenant  is  (by  the  Act) 
authorized  to  deduct  this  tax  paid  by  him 
out  of  his  next  rent,  and  he  cannot  bargain 
away  this  right  of  deduction  (46  Geo.  8, 
c.  65,  ss.  115,  195,  and  above  Act  of  J  842), 
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PSOPEBTT  TAX— conttnued. 

there  being  usually  an  exprees  covenant  in 
his  lease  to  pay  and  bear  all  taxes  other 
than  landlord's  property  tax,  (i.e.  other 
than  the  proportion  of  property  tax  which 
should  fail  upon  the  landlord  in  respect  of 
his  property,  after  allowing  for  the  propor- 
tion of  property  tax  payable  of  right  by 
the  tenant  in  respect  of  his  occupation). 
Property  tax  (unlike  land-tax)  is  a  charge 
on  the  person,  and  not  on  the  property ; 
but  the  occupier  is  the  first  person  regarded 
in  the  collection  of  the  tax. 
See  title  Income  Tax. 

FBOPOTTHDEB  07  A  WILL.     He  by 

whom  it  is  brought  forward,  and  who  seelcs 
to  obtain  for  it  the  probate  formerly  of  the 
ordinary  or  of  the  Prerogative  Oourt,  and 
now  of  the  Court  of  Probate.  This  is  gene- 
rally the  executor ;  but  if  any  testamentary 
paper  be  left  in  the  possession  o^  or  mate- 
rially benefits,  any  other  person,  it  may  be 
propounded  by  such  person  {Wood  and 
Othere  ▼.  Goodlake,  Helps  and  Oihen, 
2  Curt.  84,  95). 

See  title  Executor  accobdihg  to  the 
Tbnou. 

FBOFBISTABY  CHAPELS.  Are  subh 
as  have  beeu  built  within  time  of  living 
memory;  and  these,  unless  when  they 
were  enabled  by  statute,  could  exercise  no 
parochial  rights,  and  were  described  by  Sir 
John  Nicholl  to  be  *'  anomalies  unknown 
to  the  constitution  and  to  the  ecclesiastical 
establishment  of  the  Church  of  England  " 
(2  Hag.  46).  These  chapels  are  now  sub- 
ject to  the  Public  Worship  Begulation  Act» 
1874  (37  &  38  Vict.  c.  85). 
See  title  Chapels. 

PBOPBIETATE  PBOBAKDA,  WBIT  07. 

A  writ  which  used  to  be  directed  to  the 
sheriff,  requiring  him  to  inquire  whether 
goods  distrained  were  the  property  of  the 

Plaintiff,  or  of  the  person  clamiing  them, 
'his  writ  issued  when  to  a  writ  of  replevin 
the  sheriff  returned  as  his  reason  for  not 
executing  it,  that  some  third  person 
claimed  a  property  in  the  goods  distrained 
(2  Arch.  Fzact.  827).  The  object  of  this 
writ  is  now  obtained  by  means  of  a  anm- 
mons  to  interplead. 

See  title  Ihterplbadeb. 

PBOPBIXTx.  In  French  Law,  is  the 
right  of  enjoying  and  of  disposing  of  things 
in  the  most  abeolote  manner,  sabject  only 
to  the  laws. 

See  title  Pbopebtt. 

PBOBOOATIOK  07  PASLIAXSNT.    Is 

the  termination  of  a  particular  session  of 
an  existing  Parliament,  and  not  the  disso- 
lution of  Parliament 

See  title  Dibbolution  of  Pabliamknt. 


PEOSBOUnoV :  See  title  Action  ob 
Pbosboution,  which? 

PB08XCVT0B,  PVBIIO :  See  title  Pub- 
lic Pbobecutob. 

PBOSPXOnni,  TRAin)  IV:  See  titles 
Fraud  :  Fraud  nr  Compant  Law. 

PSOTEOTSDTSAVSAOTIOKS.  In  bank- 
ruptcy, the  order  of  adjudication  when  once 
made  relates  back  to  the  act  of  bankruptcy 
upon  which  the  petition  was  founded,  and 
even  to  any  earlier  act  of  bankruptcy 
(within  a  year  from  the  order)  that  is  still 
available  as  such ;  and  in  this  manner 
many  transactions  with  the  bankrupt  that 
luiye  taken  place  in  good  faith  and  for 
value  before  the  adjudication  order  are 
comprised  within  the  bankruptcy,  and 
(but  for  being  by  the  Bankruptcy  Act, 
1869,  declar^  protected  transactions), 
would  be  wholly  null  and  void.  There 
are  six  such  protected  transactions,  viz. : — 
(1.)  Paymento  in  good  fiuth  and  for  value  to 
the  bankrupt ;  (2.)  Payment  or  delivery  of 
the  bankrupt's  own  money  or  goods  to  him 
by  the  depositary  thereof  in  good  &ith; 
(8.)  Contracts  made  with  the  bcmkrupt  in 
good  faith  and  for  value ;  (4.)  Transfers, 
i3.,by  the  bankrupt  of  his  property  toathita 
person  in  good  fieath  and  for  value,  and  (5.) 
and  (6.)  Executions  against  land  exeeuted 
by  seizure  and  against  goode  bv  seizure 
and  sale  by  any  creditor  in  good  faith. 

PBOTXOnOir  OBBXB.  Under  the  8tai 
20  &  21  Yiot.  c.  85,  s.  21,  a  wife  deserted 
by  her  husband  may  apply  (within  the 
metropolitan  district)  to  a  police  magis- 
trate, and  (in  the  country),  to  justicee  in 
petty  sessions  for  a  protection  order,  Le.  for 
an  order  protecting  any  money  or  property 
which  she  mayaoauize  by  her  own  lawful 
industrv,  or  whi(m  may  be  otherwise  ac- 
quired Dy  her  after  her  desertion,  aeainst 
her  husband  and  her  husband's  creaitors. 
The  order  when  made  is  to  be  entered  with 
the  Oounty  Court  registrar  of  the  district 
in  which  the  female  resides.  The  effeot  of 
the  order  is  like  that  of  a  decree  of  judicial 
separation, — so  far  as  regards  propaiy  and 
contracts  (Martin  and  Green  wood,  475-6). 

PBOTEGTIOK,  WBIT  07.  A  prerogar 
tive  writ  which  the  king  might  grant  to 
privilege  any  person  in  his  service  from 
arrest  during  a  year  and  a  day ;  this  pre- 
rogative,  however,  was  seldom  exercised ;  it 
was  formerly  the  subject  of  much  abuse, 
whence  the  frequent  complaints  regarding 
it  in  the  early  constitutional  period. 

PBOTECTOB.  By  s.  32  of  the  stat  3 
&  4  WilL  4,  c.  74,  power  is  given  to  any 
settlor  to  appoint  any  person  or  persons, 
not  exceeding  three,  to  be  the  protector  of 
the  settlement,  and  also  to  perpetoate  that 
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nOTBffSOEr-'eontiniied, 
piotectonhip ;  and  by  s.  83  of  the  eame 
Act,  if  any  protector  is  a  lunatic,  idiot,  or 
of  unsound  mind,  the  person  for  the  time 
being  entrusted  by  the  royal  sign  manual 
with  the  oare  and  custody  of  the  persona 
and  estates  of  such  persons  (being  usually 
the  Lord  Chancellor)  is  constituted  pro- 
tector in  the  place  of  such  lunatic,  idiot, 
or  person  of  unsound  mind ;  or  if  the  pro- 
tector is  a  convicted  felon,  or  an  infant,  or 
it  is  uncertain  whether  he  is  living  or  dead, 
and  generally  in  the  absence  of  a  pro- 
tector for  other  causes,  there  being  a  sub- 
sisting prior  estate,  the  Court  of  Chancery 
is  constituted  protector  in  his  stead.  How- 
ever, by  s.  22  of  the  Act,  it  is  enacted 
that  if  at  the  time  of  a  subsisting  tenancy 
in  tail  under  a  settlement,  there  is  also 
subsisting  under  the  same  settlement  in 
the  same  lands,  any  estate  for  years  deter- 
minable on  a  life  or  lives,  or  any  greater 
estete  ^not  being  an  estate  for  years  sim- 
ply) pnor  to  tbe  estate  tail,  the  owner  of 
anch  prior  estate  (or  if  there  be  more  than 
one  such,  then  the  owner  of  tbe  first  of 
them,  being  otherwise  qualified)  shall  be 
the  protector  of  the  settlement,  notwith- 
standing such  owner  may  have  wholly 
alienated  his  estate,  or  have  incumbered 
the  same;  and  by  s.  28,  each  of  two  or 
more  persons,  co-owners  of  such  prior 
estate,  IS  sole  protector  in  the  proportion  of 
his  share ;  and  by  s.  24,  a  married  woman 
being  owner  of  such  prior  estate,  if  settled 
to  her  separate  use,  is  sole  protector,  and 
if  not  so  settled,  is  protector  together  with 
her  husband.  But  by  ss.  27  and  81,  the 
following  persons,  as  such,  are  not  to  be 
capable  of  being  protectors,  viz.,  dowresses, 
bare  trustees,  heirs,  executors,  administra- 
tors, or  assigns :  but  a  tenant  by  the  cur- 
tesy may  be  protector  (s.  22),  and  also  a 
bare  trustee  under  a  settlement  dated  on 
or  before  tbe  8lBt  of  December,  1833. 

The  protector  is,  in  the  exercise  of  his 
own  unlimited  discretion,  to  accord  or  to 
withhold  his  consent  to  any  disposition  of 
an  actual  tenant  in  tail ;  but  once  he  has 
accorded  same,  he  cannot  afterwards  recall 
it,  s.  44.  The  protector,  by  s.  42,  is  to 
give  his  consent  either  in  the  deed  of  dis- 
position, or  by  any  deed  prior  to  or  con- 
temporaneous with  the  de^  of  disposition, 
the  distinct  deed  (if  any  such  is  used)  re- 

^uiring  to  be  inroUed  in  the  Court  of 
Ihanoery  either  with  or  before  the  inrol- 
ment  of  the  deed  of  disposition.  The  Lord 
Chancellor  or  Court  of  Chancery  may  sig- 
nify  his  or  its  consent  by  order. 

See  titles  Conveyancxs  ;  DisKNTAiUNa 
Absubakce. 

PB0TS8T.  In  ite  most  general  sense 
signifies  an  open  declaration  or  affirmation. 


nOTSST— ooniiiitieef. 

Thus,  when  in  the  House  of  Lords  any 
vote  passes  contrary  to  the  sentiments  of 
any  of  its  members,  such  members  may,  by 
leave  of  the  House,  enter  their  dissent  on 
the  journals  of  the  House,  with  the  reasons 
of  such  dissent,  and  this  is  styled  their 
protest  So  also  the  term  '^protest,"  as 
applied  to  foreign  bills  of  exchange,  sig- 
nifies a  solemn  declaration  by  the  notary 
that  the  bill  has  been  presented  for  accep- 
tance or  payment  and  dishonoured,  eo 
also  amongst  mariners,  a  declaration  made 
on  oath  before  a  magistrate  or  notary  public 
in  any  distant  port  of  the  damage  Ukely  to 
ensue  from  a  ship's  delay  is  termed  a 
protest. 

See  title  Notary. 

FB0TS8TATI0K.  A  particular  formula 
used  in  pleading  was  so  termed.  Thus,  in 
a  demurrer  to  a  bill  in  the  Court  of  Chan- 
cery, the  form  began  with  a  protestetion  in 
this  manner :  "  This  defendant  by  proles- 
tation  not  confessing  or  acknowledging  all 
or  any  of  the  mattera  or  things  in  the  said 
bill  of  complaint  conteined  to  be  true  in 
such  manner  and  form  as  the  same  are 
therein  set  forth  and  alleged,  doth  demur, 
&c."  (Hunter's  Suit  in  Equity,  App.  p.  275). 
Such  a  protestation  is  now  unnecessary. 

FBOYIHO  A  WILL.  When  the  will  has 
the  usual  attestation  clause,  it  is  proved  by 
the  simple  oath  of  the  executor,  that  he 
believes  the  will  to  be  the  true  last  will ; 
but  when  the  will  has  not  that  attestetion 
clause,  then  in  addition  to  the  executor's 
oath  to  the  effect  aforesaid,  there  is  required 
also  fk)m  one  of  the  subscribing  witnesses 
an  affidavit  of  due  execution  by  the  tes- 
tator. Probate  in  either  of  these  forms  is 
called  probate  in  common  form.  Probate 
in  solemn  form  is  where  both  the  attesting 
witnesses  are  sworn  and  examined,  and 
other  conroborative  evidence  is  taken,  in  tiie 
presence  of  the  widow  and  next  of  kin, 
including  the  heir.  Where  the  will  has 
once  been  proved  in  solemn  form,  the  pro- 
bate is  not  only  sufficient  but  conclusive 
proof  of  the  will  (20  &  21  Vict  c.  77,  s.  26) ; 
where  the  probate  has  been  in  common 
form,  and  in  some  subsequent  action  affect- 
ing real  estete  it  is  necessary  to  estoblish 
the  deyise,  the  plaintiff  gives  to  the  defen- 
dant ten  days  at  least  before  the  trial 
notice  that  he  intends  using  at  the  trial  the 
probate,  and  thereupon  such  probate  be- 
comes sufficient  evidence,  imless  the  defen- 
dant within  four  days  after  receiving  the 
notice  gives  a  counter-notice  to  the  effect 
that  he  disputes  the  devise  (21  &  22  Vict, 
c.  77,  s.  64);  and  in  that  latter  case,  it 
would  be  necessary  to  prove  the  will  as  a 
substentive  independent  &ct,  in  accordance 
with  the  ordinary  rules  of  evidence. 
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FBOYinOVAL   haaeWXE,     was   an 

aangnee  to  whom  the  property  of  a  bank- 
rupt was  aligned  until  the  reguhir  or 
permanent  aabif^eea  were  appointed  by  the 
creditom.    But  the  1  &  2  WiU.  4,  c.  56, 
a.  22,  and  5  &  6  Vict  c.  122,  a.  48,  having 
enacted   that   until   assiinieea    should   be 
choaen  by  the  creditors  of  a  bankrupt,  the  j 
oflBcial  assignee  to  be  appointed  to  act  with 
the  creditors'  assignees  should  be  enabled 
to  act,  and  should  be  deemed  to  be  to  all 
intents  and  purposes  a  sole  assignee  of  the 
bankrupt's  estate  and  effects,  provisional 
assignees  ceased  to  be  any  longer  necessary, 
the  oflBcial  assignees  acting,  in  fact,  as  such 
piOYisional  assignees  in  all  cases,    llie  like 
simplification  of  the   bankruptcy  law  is 
preserved  under  the  Act  of  1869,  under 
which  the  registrar  of  the  Court  is  the 
official  trustee  until  the  Court  or  the  cre- 
ditors have  appointed  a  particular  trustee 
of  the  bapkrupt. 

See  titles  Bahkbcftot  ;  Liquidatkhi. 

FBOnSIOn.  The  nominations  to 
benefices  by  the  pope  were  so  called,  and 
tiiose  who  were  so  nominated  were  termed 
piovisors.  Various  statutes  were  passed  in 
the  reign  of  Edward  III.  forbidding  all 
ecclesiastical  persons  from  purchasing  these 
provisions,  in  particular,  the  stats.  25 
Edw.  3,  St.  6,  and  27  Edw.  3,  et.  1.  which 
are  pre-eminently  called  the  BUtatee  of 
Provisora. 

See  title  FsjnirsiBB. 

FBOVIBIOn  OT  OZTOBD.  Certain 
provisions  made  in  the  Parliament  of  Ox- 
ford, 1258,  for  the  purpose  of  securing  the 
execution  of  the  provisiona  of  Magna 
Charta,  against  the  invasions  thereof  by 
Henry  III. ;  the  government  of  the  country 
was  in  effect  committed  by  these  provisions 
to  a  standing  committee  of  twenty-four, 
whose  chief  merit  consisted  in  their  repre- 
sentative character  and  their  real  desire  to 
effect  an  improvement  in  the  king's  govern- 
ment. 

PBOVISO.  A  condition  or  proyision  in- 
serted in  deeds,  on  the  performance  or  non- 
performance of  which  the  effect  of  some 
clause  in  the  deed  frequently  depends; 
it  usually^ begins  with  the  word  "pro- 
vided." Thus,  in  leases  there  is  usually  a 
proviso  that  if  the  rent  be  unpaid  for  the 
space  of  twenty-one  days  after  the  day 
appointed  for  the  payment  of  it,  then  it 
shall  be  lawful  for  the  lessor  to  enter  into 
possession  of  the  premises  (4  Cruise,  876). 
So  in  mortgage  deods,  that  part  which  pro- 
vides that  on  payment  of  the  mortgage- 
money  and  interest  and  costs  by  the  mort- 
gagor, the  mortgagee  shall  re-convey  the 
estate  to  the  mortgagor,  is  termed  the  pro- 
viso for  redemption,  because  it  is  by  virtue 


of  that  proviso  that  the  mflttgagor  is  em- 
powered to  redeem  his  estata. 
See  title  Pbovibo.  Tbial  bt. 

FB0VI80,  TRIAL  BT.    In  all  oaaea  in 

which  the  plaintiff,  after  issue  joined,  did 
not  proceed  to  trial,  when  by  tiie  course 
and  practice  of  the  Court  he  might  have 
done  so,  the  defendant  mif^t,  if  be  widittl, 
give  the  plaintiff  notioQ  of  trial,  and  pro- 
ceed to  trial,  as  in  ordinary  caaea ;  this  was 
termed  a  trud  by  provisa  It  was  so  called 
because,  in  the  digtringoM  to  the  sheriff 
there  was  a  proviso  that  provided  two  writs 
should  oome  to  his  hands  he  should  execute 
one  of  them  only  (2  Areh.  Prar.  1492-3). 
But  as  ^is  mode  of  proceeding  was  tedious 
and  expensive,  the  defendant  in  ordinary 
cases  more  uaiially  took  proceedings  under 
the  C.  L.  P.  Act,  1852,  s.  101,  to  compel 
the  pbdntiff  to  proceed  to  triaL 

nOVIBOBfl,  STATUTES  OW :  See  titles 
BonoioB;  Pbovuionb. 

PBOYOCATIOB.  Piovocatkm  can  never 
render  homicide  either  justifiable  or  ex- 
cusable ;  at  the  most,  it  may  lednce  murder 
to  manslaughter  (1  Hale,  466).  But  if 
there  be  evidence  of  express  malice,  or  if 
the  provocation  was  at  an  end,  the  homicide 
would  be  murder,  and  not  manslaughter. 
The  matter  alleged  as  provocation  most 
consist  of  some  sort  of  battory,  with  or 
without  words,  and  not  of  words  only 
(Archbolds  Crim.  Praot  631-4> 

PBOZY.  Votea  are  usually  given  either 
in  person  or  by  proxy ;  but  as  regards 
voting  by  proxy,  that  is  sometimes  wholly 
excluded  (e.g.,  in  parliamentary  elections), 
and  at  other  times  placed  under  strict 
regulations.  Everv  writing  constituting  a 
proxy  must  be  in  the  prescribed  form. 

PUBLIC  ACT  OV  PABLIAMXIIT  is  an 

Act  which  concerns  the  whole  conunnnity, 
and  of  which  the  Courts  of  Law  are  bound 
judicially  to  take  notice.  See  for  distinc- 
tion between  a  Public  and  Private  Act, 
title  Private  Act  of  Pasliamxiit.  See 
also  title  Prtvati  Bills. 

FUBUO  COXPAITY:  See  title  Joikt 
Stock  CoMPAinxB. 

PUBLIC  EEALTE :  See  tides  Hsalth, 
Pdbuo  ;  Santtabt  Laws.  * 

PUBLIC  JdHIBTEB.  In  international 
law,  this  term  comprises  all  tbe  higher 
grades  of  tiie  reoresentativeB  of  foreign 
countries ;  but  it  ooes  not  extend  to  include 
a  consul,  or  even  a  consul-general,  when 
acting  in  the  place  of  an  absent  minister. 

PUBLIC  X0BAL8 :  See  title  Vagabonds. 

PUBLIC    POLICY:     See   title   Polict, 

PUBUO. 
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tWLLQ  nUMXOirTOB :  8ee  titie  Di- 
BBOxtw  or  Public  Pbosboutions. 

FVBUO  BI7SB8:  See  titles  Nayiga- 
TioK,  Public  Biasr  OF ;  Bitebs. 

PITBUO  8CE00U  :  See  title  Schools. 

FVSUO  SEIFB :  See  title  Extba-Tbbbi- 
TOBiALirr. 

FITBIJO  WATB :  See  titles  Highways  ; 
TubnpikbBoaus;  Wats. 

FITBIIO  W0XX8  L0AV8.     Under  the 
Public  Works  Loans  Acts,  1875  and  1879 
(38  &  39  Vict  c  89  ;  42  &  43  Vict,  c  77), 
the  government  maj  lend  public  moneys 
for  Tarious  purposes  of  a  municipal  cha- 
racter calcu&ted  to  ensure  the  health  or 
comfort  of  the  people  or  the  national  wel- 
fare s.y.,  the  construction  of  baths  and 
wash-houses;   docks,  harbours,  &o. ;    the 
acquisition  of  cemeteries;  the  improvement 
of  towns ;  the  construction  of  police  stations, 
of  labourera^  dwellinfts,  museums,  &o.,  Ac. 
The  loan  is  repayable  usually  in  twenty 
years,  and  cames  interest  at  or  about  5 
per  cent. 

PUBUO  W0B8HIP.  The  statutes  re- 
lating to  public  wOTship  extend  to  regulate 
the  general  conduct  of  such  wership  (its 
places,  times,  and  celebrants),  its  servioes, 
rites,  saoramentB,  and  ceremonial,  the 
vestments  of  the  clergy  and  the  ornamen- 
tation of  the  church  or  chancel,  ftc.  The 
two  principal  modem  statutes  are  the 
Church  Discipline  Act,  1840  (3  &  4  Yicl 
c  86),  and  Public  Worship  Regulation  Act 
1874  (37  &  38  Vict.  c.  86).— Brice's  Public 
Worship. 

FUBUO  W0B8HXP  BSGVLATIOV  AOT. 
This  is  the  stat.  37  ft  38  Vict.  c.  85,  which 
provides  for  the  appointment  of  a  judge  of 
the  Provincial  Court  of  Canterbury  and 
York,  such  judge  to  assume  the  duties  also 
of  the  official  priucinal  of  the  Arches  Court 
of  Canterbury,  ana  generally  to  try  all 
alleged  offences  against  the  form  of  public 
worship  as  by  law  established.  The  Act 
does  not  interfere  in  any  way  with  the 
Church  Discipline  Act,  1840  (3  &  4  Vict, 
c.  86). 

See  title  Public  Wobship. 

FUBLIGA  JUDIdA :  See  title  Popolab  I 
AcnoKS. 

PITBLIOAHS :  See  title  Licknszkg  Acrre. 

FUBUOATEOir.  (1.)  This  word,  as 
applied  to  the  depositions  of  witnesses  in  a 
suit  in  Chancery,  signified  the  right  which 
was  exercised  by  the  clerks  in  Comrt,  or  the 
examiner,  of  openly  shewing  the  depositions 
as  taken  at  the  examination  of  such  wit- 
nesses. There  was  a  limited  time  only, 
namely,  eight  weeks  after  issue  joined, 
within  which  this  public  shewing  of  the 
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depositions  was  permitted  to  be  made ;  after 
which  time  publication  was  said  to  have 
"passed."  But  the  Court  would  enlarge  the 
time  for  publication,  and  latterly  even  upon 
summons  at  chambers.  The  closing  of  the 
.time  for  taking  evidence  by  affidavit  under 
the  modem  practice  is  the  same  thing  as 
the  passing  of  publication  under  the  former, 

(2.)  As  applied  to  actions  of  libel,  pub- 
lication denotes  the  writing,  sending,  or 
transmittinof  for  insertion  in  a  public  print, 
or  the  publicprintingof  the  matter  alleged 
as  libellous  (Skipworth'e  Caee,  Beg.  v.  Cattro, 
L.  B.  9  (J.  B.  219).  ' 

(3.)  As  applied  to  wills,  the  phrase  pub- 
lication of  will  denoted  the  act  of  the 
testator  when  he  informed  the  attesting 
witnesses  of  the  nature  of  the  document 
they  were  about  to  attest  It  is  no  loneer 
necessary  (1  Vict  a  26,  s.  13). 

PVBLI8E.  The  publishing  of  a  will 
by  a  testator  signified  the  dedaration 
which  he  made  (usually  at  the  time  of 
signing  it)  in  the  presence  of  a  proper 
number  of  witncFses,  that  it  was  his  last 
will  and  testament  But  under  the  new 
Wills  Act,  1  Vict  c.  26,  no  such  publica- 
tion is  now  necessary  to  the  validity  of  a 
will,  s.  13. 

PTTBLISHEB :  iS^se  titles  Libel  ;  Pbinteb. 

PUIS  DABBSIN  COHTnnrAirCX.    By 

the  ancient  practice,  when  adjournments  of 
the  proceedings  took  place  for  certain  pur- 
poses from  one  day  or  one  term  to  another, 
there  was  always  an  entry  made  on  the 
record  expressing  the  ground  of  the  ad- 
journment and  appointing  the  parties  to 
re-appear  at  another  specified  day,  which 
entries  were  called  eoniinuaneee.    In  the 
intervals  between  such  continuances  and 
the  day  appointed  the  parties  were  of  course 
out  of  Court,  and  consequently  not  in  a 
situation  to  plead.    But  it  sometimes  hap- 
pened, that  after  a  plea  had  been  pleaded, 
and  while  the  parties  were  out  of  Court  in 
consequence  of  such  a  conthiuance,  some 
new  matter  of  defence  arose  which  did  not 
exist  before  the  last  continuance,  and  which 
the  .defendant  consequently  had  had  no 
opportunity  of  pleadmg  before  that  time. 
This  new  defence  he  was  therefore  entitled, 
at  the  day  given  for  his  re-appearance,  to 
plead,  as  a  matter  that  had  happened  after 
or  ** since  such  last  continuance"  (puie 
darrein  eontinuance) ;  and  it  was,  therefore, 
termed  a  plea  jniM  darrein  eonHnuanee. 
And  under  the  C.  L.  P.  Act,  1852,  s.  69,  in 
cases  in  which  a  plea  twM  darrein  eontinu- 
anee  was  theretofore  pleadable  in  bane  or  at 
niei  priuif  the  same   defence  might   be 
pleaded,  with  an  allegation  that  the  matter 
arose  after  the  last  pleading ;  but  no  such 
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PUIS  DABEBIH  COHTIHUAHOB— «)»- 

iinued.  . 

plea  was  aUowe^l  nnleas  aooompamed  with 
an  affidavit  that  the  matter  tiiereof  awse 
ifithin  eight  days  next  before  the  pleading 
of  ench  plea,  or  unless  the  Court  or  a  judge 
othenJi^^ered  (2  Arch.  Pr  920).  And 
that  is  now  substantially  the  law. 

See  titles  Continu amob  ;  Fdbtheb  im- 

FENCE. 

PUIBirB.  AH  the  common  law  judges, 
excepting  the  chiefs,  are  termed  puisne 
judges;  that  is,  they  are  subordmate  to 
the&  respective  cliiefs,  and  a  puisne  mort- 
gage or  incumbrance  is  one  subsequent  to 
a  prior  one. 

See  title  Mksnb. 

PinSHB,  MULIBB :  See  title  EiON^. 

PUIBBAHCE  PATIBKILLE.   In  French 
Law  the  male  parent  has  the  foUowmjj 
rights  over  the  perwn  of  his  child  ---y)  " 
child  is  under  sixteen  years  of  age  he  may 
procure  him  to  be  imprisoned  for  one  montn 
or  under;  (2.)  If  child  is  over  sixteen  and 
under  twenty-ono  he  may  procure  an  im- 
prisonment for  six  months  or  under,  with 
iower  in  each  case  to  procure  a  second 
period  of  imprisonment.  The  female  parenf, 
being  a  widow,  may,  with  the  fPP«>^»l  ?f 
the  two  nearest  relations  on  the  fathers 
Bide,  do  the  like.    The  parent  enjoys  also 
the  following  righto  over  the  vroperty  of 
his  child,  viz.,  a  right  to  take  the  income 
until  the  child  attains  the  age  of  eighteen 
years,  subject  to  maintaining  the  child  and 
educating  him  in  a  suitable  manner. 
See  title  Patbia  Potestas. 

PUmSHXEHTS.  The  principal  varieties 
of  punishments  in  English  Law  are  death, 
penal  servitude  (for  life  or  years),  solitary 
confinement,  imprisonment  with  or  with- 
out hard  labour,  whipping,  police  super- 
vision, &c. 

PTJB  ATTTEE  VIE:  See  title  Eotate 
Pub  Autbb  Vie. 

PUB  CAUSE  DE  VICINAGE :  See  title 
Vicinage. 

PUBCHASE.  The  word  "purchase"  is 
used  in  law  in  contradistinction  to  descent : 
and  as  so  used  is  any  mode  of  acqmnng 
real  property  other  than  by  the  common 
course  of  inheritance.  Thus,  if  a  person 
acquires  real  property  by  gift,  grant,  or  by 
devise,  or  by  any  other  mode  (excepting 
descent),  he  is  in  legal  language  said  to 
acquire  sucli  propertv  by  purchase.  The 
difference  between  the  acquisition  of  an 
estate  by  descent  and  by  purchase  consists 
principally  in  two  points :  (1.)  That  by  pur- 
chaae  the  estate  acquires  a  new  inheritable 
quality,  and  is  descendible  to  the  owner's 
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blood  in  general.  (2.)  That  an  estate  faten 
by  purchase  doe«  not  always  make  the 
person  who  acquires  it  answwable  for  the 
acto  of  his  ancestors,  whereas  an  estate 
taken  by  descent  invariably  does  so 
(2  Cruise,  451.  452). 

PXTBCHASE-XOIIET :  See  title  Vbndob's 
Lien. 

PUECHABEB.  In  the  law  of  desoenta 
the  purchaser  is  the  stock  of  desoent,  and 
iB  by  the  Act  3  &  4  WiU.  4,  c.  106,  declared 
to  be  the  hist  person  entitled  who  did  not 
inherit,  and  the  last  person  entitled  is 
prima  fade  the  purchaser. 
See  title  Descbnts. 

PUECHASEE  fOE  VALUE.  If  without 
notice  of  any  prior  charge  upon  or  equit- 
able title  to  the  property  bought,  is  not 
affected  thereby,  provided  he  get  m  the 
legal  estate ;  and  if  he  be  merely  equitable, 
then  he  is  retained  in  his  due  posterirrity 
to  such  charge  or  other  equitable  title. 
See  title  NonoB. 

PUEE  VHXEHAGE :  -Sea  title  Villmn 
Tenxjbb. 
PUEGATIOK  :  See  title  CoMPUBnATOBS. 

PUEGIKG  A  TOET.  Is  like  the  ratifi- 
cation of  a  wrongful  act  by  a  person  who 
has  power  of  himself  to  lawfully  do  the 
act.  But  unlike  ratification,  the  purging 
of  the  tort  may  take  place  even  after  Oi>m- 
mencement  of  the  action  (Fufl  v.  Ficken- 
gill,  1  B.  &  B.  282). 


PUEPSESrUfiS,  or  PUEFBS8TER :  See 

title  POUBPBBBTURE. 

PUEVSTAHCE.  An  ancient  prerogative 
of  the  Crown,  until  resigned  by  Car.  II. 
Under  Magna  Charta  the  king  was  not  to 
take  any  one's  goods  on  credit,  but  was  to 
pay  a  fair  cash  price;  and  he  was  not 
to  take  any  one's  carriage  or  timber  unless 
by  consent  of  the  owner.  The  prerogative, 
or  something  analogous  to  it,  would  of 
course  revive  in  time  of  war.  or  upon  the 
proclamation  of  martial  law. 
See  title  Prbrogativb. 

PUEVIEW.  The  purview  of  an  Act  of 
Pariiament  is  that  part  of  it  which  be- 
gins with  the  words,  "  Be  it  enacted,  &c. 
(Ck)wel). 

PUTATIVE  PATHEE.  The  alleged  or 
reputed  father  of  an  illegitimate  child  is 

so  called.  _ 

See  titles  Apfiliation  Obdbb  ;  Bas- 

TABD. 

PUTTIEO  IH  SUIT.  As  applied  to  ft 
bond,  or  any  other  legal  instrument,  sig* 
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niflea  brfngiog  an  action  upon  it,  or  making 
It  the  subject  of  an  action. 

FTX    JITBY :    See  title  Pix  or  Pyx 
JcBy. 


au^  IHTEE  ALIOS  ACTA  SXTHT,  fto.  : 
aee  title  Res  inter  alios  acta. 

-^SE?^™™  COHCBSMO  FOHTISSHa 
COKTBA  DOKATOBEK  IKTEBFBS. 
TAlVpA  EST.  Means  literally,  that  every 
grrant  is  to  be  construed  moat  strongly 
against  the  grantor.  This  rule  is  one  for 
the  construction  of  written  documents,  but 
It  18  subject  to  all  the  other  more  pertinent 
rules  of  interpretation,  which  usually  suf- 
fice without  the  necessity  of  resorting  to 
this  maxim,  which  at  best  is  an  unsafe  and 
desperate  resort. 

QU.MTI0HE8  PERPBTU  A  In  Roman 
lAw.  were  commissions  (or  Courts)  of  in- 
quisition into  crimes  aDeged  to  have  been 
committed.  They  were  called  perpetum,  to 
distinguish  them  from  occaeional  inquisi- 
tions, and  because  they  were  permanent 
Courts  for  the  trial  of  offendera. 

QlTAmS:  See  titles  Church  and 
bTATB;  Declarations,  Statutort-  Dis- 
senters; Non-Conformists. 

aUALmOATIOH.  (1.)  The  ciroum- 
stance  or  group  of  circumstances  whereby 
an  individual  is  rendered  eUgiblelor  a  port 
IS  called  his  qualification,  e.g.,  in  a  case  of 
the  directors  of  public  and  joint  stock  com- 
panies, with  whom  the  possession  of  a  pre- 
scribed number  of  shares  is  usually  made 
the  Qualification.  (2.)  Any  incident  an- 
nexed to  a  right,  e  g^  an  inherent  reciprocal 
obligation,  18  also  called  a  qualificaUon  of 
the  right. 

^title  Pee  Simple  Estate,  sub-title 
Feb  Simple  Qualified. 

OTAUFIBD  PEE :  See  title  Base  Fee. 

QJJAXDJV  SE  BEETE  OESSEBIT.     A 

clause  frequently  .inserted  in  the  grant  of 
offlc^.  &c.,  by  letters  patent,  and  signifying 
that  the  party  shall  hold  the  same** as  long 
as  he  behaves  himself  well "  (auamdiu  w 
bene  gesserit)  (Co.  4  Inst.   117;    Cowel). 

wMi  o  *^®  ^^*  ^^  Settlement  (12  &  13 
Will.  3,  c.  2),  the  judges  are  made  to  hold 
office  upon  tlie  like  terms,  namely,  auamdiu 
se  bene  getterirU, 

aUAHDO   ACJCIDEEIHT.   JUDOMEEt 

Judgment  of  assets  quando  aceiderint  is 
a.  judgment  which  is  sometimes  signed 
against  an  executor,  and  which  empowers 
the  party  so  signing  it  to  have  the  benefit 
of  any  assets  which  may  afterwards  como 
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continued,  — «* 

!h«t^™^°?  ""^  ^?  executor.  ••  wlienever 
toey  may  happen"  to  so  come  (2  Arch 
Pract  1229).  The  plaintiH;  iLvhir^b: 
tamed  a  judgment  of  this  sort,  mayifter- 
warjJs.  upon  the  assets  coming  to  the  de- 
fendant's hands,  proceed  against  him  by 
/g-  *o  obtain  payment  of  liis  debt. 
aee  title  Plbne  Administravit,  Plea 

Where  anything  is  granted,  that  also  U 
^r'l  **l.-^  unpliedly  g,i,ied  with  « 
mthout  wh,ch  the  prinaVa  gnbject  mSter 

nnt  il^T- '  ^!f  ■;.*}"  «'P««  8»nt)  oould 
^i  5L^-'°?'^  <"*  9uoque  cotSedi  iidetur. 
*"»>qiiore*tpMpereipin<mdebeat\  When 
mines  we  granted  or  reserved  apart  from 
the  mufece.  a  right  of  entry  (in  fl^bsenS 
of  other  access  to  them)  wo^d  be  impIiX 
granted  or  reserved.  (""mij 

riJh^^"^  "■''"  """^  *••    When  two 

are  to  be  regarded  exactly  as  they  woSS 
be.  If  contrel  in  diiTerent'peBwm,  f^Sm 

austtnet  plures  peraonas, 

QFAHTTTM  MBETTIT.    These  words  are 
thus  explained  by  Blackstono;  "If  I  em! 

me,  the  law  implies  that  I  undertook  to 
pay  him  as  much  as  his  labour  deserved  • 
and  if  I  neglect  to  make  him  amends,  he 
has  a  remedy  for  this  injury  by  bringing 
his  acUon  on  the  case  upon  this  implied 
promise;  wherein  he  is  at  liberty  to  suggest 

reasonably  deserved?'-  and  this  action  on 
the  case  is  thence  termed  an  action  on  a 

2!!f  "i!*"V  '^'^'^'  ^^^  ^  *^  action  for 
breach  of  my  promise  to  pay  him  as  much 

OS  he  deserves.  Usually,  the  action  on  a 
^^i^t  "*^?»'^>«  hrougU  where  the  work 
un.lertaken  to  be  done  is  not  completed, 
but  IS  left  incomplete  through  no  feult  of 
the  doer-  and  the  plaintiff  claims  to  be 
paid  for  the  portion  done.  But  this  action 
may  be  excluded  by  special  agreement 
^P^^^'P^^^^^'l^Cl),  There 
18  also  an  action  on  a  qtianium  valebat 

A;!"*'*!"'"''^  *■  ^}  ^^^  ^^^^)'  ^^^^  where 
one  takes  up  goods  or  wares  of  a  tradesman 
without  expressly  agreeing  the  price :  be- 
cause in  such  a  case  the  law  concludes 
that  both  parties  intentionally  agreed  that 
the  real  value  of  the  goods  should  be  the 
price,  and  therefore  an  action  may  be 
brought  for  the  breacli  of  the  implied 
promise  to  pay  as  much  for  the  goods  as 
thoy  are  worth.  ^ 
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QUAHTUII  YALBBAT :  See  title  Quan- 
tum Mebuit. 

QUABS  OLAUBTTK  FBBGIT,  TBB8PAB8. 

That  species  of  the  action  of  trespaas  which 
lies  for  an  unlawful  entry  upon  another's 
land  is  termed  an  action  of  trespass  quare 
elausum  /regit ;  **  breaking  a  dose  *'  being 
the  technical  expression  for  an  nnlawful 
entry  upon  land.  The  language  of  the  de- 
claration in  this  fonn  of  action  used  to  be 
*'  that  the  defendant  with  force  of  arms 
broke  and  entered  tlie  close"  of  the  plain- 
tiff; but  irreleyant  additions  are  forbidden 
by  the  present  rules  af  pleading,  and  the 
"  force  of  arms  "  addition  is  wholly  irrele- 
vant to  the  action,  the  object  of  which  is 
usually  to  try  a  mere  right  of  property  in 
or  title  to  the  land  or  heue  in  quo, 

Tiie  foundation  of  this  action  is  poesee- 
Hon  in  the  plaintiff^  which  must  be  actual^ 
not  merely  constructiye,  possession,  while 
in  the  action  of  trespass  to  personal  pro- 
perty, t.e.,  the  action  of  trespass  de  bonie 
anportatief  the  foundation  of  the  action  is 
either  actual  or  condructive  possession. 

aVABB  BJEOIT  IITFBA  TBBimnni. 

A  writ  which  lay  for  a  lessee  when  he  was 
wrongfully  cast  out  or  ejected  from  his  farm 
before  the  expiration  of  his  term,  aeainst 
the  lessor  or  his  feoffee  who  so  ejectea  him, 
to  reooyer  the  residue  of  his  term,  and  also 
damages  for  being  so  ejected  (Gowel ;  Lee 
Termes  de  la  Ley). 

QUABB  DCPBDIT.  The  action  of  Qtiars 
impedit  was  the  remedy  by  which  a  party 
whose  right  to  a  benefice  was  obstructed 
reooyered  the  presentation,  and  was  the 
form  of  action  constantly  adopted  to  try  a 
disputed  title  to  an  adyowson, — i.e.,  *'  why 
the  defendant  hinders"  the  plaintiff  in  his 
presentation.  But  by  the  O.  L.  P.  Act, 
1860,  s.  26,  no  Quare  impedU  was  to  be 
brought  after  the  commencement  of  that 
Act,  but  the  action  was  to  be  commenced 
by  the  ordinary  writ  of  summons,  with  an 
indorsement  thereon  that  the  plaintiff  in- 
tended to  declare  in  Quare  impedit  (1  Arch. 
Prac.  2).  And  that  is  now  the  law,  except- 
ing that  no  indorsement  of  any  intention  to 
declare  in  Quare  impedU  is  now  necessary, 
but  only  the  ordinary  indorsement  of  tiie 
plaintifTs  claim. 


QUABBBL.  This  word  is  said  to  extend 
not  only  to  real  and  personal  actions,  but 
also  to  the  causes  of  actions  and  suits ;  so 
that  by  the  release  of  all  quarrels,  not  only 
actions  pending  but  also  causes  of  actions 
and  suit  are  released ;  and  quarrels,  con- 
troyersies,  and  debates  are  in  law  con- 
sidered to  haye  one  and  the  same  significa- 
tion (Co.  Litt  8,  153;  Lee  Termee  de  Ja 
Ley), 

QUABTA.    One  equal  fourth  port    In 


aVABTA-^xmitnued. 

Boman  Law  there  were  the  following  foarfh 
parts  of  distinction,  tIi.  : — 

(1.)  Quarto  iininnrno,— being  the  fonrth 
part  of  the  arrogating  fathers  own  pro- 
perty, which  he  was  compellable  to  gi^ 
up  to  his  arrogated  son,  upon  any  sabae* 
quent  causeless  eauuicipation  of  the  aon« 
in  addition  to  restoring  all  the  original 
property  of  the  son : 

(2.)  QuaHa  LegiUmoLf-heas^  the  fourth 
part  of  the  estate  of  a  deceaasd  p(KreMU^  to 
which  his  children  QiheTi)  were  entitled, 
and  which  they  obtained  by  (in  de&nlt  of 
other  means)  the  querda  de  tnojfeloso^  i^, 
plaint  concerning  the  unduteoos  will ; 

(8.)  QuoHa  fVOoteito.—)  which  the 
being  the  fourth  part  of  the  i  h«Bres  was 
legacies  I  entitled     to 

(4.)  (hMirto  Psgamofio, —  |  retain  to 
being  the  fourth  part  of  the  himself  (if 
inheritance  J  he  chose), 

before  paying  oyer  the  legacies  or  handing 
oyer  the  inheritwoe,  as  tlie  case  might  be. 

QITABTBB  BB88I0V8,  called  also  Gene- 
ral Quarter  Sessions,  are  the  sessions  of  the 
Justices  in  Counties  and  of  the  Beoorder  in 
Boroughs,  held  at  four  stated  periods  in 
the  year.  The  business  of  quarter  sessions 
is  partly  of  a  criminal  (extending  to  cfflfeaoes 
of  a  minor  obaraoter)  and  rnrtly  of  a  paUk 
ciyil  character  (0.9.,  extending  to  qnestioDs 
concerning  roads,  bridges;  highway  and 
other  rates,  &c).  The  public  ciyil  bnsiiiesB 
of  the  quarter  sessions  is  fireqnently  of  an 
appellate  character,  and  usually  a  further 
appeal  lies  to  the  Queen's  Bench  Diyiskm 
of  the  High  Court  The  criminal  jnrisdie- 
tion  is  defined  by  the  stat  5  &  6  Vict  o.  88 ; 
but  it  has  since  been  extended  (sometimea 
with  and  sometimes  without  the  consent  of 
the  prisoner)  to  many  other  offenoea. 
See  title  Sbhionb. 

QUA8E.  To  make  yoid,  Ac  Thus,  to 
quash  a  oonyiction,  or  an  order  of  aeasions, 
so.,  is  to  annul  or  cancel  some. 

QVABI-COHTBAOT.  An  implied  con- 
tract.—There  were  six  of  these  yuost'con- 
tracts  in  Roman  Law,  namely, — 

(1.)  Negotiarum  geelorum, — action  and 
cross-action  between  a  self-constituted  agent 
to  the  principal  in  whose  absence  he  bad 
managed  his  affairs, — ^for  an  account  and 
for  repayment  of  necessary  expenses ; 

(2.)  Tutor  cum  pupiuo,  —  action  and 
cross-action  between  guardian  and  waitl 
upon  the  hitter's  attaining  his  majority, — 
for  an  account  and  settlement ; 

(3.)  Conmuni  dividmdo, —  \  being  iw» 

(4.)  FamUim  J^rcMcuiMlm,— /speotiyely 
actions  between  oo-ownan  of  an  indiyidnal 
thing  or  of  a  univerHiat  rerum^  for  an  equit- 
able adjustment  of  (he  expenses  and  piofitd 
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QV Afll  COVTRAOT— Mmi^miafl. 
inonmd  upon  or  growing  ftom  the  sabjeot- 
matter  of  the  oo-ownenhip,  and  for  a  par- 
tition thereof; 

(5.)  Htertt  Legaiorum  Nomine, — ^being 
the  aotion  to  which  the  exeeotor  was 
liable,  in  order  to  enforce  payment  by  him 
to  the  legatees  of  their  legacies ;  and 

(&)  IndftiU  iolii<i,— beinp;  the  aotion 
for  the  reooTory  of  money  paid  by  mistake^ 
under  the  belief  that  it  was  due,  when  in 
lact  it  was  not 

Maine,  in  his  Ancient  Law,  objects  that 
the  implied  contracts  of  English  Law  are 
different  ftom  the  guam'-contracts  of  Roman 
Law,  bat  his  opinion  is  not  correct;  for 
tbe^artioular  instances  of  ^lUMi-contreots 
in  Boman  Law  as  giTen  above  are  all  of 
them  good  as  implied  contracts  in  English 
Law.  It  is  tme,  howcTer,  that  there  are  in 
Roman  Law  certain  contracts,  not  being 
gtioW-contraots,  which  are  implied  oontrects 
{taeUi  eonvenire)  e,g^  in  Dig.  ii.  14,  4, 
where  a  landlord's  right  to  talm  the  furni- 
ture of  his  tenant  in  distress  for  rent  Ib 
instanced  as  an  implied  contract ;  and 
similarly,  there  are  tne  like  implied  con- 
tracts in  English  Law. 

See  title  Imfukd  Gontbaotb. 

QUASI-DSIICr.  In  Roman  Law  was  a 
tort  indirectly  and  not  directly  occasioned 
by  the  party  liable,  and  which  oouid  not 
be  classified  either  as  fwrlumf  rapines, 
damnum  injuria,  or  U^uria,  They  were 
foii^  in  number,  vis. : — 

(1.)  Qttt  judex  litem  Miom  /eei^— being 
the  offeooe  of  partiality  or  excess  in  the 
judex  (juryman),  e.g.,  in  assessing  the 
damages  at  a  figure  in  excess  of  the  ex- 
treme limit  permitted  hy  the  formula ; 

(2.)  D^ectum  effunmvee  aUquid^ — being 
the  tort  committed  by  one's  servant  in 
emptying  or  throwing  something  out  of  an 
attic  or  upper  story  upon  a  person  passing 
beneath ; 

(3.)  Damnum  infedum, — ^being  the  of- 
fence of  hanging  dangerous  articles  over 
the  heads  of  persons  passing  along  the 
klnff's  highway ;  and 

(4.)  Torts  committed  by  one's  agents 
(^ejg.,  stable-boys,  shop-managers,  &c.)  in 
the  oourse  of  their  employment. 

QVA8I-XHTAIL  .*  See  title  Estatb-Tail 
Quasi. 

QUAfll-TSB  BIXPLB:  See  title  Fse 
SiMFLE  Estate  Quasi. 

QUE  X8TATB.  A  term  used  in  plead- 
ing, the  nature  of  which  may  be  thus  ex- 
plained. Formerly  it  was  necessary,  when 
there  was  occasion  to  plead  a  prescriptive 
right  to  any  easement,  or  profit,  or  benefit 
arising  out  of  land  (as,  for  example,  a  pre- 
scriptive right  of 'way  or  a  right  of  com- 


Qim  S8TATI— conitniisd. 
mon),  to  allege  in  A.B.  a  seisin  in  fee  of 
the  land  in  respeot  of  which  tlie  right  was 
claimed,  and  then  to  allege  that  the  said 
A.  B.  AND  all  those  (including  the  plain- 
tiff) who  had  his  estate  in  the  land,  had 
from  time  immemorial  exercised  the  right 
in  question,  and  this  was  termed  prescrib- 
ing in  a  QUI  estate,  from  the  word  amd 
(que). 

QUSSH  AinrVB  BOTTHTT.  This  is  a 
perpetual  fund  for  the  augmentation  of 
poor  livings  in  the  Church  of  England, 
arising  out  of  the  revenue  of  the  first  fruits 
which  Queen  Anne  (by  charter  subse- 
quently confirmed  by  stat.  2  &  3  Anne, 
c.  11)  vested  in  trustees  for  ever  for  that 
purpose.  Those  '*  first  fruits  "  having  been 
originally  a  tax  levied  by  the  pope^  upon 
the  richer  EuKlish  clergy,  formed  subse- 
quently to  the  Reformation  a  branch  of  the 
revenue  of  the  Crown;  and,  subject  to 
various  alterations  in  amount,  they  so  re- 
mained until  the  reign  of  Queen  Anne, 
who  did  not  remit  them  unconditionally, 
but  applied  them  as  being  superfluities  of 
the  larger  benefices  to  make  up  the  defici- 
encies of  the  smaller.  This  itind  still 
exists,  and  is  regulated  by  a  variety  of 
statutes,  of  which  tlie  principal  are, — 2  &  3 
Anne,  a  20,  55  Geo.  8,  o.  147,  16  &  17 
Vict.  o.  70,  and  28  &  29  Vict  c.  69. 

See    title    EoouESiAmoAL    Goioiis- 

8IONEB8. 

QUSSH  C0S80BT.  Is  the  wife  of  the 
reigning  king,  as  opposed  to  a  queen 
dowager,  who  ib  the  widow  of  a  deceased 
king. 

QUSSS  DOWAOEB :  See  title  Quzdt 

COVSOBT. 

QVSSS  BSOSAHT.  By  the  stai  1 
ICary,  s.  3,  o.  1,  the  powers  and  dignities 
vested  in  a  queen  are  declared  to  oe  the 
same  as  those  vested  in  a  king ;  and  all 
statutes  in  which  a  king  is  named  were 
declared  to  apply  equally  to  a  queen. 

QUSSirS  ADYOCATS.  An  advocate 
of  the  Civil  Law  Bar  appointed  by  the 
Crown  to  maintain  its  interests  and  to  ad- 
vise it  in  all  matters  in  which  the  learning 
of  the  Civil  Law  is  involved.  Those  mat- 
ters include  important  questions  of  inter- 
national law,  upon  which  (as  in  framioff 
treaties  vrith  foreign  nations)  the  counsel 
of  the  Queen's  Advocate  is  fr^uently  taken 
by  the  ^vemment.  He  now  ranks  next 
in  digmty  to  the  Attomey-Oeneral  and 
Solicitor-General,  and  formerlv,  indeed,  the 
Queen's  Advocate  took  precedence  even  of 
them.  The  Queen's  Advocate  used  to 
praotise  in  the  Ecdestastiodl  Courts  at 
iXxstors'  Commons,  and  at  the  present  day 
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QUSSirS  ADVOCATE — continued. 
fonfiiMS  his  practice,  ns  a  rule,   to  the 
Courts  of  Probate,  Divorce,  and  Admiralty. 
See  titles  Advocate-Geker%l;  Mab- 
TiAL  Law. 

QTTESirB  BSHCH,  COUBT  07 :  See  title 
King's  Bekch.  ; 

QUZrarS  BSHCH  FBI80H.    Sometimes  I 
called  the  FriM>ii  of  the  Manhalsca  of  the  | 
Court  of  Queen's  Bench,  was  a  prison  for  ' 
debt^)r8  and  for  persons  confined  under  the  ^ 
sentence,  or  charged  with  the  contempt  of 
Her  Majesty's  Court  of  Queen's   Bench. 
This  prison,  the  Fleet,  and  the  Marslialsea 
Prisons,  were,  by  the  5  Vict.  c.  22,  consoli- 
dated under  the  title  of  the  Queen's  Prison, 
which  latter  was  by  the  above-mentioned 
Act  appointed  to  receive  all  the  prisoners 
formerly  distributed  among  the  three  (6 
Jur.  254). 

See  title  Pbibons. 

QTJEEH'8  FXOCTOB :  See  titles  Pboctob  ; 
Intebteneb. 

QUSBH  8  BEXZXBSAHCXB :  See  title 
Remeubbanoebs  ov  the  Exchequeb. 

QTTXSV*8  TAXES  :  See  title  Assessed 
Taxes. 

QUEBELA.  An  action  preferred  in  any 
Court  of  justice  in  which  the  plaintiff  was 
querenst  or  oompluinant,  and  his  complaint 
was  querela^  whence  the  use  of  the  word 
**  quarrel  "  in  law.  Quietus  esse  a  querela 
sometimes  meant  to  be  exempted  from  the 
customary  fees  paid  to  the  king  or  lord  of 
a  Court  for  liberty  to  prefer  such  an  action ; 
but  more  commonly  it  meant  to  be  freed 
from  the  flues  or  amercements  which  would 
otherwise  have  been  imposed  upon  the  ex- 
empted person  for  trespasses  and  such  like 
ofiences.    (Cowel.) 

am  7ACIT  PEE  ALIXnC  7ACIT  PEE 
See  title  Pbinoifal  and  Agekt. 


QUI  &SEET  nr  LITEEA,  E2EET  IH 
COETICE.  Thi s  is  a  maxim  of  construction, 
and  literally  interpreted  means,  that  he 
who  sticks  at  the  letter  sticks  in  the  bark, 
setZ.  and  does  not  penetrate  to  the  real 
content  or  heart  of  the  document,  i,e.,  to  its 
real  signification. 

QUI  PBIOB  EST  TEXPOBS  POTIOB 
EST  JUBE.  This  is  a  maxim  of  ecjuit^, 
and  is  to  this  effect,  viz.,  that  prionty  in 
time  g^ves  priority  of  title,  when  the  legal 
estate  is  outstanding,  or  all  the  equities 
between  the  parties  (other  than  the  equity 
of  time)  are  equaL 
See  title  Pbiobitt. 

QUI  SEETIT  COXKODUII  SENTIBE 
DEBET  ET  ONUS.  He  who  enloys  the 
benefit  ought  to  bear  the  burden  also. 
This  maxim  is  one  of  very  wide  (often  of 


QUI  8EHTIT  CNnniOiyUM  8EKTIBE 
DEBET  ET  0EU8 — eomiinmed, 
too  wide)  application  in  law.  The  lessee 
who  enjoys  the  ocenpation  of  lands  or 
houses,  and  his  assignees,  were  respectively 
liable  to  the  burdens  and  oorenants  ronmng 
with  the  land,  t.e.,  inherent  in  the  subject- 
matter  enjoyed.  But  a  burden  not  bo 
inherent  should  not  (as  a  mere  matter  of 
course  or  inference  of  law)  attach  to  the 
enjoyment. 

See  titles  Runkiko  with  thb  Land; 

BUVNINO  WITH  THB  RBTEBSION. 

QUI  TACET,  C0E8EBTIBE  VIDETUB. 

''  Silence  is  con.ient"  This  maxim  is  of  a 
very  dnngerous  and  limited  application, 
because  the  silence  may  be  otherwise  ex- 
plained. But  silence,  under  eircomstanoeB 
in  which  it  was  a  duty  to  speak,  may  be 
fitly  construed  into  consent ;  and  thai 
seems  to  be  the  proper  limit  of  the  maxim. 

QUI  TAX.  Proeecuting  a  popular  aetion 
for  the  purpose  of  rt  covering  the  penalty  is 
called  suing  qui  tarn,  because  the  prosecu- 
tor or  informer  sues  <u  weU  for  the  Crown 
as  he  does  for  himself. 

See  title  Qui  tam  AcnoKS. 

QUI  TAM  ACTIOKS.  Those  kinds  of 
popular  actions  in  which  one  part  of  the 
penalty  recovered  is  given  to  tne  king,  to 
the  poor,  or  to  some  public  use,  and  the 
other  part  to  the  informer  or  prosecutor, 
and  the  Crown,  semble^  U  not  able  to  remit 
the  penalty  in  such  cases,  so  fiu  as  it 
accrues  to  the  informer,  unless  expressly 
auUiorized  by  statute  so  to  do  (38  &  8J 
Vict.  c.  80).  It  is  called  a  qui  tam  action, 
because  it  is  brought  by  a  person  **  qui  tam 
pro  domino  rege,  &&,  quam  pro  ae  ipso  in 
Iwe  parte  sequitur  **  (t.e.,  loho  sues  as  well 
for  our  lord  the  king  as  for  himself).  The 
case  of  Thomas  v.  Sorrell  (VaugliMn),  which 
is  otherwise  famous  as  having  first  stated 
tlio  true  nature  and  limits  of  the  king*s 
dispensing  power,  was  a  qui  tam  action. 
See  Utle  Disfensino  Power. 

QUI  TABDIU8  SOLVIT  XIEUS  SOLVIT. 
He  who  pays  after  the  day,  pays  less  than 
if  he  paid  at  the  day.    This  maxim  lies  at 
the  root  of  interest  on  money  lent 
See  title  Mora. 

QUIA  EMPTOBES.  The  stat  18  Edw.  1, 
o.  1,  is  so  called  from  the  words  with  which 
it  begins,  viz.,  Quia  emptonss,  meaning 
vshereas  purchasers^  &c.  This  statute  took 
from  the  tenants  of  common  lords  the 
feodal  liberty  they  claimed  of  disposing  of 
part  of  their  lands  io  hold  of  themselves, 
and  instead  of  it  gave  them  a  general 
liberty  to  sell  all  or  any  part,  to  hold  of 
the  next  superior  lord,  wtuch  they  could 
not  have  done  before  without  consent 
(Wright's  Ten.  161 ;  4  Cruise,  6).    The 
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aVU  nCFTOBSS-oofi/tfNieci. 

effect  of  the  statute  was  twofold— (1.)  To 
facilitate  the  alienatioa  of  fee  simple 
estates;  and  (2.)  To  put  an  end  to  the 
creation  of  any  new  mannrs,  i.e,^  tenancies 
in  fee  simple  held  of  a  subject 
See  title  Alienation. 

;  BILL :  See  title  Bill  qua 


QUIA 

Timet. 

QUID  FRO  QUO.  Used  in  law  for  the 
giving  one  yaluable  thing  for  another.  It 
is  nothing  more  than  the  consideration 
which  passes  between  the  parties  to  a  con- 
tract, and  which  renders  it  valid  and 
binding.    (Cowel.) 

QUIDQinD  FLAHTATUB  SOLO,  SOLO 
CSDIT.    Whatever  is  annexed  to,  becomes 
incorporated  in,  the  soil.    Tliis  maxim  lies 
at  the.  root  of  the  law  of  fixtures. 
See  title  Fixtubes. 

QUIST  EHTOTXSirr.  COVSlTAirT  FOB. 

In  leases,  the  lessor  usually  covenants  for 
quiet  enjoyment  by  his  lessee  of  the  pre- 
mises demisCil,  so  long  as  the  lessee  ob> 
serves  and  performs  the  covenuntd  and 
conditions  of  the  lease.  A  vendor  usually 
gives  the  like  covenant,  but  without  pre- 
judice to  his  lien. 

QuJUSXUB.      A    certificate    which    was 
commonly  granted  by  the  clerk  of  the  pipe 
and  auditors  of  the  Exchequer  as  an  acquit- 
tance or  discharge  to  accountants  (Cowel). 
See  title  Cbo^n  Debts. 

QUIKnrS  SSSB  a  QUBBBLA  :  See  title 

QCEKELA. 

Q1TIT  CLAIK.  The  release  or  acquitting 
of  one  man  by  another,  in  respect  of  any 
action  that  he  has  or  might  have  against 
him;  also,  acquitting  or  giving  up  one's 
claim  or  title  (Braoton,  b.  5,  tract.  5,  o.  9, 
num.  6 ;  Les  Termes  de  la  Ley), 

Qinr  BEHT.  Certain  established  rents 
of  the  freeholders  of  manors  are  denomi- 
nated quit  rents,  quieti  reddituSf  because 
thereby  the  tenant  goes  quit  and  free  of  all 
other  services  (3  Cruise,  314).  Further,  in 
respect  even  of  ordinary  freehold  lands,  a 
quit  rent  is  payable  to  the  Crown  as  lord, 
but  it  is  too  insignificant  in  amount  to  be 
demanded. 

See  title  Bents. 

QUO  MnniS,  WBIT  OF.  A  writ  upon 
which  all  proceedings  in  the  Court  of  Ex- 
chequer were  formerly  grounded,  in  which 
the  pluintiff  suggested  that  he  was  the 
king  s  farmer  or  debtor,  and  that  the  de- 
fcndoint  had  done  him  the  injury  or  damage 
complained  of,  quo  minus  tuficiena  exstitiiy 
hy  which  he  was  the  leu  able  to  pay  the 
king  his  debt  or  rent.    It  was  also  a  writ 


QUO  XlirUS,  WBIT  (a-^etrntinued, 
which  formerly  lay  for  one  who  had  a  grant 
of  honse-bote  and  hay-bote  in  another 
man's  woods  against  the  grantor  for  making 
such  waste  as  interfered  with  the  grantee  s 
enjoyment  of  his  grant  (Cowel). 
See  title  Fictions. 

QUO  WABBAHTO.  CA8B  OF.  The  case 
which  is  pre  eminently  so  called  was  a  case 
brought  in  1681  by  the  Attorney-General, 
on  behalf  of  the  king  against  the  corpora- 
tion of  the  City  of  London,  alleging 
breaches  of  trust  in  the  officers  of  the  cor- 
poral ien  and  scKlitious  opposition  to  the 
Crown,  and  re<juiring  the  City  to  shew  the 
tenure  of  its  liberties,  with  a  view  to  the 
jubtification  of  its  proceedings.  The  of- 
fences alleged  were, — 

(1.)  That  the  C^ty  had  imposed  taxes 
without  authority ;  and 

(2.)  That  the  City  had  concocted  sedi- 
tious petitions  to  the  king. 

Judgment  was  given  for  the  Crown,  and 
against  the  City :  and  the  corporation  not 
submitting  within  the  time  limited  for 
their  so  doing,  their  liberties  were  taken 
from  tliem,  and  their  charter  was  forfeited. 
These  liberties,  together  with  their  char- 
ter, were  not  restored  until  1688,  when 
James  II.,  under  the  immediate  fear  of  his 
own  expulsion,  restored  them. 

QUO  WABBAHTO,  WBIT  OF.  A  writ 
which  lies  for  the  king  against  any  one  who 
claims  or  usurps  any  office,  franchise,  or 
liberty,  to  inquire  hy  what  auViority  he 
supports  his  claim,  in  order  to  determine 
the  right.  It  lies  also  in  case  of  non-user  or 
long  neglect  of  a  franchise,  or  misuser  or 
abuse  of  it,  being  a  writ  oommanding  the 
defendant  to  shew  by  what  wanant  he 
exercises  such  a  franchise,  having  never 
had  any  grant  of  it,  or  having  forfeited  it 
by  neglect  or  abuse  (Finch's  £.  822).  An 
information  in  the  nature  of  a  quo  warranto 
may  also  be  laid  under  the  stat  9  Anne, 
c.  20,  regarding  corporations  of  cities  and 
boroughs,  but  it  is  in  the  discretion  of  the 
Court  to  grant  it  or  not  {Rex  v.  Trevener, 
2  B.  &  A.  479).  The  information  will 
generally  be  granted'  where  the  right  in 
dispute  depends  upon  a  doubtful  point  of 
law,  in  order  to  its  being  finally  deter- 
mined {Hex  ▼.  Carter,  Lofft.  516).  And 
generally  a  quo  warranto  will  lie  for  usurp- 
ing any  office,  whether  created  by  charter 
of  the  Crown  alone,  or  by  the  Crown  with 
the  consent  of  Parliament,  provided  the 
office  is  of  a  public  nature,  and  a  substan- 
tive office,  not  merely  a  function  discharged 
at  the  will  or  pleasure  of  others  (see  Darley 
▼.  Beg.  (in  error).  12  CL  A  F.  520,  which 
was  a  case  regHrding  the  office  of  treasurer 
of  the  public  money  of  the  county  of  the 
city  of  Dublin). 
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QUOAD.  A  prohibition  quoad  is  a 
prohibition  oi  to  certain  things  amongst 
others.  Thus,  wbert)  a  party  was  oom- 
plained  against  in  the  Eoolesiastical  Court 
for  matters  cognisable  in  the  temporal 
Courts,  a  prohibition  quoad  these  matters 
issued,  i.e.,  at  to  Buck  matters  the  party 
was  prohibited  prosecuting  his  suit  in  the 
Ecclesiastical  Court.  The  word  is  also 
frequently  applied  to  other  matters  than  to 
prohibitions  (2  BoU.  Abr.  815,  b.  10;  Yin. 
Abr.  tit.  '•  Prohib.'*  E.  a.  7). 

QUOD  AB  nrmo  von  yalbt,  TKAarn 

TSMPOBIB  HOir  OOWALEBIT.  A  thing 
which  is  not  valid  in  law  at  its  first  execu- 
tion, does  not  become  valid  merely  by 
length  of  time.  For  example,  a  will  made 
by  a  woman  during  coverture  and,  by 
reason  of  that  disability,  rendered  invalid 
by  the  Wills  Act  (1  Vict.  c.  2^),  at  the 
time  of  executing  the  will,  does  not  become 
a  valid  will  merely  because  the  woman 
lives  to  become  and  dies  a  widow. 

QUOD  BI  DX70B0ZAT,  WBTT  07.    A 

writ  that  lay  for  tenants  in  tail,  tenants  in 
dower,  and  tenants  for  life,  who  had  lost 
their  lands  by  defiialt,  against  him  who 
recovered  them,  or  against  his  heir  (Reg. 
Grig.  171). 

See  title  Dsfobokiudit. 

QUOD  7IXBI  irOH  DBBXT,  VAOTUM 
VAIXT.  A  thing  which  ought  not  to  have 
been  done,  is  rocossionally]  permitted  to  be 
valid  when  done,  e.g.,  an  infant  ward  of 
Court  ought  not  to  marry  or  to  be  married 
without  the  sanction  of  the  Court ;  but  if  he 
or  she  being  of  the  maniageable  age  should 
marry  without  such  consent,  then  the  mar- 
riage holds  good. 

QUOD    VULLIV8    B8T,    BZGI8    B8T. 

That  is  to  say,  what  is  nobody's,  is  the 
Crown's :  e.g^  bona  vticantia  belong  to  the 
Crown. 

QUOD    nsmTTAT,    WBIT    07.     A 

writ  that  lay  for  the  heir  of  him  who  was 
disseised  of  his  common  of  pasture  against 
the  heir  of  the  deceased  disseisor  (Cowel). 
See  title  Dutubbanoe. 

QUOD   PXBMIITAT    PB08TSBHSBS. 

A  writ  which  lay  against  any  person  who 
erected  a  buildmg,  though  on  his  own 
ground,  so  near  to  the  house  of  another 
that  it  overhung  it,  and  became  a  nuisance 
to  it  (Tomlins). 

QUOD  BEMXL  PLAOUIT  IH  BISOnOH- 
IBU8,  A1IPLIU8  DI8PLI0SRE  NOV  FO- 
TB8T.  When  a  person  is  called  upon  to 
elect  between  two  things(whether  properties 
or  rights  of  action),  and  he  elects  or  makes 
his  choice  between  them  with  full  know- 
ledge of  all  the  circumstances  of  ^he  case, 


QUOD  8XKBI  nAcuiT  nruBonov- 

gjUa  AMPUUB  DI8nJ0XBB  vov 
P0TJC8T — conHnued. 

it  is  no  longer  open  to  him  to  alter  his 
choice. 

See  title  Eliotiox. 

QUOBUX.  Among  the  justices  of  the 
peace  appointed  by  the  king's  commission, 
there  were  originally  some  who  were  more 
eminent  for  their  skill  and  discretion  than 
others,  one,  or  some  of  whom,  on  special 
occasions  the  oummission  expressly  re- 
quired should  be  present,  and  without 
whose  presence  the  others  could  not  act; 
and  who  were  thence  termed  justloas  of 
the  Quorum,  from  the  language  of  the  eom- 
mission,  which  ran  thus:  ^ quorum  aHqmm 
ffedrum  A.  B.,  C.  D.,  Ac.,  imiim  etae  «o- 
U^mu$  "  (t.0.,  **  of  whom  "  we  wish  some  one 
of  you,  A.  B.,  C.  D.,  &c.,  to  be  present). 
The  word  is. used  in  a  sinilar  sense  in  the 
following  passage :  **  By  charter  2  Edw.  4, 
the  mayor,  recorder,  and  aldermen  that 
have  been  mayors,  shall  be  conservators  of 
the  peace  within  the  city;  and  they,  or 
four  of  them,  ^iiortim  the  mayor  to  be  <Hie, 
shall  be  justices  of  omt  and  terminer  thme.** 
Com.  Dig.  tit  London  (C),  Mayor. 
See  title  Jubtioib  or  thb  QcoBmi. 

QU0U8QUB.  Thus,aietnire9iioiis9iMby 
the  lord  of  a  manor  on  default  of  the  heir 
coming  in  to  be  admitted,  means  a  seimre 
''uktil"  the  heir  so  comes  in,  the  lord 
being  entitled  to  do  this  after  three  procla- 
mations made  at  three  consecutive  Courts 
(Watkins  on  Copvholds,  230,  tit  **  Ad- 
mission ; **  Carth.  41 :  I  Lev.  68;  8  T.  B. 
162.)  A  prchibition  quouaque  is  a  prc^bi- 
tion  by  which  someming  is  forbidden  or 
prohibited  '*  until  "  a  certain  tima  Thus, 
if  in  trying  temporal  incidents  in  the 
Ecclesiastical  Courts,  these  Courts  rejected 
a  mode  of  proof  sufficient  at  Common  Law 
they  might  have  been  prohibited  **  ubtil  " 
they  submitted  to  the  legal  mode  of  trial 
(Yelv.  92). 

See   titles   PsoBiBrnov  ;     Sbbubs 

QUOVSQCB. 


B. 

BACBC0UB8B8.  As  regards  the  metro- 
polis, from  and  afler  the  25th  of  Mjui'h, 
1880,  a  horse-race  may  not  be  held  or  take 
place  on  any  pretext  whatever  wiUiin  a 
radius  of  ten  miles  from  Charing  Gross, 
unless  such  place  is  licensed  for  the  pur^ 
pose  under  the  provisions  of  the  Baoe- 
courses  Licensing  Act,  1879  (42  A  43  Yict 
c.  18).  The  licence  is  granted  at  the 
Michaelmas  Quarter  Sessions.  The  owners 
and  occupiers  of  unlicensed  xaoecottnes, 
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SAClOOinuaES— ccmitniied. 

Mid  all  peraons  taking  part  in  any  hone- 
race  thereon,  are  sahjected  topenaltiee  hy 
the  Act ;  and  an  unlioenied  hone-raoe  is 
made  a  nnuaanoe  at  Common  Law. 

BAOHAT.    In  French  Law  is  the  right 
of  re-purchase  which  the  vendor  in  English   ; 
Law  may  reserve  to  himaelt    It  is  also  ^ 
called  rmir^. 

KAOK-BSHT.  A  rent  of  the  fnU  annnal 
value  of  the  tenement,  or  near  it  . 

500  titles  Embuduemts  ;  MnnsrsBiAL  j 
Powers. 

KAXLWAT  OOUIBSIOniBB.  Are  a 
body  of  three  gentlemen  fone  of  them  a 
lawyer),  appointed  under  tne  BegulaUons 
of  Baitways  Aet,  187S  (86  ft  87  Vict. 
0. 48),  and  continued  under  the  Regulation 
of  Bailways  Act,  1873  &  1874,  Ck>ntinuance 
Act,  1879  (42  ft  43  Vict  c  56).  They 
have  jurisdiction  in  all  matters  comprised 
in  the  Bailway  and  Oanal  Traffic  Act,  1854 
(L7  ft  18  Vict,  c  31),  and  in  the  16th  sec- 
tion of  the  Kegulation  of  Railways  Act, 
1868  (81  ft  32  Vict  a  119),  being  generaUy 
cases  of  alleged  unfair  carrying,  undue 
preference,  and  such  like;  and  the  com- 
missioners are  inyested  with  all  authorities 
inddental  to  the  6ffecti?e  discharge  of  their 
office. 

BAILWAT  COXPAHIXB.  Are  compa- 
nies of  a  Dublio  nature,  that  is,  in  which 
the  general  public  have  a  direct  and  proxi- 
mate interest,  and  therefore  (unlike  the 
ordinary  class  of  private  or  joint  stock 
companies)  they  require  for  their  construc- 
tion a  special  Act  of  Parliament  But  the 
Railways  Glauses  Gonsolidation  Act,  1845 
(8  ft  9  Vict,  c  20),  which  contains  provi- 
sions usually  (theretofore)  inserted  in  the 
special  Acts  authorising  the  making  of 
railways^  may  be  incorporated  in  the  special 
Act 

See  title  Lahdb  Olaubbs  Gonsolida- 
tion Act,  1845. 

BAILWAT,  MnrniAT4l  UBBJEB.   In  a 

conveyance  of  land  to  a  railway,  for  the 
purposes  of  the  railway,  the  mines  and 
roinenUs  under  or  adjoining  the  land  are 
not  comprised  in  the  purohiMe-deed,  unless 
expressly  therein  comprised  (Bailways 
Glauses  Gonsolidation  Act,  1845,  s.  77); 
but  the  company  ma^  afterwards  purchase 
such  mines  and  mmerals,  if  they  deem 
their  working  would  or  might  prove  in- 
jurious to  the  stability  of  the  railway,  and 
the  owner  gives  them  notice  of  his  inten- 
tion to  work  them.  The  limit  of  proximity 
to  the  railway  is  (in  general)  forty  yards 
(s.  78). 


BAILWAT   PA8IBHGBB8 

Pabbemo&bs,  Gabbiaoe  of. 


See  title 


BAILWAT  BCBIP:  See  Utle  Sobip. 

BAILWAT8,  BBOULAnOV  07:  See 
title  Railway  Gomkisbiohxbs. 

BAI8IHG  A  U8B.  Greating,  establish- 
ing, or  calling  into  existence,  a  use.  Thus, 
if  a  man  CQn?eyed  land  to  another  in  fee, 
without  any  consideration,  Equity  would 
presume  that  he  meant  it  to  be  to  the  use 
of  himself,  and  would  therefore  raise  an 
implied  use  for  his  benefit 
See  title  Vse. 

BAITBOM.  In  Uw  this  word  is  fre- 
quentlv  used  to  sicnify  a  sum  of  money 
paid  for  the  pardoning  of  some  great 
offence :  and  the  distinction  made  between 
a  ransom  and  an  amereiament  was,  that  a 
ransom  was  the  redemption  of  a  corporal 
punishment,  whereas  an  amerciament  was 
the  penalty  for  an  offence  committed  (Litt. 
127;  Oowel). 

See  title  Akiboiamxkt. 

BAHSOX  BQL.  Upon  any  capture  of 
enemy's  property  on  the  high  seas  in  time 
of  war,  the  captor  may  accept  a  ransom  for 
the  same,  the  effect  of  which  is  that  the 
property  is  thenceforth  safe  (until  its  desti- 
nation) from  any  second  capture  by  the 
same  belligerent  or  his  allies.  In  English 
Law,  ransoms  are  within  the  jurisdiction 
of  the  Gourt  of  Admiralty  as  a  Prize  Gourt, 
and  are  regulated  by  various  statutes,  the 
Queen  in  her  Privy  Council  allowing  them 
or  not  to  hold  good  according  to  the  oiroum- 
stanoes  of  the  capture. 

BAPB.  A  criminal  offence,  consisting 
in  the  penetmtion  of  a  female's  parts 
against  her  will  or  without  her  consent, 
and  with  or  without  emission,  or  consum- 
mation. It  is  punishable  with  penal  servi- 
tude for  life,  or  for  any  period  not  under 
five  ^eais,  or  with  imprisonment  not  ex> 
ceeding  two  years,  and  with  or  without 
hard  labour  (Arch.  Grim.  Pleading). 
See  title  Pbnktbation. 

BAPIHB :  See  title  Vi  Bonobum  Bap- 

•rOBUH. 

BAPP0BT8.  This  is  in  French  Law 
the  duty  incumbent  upon  a  legatee  to 
bring  into  hotchpot  such  part  of  the  legacy 
as  he  has  already  recei?ed  by  gift  inter 
vivo8. 

See  title  Qoujltio;  Hotcbpot;  Be- 

DUOnON. 

BATB8 :  See  title  Batdio. 

BATmCATIOH.  This  is  authorizing 
subsequentiy  what  has  been  already  done 
previously  without  authority  or  request 
In  contract  law,  it  is  equivalent  to  a  prior 
request  to  make  the  ooutract ;  and  in  the 
law  of  torts»  it  renders  the  principal  liable, 
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'RAJmOLTlOlS— continued, 

unless  it  should  have  (ns  it  often  bns)  the 
effect  of  pur^ino:  the  tort  (Hull  v.  Pickera- 
(jiU,  1  B.  &  B.  282).  To  any  ratification,  it 
18  necessary  that  the  act  when  originally 
done  should  bo  for  the  person  who  sub^ 
sequently  ratifies  it;  and  usually,  such 
ratification  munt  be  given  at  a  time  when 
the  principal  himself  might  have  done  the 
act,  and  not  afterwards. 

See  titles  Contraots  ;   Principal  and 
Agent  ;  Purging  a  Tort. 

BATING.  Is  the  levying  of  money  by 
(and  by  the  authority  vested  in)  local  bodies, 
whether  justices  of  the  peace,  or  other  per- 
sons holding  local  office,  0.^.,  the  town- 
counoillors  of  boroughs;  and  on  the  other 
hand,  taxation  is  by  authority  of  Parlia- 
ment  alone,  and  is  imperial  not  locaL  The 
word  rating  appears  to  denote  the  equal 
incidence  of  the  money  levied  upon  all 
propertied  persons,  proportionately  to  (i.e., 
pro  rata)  the  value  of  the  property  rated. 
The  poor  rate  was  one  of  the  earliest  of 
such  rates ;  and  its  origin  and  extent  and 
the  mode  of  its  assessment  and  collection 
are  explained  under  the  titles  Poos  and 
Poor  Rate.  For  all  other  [local]  rates, 
the  test  of  the  liability  of  nroperty  thereto 
has  been  in  general  maae  tiiat  of  the 
liability  of  the  same  property  to  the  poor 
rate ;  e.g.,  by  the  Ratmg  Act,  1874  (37  & 
38  Vict.  c.  54),  B.  10,  the  mines  which 
(with  other  hereditaments)  are  by  the  Act 
made  rateable  to  the  poor  rate  are  made 
rateable  to  all  local  rates  in  like  manner 
as  if  the  Poor  Rate  Act  had  always  ex- 
tended to  them ;  and  by  s.  15  of  the  same 
Act,  the  term  **  local  rate  "  is  declared  to 
mean  any  county  rate,  borough  rate,  high- 
way rate,  and  other  local  rates  leviable  on 
property  rateable  to  the  relief  of  the  poor. 
And  under  the  provlsiona  of  particular 
statutes,  a  water  rate,  a  general  district 
rate,  &o.,  &c.,  may  be  levied  by  the  proper 
local  authority  in  that  behalf  specified  in 
the  Acts. 

BATIO  DECIDEin)!   }8ee  title  Inteb- 


EATIO  LEOIB 


\' 


fbstation. 


BATIOHABILI  PABTE  BOKOBXrX.    A 

writ  that  once  lav  for  the  wife  against  the 
executors  of  her  husband,  to  have  the  third 
part  of  bis  goods  after  his  just  debts  and 
funeral  expenses  had  been  paid  (F.  N.  B. 
122  ;  Les  Termes  de  la  Ley). 

See  titles  Bbasonabli  Part  ;  Thirds. 

BATIOHABILIBITB  DIVI8I8,  WBII  OT. 

A  writ  that  lay  for  the  lord  of  a  seigniory, 
when  he  found  that  any  portion  of  his 
seigniory  or  his  waste  had  been  encroached 
upon  by  the  lord  of  an  adjacent  seigniory, 
against  him  who  had  so  cncroaohed,  in 


BATIONABUJBUB  DIVIBIB;  WBIT  OF 

— continued. 

order  to  settle  their  boundaries  (Oowel ;  F. 
N.  B.  128). 

See  title  PsnAiiBiTLATioirB  FacibndA, 
Writ  OF. 

BATIOVE  TBHUBJS.  Where  an  indi- 
yidual  landowner  is  liable  to  repair  a  high- 
way (the  liability  to  repair  that  class  of 
way  usually  resting  with  the  oounty),  the 
landowner  is  said  to  be  liable  either  ra- 
tione  tenura  or  by  prescription.  By  raiione 
tenuras  it  is  intended  in  such  a  case  to  ex- 
press, that  the  landowner's  liability  to 
repair  the  highway  is  a  burden  upon  his 
ownership  of  the  land,  running  with  the 
land,  and  incident  to  the  tenure  thereof.  In 
the  general  case,  even  in  the  case  of  a 
private  way,  the  servient  owner  is  not 
Dound  to  repair  the  way,  but  by  express 
agreement  or  by  prescription  (or,  aewhle^ 
from  some  necessity  or  even  ratione  tenurx) 
he  may  be  liable  to  repair  it  (Ck>myns' 
Digest,  Chimin,  A.  4;  Beg.  T.  JSamtden^ 
E.  B.  &  £.  949). 

BAYIBHUEHT  DE  OABD.  A  writ  that 
lay  for  the  guardian  by  knight  service  or  in 
socage  against  him  who  took  away  from 
him  the  body  of  his  ward  (12  (>ar.  2,  c.  24 ; 
Cowel). 

See  title  Wardship. 


Re  Vivian  signifies  In  the  matter 
of  Vivian,  or  in  Vivian's  CJase.  In  tlus 
use  of  the  word,  re$  is  opposed  to  causa 
(cause). 

BBADBBB.  In  the  Middle  Temple, 
those  persons  were  so  called  who  were  ap- 
pointed to  deliver  lectures  or  **  readings  ** 
at  certain  periods  during  term.  The  cl^ks 
in  holy  orders  who  read  prayers  and  assist 
in  the  performance  of  divine  service  in  the 
chapels  of  the  several  inns  of  court,  are 
olso  so  termed.  (5  Reeves's  £ng.  Law, 
247,  Ibt.  edit.). 

BEADIBO  nf.  A  new  incumbent  of  a 
benefice  is  to  read,  within  two  monUis  of 
actual  possession,  the  morning  and  evening 
prayers,  and  also  the  thirty-nine  articles, 
and  declare  his  unfeigned  assent  and  con- 
sent thereto,  publicly  in  the  churchy  before 
the  congregation;  and  to  read  in  his 
church,  within  three  months  after  institu- 
tion or  collation,  the  declaration  appointed 
by  the  Act  of  Unifonnity,  and  also  the  cer- 
tificate of  his  having  subscribed  it  before 
the  biiihop.  The  observance  of  the  above 
forms  by  a  new  incumbent  constitutes 
what  is  termed  *'  reading  in "  (Rog.  £ca 
Law ;  Bums'  £cc.  Law). 

BEAL  AOnONB.  Galled  also  actions  tn 
rem  (as  opposed  to  actions  in  permmam) 
are,  e.g^  certain  actions  in  the  Ooort  ti 
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BSAL  ACnOV8— oonftniMd. 

Admiraliy,  which  being  iDstitoted  against 
the  veasel  itself  or  other  the  subject  matter 
of  the  suit,  definitiyely  adjudicate  as 
against  all  the  world  (t.«.,  as  against  all 
persons  interested,  whether  appearing  or 
not),  upon  the  condition  of  the  vessel  or 
other  subject-matter.  Prior  to  3  &  4  Will.  4, 
0.  27,  there  were  many  real  actions  (bein^ 
otherwise  called  droiturcd  actions)  in  which 
the  very  right  (droit)  or  title  was  in- 
volved, and  not  the  possession  merely ;  but 
the  policy  of  the  law  havinj?  by  that 
statute  fixed  the  period  for  the  recovery 
of  land  at  (in  general)  twenty  years,  the 
whole  droitural  actions  (some  of  which 
might  have  been  brought  within  sixty 
years)  were  necessarily  abolished  and 
superseded  by  the  one  possessory  action  of 
ejectment 

See   titles  Dsorr;   Mizxd  Acmoss; 
Personal. 

BEAL  EVIDSHOS.  Oalled  also  eviden- 
tia  rei  vel  faetif  means  all  evidence  of 
which  things  (or  persons  regarded  as 
things)  is  the  source.  It  is  sometimes  di- 
rect, e.g.,  when  the  offence  is  committed  in 
fori  conspectu  ;  but  it  is  most  usually  cir- 
cumstantial or  indirect.  A  coroner's  in- 
quest must  be  held  super  visum  corporis ; 
and  in  all  charges  of  murder,  the  corpus 
delicti  is  proved  by  production  of  the  dead 
body, — two  illustrations  of  direct  real  evi- 
dence of  the  fact  of  a  crime  having  been 
committed.  But  who  the  criminal  was,  is 
dependent  upon  (in  general)  circumstantial 
evidence,  the  inferences  from  which  are 
usually  not  necessary  but  probable  only, 
and  the  degree  of  probability  may  vary  in 
ever  so  many  degrees,  one  physical  coin- 
cidence being  sometimes  sufficient  in  itself, 
e.g.,  the  broken  knife  left  sticking  in  the 
window  frame,  the  corresponding  fragment 
of  which  was  found  in  the  poc^t  of  the 
prisoner  accused  of  burglary,  and  no  sen- 
sible interval  intervened  between  the  act 
and  his  apprehension.  But  more  often 
circumstantial  real  evidence  is  open  to  in- 
numerable infirmative  hypotheses,  that 
may  either  weaken  it  or  explain  it  alto- 
gether away.  (Best  on  Evidence,  5th  ed., 
277-295). 

BEAL  AED  FEB80KAL.  Beal  and  per- 
sonal property  is  the  modt  fertile  division 
of  things,  the  subjects  of  property,  in 
English  Law.  The  division  is  substanti- 
ally coincident  with  that  into  lands,  tene* 
ments,  and  hereditaments,  on  the  one  hand, 
and  goods  and  chattels  on  the  otiier.  In 
the  case  of  each  division,  the  principle  un- 
underlying  the  division  is  feudal;  it  is 
directly  so  in  the  case  of  the  division  into 
lands  and  chattels,  and  indirectly  so  in  the 
case  of  the  division  into  real  and  personal 


BEAL  AHD  FEB80HAL-.eon/tn«ed. 
property.  As  law  and  society  progressed. 
It  became  more  and  more  apparent  that 
the  essential  difference  between  lands  and 
goods  was  to  be  found  in  the  remedies  for 
the  deprivation  of  either;  that  as  to  the 
one,  the  real  land,  i.e.,  the  kmd  itself  could 
be  recovered  and  that  as  to  the  oUier,  pro- 
ceedings could  be  had  against  the  person 
only.  The  two  great  classes  of  property 
accordingly  began  to  acquire  two  other 
names  wat  were  characteristic  of  tiiis 
difference ;  and  with  reference  to  tho 
remedies  for  the  recovery  of  each  they 
were  called  respectively  real  and  personal 
property.  The  striking  circumstance  that 
a  leasehold  interest  in  land  is  to  the  present 
day  personal  property  only  illustrates  both 
the  origin  and  the  principle  of  this  divi- 
sion. It  illustrates  the  origin  of  the  divi- 
sion, because  originally  all  leases  were 
farming  leases,  and  the  farmer  was  only 
the  bailiff  or  a^ent  of  his  landlord,  who 
warranted  him  m  the  quiet  possession  of 
the  land ;  it  also  illustrates  the  principle 
of  the  division,  because  the  larmer  in  the 
case  of  an  ejectment  had  no  action  for  the 
recovery  of  the  land  itself,  but  at  the  moat 
an  action  against  his  landlord  personally, 
whereby  he  compelled  the  latter  either  to 
take  proceedings  for  the  restitution  of  the 
land  to  his  lessee,  or  else  to  compensate 
him  in  damages  for  the  disturbance  of  his 
quiet  enjoyment. 

BEAL  AED  PEB80EAL  COVEEANTS: 

See  title  0>venahtb. 

BEAL  BEFBEBEETATXYE.     He  who 

represents  or  stands  in  the  place  of  another 
with  respect  to  his  real  property,  is  so 
termed,  in  contradistinction  to  him  who 
stands  in  the  place  of  another  with  regard  to 
his  personal  property,  and  who  is  termed 
the  personal  representative.  Thus,  the 
heir  is  the  real  representative  of  his  de- 
ceased ancestor,  and  the  executor  or  ad- 
ministrator is  the  persiiual  representative, 
^ee  title  Bepabsentation. 

BEALTT.  That  which  either  is  or 
relates  to  real  property  (t.e.,  to  lands, 
tenements,  and  hereditaments),  in  contra- 
distinction to  that  which  either  is  or 
relates  to  personal  property  (t.e.,  to  move- 
able things  in  general),  which  latter  is 
termed  personalty. 

BEASOHABLE  FABT.  The  shares  to 
which  the  wife  and  children  of  a  deceased 
person  were  entitled,  word  oaUed  their 
reasonable  parts ;  and  the  writ  de  ration-^ 
ahili  parte  honorum  was  given  to  recover 
them  (F.  K.  B.  122).  These  rights  of  the 
wife  (or  widow)  and  children  originally 
held  good  whether  the  deceased  hM.  died 
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teetato  or  intestate,  but  they  now  hold 
good  only  when  he  has  died  intettate. 
jSm  title  THIBD0. 

SBA0OHABLBAVD?BOSABU  GAUSS. 

In  an  aotkin  for  malicious  proeecutlon,  the 
plaintiii;  besides  preying  that  the  proseon- 
tion  ended  in  his  faTOur,  must  also  prore 
the  absence  of  all  reasonable  and  probable 
cause  for  aoousing  him;  and  this  latter 
question  ii  for  the  Judge  (and  not  the  jury) 
to  decide  (TToison  T.  WhUmore^  14  L.  J. 
Exch.  41). 

BB-AflSUEAHOX.  Is  when  an  undei^ 
writer  proonras  the  sum  which  he  has 
insured  to  be  insured  over  again  to  himself 
by  some  other  underwriter.  In  English 
Law,  re-assurance  is  limited  by  statute  to 
the  case  of  the  original  uud^writer  be- 
coming insolvent  or  bankrupt  or  dying 
(Maude  and  Pollock,  8rd  ed.  d46). 

BX-ATTAOMJUKBT.  A  second  attach- 
ment, or  the  attachment  of  a  person  who 
has  been  previously  attached,  and  who, 
from  the  happening  of  some  casual  cir- 
cumstance, has  been  discharged  per  tn- 

euriam. 

See  title  Attachmzmt. 

BXBXL  or  nLLIGnSVT.  As  against 
the  parent  state,  rebels  are  rebels  and  not 
belligerants ;  and  the  dimensions  of  the 
rebelUon,  its  power  and  organization,  do 
not  alter  the  strictly  legal  sto/us  of  the 
rebel.  As  a  question  of  law,  a  rebel  is  a 
criminal,  whether  his  acts  are  done  at  sea 
or  on  land.  The  question  of  his  acting 
bond  fide  under  colour  of  an  asserted  belli- 
gerent power,  cannot  arise  between  the 
state  and  one  of  its  own  subjects.  If  the 
acts  are  depredations  on  commerce  pro- 
tected by  the  state,  they  may  be  adjudipfed 
piracy  by  the  Courts  of  the  state.  It  is  a 
political  and  not  a  legal  question,  whether 
the  right  so  to  treat  them  shall  be  exer- 
cised; and  accordingly  when  a  rebellion 
has  attained  such  dimensions  and  organiza- 
tion as  to  be  a  state  de  faeio,  and  its  acts 
reach  the  dimensions  of  a  war  defaeto,  and 
the  parent  state  is  obliged  to  exercise 
powers  of  war  to  suppress  it,  and  espe- 
cially if  neutral  interesti  are  involved  in 
the  struggle,  it  is  now  the  custom  for  the 
state  to  yield  to  the  rebels  such  belli^ 
rent  privileges  as  policy  and  humanity 
require ;  and  to  treat  captives  as  prisoners 
of  war,  make  exchanges,  respect  fliws  of 
truce,  &c  (Wheatou's  International  Law). 

BZBUTTABLS   PBXSUIEFTIOXS :    See 
titie   Pbesumftions,  Qualitt  of;    Pbb- 

SUMPnOHS,  YARIMrUS  OF. 

BBBTTFTBB.    In  an  action,  the  alternate 
all^ations  of  fact  (t.e.,  the  pleadings)  were 


XXBUTTJnt — eomtitmed. 
denominated  as  follows,— declaration,  plea, 
replication,  rejoinder,  surrejoinder,  re- 
butter, and  surrebutter.  The  declaration 
was  the  statement  of  the  plaintifTs  cause 
of  complaint ;  the  plea  was  the  defendants 
answer  to  the  declaration ;  the  replication 
was  the  pkdntiiTs  answer  or  reply  to  tha 
plea;  the  rejoinder  was  the  defaDdanfs 
answer  to  the  replication ;  the  surrejoinder 
was  the  plaintilrs  answer  to  the  rejoinder ; 
the  rebutter  was  the  defendant's  answer  to 
the  surrejoinder ;  and  the  surrebutter  was 
tlie  plaintiff's  answer  to  the  rebutter. 
Under  the  present  prsotice,  these  names 
oontiDue  to  accurately  describe  the  suooaa- 
sive  pleadings,  but  the  names  are  now 
littie  in  use,  and  no  fourth  pleading  except 
a  simple  joinder  of  issue  can  now  be  put  la 
without  leave  of  the  Court 
See  title  Plbaddto. 

BXBUTTnro  XVIBBVOB.  Is  evidence 
adduced  (by  leave  only)  to  destroy  (if 
possible)  the  efEact  of  evidence  of  a  very 
material  kind  unexpectedly  produced  by 
the  other  side,  e.g.t  unexpectea  proof  of  an 
alibi  reasonably  suspected. 

BSOAPnOH.  Becaption,  or  reprisal* 
is  a  species  of  remedy  bv  the  mere  act 
of  the  party  injured ;  and  is  resorted  to 
when  any  one  has  deprived  another  of 
his  property  in  ffoods  or  pergonal  chattels, 
or  wrongfiuly  aetains  his  wife,  child,  or 
servant,  in  which  esse  the  owner  of  the 
goods,  and  the  husband,  parent,  or  master, 
may  lawfuUv  claim  and  retake  them 
wherever  he  happens  to  find  them,  so  that 
it  be  not  in  a  riotous  manner,  or  attended 
with  a  breach  of  the  peace ;  and  this  re- 
taking is  termed  a  **  recaption.'*  There 
was  also  a  writ  of  recaption  to  n*cover 
damages  against  a  person  who  (pending  a 
replevin)  distrained  a  man  agam  for  the 
same  rent  or  service. 
See  title  Bsfbualb. 

BBOAFTIOH,  WBH  OV :  See  title  Ba- 

CAFTION. 

BBOAFTUBS.  When  this  country  is  at 
war  with  another  country,  and  property  at 
sea  of  a  subject  of  this  country  is  captured 
l^  tiie  enemy,  it  may  be  re-captured  by 
this  country;  and  upon  such  re-capture 
the  original  ownenhip  is  re-vested  by 
statute,  subject  to  the  payment  of  salvage^ 
that  is,  one-eighth  or  one-sixth  part  of  the 
value  of  the  re-captured  goods,  aooordiiig 
as  the  re-captor  is  a  public  vessel  or  a 
privateer  (45  Geo.  S,  o.  72).  SemUe,  this 
rule  does  not  apply  where  the  captors  have 
carried  their  pnxe  infra  prmMia,  as  that 
seems  to  divest  alti^thcr  the  original 
ownership. 
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XSOBHTB.  When  reeeipts  are  giyen 
for  money  paid  u  the  price  of  goo£  the 
receipts  may  operate  aa  hUIa  of  aaJe,  and 
require  registration ;  but  usually  they  do 
not  80  operate.  A  purported  receipt  of 
mouev  under  hand  only  is  no  estoppel ;  but 
if  unaer  seal,  it  is  (or  used  to  be)  so  at  law, 
but  the  truth  might  be  shewn  in  equity. 

XSOSIYBB.  There  are  many  kinds  of 
reoeiTers.  (1.)  The  reoeirer  of  fines,  an 
officer  who  receiyed  the  money  of  all  such 
as  compounded  with  the  king  upon  ori^nal 
writs  m  Chancery:  (2.)  The  BeceiTer- 
General  of  the  Duchy  of  Lancaster,  an 
officer  belonging  to  the  Duchy  Oourt,  who 
gathered  in  all  the  revenues  and  fines  of 
Uie  lands  belonging  to  that  duchy,  and  all 
forfeitures  of  and  assessments  upon  the 
same :  (3.)  A  receiver  of  estates,  appointed 
by  Uie  Court  of  Chancery  to  reoeiye  the 
rents,  issues,  and  profits  of  lands,  and  the 
produce  and  profits  of  personal  property 
the  subject-matter  of  the  action,  and  to 
manage  and  take  care  of  such  lands  and 
personal  property  duriog  the  pendency  of 
the  action  :  ^4.)  A  receiyer  of  wreck,  ap- 
pointed by  tne  Court  of  Admiralty,  and 
who  discharged  similar  functions  to  those 
of  the  receiyers  in  Chancery.  And  any 
Division  of  the  High  Court  of  Justice  may 
in  a  proper  case  appoint  a  receiver,  and 
the  Frobate  Division  very  frequently  ap- 
points one,  pending  any  litigation  that 
afiects  property  either  real  or  personaL 
See  title  Beokivkb  in  av  AcrnoH. 

BJHUUVEE  IK  AH  AOTIOH.    For  the 

interim  preservation  of  property,  and  some- 
times (e.^.,  in  administration  actions  in  the 
Chancery  Division)  for  securing  its  equal 
distribution  among  the  parties  (0.9.,  credi- 
tora)  entitled  to  the  benefit  of  the  action,  a 
reeeiver  is  appointed  in  an  aetiou,  usually 
upon  motion,  with  a  reference  tochambere. 
Persons  not  parties  to  the  action  (either 
personally  or  by  representation)  are  not 
entitled  to  any  protection  by  or  through  a 
receiyer  (BroekUbavk  v.  Eatt  London  Ry. 
Co,  W.  N.  1879,  p.  146).  The  possession 
of  the  receiver  is  neutral  as  between  or 
among  the  parties  to  the  action  (Ken  on 
Receiven). 

BXCXiyXB  OF  DXTCET:  See  title  Bb- 

CKIVKB. 


BBGXIVEB  07  FIHB 

CKVES. 


See  title  Ri- 


BBCmVEE   07  8I0LXV  GOOfiS:  See 

title  RBOSiyinG  Stolen  Goods. 

BBOSIVBB  07  WRECK:  See  title  Rs- 

GEIVIB. 

KXGKIVXS8  AKD  TRDBBS  07  PBTI- 
TI0K8.    The  mode  of  receiving  and  try-  | 


BB0XIVBB8  AKD  TBISB8  07  7XTI- 

TIOKB— conitnii«<i. 

in^  petitions  to  Parliament  was  formerly 
judidd  rather  than  legislative;  and  the 
triere  were  committees  of  prelates,  peers, 
and  judges ;  and  latterly,  of  the  membera 
generally. 

BBCJUVIKG  8T0IEK  GOODS.  Receiv- 
ing any  chattel,  money,  yaluable  securitVy 
or  other  property  whatsoever,  feloniouiuy 
obtained^  knowing  the  same  to  have  been 
so  feloniously  obtained,  is  a  felony,  for 
'  which  the  receiver  may  be  indicted  and 
convicted  either  as  an  accessory  after  the 
fact  to  the  principal  felony,  or  as  for  a  sub- 
stantive feiony,  and  in  the  lattor  case, 
whether  or  not  the  principal  felon  shall 
have  been  previously  convicted.  The 
oifence  is  punishable  with  penal  servitude 
for  any  period  between  five  and  fourteen 
years,  or  with  imprisonment  for  two  veara 
or  under,  with  or  without  hard  labour!  and 
with  or  without  solitary  confinement,  and 
(if  a  male  under  the  age  of  sixteen  yeare) 
with  or  without  whipping  (24  k  25  Vict 
0.  96,  s.  91). 

See  title  LABOsmr. 

BECEKT  P088E88I0K :  See  tiUe  Ay- 
onorr  Posssssioh  ;  Possnsioir  of  Stolxn 
Gkx>DS. 

BS0ITAL8.  The  formal  statements  of 
mattera  of  foct  in  any  deed  or  writing  in 
order  to  explain  the  grounds  or  reasons 
upon  or  for  which  the  deed  itself  is  exe- 
cuted. The  recitals  are  situated  in  the 
premises  of  a  deed ;  that  is,  in  the  part  of 
a  deed  that  is  intermediate  between  the 
date  and  the  habendum ;  and  they  usually 
commence  with  the  formal  word  *'  whereas^' 
(4  Cruise).  They  are  a  history  of  the  pre- 
vious facts  and  cireamstances  affecting  the 
property.      They  sometimes    modify  the 

generality  of  the  operative  words  in  the 
eed,  and  this  is  more  especially  so  in  a 
deed  of  release  to  executora  or  trustees 
when  executed  by  the  residuary  legatees. 
Under  the  Vendors  and  Purohaaen  Act, 
1874  (37  &  38  Vict.  c.  78),  recitals  in  deeds 
twenty  yean  old  are  mBAe  primd  faaie  evi- 
dence of  the  truth  of  the  fiicts  therein 
contained.  Recitals  have  under  excep- 
tional circumstances  been  held  to  even 
imply  a  covenant  (Piatt  on  Covenants,  pp. 
33, 34) ;  and  of  course  recitals  of  particular 
facts  that  are  pertinent  to  the  operation  of 
the  deed  have  the  effect  of  an  estoppel 
{Carpenter  v.  BuUer,  8  M.  ft  W.  209), 

SECITB  TO.  To  state  or  set  forth  in 
any  deed  or  other  writing  such  matters  of 
fact  as  may  be  necessary  to  explain  the 
nature  of  the  transaction,  or  the  reasons 
upon  which  it  is  founded.  As  used  in  the 
practice  of  conveyancing  it  is  analogous  to 
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the  word  *'  induce  "  as  need  in  the  practice 
of  pleading:. 

See  title  Recitals. 

BEC0GVIT0B8.  A  word  which  was  fre- 
quently vLBcd  to  signify  a  jury  impanelled 
upon  an  assize ;  so  called  because  tbey  ac- 
knowledge, i.e.,  notify,  oognisa,  or  find,  e.g.^ 
a  disseiain,  by  their  verdict  (Cowel ;  Bract, 
lib.  5,  tract  2,  c.  9). 

See  title  Jubt,  Trial  bt,  Histobt  of. 

SECOOKIZAHCS.  A  recognizance  is  an 
acknowledgment  upon  record  of  a  former 
debt ;  and  he  who  so  acknowledges  such 
debt  to  be  due  is  termed  the  recognizor,  or 
cogniznr ;  and  he  to  whom,  or  for  whose 
benefit  he  makes  such  acknowledgment  is 
termed  the  recognizee,  or  cognizee.  A  re- 
cognizance differs  from  a  bond  the  differ- 
ence being  that  a  bond  is  the  creation  of  a 
new  debt,  whereas  a  recognizance  is  merely 
an  acknowledgment  upon  record  of  a  debt 
which  was  previously  due.  A  recogni- 
zance is  certified  to  and  witnessed  by  an 
ofBcer  of  the  court,  and  not  by  the  seal  of 
the  party,  as  in  the  case  of  deeds  (4  Gmise, 
103).  Recognizances  are  frequently  taken 
from  persons,  either  to  answer  their  prose- 
cution of  a  suit  or  their  presence  in  court 
upon  a  certain  day,  or  to  secure  their  care- 
ful administration  of  property  entrusted  to 
them  in  some  official  capacity,  e.y.,  in  the 
case  of  administrators  in  tne  Court  of 
Probate  and  of  receivers  in  the  Court  of 
Chancery. 

See   titles   Bail;    RKCEiyBB   in   ah 
Action. 


BECOOKIZEB 

Bscoomzss 


'^e  title  Reooonizance. 


BlOOHBTBUCnOV      OF     COMPAHT. 

There  are  two  modes  of  reconstructing  a 
company,  formed  or  registered  under  the 
Companies  Act,  1862 :— <1.)  Bv  special 
Act  of  Parliament,  and  (2.)  Under  s.  161 
of  the  Companies  Act,  1862.  The  com- 
panies which  seek  for  reconstruction  by 
special  Acts  of  Parliament  are  for  the 
meet  part  gas  and  water  companies,  or 
companies  engaged  in  works  of  the  like 
semi-public  character ;  and  as  the  result  of 
such  a  re-construction,  Parliament  obtains 
control  over  the  capital  of  the  company 
whicli  thenceforth  can  only  borrow  or  issue 
new  sliares  within  the  limits  prescribed  by 
the  special  Act.  A  reconstruction  under 
B.  161  may  be  resorted  to  with  advantage 
in  a  variety  of  cases,  e.^.,  when  a  company 
desires  to  do  something  ultra  vires,  e.g,^  to 
issue  preference  shares  having  a  priority 
over  preference  shares  already  issued,  not- 
withstanding the  holders  of  such  last- 
mentioned  shares,  or  some  of  them,  refuse 


sacovBTEvonov  of  ookpaft— 

eoiUinued. 

to  consent;  or  where  the  capital  of  the 
company  is  divided  into  several  claaaes  of 
shares  (e.g.,  preference,  deferred,  and  foun- 
ders' shares),  and  it  is  deemed  expedient 
to  convert  all  the  shares  into  shsves  (or 
stock)  of  a  uniform  description,  but  a 
minority  dissent.  In  order  to  canr  out  a 
reconstruction  under  s.  161,  the  old  com- 
pany must  pass  a  special  resolution  or 
special  resolutions :  (1.)  To  wind  up  volun- 
tarily ;  (2.)  To  appoint  liquidators ;  (3.) 
To  approve  a  scheme  of  reconstruction 
subject  to  specified  conditions;  and  (4.) 
To  authorize  the  liquidators  to  carry  it 
into  effect  pursuant  to  s.  161  of  the  Act ; 
and  in  due  course  the  liquidators  of  the 
old  company  and  the  diiect<x8  of  the  new 
company  execute  an  agreement  providing 
for  the  sale  of  all  the  property  of  the  old 
company  to  the  new  company  in  considera- 
tion of  the  new  company  undertaking  tiie 
debts  and  liabUities  of  the  old  company, 
paving  the  costs  of  winding  it  up,  pro- 
viding the  funds  necessary  to  purchase  the 
interests  of  any  dissenting  members  of  the 
old  company,  and  allotting  to  every  as- 
senting member  of  the  old  company  one 
share  in  the  new  company  in  respect  of 
each  share  held  by  him  in  the  old  com- 
pany ;  and  the  property  of  the  old  company 
will  be  made  over  to  the  new  company, 
which  will  allot  its  shares  as  provided  by 
the  agreement ;  and  the  debts  and  liabili- 
ties of  the  old  company  (if  it  has  any)  will 
be  got  rid  of  as  soon  as  possible,  either  by 
payment,  or  by  the  creditors  agreeing  to 
accept  the  liability  of  the  new  instead  of 
the  UabOity  of  the  old  company  (Buckley's 
Companies  Acts;  Palmer's  Company  Pre- 
cedents, 475). 

BB-00WEB8I0H  nr  IQOITT.  Is  that 
notional  or  imaginary  process  by  which  a 
prior  notional  conversion  is  annulled  and 
taken  away,  and  the  notionally  converted 
property  restored  in  contemplation  of  a 
Court  of  Equity  to  its  original  actual  un- 
converted quality.  Reconversion  may  take 
place  in  either  of  two  wa^s — ^viz.,  either 
(I.)  B^  the  act  of  the  parties,  or  (H)  ^y 
operation  of  law ;  and  when  it  takes  place 
by  the  act  of  the  parties,  then  it  is  bv  their 
election  so  to  take  it,  and  such  election 
may  be  shewn  eitiier  fa.)  By  express  diieo- 
tion,  or  {h.)  By  implied  direction  fxcm 
conduct  On  the  other  hand,  when  re- 
conversion takes  place  by  operation  of  law, 
there  must  be  a  concurrence  of  two  requi- 
sites,—(1.)  property  must  be  in  person 
entitled  whether  it  be  real  or  personal, 
and  (2.)  no  declaration  ooncemtng  its 
qualitv  must  have  been  made  by  mm  in 
his  lifetime  or  by  will  {Chfrhetter  v.  Bide- 
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u-oovvsBsioir  nr  iainTT--«m<<2. 

entaffy  2  Yern,  295;  PuUeney  ▼.  Darling- 
ton,  1  Bro.  C.  G.  223). 

BX-COHVSTAKCZ.  Upon  payment  off 
of  money  owing  on  mortgage  of  landa,  the 
mortgagee  reoonveys  same  to  the  mort- 
gagor or  to  such  person  and  for  snch  nses  as 
the  mortgagor  may  direct.  The  stamp  on 
this  deed  is  Gd,  per  £100  of  the  money  at 
any  time  secored  (Stamp  Act,  1870). 

BECO&D.  An  anthentio  testimony  in 
writing  contained  on  rolls  of  parchment, 
and  preserved  in  Gonrts  of  record.  The 
record  of  nin  pritu  was  an  official  tran- 
script or  copy  of  the  proceedings  in  an 
action  entered  on  parchment  and  sealed 
and  passed,  as  it  was  termed,  at  the  proper 
office ;  it  served  as  a  warrant  to  the  jndge 
to  try  the  cause,  and  was  the  only  docu- 
ment at  which  he  could  judicially  look  for 
information  as  to  the  nature  of  the  proceed- 
ings, and  the  issues  joined  between  the 
parties. 

See  titles  Entry  ok  thb  Boll  ;  Issue 
Roll. 

EEGOBD,  COiratTS  07.  Courts  whose 
acts  and  judicial  proceedings  were  inrolled 
on  parchment,  and  thereupon  became  the 
records  of  such  Courts,  and  so  were  pre- 
served as  a  perpetual  memorial  and  testi- 
mony of  the  proceedings  therein.  All 
Courts  of  record  were  the  King's  Courts  in 
right  of  his  crown  and  dignify ;  but  some 
of  the  King's  Courts  were  not  Courts  of 
record  strictly  so  called,  as  .the  Coarts  of 
Equity  and  the  Admiralty  Courts,  which 
were  at  best  only  qwm  of  record,  or  of 
record  to  themselves.  The  distinction  be- 
tween Courts  of  record  and  Courts  not  of 
record  was  introduced  soon  after  the  Con- 
quest ;  for  by  an  edict  of  the  Conqueror's 
it  was  ordained  that  all  proceedings  in  the 
King's  Courts  should  be  carried  on  in  the 
Norman  instead  of  in  the  English  language, 
in  consequence  of  which  the  influence  of 
the  County  Courts,  Courts  Baron,  and 
other  inferior  jurisdictions,  was  much  nar- 
rowed, for  as  the  judges  and  suitors  of 
such  latter  Courts  were  ignorant  of  that 
language,  they  were  prevented  from  re- 
cording their  acts  (Com.  Dig.  tit.  **  Chan- 
cery"). One  of  the  privileges  which 
attached  to  a  Court  of  record  was  the  high 
authority  which  its  records  were  allowed 
to  possess,  their  truth  not  being  permitted 
to  be  called  in  question,  for  nothing  could 
be  averred  against  a  record,  and  no  plea,  or 
even  proof,  was  admitted  to  the  contrary. 
Also  a  plea  of  matter  of  record  needed  not 
to  be  put  in  on  oath,  but  was  sufficient 
without  oath ;  and  a  decree  oven  of  the 
Court  of  Chancery,  when  it  had  been 
signed  and  inrolled  (but  not  sooner),  stood 


BBOOSD,  C0UST8  OY—etmiinued. 

on  the  same  footing,  at  least  for  all  pur- 
poses of  litigation  in  that  Court  itself 
(1  Dan.  Ch.  Pr.  595).  At  the  present  day, 
all  distinctions  between  the  Court  of  Chan- 
cery and  the  Queen's  Courts  at  West- 
minster have  been  abolished,  and  the 
Supreme  Court  in  which  they  have  been 
merged  is  a  Court  of  record  as  well  in  its 
High  Court  (Judicature  Act,  1873,  s.  16) 
as  m  its  Court  of  Appeal  (Judicature  Act, 
1873,  B.  18) ;  and  the  decree  or  judgment 
or  order  need  not  now  be  enrolled  but  is 
entered  merely.  The  County  Courts  are 
also  Courts  of  record  (9  &  10  Vict.  o.  95, 
a  3). 

BECOBD,  PB007  OF.  Upon  issue  joined 
of  nul  lid  record,  the  very  record  itself 
must  be  produced,  if  the  record  belongs  to 
the  Court  in  which  the  cause  is ;  and  if  it 
belongs  to  another  Court,  then  it  is  proved 
by  an  exemplification  thereof  under  the 
Great  Seal  (2  Ph.  Evid.  129;  Bull.  N.  P. 
226  b).  But  in  other  cases,  i.e.,  where  no 
such  issue  is  joined,  the  record  is  in  general 

S roved  by  an  office  copy  thereof  sometimes 
y  an  examined  copy  thereof,  sometimes  by 
an  exemplification  thereof  under  the  seal 
of  the  Court  in  which  it  is,  and  sometimes 
by  a  certified  copy  thereof. 


BECOBD,  TBIAL  BT.  A  species  of 
trial  adopted  for  the  purpose  of  ascertain- 
ing the  existence  or  non-existence  of  » 
record.  When  a  record  is  asserted  by  one 
party  to  exist,  and  the  opposite  party 
denies  its  existence  under  the  form  of 
traverse,  that  there  is  no  sndi  record  re- 
maining in  Court  as  alleged,  and  issue  is 
joined  thereon,  this  is  called  an  issue  of 
nul  tiel  record ;  and  in  such  case,  the  Court 
orders  a  trial  by  inspection  and  exami- 
nation of  the  record.  Upon  this,  the  party 
affirming  its  existence  is  bound  to  produce 
it  in  Court  on  a  dav  given  for  the  purpose ; 
and  if  he  fail  to  do  so,  judgment  is  given 
for  his  adversary.  This  mode  of  trial  is 
not  only  that  specially  appropriated  to  try 
an  issue  of  the  above  kind,  but  is,  in  fact, 
the  only  legitimate  mode  of  trying  such  an 
issue  (Co.  Litt.  117  b,  260  a). 
See  title  Nul  Tiel  Bboobd. 

BECOBBS,    KBBPEB    OF:     See   title 
Mastsr  of  the  Bolls. 

BSCOBDS  AHD  WBIT8  OLBBKS.    Aro 

the  officers  (formerly  of  the  Court  of 
Chancerv,  and  now  of  the  Chancery  Divi- 
sion of  the  High  Court)  who  issue  writs  of 
sunmions  for  commencing  actions  in  Chan- 
cery, and  with  whom  appearances  to  such 
actions  are  entered  by  the  defendants 
thereto,  and  with  whom  the  pleadings  and 
other  documents  are  filed,  and  with  whom 
orders  and  decrees  are  entered  as  of  record, 
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BIOOBM  An  WBm 
Unwed. 

ftnd  from  wbom  exeootlon  imom.    The 
oflke  of  tbeae  clerln  haa  reoently  been, 
tnmafened  to  ftbe  oentiml  offioe  of  the 
Bnpreoie  Court  of  Jodkmtim. 

Bee  title  Cotbal  Owwvcm  (Bcpibmb 
CoubtX 

BIOQBDABI YACIAS  IMmOAK.  An 
original  writ  oooe  directed  to  the  aheriff  to 
lemore  a  cftoae  pending  in  an  inferior 
Court  into  one  of  the  superior  Courts ;  as 
from  ft  Conntj  Court  or  Court  Bftron  to  the 
Comrt  of  Qoeen'a  Bench  or  Common  Fleas. 
It  seems  to  haTC  been  called  a  reeordari 
from  the  cifcomstance  of  its  commanding 
the  aheriff  to  whom  it  was  directed  to  make 
a  record  of  the  proceedings  in  the  Court 
below,  and  then  to  send  sodi  record  np  to 
the  superior  Court  (Beg.  Qrig. ;  Cowel). 
^000  title  BmoTAL  or  AonoMS. 

BXOOBOXB.  A  barrister  or  other  per- 
son learned  in  the  law,  whom  the  mayor 
or  other  magistrate  of  any  city  or  corporate 
town  (having  a  juriadietion,  or  a  Court  of 
record  within  its  precincts)  doth  associate 
to  him  for  hia  better  direction  in  the  Judi- 
cial proceedings  of  such  Couzi  (Cowel). 
Thus  tiie  Beoorder  of  the  City  of  London 
is  pmotically  the  judge  in  the  Lord  Mayor's 
Court  of  the  City,  although  in  theory  the 
Lord  Iftityor  ana  Aldermen  are  the  judges 
therein ;  and  there  are  alao  recorden  (ap- 
pointed by  the  Lord  CJhancellor)  in  all 
municipal  boroagha  which  haye  a  aeparate 
Court  of  (Quarter  Sesaiona  of  the  Peace. 
See  titlea  CIobfobatiok,  Municipal; 
LoBD  Matob's  Coubt. 

BlOOUPMnr :  See  titlea  Cohtbibu- 
tion;  Subbttship. 

BSOOTSBT,  OOMXOH.  A  common  re- 
covery waa  one  of  the  andent  modes  of 
transferring  property  from  one  party  to 
another,  and  is  said  to  have  been  intro- 
duced by  the  ecclesiastics.  In  order  to 
avoid  the  Statutes  of  Mortmain,  the  reli- 
gious houses  used  to  set  up  (it  is  alleged) 
a  fictitious  title  to  the  lands  intended  to 
be  given  or  sold,  and  brought  an  action 
against  the  tenant  to  recover  them;  the 
tenant,  by  coUuaion,  made  no  defence ;  and 
thereupon  judgment  waa  given  for  the 
religloua  house  to  recover  the  lands  upon 
their  aupposed  prior  title. 

The  notoriety  and  evidence  which  at- 
tended these  feigned  recoveries  was  such, 
that  they  were  soon  adopted  by  lay  persons 
in  general  as  a  usual  or  common  mode  of 
transferring  lands,  and  ever  afterwarda  they 
continued  m  use  for  that  purpose*  until 
they  were  abolished  by  the  Act  8  ft  4 
Will.  4,  c.  74,  by  which  Act  a  diaentailing 
deed  was  substituted  for  them,  their  prin- 


cipal and  almost  esdusiye  uae  prior  to  that 
statute  baring  come  to  be  the  faaning  of 
estate  tails,  one  instance  thereof  being 
TaUarum'$  Caee  (12  £dw.  4>  The  first 
thing  neceaaaiy  to  he  done  in  suffering  a 
common  recovery  in  order  to  bar  an  estate 
tail,  waa  tliat  the  person  who  was  to  be  the 
demandant,  and  to  whom  the  landa  were 
to  be  adjudged,  should  sue  out  a  writ  of 
prmeipe  agamst  the  tenant  of  the  freehold ; 
wheooe  such  tenant  waa  usually  called  the 
tenant  to  the  jr«efjM.  In  obedience  to 
thia  writ,  the  tenant  appeared  in  Court, 
either  in  penon  or  by  hia  attorney;  but, 
inatead  of  defending  the  title  himself,  be 
called  upon  aome  oUier  person  (who,  upon 
the  original  purchase,  waa  aupposed  to  have 
warranted  hia  titleX  and  prayed  that  that 
other  peraon  might  be  called  in  dther  to 
defend  the  title  which  he  had  warranted, 
or  else  to  give  the  tenant  lands  of  equal 
value  to  thoae  which  he  should  loae  by  the 
defect  of  warranty;  and  thia  waa  called 
the  vouching  to  warranty.  The  person 
who  was  thus  vouched  to  warrant  (and 
who  waa  usually  called  the  vomekee)  ap- 
peared in  Couii,  was  sued  and  entered 
into  the  warranty,  bj  which  means  he  took 
upon  himself  the  defence  of  the  title  to  the 
limd.  The  demandant  then  derired  leave 
of  the  Court  to  imparl,  or  confer  with  the 
vouchee  in  private,  which  waa  granted  aa  a 
matter  of  course.  Boon  after  tiie  demand- 
ant returned  into  Court,  but  the  vouchee 
diaappeared  or  made  default;  in  eoDa»> 
quence  of  which  de&ult  it  was  presmned 
by  the  Court  that  the  vouchee  had  no  title 
to  the  lands  demanded  in  the  writ,  and 
therefore  could  not  defend  them,  where- 
upon judgment  was  given  for  the  demand- 
ant (who  was  then  oalled  the  recoveror)  to 
recover  the  lands  in  question  against  the 
tenant,  and  for  the  tenant  to  recover  against 
the  vouchee  lands  of  equal  value,  in  re- 
compense for  those  warranted,  ttod  now 
lost  (5  Cruise,  283,  284,  285,  286).  By 
means  of  this  common  recovery,  the  de- 
mandant became  seised  in  fee  simple  of 
the  lands  which  were  formerly  in  tail; 
and  immediately  by  force  of  the  statute  of 
uses,  the  demandaot  became  like  a  mere 
conauct  pipe  or  grantee  to  uses,  for  either 
previously  to  suffering  the  common  re- 
covery he  had  execute  to  the  tenant  in 
tail  a  deed  leading  the  uses,  or  immediately 
after  suffering  such  conmion  recovery  he 
executed  a  deed  declaring  the  uses  thereof^ 
and  which  usee  were  in  fevour  of  the 
tenant  in  tail,  ao  that  the  tenant  in  tail 
became,  as  a  consequence  of  the  common 
recovery  pUu  the  deed  leading  or  declaring 
the  uaes,  seised  in  fee  simple  of  the  luida, 
freed  and  discharged  of  the  former  estate 
tail  therein;  and  all  remaindera  and  re- 
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vwiioni  and  ezeeutonr  interests  Bulxequent 
to  the  tail  were  also  destroyed. 

See  titles  OomrETANOKS,  sub-title  Deede 
Leading  or  Declaring  Usee;  Dis- 
BifTAiLiira  Assurance. 

BZCOVEBT  07  OEATIXL :  See  title  De- 
LivBBT,  Writ  of. 

BXOOYSBT  OV  BMAIX  TSHSMZHTS. 
Under  the  stat  1  ft  2  Vict.  c.  74,  upon 
oomplianoe  with  the  provisions  of  that 
statute,  the  landlord  may  obtain  from  the 
justices  in  petty  sessions  a  warrant  to  a 
constable  or  police  officer  to  put  him  into 
possession,  using  violence  if  need  be ;  and 
similarly,  under  11  Geo.  2,  c.  19,  s.  16,  for 
deserted  premises. 

BECTI7I0ATIOV  TS  XQUTTT.  Docu- 
ments which  eitlier  through  fraud  or  acci- 
dent or  mistake  do  not  express  tlie  true 
intentions  of  the  parties  may  be  rectified 
by  action  in  the  Chancery  Division  (Fane 
Y.  Fane,  L.  R.  20  Eq.  698.  Sneira  Prin- 
ciples of  Equity,  5th  ed.  420-481). 

BBOnnOATIOH   OV    BSGI8TXB.     If 

the  name  of  any  person  is  '*  without  suffi- 
cient cause"  entered  in  or  omitted  from 
the  register  of  members  of  a  joint  stock 
company,  or  if  default  is  mode  or  un- 
necessary delay  takes  place  in  the  removal 
of  any  name  from  such  rcgioter,  the  person 
aggrieved  may,  upon  motion  in  the  Chan- 
cery Division,  obtain  a  rectiflcation  of  the 
register  (Companies  Act,  1862,  s.  35).  In 
the  case  of  a  company  which  is  being 
wound  up,  the  liquidator  may  aldo  obtain 
an  order  for  the  rectification  of  the  register 
of  members. 

See  title  Coittributories. 

BXOTO  DE  ASVOGATIOirS  BOGLESLB. 

A  writ  of  right,  which  lay  when  a  man 
had  a  right  of  advowson,  and  the  parson 
of  the  church  dying,  a  stranger  presented 
his  clerk  t«>  the  church,  and  the  real  patron 
did  not  bring  his  action  uf  quare  impedit 
or  of  darrein  presentment  within  six  months, 
but  permitted  the  stranger  to  usurp  on 
him,  and  so  was  left  to  his  writ  of  right 
only,  to  recover  his  right.  This  writ  lay 
only  where  the  patron  wajs  entitled  to  the 
fee  in  the  aovowson  (Reg.  Orig.  29; 
Cowel). 

SSOTO  DS  DOTE.  A  writ  of  right  of 
dower,  which  lay  for  a  woman  who  had  re- 
ceived part  of  her  dower,  and  proposed 
demanding  the  remainder,  against  the  heir 
of  her  husband,  or  his  guardian  if  he  were 
a  ward  (Old  Nat.  Brev.  5 ;  Cowel).  Under 
the  C.  L.  P.  Act,  1860,  s.  26,  no  writ  of 
right  of  dower  was  to  be  brought  after 
the  commencement  of  that  Aot  in  any 
Court  whatsoever ;  but  instead  thereof,  an 


BEOIO  BE  DOTE-0Oit<lRii0ci. 

action  might  be  commenced  by  the  ordinary 
writ  of  summons,  with  an  indorsement 
thereon  to  the  effect  that  the  plaintiff  in- 
tended to  deoUure  in  dower;  and  all  sub- 
sequent proceedinffs  therein  were  as  nearly 
as  might  be,  to  oe  taken  in  accordance 
with  the  C.  L.  P.  Acts,  1852  and  1854 ; 
and  that  is  now  substantially  the  |^roceed« 
iog  in  such  a  case,  with  this  exception  that 
the  plaintiff  need  not  now  make  any  in- 
dorsement upon  the  writ  of  her  intention  to 
declare  in  dower,  but  need  indorse  merely 
in  the  ordinary  way  that  she  claims  her 
dower. 

See  title  Imdorsemekt  of  Claim. 

BEOTO  DE  DOTE  UHDE  HIHIL  SABET. 

A  writ  of  right  of  dower,  which  lay  when 
a  man  who  had  divers  lands  and  tene- 
ments had  assigned  no  dower  to  his  wife, 
and  she  was  thereby  driven  to  sue  for  her 
dower  against  the  heir  or  his  guardian 
CReg,  Orig.  170;  Cowel).  Under  the 
C.  L.  P.  Act,  1860,  the  like  provisions 
were  made  regarding  this  action  as  are 
stated  in  the  title  kust  preceding  to  have 
been  made  by  the  same  Act  regarding  the 
writ  of  right  of  dower  ;  and  the  present 
procedure  is  also  the  same  as  there  stated. 

BECTO  DE  BATIOKABIU  PABTB.    A 

writ  that  lay  between  privies  in  blood,  as 
brothers  in  gavelkind,  or  sisters  co-heir- 
esses, or  other  copereeners,  for  land  in 
fee  simple.  As  for  instance,  if  a  man 
leased  his  land  for  life,  and  afterwards 
died,  leaving  issue  two  daughters,  and 
after  that  the  tenant  for  life  died  also,  and 
then  one  sister  entered  upon  the  whole 
of  the  land,  and  so  deforced  the  other,  then 
the  si^r  so  deforced  might  have  had  tliis 
writ  to  recover  part  (F.  N.  B.  9 ;  Cowel). 

BECTO  QTTAEDO  DOMHrTTB  BEMIBIT. 

A  writ  of  right,  which  lay  where  lands  or 
tenements  that  were  in  the  seigniory  of 
any  lord  were  in  demand  by  a  writ  of  right ; 
for  if  in  such  a  case  the  lord  held  no  Court, 
or  otherwise  at  the  prayer  of  the  demand- 
ant, sent  to  the  King's  Court  his  writ,  to 
put  the  cause  thither  for  that  time  (reserv- 
ing to  him  at  other  times  the  right  of  his 
seigniory),  then  this  writ  issued  out  for  the 
party  (Reg.  Orig.  4 ;  Cowel). 

BEOTO  SUB  DISCLAIMSB.  A  writ 
that  lay  for  a  lord  who  had  avowed  upon 
Ills  tenant  hi  the  Court  of  Common  Pleas, 
and  such  tenant  had  disclaimed  to  hold  of 
him ;  and  if  the  lord  averred  and  proved 
that  the  land  was  holden  of  him,  he  reco- 
vered the  land  for  ever  (Old  Nat  Brev. 
150;  Cowel). 

BBGTOB.  Rector  eoeUeim  paroehialii  is 
he  who  has  the  core  or  charge  of  a  parish 
church,  qui  tantum  ju$  in  tocteeid  paro- 

2  G 


450 


A  NEW  LAW  DICTIONABT, 


ehiall  hahet  quantum  prxlatus  in  ecclesid 
eoUegiatd.  At  the  present  day,  a  rector  is 
either  a  l<iy  rector  or  a  spiritual  rector,  the 
former  being  otherwise  called  an  impropri- 
ator, and  hayinfi:  a  vicnr  under  him  to  dis- 
charge the  eervices  and  sacraments  of  the 
church,  and  the  latter  being  himself  the 
officiating  incumbent. 

See  titles  Advowson  ;  Tithes  ;  Vicar. 

BECT0B7.  This  word  appears  to  be 
iitied  for  an  entire  parish  church,  with  all 
iU  rights,  glebes,  tithes,  and  other  profits 
(Spelm).  The  word  was  and  is,  however, 
often  used  to  signify  the  rector's  manse,  or 
parsonage  Iiouse  (Ken.  Par.  Antiq.  549). 
See  titles  Advowson  ;  Tithes  ;  Vicar- 
age. I 

BEGUSANTS.     This  word,  as  used  in  | 
the  statute's,  has  been  expounded  to  mean   i 
all  tho<e  who  separate  from  the  church  as  I 
established  by  the  laws  of  this  realm  {Les  ' 
Termes  de  la  Ley).    Numerous  laws  against  ' 
recusants  were  pasi^ed  in  the  persecuting  ' 
times  of  Charles  II.,  in  which  reign  these 
recusants    were    chiefly    non-confbrmists. 
The  term  does  not,  in  facl,  appear  to  l:ave 
ever  been  applied  to  Roman  Catholics  or 
Jews,  but  only  to  Protestant  Dissenters. 
See  title  i^ON-CoNFORMisTs. 

BEDDEKDO  SINGULA  SINGITLIS.    A 

rule  of  coubtruction,  whereby  alternative 
sentences  are  cunstiued  by  reading  the 
single  phrases  with  their  respective  cor- 
relatives. 

BBDBENDVM.  The  reddendum  is  a 
clause  in  a  deed  by  which  the  grantor 
reserves  something  to  himself  out  of  what 
he  has  granted  before.  It  is  situated  be- 
tween the  hal^endura  and  the  covenants  in 
deeds,  and  usunlly  begins  either  with  tbe 
word  *•  yielding  "  or  the  word  **  rendering ;" 
thus  in  a  lease,  that  clause  which  com- 
mences with  the  words  **  yielding  and  pay- 
ing" is  the  reddendum  (4  Cruise,  26). 

BEDDinOV.  Was  a  judicial  confession 
and  acknowledgment  that  the  land  or  thing 
in  demand  belonged  to  the  demandant,  and 
not  to  the  person  surrendering  it  (34  A  S5 
Hen.  8,  c.  24 ;  Cowel). 

See  title  In  ji:ke  Cessio. 

BSDDinrS  SIGCUB.  A  rent  for  tbe  re- 
covery of  which  no  power  of  distress  is 
given  by  the  rules  of  the  Common  Law 
(3  Cru.  Dig.  314).  It  is  also  sometimes 
called  a  rent-seek  (Litt.  seo.  217,  218 ;  Co. 
Litt.  143  a,  143  B,  153  a,  n.  (1).  But  a 
power  of  distress  for  this  rent  was  given 
by  Stat.  4  Geo.  2,  o.  28. 
See  title  Rent. 

BSDEEKABLE  BIGHTS.  Such  rights 
80  return  to  the  grantor  of  Unds,  Ac,  on 


BEBEEKABLB  lOffBTB—eoniiaued, 

repayment  of  the  sum  as  security  for  which 
they  v\ere  granted  (Jacob;  Tomlins). 

BE-DEXIflE:  See  titles  Demise;  At- 
tornment Clause  in  Mortgage. 

BEDEMPnOK,  EaTTITY  OF :  See  title 
Equity  of  Bedemftion. 

BE-I)I88EISIK,WBIT0F.  Fora6erx>nd 
disseisin  made  by  a  person  who  had  once 
before  been  arljudged  to  have  disseised  the 
same  man  of  his  lands  or  tenements,  there 
lay  a  special  writ,  termed  a  writ  of  re- 
disseisin  (Beg.  Grig.  204 ;  Cowel). 

BEDUGTIOH.  In  French  Law,  when  a 
parent  gived  away,  whether  by  pift  inter 
rivos  or  by  legacy,  more  tlian  his  portion 
disponible,  the  donee  or  legatee  is  required 
to  submit  to  have  his  gift  reduced  to  tho 
legal  proportion. 

See  title  Hotchpot  ;  Bafpobts. 

BEDUGTION  OF  CAPITAL.  The  C>>m- 
panie«  Act,  1867  (30  &  31  Vict  o.  131) 
empowers  any  joint  stock  company  limited 
by  shares  to  modify  by  special  resolutions 
and  with  the  sanction  of  the  Conrt  of 
Chancery  the  conditions  of  its  memorandum 
of  association  so  as  to  reduce  its  capital. 
And  this  power  is  extended  by  the  Com* 
panics  Act,  1877  (40  &  41  Vict,  c  26). 

BEDUGTIOK   INTO   P0SSES8I0K.     A 

trustee  is  1)0und  to  reduce  into  possession, 
t.e.,  to  realize  all  the  outstanding  personal 
property  of  the  deceased  testator,  unless 
the  latter  has  exprt  ssly  authorized  him  to 
continue  it  outstanding.  Again,  a  hus- 
band upon  reducing  into  possession  his 
wife's  choses  in  action  becomes  entitled  to 
them  for  his  own  benefit ;  but  what  would 
be  a  reduction  into  possession  (so  called) 
in  the  case  of  a  trustee  would  not  invari- 
ably be  BO  in  the  husband's  case,  for  in  tbe 
latter  case  the  actual  thing  must  be  got  in. 
not  the  purchase^money  for  it  {Horntby  v. 
Lee,  2  Mad.  16). 

BE-EHTBT.  The  entering  again  into 
or  resuming  possession  of  preutisee.  Thus 
in  leases  there  is  a  proviso  for  re-eutry  of 
the  lessor  on  the  tenant's  not  pa.?ing  the 
rent,  or  not  performing  the  covenants  con- 
tained in  the  lease  ;  and  by  virtue  of  such 
proviso  the  lessor  may  take  the  premiaea 
into  his  own  bands  again  if  the  rent  be  not 
paid,  or  the  covenants  be  not  observed  by 
the  lessee ;  and  this  taking  of  poneBBion 
again  is  termed  re-entry  (2  (3rui8c,  8; 
Cowel). 

See  title  Entry. 

BE-EZAMIKATIO V :  See  tiUe  Ex  ami- 
NATION  OF  Witnesses. 

BE-EXCHANOE.  Was  originally  the 
cross-bill  of  exchange  which  tlM  holder  of 
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an  original  bill  drew  upon  diahononr  of 
that  bill  for  such  a  sum  of  money  (and 
interest  and  expenses)  as  would  at  the  exist- 
ing rate  of  exchange  between  the  two 
countries  exactly  purchase  the  amount  of 
the  original  bill, — where  that  amount  was 
in  a  foreign  currency.  It  is  now  commonly 
used  to  denote  the  amount  itself  of  the 
cross-bill.  The  drawer  (but  not  the  ac- 
ceptor) is  liable  for  the  re-exchange. 


A  second  extent  made 
on  lands  and  tenements  on  complaint  being 
made  that  the  former  extent  was  only  par- 
tially performed  (Oowel). 

Bet  title  Extent,  Writ  of. 


By  consent  of  all  parties 
any  question  or  issue  of  fact  in  any  civil 
cause  or  matter  may  be  referred  to  a  referee 
for  him  to  try  same,  and  to  report  the 
result  of  his  trial  (Judicature  Act,  1873, 
ss.  57,  58);  and  by  compulsory  order  of 
the  Court  or  a  judge,  any  question  or  issue 
of  fact,  or  any  question  of  account,  in  any 
ciTil  cause  or  matter  requiring  either  a 
minute  examination  of  documents  or  of  ac- 
counts, or  a  scientific  or  local  investigntion, 
may  be  referred  to  a  referee  either  official 
or  special  for  him  to  try  same  and  to  report 
the  result  of  his  trial  (Judicature  Act, 
1873,  ss.  57,  58).  And  the  referee  may, 
before  the  conclusion  of  the  trial  before 
him,  or  by  his  report,  submit  any  question 
for  the  decision  of  the  Court,  or  state  any 
facts  specially,  with  power  to  the  Court  to 
draw  inferences  therefrom  (Order  xxxvi., 
84,  March  1879).  In  either  ease  the  report 
may  be  either  adopted  or  set  aside  by  the 
Court ;  but  if  not  set  aside,  it  is  equivalent 
to  the  verdict  of  a  jury  (Judicature  Act, 
1873,  s.  58);  and  apparently  judgment 
may  be  obtained  upon  it  by  subsequent 
motion  for  judgment,  the  judgment  or 
order  being  entered  in  such  form  as  the 
Court  directs  (Order  xxxvi.,  34,  Mnrch 
1879).  And  regarding  such  references 
(whether  voluntary  or  compulsory)  and 
such  report,  the  Court  or  judge  has  all  the 
powers  of  the  Common  Law  Procedure 
Act,  1854  (Judicature  Act,  1873,  s.  59) ; 
and,  in  addition,  the  Court  or  judge  either 
(1.)  may  require  the  referee  to  explain  or 
give  reasons  for  his  report,  and  may  remit 
to  him  or  to  some  other  referee  the  cause  or 
matter  or  any  part  thereof  for  re-trial  or 
further  consideration,  or  (2.)  may  itself  de- 
cide tiie  question  on  the  evidence  taken 
before  the  referee  with  or  without  addi- 
tional evidence  as  the  Court  may  direct 
(Order  xxxvi.  34,  March  1879;  Dunkirk 
CoaUry  Co.  v.  Lever,  »  Ch.  Div.  20).  Noia 
Bene. — No  compulsory  reference  of  the 
entire  action  can  be  made  under  the  Judi- 
cature Acts  {Lorffman  v.  Ea»t,  3  C.  P.  Div. 


142 :  Ponti/ex  v.  Severn,  8  Q.  B.  Div.  295  ; 
and  MeUin  v.  Monieo,  8  Exch.  Div.  144). 

BSFSRSKOS.  The  fact  of  something 
being  referred.  Thus  in  the  proceedings 
in  an  action,  matters  frequently  arise  which 
would  take  up  too  much  of  the  time  of  the 
CSourt  to  be  brought  before  it  for  its  deci- 
sion ;  and  such  matters  are  therefore  re- 
ferred to  the  masters  of  the  Common  Law 
Courts,  or  the  chief  clerks  in  Chancery,  or 
to  the  official  referees,  or  to  special  referees, 
to  be  inquired  into  by  them.  The  order 
of  the  Court  authorizing  such  a  reference 
is  termed  an  order  of  reference. 

See  titles  ABfiiTRATiON  and  Awabd  ; 
Befxbexs. 

BEFBSBIVO  A  0AV8B.  When  an  ac- 
tion involves  matters  of  account  or  other 
intricate  details  which  require  minute  ex- 
amination, and  for  that  reason  are  not  fit 
to  be  brought  before  a  jury,  it  is  not  unusual 
to  refer  all  matters  in  difference  between 
the  parties  to  the  decision  of  an  arbitrator, 
and  in  such  a  case  the  cause  is  said  to  be 
referred. 

See  titles  Refibsnoi  ;  RBnsaEES. 

SBVOBK  ACT,  1832.  Disfranchised 
boroughs  having  a  less  population  than 
2000,  and  reduced  boroughs  having  a  less 
population  than  4000  to  one  member,  and 
transferred  the  free  seats  to  the  larger 
towns  (theretofore  unrepresented),  namely^ 
Birmingham,  Manchester,  Leeds,  &o. ;  the 
Act  created  also  the  four  metropolitan 
boroughs  of  Marjlebone^  Finsbury,  the 
Tower  Hamlets,  and  Lambeth,  with  two 
members  each.  The  Act  also  increased 
the  number  of  the  county  members  from 
94  to  159.  Tho  Act  retained  the  40s.  free- 
hold qualification  for  counties,  and  added 
copyholders  of  102.  per  annum,  leaseholders 
(sixty  years)  of  102.  per  finuum,  or  (twenty 
years)  of  502.  per  annum ;  and  introduced 
the  102.  residoot  householder  qualification 
for  boroughs. 

SKFOBM  ACT.  1867:  See  title  Elec- 
toral Feanouisb. 

BXfOBXATIOir.  The  great  change 
effected  in  the  reign  of  Henry  VI 11.  (as  re- 
gards its  political  aspects)  and  in  the 
reigns  of  Edward  VL  and  Elizabeth  (as 
regards  its  religious  aspects)  is  so  called. 

BXFOBXATOBT.  Under  the  stat.  29 
ft  30  Vict.  c.  117,  s.  14,  where  a  juvenile, 
ff.s.,  person  to  appearance  under  sixteen 
years  of  age,  is  convicted,  wh<;ther  on  in- 
dictment or  in  a  summary  manner,  of  an 
offence  punishable  with  penal  servitude  or 
imprisonment,  and  is  sentenced  to  be  im- 

Iiriiioned  for  the  |>eriod   of  ten  days  or 
onger,  he  may  be  sent  to  a  reformatory 
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acbool  of  his  own  religions  persuasion  for 
between  two  and  fire  years. 


It  frequently  happens 

that  alter  the  briefs  in  an  action  have  oeen 
delivered  to  counsel,  the  action  from  a 
press  of  business  or  some  other  reason,  i4 
adjourned,  or  allowed  to  stand  over  from 
one  sitttnes  to  another,  wliich  imposes  upon 
oounsel  the  necessity  of  re-perusing  their 
briefs,  in  order  to  refresh  their  memory 
npon  the  various  points  of  the  ease;  in 
ounsideration  of  which,  it  is  uiiual  for  the 
attorney  to  mark  on  the  briefs  which  have 
so  been  delivered  a  small  additional  fee, 
thence  termed  a  refresher  fee  (fldrnson  v. 
Wann^,  11  Ch.Div.  206). 

See    title 


MXKOBT: 

Memoravda  in  Evidimob. 

BSFUBAL :  See  titles  OrrsB ;  OmoN 
TO  Purchase  ;  Prb-bmftion. 

BSOAL  TOESS  :  See  title  Fish  Botal. 

EMALIA.  The  royal  rights  of  a  king ; 
also  occasionally  the  outward  emblems  of 
Hovereignty.  Regaliafacere  is  to  do  homage 
or  fevlty  when  the  king  is  invested  with 
the  regalia  (Cowel). 

BIOABBAKT.  A  villein  regardant  was 
regardant  to  the  manor  in  respect  that  ho 
was  like  a  chiittel  annexed  thereto,  and 
because  he  was  charged  with  doing  all 
base  services  within  the  manor,  and  with 
seeing  that  it  was  ftreod  from  all  things 
that  might  annoy  it  (Ck).  Litt  120;  Cowel). 
See  title  Villains. 

BEOS  IHCOlTBirLTO.  A  writ  issued 
fi-om  the  king  to  the  judges,  commanding 
tiiem  not  to  proceed  in  a  cause  which 
might  prejudice  the  king  without  the  king 
being  advised  (18  Vin.  Abr.  275,  280). 

BBOZK0IX8.  During  tlie  absence  of 
tlie  Norman  and  early  rlantagenet  sove- 
reigns, the  chief  justiciar  used  to  exercise 
the  powers  of  a  regent;  and  latteriy, 
during  such  absences,  the  government  was 
committed  to  Lords  Justices  or  Cuttode$ 
Regni,  But  after  hereditary  succession  to 
the  Crown  recognised  the  law  of  Primo- 
geniture (Hen.  Ill),  the  infancy  of  the 
king,  or  other  physical  or  menttU  incapa- 
city, required  the  appointment  of  a  regent 
properly  so  called.  And  the  chief  instances 
of  such  regencies  are  the  following : — 

(1.)  Henry  III.— Pembroke's  regency ; 

(2.)  £dw.  III. — ^Par I iamentarv regency; 

(3.)  Bichard  II. — Council  of  ^Twelve ; 

(4.)  Hen.  VI. — Bedford  and  Gloucester's 
regencies ;  and  afterwards  York's 
regency; 

(5.)  Edw.  v.— Gloucester's  regency ; 


BXOiXMCSMB-^^ntinued. 
(6.)  Edw.  VI.— 43omenet*B  regennr. 
In  recent  reigns  various  Acts  professing 
to  regulftte  the  regency  have  been  passed, 
principally  the  following : — 
24  Geo.  U.  0.  24 : 

Geo.  III.— First  Begency  Act.  1765 : 
,.         Second      „        „     1810; 
1  WUI.IV.c2; 

Victoria— First  Begency  Act,  1887 ; 
„         Second    „  „    1840. 

See  title  SnccunoN  to  Crown,  Law 

OF. 

BiaiMB  DOTAL.  In  French  Law,  the 
dot,  being  the  property  which  the  wife 
brings  to  the  husband  as  her  contribution 
to  the  support  of  the  burdens  of  the  mar- 
riage, and  which  may  either  extend  as  well 
to  future  as  to  nresent  property,  or  be  ex- 
pressly confineu  to  the  present  property  of 
the  wife,  is  subject  to  certain  regulations 
which  are  summarized  in  the  phrase  rigime 
dotal.  The  husband  has  the  entire  ad- 
ministzation  during  the  marriage ;  but  as 
a  rnle  where  the  dot  consists  of  immove- 
ables, neither  the  husband  nor  the  wife,  nor 
both  of  them  together,  can  either  sell  or 
mortgage  it  The  dot  is  returnable  upon 
the  (ussolutioQ  of  the  marriage,  whether  by 
death  or  otherwise. 
See  title  Dos. 

BSGDa    EV    oomnrvAuri.    in 

French  Law  is  the  community  of  interesta 
between  husbnnd  and  wife  which  arises 
upon  their  marriage.  It  is  either  (1.)  legal 
or  (2.)  conventional,  the  former  existing  in 
the  absence  of  any  agreement  properly  so 
called  and  arising  from  a  mere  declaration 
of  community,  the  latter  arising  from  an 
agreement  properly  so  called.  Legal  com- 
munity extenos  to  all  the  moveable  and 
immoveable  property  of  both  parties  (and 
the  profits  thereof)  at  the  time  of  and 
during  the  marriage,  and  also  to  all  the 
debts  with  which  cither  spouse  is  burdened 
at  the  date  of  the  marriage,  or  which  the 
husband  or  the  wife  (with  his  consent)  con- 
tracts during  the  marriage.  Under  such 
a  community,  the  husband  has  the  sole 
management  and  disposal  of  the  property, 
but  he  cannot  give  it  away  for  nothing, 
unlees  it  should  be  for  the  advancement  of 
the  children  of  the  marriage.  This  com* 
munity  is  destroyed  by  a  judicial  separa* 
tiun  de  eorp$  et  de  (neiu,  and  the  wife 
recovers  the  free  administration  of  her 
goofls.  Conventional  community  may  be 
as  diverse  as  the  parties  choose  by  their 
conventions  to  mafce  it,  these  conventions 
most  commonly  regulating  the  amount  of 
property  which  shall  be  held  in  common, 
excluding  the  after-aconired  property  from 
the  community,  or  mnking  other  such  ro» 
strict! ve  regulations. 
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A  book  wherein  things  are 
regiatered  for  the  preeerratlon  of  the  same, 
e.g.,  a  parUh  register  of  baptisms,  mar- 
riages, and  burials ;  a  register  of  writs,  fto. 
(Co.  Litt.  159 ;  Cowel). 

SEOIBTBB,  SZTSACn  TROU,  FB007 

07.  This  proof  is  by  certified  copy,  the 
person  to  certify  being  (osually)  the  person 
haying  the  legal  custody  of  the  register 
(Lord  Brougham's  Evidence  Amendment 
Act,  1851,  14  A  15  Vict.  c.  99,  and  Docu- 
mentary Evidence  Act,  1815,  8  &  9  Vict, 
c.  113). 

See  titles  Documents,  Proof  of;  Be- 
OOBD,  Pboof  op. 

EBGIBTEAB.  An  officer  who  has  the 
custody  or  keeping  of  a  registry.  There 
are  seTeral  officers  of  this  kind.  The 
principal  are  the  registrars  of  the  0)urts 
of  Ohancery  and  Bankruptcy  and  the 
Registrars  of  Births,  Deatns,  and  Mar- 
riages. 

BSGISTaAEB  IN  BAHKBUPTCY.  Are 
officers  of  the  Court  of  Bankruptcy  in 
liODdon  appointed  under  the  Blst  section  of 
the  Bankruptcy  Act,  1869,  by  the  Chief 
Judge  in  Baukraptcy.  And  they  perform 
such  duties  as  are  from  time  to  time  as- 
signed to  them  by  the  chief  judge  with 
the  assent  of  the  Lord  Chancellor ;  and  the 
chief  judge  may  delegate  his  duties  (or 
any  of  them)  to  the  reghitrars,  in  which 
case .  the  registrars  sit  and  act  as  chief 
judge,  and  the  appeal  from  their  decisions 
when  so  sitting  and  acting  is  not  to  the 
chief  judge,  but  to  the  Court  of  Appeal. 

BS0ISTBAB8  OF  BIBTHS,  fte.  The 
registrars  of  births,  deaths,  and  marriages 
are  officers  appointed  under  the  6  &  7 
Will.  4,  c.  86.  7  Will.  4  &  1  Vict.  c.  22,  and 
3  &  4  Vict.  c.  92,  for  the  purpose  of  keep- 
ing in  their  resoectiTC  districts  an  exact 
register  of  every  birth,  death,  and  marriage 
which  may  take  place  therein.  The  regis- 
trars of  each  union  are  subjected  to  the 
supervision  of  the  '*  superintendent  regis- 
trar "  of  the  union ;  and  these  again  are 
subject  to  the  authority  of  a  superior  officer 
appointed  under  the  great  seal,  and  hold- 
ing office  during  the  pleasure  of  the  Crown, 
called  the  **  Registrar  General  of  Births, 
Deaths,  and  Marriages  in  England." 

8ee  title  Beqistbation  of  BlBTH^  &c. 

BSeiBTBABS   IV   OHAVCSBT.     Are 

officersof  the  Chancery  Division  of  the  High 
Court  of  Justice,  whose  duty  it  is  to  attend 
(in  regular  rotation)  the  Lord  Chancellor, 
the  Lords  Justices,  the  Master  of  the  Bolls, 
the  three  Viee-Chanoellors,  and  the  Addi- 
tional Chancery  Jud>(e  in  court,  and  also 
(whenever  so  required)  in  chambers.  Their 
principal  duties  are  defined  by  Consoli- 
dated Order  I.  rules  17  to  38,  and  consist 


BEGimiABB  IV  CHAVOKBT— eofiM. 

In  drawing  up  and  entering  (by  themselves 
or  their  clerks)  all  decrees  and  orders  made 
by  these  judges  in  court,  and  oof^onally 
the  orders  made  in  chambers^  The  regis- 
trar first  delivers  out  a  draft  of  the  decree 
or  order,  and  with  it  gives  tiie  party  having 
the  carriage  of  the  decree  or  order,  an 
appointment  for  settling  same,  and  the 
|)arty  receiving  sucli  appointment  gives 
notice  of  it  to  the  other  side,  and  ooth 
parties  attend  on  the  dny  appointed  to 
settle  the  decree  or  order. 

BSOI8TBAB8    OF  DISTRICT    RB6I8- 

TBT :  See  title  Distbiot  Regibtbabs. 

BEGI8TBATI0V.  Bills  of  sale,  judg- 
ments, and  various  other  legal  documents 
require  to  be  registered,  in  order  to  their 
complete  efficacy.  And  in  other  matters, 
registration  is  optional. 

BSGIffFRATIOir  OF  BIBTH8,  fte.  A 
civil  registration  was  first  established  in 
1836  of  births,  deaths,  and  marriages. 
Previously  to  that  year,  births,  baptism;!, 
&c.,  were  registered  in  the  parochial  regis- 
tries, or  merely  in  private  books,  s.^., 
Bibles,  &c. 

BE0I8TEATI0K  OF  TITLE :  See  title 
Begistbt  ok  Land. 

BE0I8TBT  OF  DKSBS.  By  certain 
Acts  of  Parliament  all  deedd,  writs,  and 
other  conveyances  (with  some  exceptions) 
which  affect  lands  in  the  counties  of 
Middlesex  and  York,  are  required  to  be 
registered ;  the  statute  fur  Middlesex  being 
7  Anne  c.  20,  and  the  statutes  for  York- 
shire being  2  ft  3  Anne,  c.  4  (West  Biding), 
6  Anne,  o.  62  (East  Biding),  and  8  Qeo,  3, 
c  6  (North  Biding).  The  object  of  this  is 
that  purchasers  and  mortgagees  of  lands  in 
these  counties  by  referring  to  this  register 
may  have  an  opportunity  of  ascertaining 
whether  the  lands  they  are  about  to  pur- 
chase are  in  any  way  incumbered  or  other- 
wise affected  by  any  prior  transactions; 
and  therefore  by  these  statutes,  deeds  and 
conveyances  are  void  against  subsequent 
purchasers  or  mortgagees,  unless  registered 
before  the  conveyances  under  which  such 
purchasers  or  mortgagees  claim,  unless,  in* 
deed,  the  subsequent  purchaser  or  mort« 
gagee  had  express  notice  of  the  prior  charge 
(Le  Neve  v.  Le  Neve,  2  Wh.  ft  Tud.  L.  C. 
28).  But  as  regards  wills,  it  is  provided 
by  the  Vendors  and  Purchasers  Act,  1874 
(37  ft  38  Vict  o.  78),  that  where  the  will 
of  a  testator  devising  land  in  Middlesex  or 
Yorkshire  has  not  been  registered  within 
the  period  (six  months)  allowed  by  law  in 
that  behalf,  an  assurance  of  such  land  to  a 

{mrchaser  or  mortgagee  by  the  devisee  or 
)y  some  one  deriving  title  under  him  shall, 
if  registered  before,  take  preoodouce  of  and 
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BE0I8TRT  OF  DEEDS— «mh*ntt«(i. 
prevail  over,  any  assurance  from  the  testa- 
tor*d  heir-at-law. 

See  title  RttGiffTBY  OF  Land. 

BEGI8TBT  OF  LAHD:  See  titlo  Land 
Transfer  Act,  1875. 

BE-OBAHT.  Prior  to  the  stit.  3  &  4 
Will.  4,  c.  74,  a  mode  of  barring  an  estate- 
tjiil  in  copyhold  lands  was  a  forfeiture  and 
rc-grant;  i.e.,  the  tenant  in  tail  (in  oollu- 
sion  with  the  lord  or  his  steward)  forfeited 
Itia  lands,  and  the  lord  granted  them  out 
anew  to  the  same  tenant  in  fee  simple, 
according  to  the  custom.  An  exception  of 
mines  and  minerals  with  the  right  of  work- 
ing out  of  the  conveyance  of  the  lands,  is 
sometimes  compared  to  a  ro-grant;  but 
that  is  only  a  mode  of  speaking,  because 
the  exception  is  in  reality  a  slice  of  the 
original  ownership. 

See  title  Exception. 

BEOBATINO.  Ift  one  sense,  this  word 
signified  the  scraping  or  dressing  of  cloth 
or  other  goods  for  the  purpose  of  selling 
them  again.  But  in  its  more  ordinary 
sense,  it  means  the  offence  of  buying  or 
getting  into  one's  hands  at  a  fair  or  market 
any  provisions,  com,  or  other  dead  victual 
with  the  intention  of  selling  the  same 
again  in  the  same  fair  or  market,  or  in 
some  other  within  four  miles  thereof,  at 
a  higher  price ;  and  he  who  does  so  com- 
mits a  criminal  offence,  and  is  termed  a 
regrator  (3  Inst.  195 ;  5  Ed.  6,  c.  14). 
Seh  title  Forestalling. 

BEGULATOBS    OF    C0BF0BATI0N8  : 
See  title  Elections,  Crown's  Influence  in. 

BE-EEABIKQ.  When  a  party  desired 
to  have  a  decree  of  the  Court  of  Chancery 
reversed  or  altered  he  petitioned  for  a  rc- 
heaiing;  that  is,  for  the  cause  to  be  heard 
again.  Such  re-hearing  was  usually  had 
before  the  same  judge  that  had  previously 
heard  the  case.  It  was  obtained  upon  a 
petition  to  the  Lord  Chancellor,  accom- 
panied with  the  certificate  of  two  counsel, 
one  of  whom,  at  least,  must  have  been 
engaged  on  the  ooca«ion  of  the  former 
hearing ;  and  the  usual  ground  of  it  was 
that  there  had  been  an  oversight  on  the 
part  of  the  judge,  resulting  in  a  mis- 
carriage of  justice.  The  certificate  was, 
however,  in  the  most  general  form,  merely 
stating  that  the  cause  was  a  proper  one  to 
be  re-heard.  In  case  the  re-hearing  was 
that  of  an  order  made  on  motion,  then  no 
certificate  of  counsel  was  required,  and 
neither  was  any  petition  of  appeal  neces- 
sary, but  counsel  merely  moved  the  Court 
of  Appeal  on  motion  with  notice.  All  re- 
hearings  have  been  abolished  nnder  the 
Judicature  Acts,  1873-1875  (Jn  re  St 
Nazaire  Land  Co.,  W.  N.  1879,  p.  124) ; 


BE-EEABIHG^-con<tmie(2. 
and  now  a  party  desirous  of  a  rehearing 
must  content  himself  with  an  appeal. 
See  titles  Appeal  ;  Bill  of  Retiew. 

BE-IK8TJBAHCE,  C0HTBAGT8  OF :  See 
title  Re- Assurance. 

BEJOIHDEB  :  See  title  Rebutter. 

BEJOnrarO  0BATI8.  Rejoining  volun- 
tarily, or  witliout  being  required  to  do  so 
by  a  rule  to  rejoin.  When  a  defendant 
was  under  terms  to  rejoin  gratis,  he  had  to 
deliver  a  rejoinder,  without  putting  the 
plaintiff  to  the  necessity  and  expense  of 
obtaining  a  rule  to  rejoin  {Atkins  v.  Ander- 
son, 10  M.  &  W.  12 ;  Lush's  Pr.  396). 
See  title  Pleading  Issvablt. 

BBLATIOK :  See  title  Relator. 

BELATIOH  BACK.  Where  a  legal  status 
(whether  of  ability  or  of  disability)  aooru- 
ing  at  any  specified  date  is  consiaered  aa 
dating  from  any  earlier  date,  it  is  said  to 
relate  back  to  such  earlier  date. 

See  titles  Adjudication  Order  ;  Pro- 
tboted  Transactions. 

BELATIVE  BIGHTS.  As  opposed  to 
those  rights  which  are  called  absolute,  are 
rights  correlating  (i.e.,  corresponding)  with 
duties  lying  on  assignable  individuals,  and 
not  (primarily  at  least)  on  the  world  at 
large.  Rights  of  property  are  usuallv  rela- 
tive ;  and  rights  to  one's  person  (wnether 
life,  or  limb,  or  reputation)  are  absolute. 

BELATOB.  An  informer.  In  the  caae 
of  an  information  being  filed  by  the 
Attorney-General  at  the  reiaiion  of  some 
informant,  such  informant  is  termed  ft 
relator,  and  the  information  is  said  to  be 
at  the  relation  of  such  person. 
See  title  Information. 

BELEA8E.  A  release  is  a  discharge 
or  conveyance  of  a  man's  right  in  lan(b 
or  tenements  to  another  who  already  has 
an  estate  in  possession;  as  if  A.  has  a 
lease  of  lands  for  a  term  of  years,  and 
B.  has  the  remainder  or  reversion  in  fee ; 
here  the  fee  simple  of  the  lands  may  be* 
come  vested  in  A.  by  B.  executing  a 
release  of  the  lands  to  A.  (4  Cruise,  84). 
Such  a  release  is  said  to  operate  by  way  of 
enlargement  of  the  estate  of  A. 

See  title  Conveyances,  sub-title  Be- 
lease, 

BELEASE  OF  OBLIGATIOirB.     Is  an 

aoquittancQ  or  discharge  of  obligations; 
and  is  commonly  under  eeal. 
See  title  AcQi  ittakob. 

BELEABE  TO  UBES.  The  conveyance 
by  a  deed  of  release  to  one  party  to  the  use 
of  another  is  so  termed.  Thus  when  a 
conveyance  of  lands  was  effected,  by  those 
instruments  of  assurance  termed  a  lease 
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and  reldRse,  from  A.  to  B.  and  bis  heirs,  to 
the  use  of  G.  and  his  heirn,  in  such  a  cuso 
C.  at  once  took  the  whole  fee  simple  in 
fiuoh  lands,  B.  by  the  operation  of  ihe 
Statute  of  Uses,  being  mode  a  mere  con- 
duit pipe  foT  conveying  the  estate  to  G. ; 
and  D,  was  called  the  releasee  to  nsf  s. 

TMtT.'RAayB  TO  U8X8 :  See  title  Release 
TO  Uses. 

BELEGATIO  YSL  DEPOBTATIO.  Were 
forms  of  punishment  known  to  the  Boman 
Ijiw,  and  were  (in  effect)  banishment  or 
tran:(portalion.  Deportutio  wos  the  severer 
of  the  two,  involving  loss  of  titizinship, 
and  consequently  r  f  the  patria  }H)te4fa8 
and  other  civil  rights,  whereas  relegatio 
involved  no  snoh  loss,  but  simply  restricted 
tlte  bunished  person  to  some  particular 
place. 

BSIIIT.  A  fine  or  aclinowledgment, 
which,  during  the  feudal  sybtem,  tlie  heir 
paid  to  the  lord  on  being  admitted  to  the 
feud  which  his  ancestor  possessed  ;  it 
generally  consisted  of  houses,  arms,  n.oney, 
find  the  like;  it  was  Oilled  a  relief,  either 
because  it  raised  up  and  re-estublishcd  the 
inheritance,  or  because  by  it  the  heir  took 
up  or  lifted  up  the  inheritance,  or  in  the 
words  of  the  feudal  writers,  **  incertam  et 
caducam  hereditatem  rdevahai*'  (Kuivrht, 
14).  It  seems  that  a  relief  is  still  ptivable, 
if  demanded  (VS'ms.  R.  P.  p.  120);  in 
amount  it  is  one  year's  quit  rent. 

BELIOIOH :  See  tiUe  Monk  ;  Nuv. 

BEUOIOUS  SECTS :  See  titles  Dissen- 
ters; Jews;  Non-Gomfobmibts ;  Ghcrch 
AND  State,  &o. 

BEK,  Iir :  ^0  title  In  Personam. 

BEMAIKBSB.  A  remainder  is  defined 
to  be  an  etsttite  limited  to  take  efftct 
and  be  enjoyed  after  another  estate  is 
determined.  As  if  a  man  who  is  seised 
of  lands  in  fee  simple  grants  them  to  A. 
fur  twenty  ycar«,  and  after  the  determina- 
tion of  that  term,  to  B.  and  his  heirs 
for  ever;  in  this  case  the  ebtate  of  A. 
(that  is,  the  interest  which  A.  has  in  the 
lands  for  the  twenty  years)  is  termed  an 
estate  for  years ;  and  the  estate  of  B.  (that 
is,  the  interest  which  B.  has  in  the  lands 
after  the  end  of  the  twenty  years)  is  termed 
a  remainder.  In  order  to  constitute  or  to 
create  a  remainder,  it  is  a  rule  tliat  there 
must  be  eome  particular  estate  (as  it  is 
termed)  to  support  it,  that  is,  at  the  time 
of  creating  a  remainder  there  must  be 
some  estate  (in  the  same  lands  to  which 
tlie  remainder  applies)  created  at  the  same 
time  to  precede  the  remainder,  which  pre- 
ceding estate  is  termed  the  particular 
estate.    Bemainders  are  said  to  be  either 
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vested  or  contingent.  Vested  remainders 
(or  remainders  executed)  are  those  on  tlie 
creation  of  which  a  present  interest  passes 
to  the  party,  though  to  be  enjoye^l  at  a 
future  time,  and  by  which  the  estate,  is 
invariably  fixed  to  remain  to  a  determinate 
person  after  the  perticular  estate  is  spent. 
As  if  an  estate  is  conveyed  to  A.  for 
twenty  years,  remainder  to  B.  in  fee ;  here 
B.'s  is  a  vested  remainder,  which  nothing 
can  defeat  or  set  aside ;  so  that  a  person 
entitled  to  a  vested  remainder  has  an  im- 
mediate fixed  right  of  future  enjoyment, 
that  is,  an  e;$tate  in  prasserUi^  though  it  is 
only  to  take  effect  in  possession  and  receipt 
of  the  profits  at  a  future  period.  Gun- 
tingent  (or  executory)  remainders  are  such 
as  are  limited  to  ts^e  effect  in  favour  of 
a  dubious  and  uncertain  person ;  as  if  an 
estate  is  conveyed  to  A.  for  life,  with  re- 
inainder  to  B.'s  eldest  son  (then  unborn) 
in  tail ;  this  is  a  contingent  remainder,  for 
it  is  quite  uncertain  whether  B.  will  have 
a  son  or  not ;  but  the  instant  that  a  son  is 
bom,  the  remainder  is  no  longer  ocmtin- 
gent,  but  vested  (2  Gruhie,  231).  These 
two  varieties  of  remainder  are  defined  in 
Williams's  Real  Propertv  as  follows : — 

(1.)  A  vested  remainder  is  one  which  is 
always  ready  from  its  creation  to  its  close 
to  cume  into  possession  the  moment  the 
prior  estate  determines ; 

(2.)  A  contingent  remainder  is  one  which 
is  not  always  ko  ready. 

See  title  Inookfobeal  Hereditaments. 

BCTfATTTDEB,  CBOSS.  Where  lands 
are  granted  to  two  or  more  people  us 
tenants  in  common  for  particular  estates, 
and  it  is  expressed  that  upon  the  deter- 
mination of  the  particular  estates  in  any  of 
the  shares  they  are  to  remain  over  to  the 
I  other  or  surviving  or  continuing  grantees, 
I  so  as  that  the  reversioner  or  remote  re- 
;  mainderman  is  not  to  be  let  in  until  all 
the  particular  estates  have  determined,  the 
grantees  (tenants  in  common)  are  said  to 
have  cross-remainders  limited  to  them. 
Such  remainders  may  be  created  either  in 
deeds  or  in  wills ;  but  in  deeds  the  words 
must  be  express,  whereas  in  wills  it  is  not 
unfrequent  to  find  cross-remainders  im- 
plied (HolmeB  V.  MeyneU,  T.  Haym.  452). 
Gross-remainders  may  be  implied  between 
more  than  two  tenants  in  common,  but  the 
implication  does  not  very  frequently  arise 
(Pery  v.  White^  Goup.  78i») ;  in  these  cases 
it  is  therefore  better  to  use  express  words 
to  create  them,  where  that  is  the  intention. 

BEICAIKBEB,    FOBMEDOK    IH:    See 

title  Formedon. 

BSMANET.  The  causes  which  are  de- 
ferred being  tried  from   one  sittings  to 
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BXXAVET — continued. 
another,  are   termed    rcmanetg  (1  Aroh. 
Prart.  375). 

BSMEDIEB  BT  ACT  OF  THE  PABTY. 

These  remedies  are,  e.g.,  Eelf-defence, 
entry,  abatement  of  nuisftnccs,  distress, 
seizure  of  heriots,  &c ;  and  in  a  less  appro- 
priate sense,  arbitration,  aooord  and  satis- 
faction, and  such  like. 

SEMXDIS8,  LEGAL  AKD  EQtriTABLE. 
The  effect  of  tho  new  procedure,  introduced 
by  the  Judicature  Acts,  187:<-75,  has  been 
generally  to  reduce  every  action,  no  matter 
upon  what  ground,  to  a  simple  action  on 
the  case;  commencing  with  a  writ,  and 
being  followed  up  by  a  statement  of  claim, 
and  in  which  statement  of  claim  the  plain- 
tiff  gives  a  simple  narrative  of  the  circum- 
stances, and  concludes  by  claiming  the 
redress  whidi  he  believes  himself  entitled 
to  or  such  other  relief  as  the  Court  may 
think  he  is  entitled  to,  upon  these  circum- 
stanoefl.  But  notwithstanding  that  such 
has  been  the  effect  of  these  acts,  it  is  never- 
theless desirable,  and  indeed  essential,  to 
possess  a  knowledge  of  the  old  distinctions 
net  ween  the  different  classes  and  objects  of 
actions;  for  in  many  casis  the  nature  of 
tiie  action  is  the  best  explanation  of  the 
nature  of  the  ri^ht,  and  of  the  elements 
which  constitute  its  invasion,  and  in  every 
rase  more  or  less  of  technicality  in  plead- 
ing still  survives.  Al^o,  where  formerly 
the  action  would  have  been  at  law  and  not 
in  equity,  or  vice  versa,  the  action  should 
still  be  brought  in  the  appropriate  division. 
Now  the  principal  legal  remedies  were, 
(1.)  Trespass;  (2.)  Trover;  (3.)  Case; 
(4.)  Ejectment ;  (5.)  Covenant  and  assump- 
sit; and  (6.)  Action  for  use  and  occupa- 
tion ;  and  the  principal  equitable  remedies 
were,  (1.)  Ii\junction  with  or  without 
dfluaiages;  (2.)  Action  for  account;  (3.) 
Specific  enforcement  of  covenant ;  (4.)  Spe- 
cifio  performaooe  of  contract  (whether  of 
sale  or  of  lease) ;  (5.)  Appointment  of  re- 
ceiver or  manager;  (6.)  Foreclosure;  and 
(7.)  Declaration  of  rights.  See  these  seve- 
ral titles. 

imMW^TiM  BT  OFSBATION  07  LAW. 
There  are  principally  two,  viz.,  (1.)  Be- 
tainer  by  an  executor  or  administrator  of 
his  own  debt  out  of  the  assets,  in  priority 
to  other  creditors  of  equal  degree;  and 
(2.)  Bemitter. 

See  titles  Bbtainbb;  Bbmittib. 

BEKSDIEB  STTEYIYE  BITT  HOT 
BIOHTB.  This  is  a  maxim  of  legal  pro- 
cedure, applicable  under  certain  circum- 
stances, out  its  applicability  has  been 
kniich  reduced,  semMs,  since  tlie  Judicature 
Acts  assimilated  the  law  and  equity  pro- 
cedures. However,  the  maxim  still  holds 
good  in  the  case,  e,g.t  of  the  decease  of  one 


8UJIVXVE 

BlQWr—eontinued, 


EOT     VW 


of  several  oo-partners  entitled  to  receive 
money,  or  of  one  of  several  co-debtors  liable 
to  pay  money ;  for  in  each  of  theae  oases 
the  survivor  or  sunrivors  alone  sue  or  (aa 
the  case  msy  be)  are  sued.  Nevertheless, 
the  money  recovered  in  the  ooe  case,  and 
the  liability  borne  in  the  other  case,  are 
afterwards  distributed  pro  raid  in  equity 
between  the  survivor  and  the  estate  of  the 
deceased. 

BEXEXBRAECEB,  CITT  OF  LOEDOK. 

An  officer  of  the  corporation,  whose  duties 
are  partly  ceremonial  {e.g.,  in  regard  to 
presentations,  &oO  And  partly  leg:al  and 
parliamentary  («.a.,  in  respect  of  his  in- 
spection of  bills  before  Parliament  likely 
to  affect  the  corporation  in  any  way,  and 
reporting  same  to  the  corporation).  He 
has  for  that  purpose  a  tight  of  constant 
access  to  the  House. 

•REMEinniAECEBS  OF  THE  EX- 
OHEQXTEB.  Were  three  officers,  or 
clerks,  of  the  Exchequer.  One  was  called 
the  king*i  remembrancer;  another  the  lord 
treasurer's  remembrancer;  and  the  third, 
tfie  remembrancer  of  the  first  frui't$.  (I.) 
The  king's  remembrancer  entered  in  his 
office  all  recognizances  taken  before  the 
barons  for  any  of  the  king's  debts,  or  for 
appearances,  or  for  obderving  of  orders; 
he  wrote  process  against  the  collectors  of 
customs,  subsidies,  and  fifteenths  for  tlie 
accounts,  &c  (2.)  The  lord  treasurer's 
remembrancer  made  process  against  all 
sheriffs,  eschealors,  receivers,  and  bailiffs, 
fur  their  account ;  also  of  fieri  facias  and 
extent  for  any  debts  due  to  the  king  either 
in  the  pipe  or  with  the  auditors,  Ac. 
(3.)  The  remembrancer  of  the  first  fraits 
took  all  compositions  and  bonds  for  the 
first  fruits  and  tenths,  and  made  process 
against  such  as  did  not  pay  the  same 
(Cowel).  The  duties  of  all  these  officers 
have  for  a  long  time  been  discharged  by 
the  king's  (now  Queen's)  remembrancer, 
and  the  office  rtogether  with  the  duties)  of 
the  latter  has  oeen  now  transferred  to  the 
Central  Office  of  the  Supreme  Court. 

See  title  Ckntbal  Orrvx  (Sufbeiu 
Coukt). 

EthfEK'fe :  See  title  Baohat. 

BEiaSE  DE  LA  BETTE.  In  French 
Law  is  the  release  of  a  debt. 

See  title  Belxase  or  Obuoatiovs. 

BEMITTEB.  In  real  property  law  is  a 
restitution  of  one  who  has  two  uUes  from 
the  latter  defective  title,  in  respect  of 
which  he  is  in  possession,  to  the  fumer 
complete  title  which  he  has  to  the  lands, 
but  in  respect  of  which  he  is  not  in  posses- 
sion.    It  was  necessary  in  order  to  the 
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prinoiple  of  remitter  taking  effect,  that  the 
latter  title  should  have  come  to  the  party 
by  act  of  law;  for  if  it  came  to  him  by 
hia  own  act,  he  was  taken  to  have  waived 
his  former  or  more  ancient  title  (Co.  Litt 
358).  At  the  present  day,  real  actions 
having  been  abolished,  and  the  fact  of 
possession  acquired  by  whatever  title  being 
actively  protected  by  the  Courts,  the  doc- 
trine oif  remitter  has  loat  its  importance, 
at  least  in  regard  to  the  ownership  of 
lands. 

BEMlTTlTUJt  This  word  was  ordin- 
arily used  in  two  senses;  first,  for  an 
entry  or  minute  which  a  plaintiff  some- 
times made  expressive  of  his  intention  to 
give  ap  or  waive  the  damages  which  he 
had  originally  demanded  in  his  declara- 
tion, whence  the  entry  was  called  a  re- 
'  miltUur  damna ;  secondly,  to  signify  the 
returning  or  sending  back  by  a  Court  of 
Appeal  ie,g,,  by  the  House  of  Lords)  of 
the  record  and  proceedings  to  the  Court 
whence  the  appeal  came  (Tidd's  Forms, 
574,  615.  Ac). 

BEXOTZITESS  07  DAMAGES.  Where 
damages  of  an  indirect  or  consequential 
character  are  refused  at  a  trial,  tney  are 
said  to  be  refused  on  the  ground  of 
remoteuess. 

See  title  Damagbs. 

BSKOTEHSSS    07    E8TATE8.      Any 

estates  in  land,  or  so-called  estates  in  per- 
sonal property,  attempted  to  be  created  in 
excess  of  the  Rule  of  rerpetuities  are  void 
for  remoteness ;  and  estates  in  lands  con- 
travening  the  rules  for  the  creation  of 
contingent  remainders  are  also  occasionally 
said  to  be  void  for  the  same  cause. 

See  titles  Contingent  Bsmaindbbs  ; 
Pebpetuitiss. 

BEX0TEHS8S  07  SVIBEHCE..  Evi- 
dence, whetlter  direct  or  circumstantial, 
which  is  merely  conjectural,  that  is,  which 
does  not  present  an  open  and  visible  con- 
nection between  the  factum  probandum 
and  the  factum  prdbane^  is  rejected  for 
remoteness. 

BEMOYAL  07  AOTXOKB.  Any  party 
to  an  action  proceeding  in  London  may 
obtain  an  order,  but  not  as  of  right,  from 
the  Court  or  judge  to  remove  the  action 
from  the  High  Court  (i.e.,  from  London 
Chambers)  into  the  District  Registry  (Order 
xxxv.,  13).  And  conversely  the  removal 
of  an  action  from  the  District  Registry  into 
the  High  Court  is  authorized  in  the  follow- 
ing cases  :^1.)  The  removal  is  of  right 
on  the  part  of  a  defendant  where  the  writ 
is  not  specially  indorsed  (Order  xxxv.,  11), 
unless  the  defendant  asking  removal  is 
merely  formal  (Order  xii.,  5 ;  Order  xxxv., 


BZKOYAL  07  ACnOVS— eoiiiiiuiei. 

12).  (2.)  The  removal  is  also  of  right  on 
the  part  of  a  defendant  (where  writ  of 
summons  is  specially  indorsed  under  Order 
in.,  6)  in  either  of  the  following  cases : — 
(a.)  Where  plaintiff,  within  four  days  after 
appearance  of  defendant  does  not  apply 
Sunder  Order  xrv.,  1  a)  for  an  order  to  sign 
filial  judgment  on  affidavit  of  no  defence 
(Order  xxxv.,  11);  or  (b.)  Where  plaintiff 
has  so  applied,  but  defendant  has  obtained 
leave  (under  Order  xiv.,  5)  to  defend  (Order 
XXXV.,  11).  (8.)  The  removal  is  in  the 
discretion  of  the  Court  in  all  other  cases, 
on  tlie  application  of  either  plaintiff  or 
defendant.  As  regards  removal  of  action 
generally  from  county  court  into  High 
Court,  see  28  &  29  Vict  c.  99  for  Chancery 
matters,  and  19  &  20  Vict  c.  108  for 
Common  Law  mattt^rs ;  and  conversely  as 
regards  removal  of  action  generally  from 
High  Court  into  county  court,  see  30  &  81 
Vict  c.  142,  s.  7  for  Chancery  and  Common 
Law  matters  eqaally;  and  see  Osborne 
V.  Hamburg,  1  Exch.  Div.  48 ;  Foster  v. 
UnderiDOod,  8  Exch.  Dlv.  1 ;  Wdpby  v. 
Bull,  3  Q.  B.  Div.  80, 253  ;  and  distinguish 
Insley  v.  Jones,  4  Exch.  Div.  16. 

BEHBEB.  To  give  up,  to  yield,  to 
surrender.  Thus,  when  a  defendant  who 
has  been  arrested,  and  has  obtained  his 
liberty  by  procuring  bail,  yields  himself  up 
again  into  custody,  in  order  that  the  bail 
mav  be  discharged  from  their  obligation 
and  liability,  he  is  said  to  render  himself 
in  discharge  of  his  bail  (1  Aroh.  Pract. 
872). 

BEKEWAL  07  LEASE.  Some  leases 
are  renewable  as  of  right,  and  oUiers  at  the 
option  of  the  landlord  only :  idl  renewals 
are  usually  upon  terms,  including  the  pay* 
ment  of  some  premium  or  renewal  flue; 
and  they  may  be  either  for  lives  or  for 
years.  A  trustee  renewing  a  lease  holds  it 
for  the  benefit  of  his  cestui  que  trust,  but 
with  a  lien  for  his  renewal  expenses. 

BENEWAL  07  WBIT :  See  titles 
Execution,  Writ  of  ;  Suhhons,  Writ  op. 

BEHOUNCIirO  FBOBATE.  Befusiag  to 
take  upon  oneself  the  office  of  executor  or 
executrix.  The  effect  of  this  renunciation 
is,  that  the  renouncing  executor  or  execu- 
trix or  administrator  or  administratix,  is 
wholly  debarred  thereafter  from  the  right 
to  obtain  a  grant  of  probate  or  adminis- 
tration (21  &  22  Viet  c.  95,  s.  79). 

BENT.  Defined  to  be  an  annual  return 
made  by  the  tenant  to  the  landlord,  either 
in  labour,  or  in  money,  or  in  provisions,  in 
consideration  of  the  lands  or  tenements 
which  such  tenant  holds  of  his  landloid ; 
from  which  it  follows,  that  though  rent 
must  be  a  profit,  yet  there  is  no  occasion 
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that  it  should  consist  of  money.      The 
principal  Yarietiee  of  rent  are,  — 
(1.)  Rent  Sebyicb,  tee  that  title; 
(2.)  Rent  Beck,  tee  that  title; 
(3.)  Rent  Charge,  see  that  title ; 
(4.)  Qcit  or  Chief  Bent,  se«  these  two 

titles ; 
(5.)  Fee  Farm  Rent,  »ee  that  title ;  and 
(6.)  Ground  Rent,  otherwise  called  a 

Building  Rent,  tee  title  G bound 

Rent. 

BEHT  CHABOS.  Is  a  sum  of  money 
charp^ed  upon  and  issuing  out  of  land,  and 
payatilo  at  annual  or  other  periodical 
periods.  Such  a  rent-charge  may  be  created 
as  a  means  of  repaying  money  lent,  and  in 
that  case  the  deed  creatiDg  it  required,  at 
one  time  (under  the  Annuity  Act,  53 
Geo.  III.,  c.  141),  to  be  enrolled  in  the 
Court  of  Chancery,  and  it  now  requires  to 
be  registered  in  the  Court  of  Con^mon  Pleas 
(18  &  19  Vict.  c.  15),  but  not  to  be  re- 
registered. A  rentH'harge  is  also  very 
commonly  created  upon  the  settlement  of 
lands  (whether  by  deed  or  will),  e.g.,  the 
pin-money,  jointure,  and  portion  provisions 
containea  in  settlements  are  rent-charges ; 
but  these  require  neither  enrolment  nor 
registration.  Tliey  are  usuaUy  aided  by 
an  express  clause  of  distress  for  the  arrears, 
but  in  the  absence  of  such  an  express 
clause,  the  stat.  4  Geo.  II.,  o.  28  gives  an 
implied  power  to  distrain  for  tlie  arrears. 

BZRT  8ECK.  Is  a  rent-service  severed 
from  its  reversion,  or  a  chief  or  quit  rent 
severed  from  its  seigniory.  At  Common 
Law  it  was  not  distrainable  for,  the  right 
of  distress  at  Common  Law  being  incident 
only  to  the  reversion  or  seigniory ;  but  the 
stut.  4  Geo.  II.,  c.  28  has  given  to  the 
owner  of  a  rent  seek  the  right  of  distraining 
for  the  arrears.  Seek  literally  means  dry 
{ticcut),  i  e.,  dry  of  (or  without)  the  power 
of  distress  or  the  relationship  of  fealty  to 
which  that  power  was  iooident. 

BEHT  SSSVICB.  Is  the  usual  rent 
payable  by  a  lessee  to  his  lessor,  and  it 
carries  with  it  even  at  Common  Law  the 
right  to  distrain  for  arrears.  Rent-servioe 
was  originally  entire  and  indivisible,  but 
by  the  stat.  Quia  Emptoret  (18  Edw.  L,  c.  1) 
it  was  rendered  divisible,  and  by  modern 
statutes  it  has  been  made  apportionable. 
8ee  titles  Afpoutioniient;  Afpobtion- 
ubnt  of  Rent. 

BEKTB  AHD  B0TALTIS8:  See  title 
Botaltibs. 

BXHTAL.  A  roll  on  which  the  rents  of 
a  manor,  or  other  estate,  are  registered  or 
set  down,  and  in  accordance  with  which 
the  landlord's  bailiff  collects  them.  It 
contains  the  lands  and  tenements  let  to 
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ea^h  tenant,  the  named  of  the  tennntf^ 
and  other  particulars  connected  therewith 
(Cunningham). 

XZHT-BOLI :  See  title  Rental. 

BBHT8  OF  AflSIBE.  The  certain  and 
determined  rents  of  the  freeholders  and 
ancient  copyholders  of  manors  are  called 
rents  of  asiiise,  apparently  because  they 
were  assised  or  made  certain,  and  so  dis- 
tinguished from  a  redditut  mobilit.  which 
was  a  variable  or  fluctuating  rent  (3  Cruieey 
314). 

BXPAIB,  OOVXVAHT  TO.  This  cove- 
nant (when  in  its  usual  form)  binds  the 
lessee  as  from  the  date  of  the  execution  of 
the  lease  and  not  sooner  (although  the 
lease  may  have  commenced  sooner) ;  and 
it  runs  with  the  land.  As  applying  to 
houses  it  obliges  the  tenant  to  keep  the 
house  in  substantial  repair,  havina  regard 
to  the  age  and  character  of  the  ouilding. 
I.e.,  having  regard  to  the  condition  of  the 
premises  at  the  time  when  the  covenant 
began  to  operate  {Walker  v.  HaUon,  10 
M.  &  W.  258). 

BEPAIB8.  In  the  absence  of  express 
agreement  to  repair,  a  tenant  from  year  to 
year  is  bound  to  keep  the  demised  premises 
(if  houses)  wind  and  water-tight,  and 
(whether  lands  or  houses)  to  use  them  in 
a  tenant-like  manner,  and  generally  to  re- 
place breakages ;  and  that  is  all.  Tenants 
for  a  term  of  years,  as  for  life,  are  liable 
even  for  permissive  waste,  tenMe  (HameU 
V.  Maidand,  16  M.  &  W.  257 ;  YeUowU^  t. 
Gawer,  11  Exch.  294)  As  regards  the 
repairs  of  party-walls,  when  these  are 
ancient  party-walls,  either  t«  nant  in  com- 
mon may  repair  them,  and  when  they  are 
not  ancient  out  of  known  modem  origin, 
each  several  owner  may  repair  his  own 
wall. 

See  titles  Bepaib,  Ck)VENANT  to;  Bb- 

paratione    FaciendI,    Wbit   of; 

Waste. 

BEPABATIOinE  7ACIEHD  A,  WBIT  07. 

A  writ  which  lay  in  various  cases ;  as  if, 
for  instance,  there  were  three  tenants  in 
common,  joint  tenants,  or  tenants  pro 
indivuo,  of  a  mill  or  house  which  had 
fallen  into  decay,  and  one  of  the  three  was 
willing  to  repair  it,  and  tlie  other  two  not, 
in  such  a  case  the  party  who  was  willing 
to  repair  it  might  have  this  writ  against 
the  other  two  (Reg.  Orig.  153 ;  Cowel). 

BEFETITIOK  07  LS0ACIB8:  See  title 
Satisfaction  in  Equfft. 

BBFLSADEB.  When,  after  issue  had 
been  joined  in  an  action  and  a  verdict 
given  thereon,  the  pleading  was  found  (on 
examination)  to  have  miscarried,  and  failed 
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to  effect  its  proper  object,  viz.,  of  rairing 
an  apt  and  material  question  between  the 
parties,  the  Court  woultl,  on  motion  of  the 
utihUooesMful  party,  award  a  repleader,  that 
if,  would  order  the  p:irtie8  to  plead  de 
novOf  for  the  purpose  of  obtaining  a  better 
issue.  The  Court  would  alter  trial  grant  a 
rvpleadtr  only  if  tl  at  would  be  the  means 
of  effecting  8ub.-.tantial  justice  between  the 
parties :  and  the  Court  would  not  giant  it. 
where  it  could  give  judgment  non  obatante 
veredicto  on  the  whole  n'Cord.  If  a  re- 
pleader was  granted  where  it  should  have 
been  refused,  or  vice  versdt  that  was  a 
ground  of  error.  At  the  present  day,  under 
the  large  powers  of  amendment  given  by 
(and  which  may  be  exercised  even  at  the 
trial  of  the  action  under)  the  Judicature 
Acts,  1873-75,  the  Court  would  probably 
direct  all  necessary  amendments  in  the 
pleadings  to  be  made,  instead  of  granting 
a  repleader.  Or,  if  the  parties  discovered 
before  trial  that  their  pleadings  had  not 
raised  proper  issues,  then  upon  the  appli- 
cation of  either  the  Court  might  direct 
issues  to  be  prepared  (2  Arch.  Pract  1553-4). 
See  titles  Ahbndhbmt;  Isbub^,  Pre- 
paration OF. 

BEPLSYIABLE.  Propeity  is  said  to  be 
repleviable  or  replevisable  when  proceed- 
ings in  replevin  may  be  resorted  to  for  the 
purpose  of  trying  the  right  to  such  pro- 
perty. Thus  gowls  taken  under  a  distress 
are  repleviable,  for  the  validity  of  the 
taking  may  be  tried  in  an  action  of  re- 
plevin; but  goods  delivered  to  a  carrier 
and  unjustly  detained  are  not  repleviable. 
for  the  unjust  detention  of  goods  delivered 
on  a  contract  is  not  an  injury  to  which  the 
action  of  replevin  applies,  but  forms  the 
ground  of  an  action  of  detinue  or  trover 
{GaUoufov  V.  Bird,  4  Bing.  299 ;  Mennie  y. 
Blake,  6  £1.  &  Bl  842). 
See  title  RsPLBvix. 

BEFLSYIlf .  A  personal  action  adapted 
to  try  the  validity  of  a  distress,  or  to  re- 
cover the  possession  of  goods  unlawfully 
distrained.  Where  goods  have  been  dis- 
trained, and  the  tenant  thinks  the  distress 
unlawful,  and  wishes  to  contest  its  validity, 
the  action  of  replevin  (or  now  an  action  on 
the  case  in  the  nature  of  an  action  of  re- 
plevin) is  the 'appropriate  remedy  to  resort 
to  for  the  pnrpose.  The  mode  adopted  is 
by  the  aggrieved  party  making  plaint  (i.«., 
complaint)  in  the  County  Court,  and  his 
goods  are  thereupon  replevied,  that  is,  de- 
livered to  him  upon  his  giving  security  to 
prosecute  an  action  against  the  distrainor 
for  the  purpose  of  trying  the  legality  of 
the  distress ;  .and  if  upon  such  trial  the 
right  be  determined  in  favour  of  the  dis- 
trainor, then  the  goods  are  returned ;  but  if 
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the  right  is  otherwise  determined,  then  the 
pi  lintiff  recovers  damages  for  the  illegal 
taking  and  detaining  of  the  goods  unA 
chattels  (Ck>ra.  Dig.  tit.  *•  Replevin  ** ; 
2  Arch.  Pr.  1081 ;  Woodfall's  Land,  and 
Ten.  lib.  3,  c.  6.  s.  1). 

See  title  Repleviablx. 

BSPLEVT.  This  word,  as  used  in  re- 
ference to  the  action  of  replevin,  signifies 
to  re-deliver  go«'ds  (which  have  been  dis- 
trained) to  the  original  possessor  of  them, 
on  his  pledging  or  giving  security  to  prose- 
cute an  action  of  replevin  against  the 
distrainor. 

See  title  Replevin. 

BSPLIOATIOK.    A  reply  made  by  the 
plaintiff  in  an  action  to  the  defendant's 
statement  of  defence. 
See  title  Replt. 

KSPLT.  The  reply  is  the  third  pleading 
properly  so  called  in  an  action,  and  is  put 
in  either  by  the  plaintiff  in  answer  to  the 
dt{fendant*s  statement  of  defence,  with  or 
without  counter-claim,  or  by  some  tliird 
j^rty  to  the  defendant's  counter-claim,  or 
other  claim  over.  The  reply  of  a  plaintiff 
to  a  simple  defence  is  usually  simply  a 
joinder  of  issue  thereon ;  but  occasionally 
lis  reply  to  a  simple  defence,  and  invari- 
ably his  reply  and  that  of  a  third  party  to 
a  statement  of  defence  and  counter-claim, 
introduces  new  matter  of  substance,  iu 
answer  to  what  is  alleged  in  the  defence 
with  or  without  counter-claim ;  and  in  that 
case  a  fourth  pleading  (called  a  rejoinder) 
must  follow,  in  order  by  joining  issue  thereon 
to  close  the  pleadiuf^s. 

&EPLT,    ATFIDAVITS   IH:   See  title 
Affidavits,  Evidence  by. 

BEPLT,  EIGHT  TO.  The  person  who 
has  the  right  to  begin  at  the  trial  of  any 
action  has  also  as  a  general  rule  the  right 
to  reply,  that  is  to  siiy,  assuming  that  the 
opposite  party  adduces  any  evidence ;  and 
in  the  case  of  a  prosecution  when  the 
Attorney-General  appears  officially,  he  or 
his  representative  has  a  right  to  reply 
whether  evidence  is  adduced  or  not  (17  & 
18  Vict.  c.  125,  s.  18  for  civil  cases,  28  & 
29  Vict.  c.  18,  s.  2,  for  criminal  cases). 
See  titles  Begin,  Right  id;  Rioht  to 
Begin. 

REPORT  07  COmOTTEE.  The  report 
of  a  parliamentary  committee  is  that  com- 
munication which  the  chairman  of  the  com- 
mittee makes  to  the  House  at  the  close  of 
the  investigation  upon  which  it  has  been 
engaged. 

REPORT  OF  REFEREE :  See  tiUe  Re- 
ferees. 
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BBP0BT8.  The  publtBhed  periodical 
voluBics,  which  contain  the  Tarious  cases 
argued  and  determined  in  the  several 
Courts  of  Law  and  Equity,  are  so  termed. 
Since  the  year  1866  inclusive,  the  chief  of 
these  reports  are  brought  out  under  the 
superintendence  of  a  council  styled  the 
Incorporated  Council  of  Law  Reporting  for 
England  and  Wales ;  formerly  the  matter 
was  left  to  the  enterprise  of  private  pub- 
lishers or  of  private  reporters;  and  in  very 
early  times  the  reports,  then  called  Year- 
BooKs,  were  brought  out  at  the  cost  of  the 
Btate. 

See  title  Yeab-Books. 

BEFBS8XHTATI0H.  Representation  is 
the  act  of  one  person  representing  or 
standing  in  the  place  of  another ;  and  he 
who  so  represents  or  stands  in  the  place  of 
another  is  termed  his  representative.  Thus, 
an  heir  is  the  representative  of  the  an- 
cestor; and  an  executor  is  the  represen- 
tative of  the  testator ;  the  heir  standing  in 
the  place  of  his  deceased  ancestor  with 
respect  to  his  realty,  the  executor  standing 
in  the  place  of  his  deceased  testator  with 
respect  to  his  personalty;  and  hence  the 
heir  is  frequently  denominated  the  real 
representative,  and  the  executor  the  per- 
gonal representative. 

In  the  law  of  contracts,  a  representative 
is  an  agent ;  but  the  term  "  representative  ** 
is  little  used  for  this  purpose. 

In  Constitutional  Law,  representatives  are 
those  chosen  by  the  people  to  represent 
their  several  interests  in  Parliament 

BSFSESSHTATIOH  IH  PABUAICXNT. 

The  custom  of  sending  representatives  to 
Parliament  appears  to  have  grown  up  at  a 
very  early  period,  but  the  first  extant  traciS 
of  it  are  comparatively  recent.    Thus, 

(1.)  As  regards  County  Bejpretentaiion — 
The  earliest  extant  trace  is  in  1214,  King 
John  having  in  that  year  directed  the 
sheriffs  to  send  four  discreet  knights  {qua- 
tuor  ducretoB  militei)  of  the  county  to  re- 
present it  at  the  Parliament  which  was  to 
be  held  at  Oxford;  and 

(2.)  As  regards  Borough  R^esentaiion— 
The  earliest  extant  trace  is  in  1265,  Simon 
de  Moutford  having  in  that  year  issued 
writs  to  the  sheriffs  directing  them  to  re- 
turn two  citizens  or  burgesses  for  every  city 
or  borough  in  their  shrievalty;  but  as 
Montford  was  assuming  an  excess  of  autho- 
rity in  issuing  those  writs,  that  instance  of 
borough  representation  is  not  considered  of 
much  Tidue,  while  on  the  contrary  the 
writs  issued  to  the  like  effect  by  Edward  I. 
in  1295  are  considered  of  great  value,  and 
they  afford  the  first  distinct  legal  trace  that 
U  extant  of  the  summoning  of  burgesses  to 
Parliament. 

It  has  been  suggested,- however,  that  all 


BlPBBSBHTAnOV  IV  PABUAIOHT 

— ooniiHued. 
that  Edward  I.  did  in  1295  was  to  remo  lei. 
and  for  the  time  being  complete,  an  already 
existing  system  of  borough  representatioD ; 
and  the  oases  of  the  boroughs  of  St.  Albans 
(1315)  and  of  Barnstable  (1845)  are  com- 
monly adduced  in  support  of  the  earlier 
origin  of  borough  representation.  For  the 
borough  of  St  Albans  in  its  petition  to  the 
king  claimed  that  to  send  two  burgesses  to 
Parliament  was  its  prescriptive  right  exist- 
ing from  immemorial  anticjuity,  and  the 
borough  of  Barnstable  in  its  petition  to 
the  king  claimed  that  to  send  two  burgesses 
to  Parliament  was  its  right  under  a  charter 
of  King  Athelstan.  Now,  the  interval  bo- 
tween  1295  and  1315  being  only  twenty 
years,  and  the  interval  between  1295  and 
1345  being  only  fifty  years,  it  is  clear  that 
the  claims  put  forward  by'  these  two 
boroughs  in  the  manner  and  to  the  extent 
that  the  same  were  put  forward,  would 
have  been  egregious  and  self-oonhiting  if 
borough  representation  had  origmaied  in 
1295,  or  even  in  1265. 

But  the  probability,  or  rather  certainty, 
of  an  earlier  orig^  of  borough  representa- 
tion is  borne  out  and  corrohoratad  by  the 
causes  which  led  to  the  deputies  from 
boroughs  being  summoned  at  all,  these 
causes  having  oeen  the  following : 

The  boroughs  were  increasing  in  wealth 
from  the  growing  prosperity  of  commerce ; 
and  the  spirit  of  liberty  in  England,  which 
had  always  been  strong,  and  which  since 
Magna  Charta  grew  stronger  still,  proven  tc<l 
the  king  or  his  government  from  laying 
tallages  at  his  own  will  and  pleasure  upon 
the  townspeople ;  and  the  Crown  being  in 
constant  want  of  money,  it  became  a  con- 
stitutional usage  to  summon  deputies  from 
boroughs  for  the  express  and  single  pur- 
pose of  granting  the  necessary  tallages. 
See  titles  CoMsnTrTiON,  Gbowtu  of  ; 
Eleotobal  Fbancbisb. 

BEPBBSSHT ATIVX :  See  title  Rkpbb- 

SEMTATION. 

BXPSS8IVTATIVX  PSEB8.  The  re- 
presentative peers  are  those,  who  at  the 
commencement  of  every  new  parliament 
are  elected  to  represent  Scotland  and  Ire- 
land in  the  British  House  of  Lords;  namely, 
sixteen  for  the  former,  and  twenty-eight  for 
the  latter  country.  At  the  union  of  Scot- 
land with  England  in  1707,  and  of  Ireland 
in  1800,  the  peers  of  those  two  oountries 
were  not  admitted  en  moBee  to  seats  in  the 
British  Parliament,  but  were  allowetl  to 
elect  a  certain  number  of  their  body  to  re- 
present them  therein ;  hence  the  term  *'  re- 
presentative peers.**  The  Scottish  repre- 
sentative peers  must  have  descended  from 
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anoeston  who  were  peers  at  the  time  of  the 
union. 

8m  title  Beprbsbhtatiov  vs  Pablia- 

MENT. 

BBFSnCVS.    The  withdrawing,  or  sus- 
pending, for  a  time  sentence  of  execution 
against  a  prisoner  {Lp$  Termse  de  la  Ley), 
See  title  Bbspitb. 

BXFBIflALB.  Are  the  violent  taking  by 
private  individuals  in  time  of  peace  of  the 
property  of  any  subjects  of  a  countiy.  some 
or  one  of  whose  subjects  have  injured  the 
property  of  one  or  more  of  the  subjects  of 
ihe  reprising  individuals'  country,  and  are 
in  pretended  satisfaction  and  retaliation  for 
such  latter  injuries. 

See   title    Marqui   and   Rspbisau, 

LXTTBBB  OP. 

SSPITBLIOATIOH  OP  WILL.  Upon  the 
re-exeoution  of  a  will,  the  act  of  the  testator 
in  iiiformiDg  the  attesting  witnesses  that 
the  document  they  were  about  to  attest 
was  his  will  was  so  onlled.  It  is  no  longer 
necessary  (1  Yict.  c.  26,  s.  13). 
See  title  PuBUCATioir. 

SSFXmiATIOir.  a  plaintiff  who  re- 
covers lands  in  ejectment,  is  not  liable  to 
the  charges  or  mortgages  (if  any)  created 
thereon  by  the  defendant,  inasmuch  as  he 
recovers  i>y  adverse  title.  In  such  a  case 
he  need  not  even  repudiate  the  charges  or 
mortgages.  Similarly,  when  a  sovereign 
snocceding  to  an  empire  or  kingdom  ad- 
versely to  the  previous  riding  family  («.o., 
when  Will.  III.  succeeded  to  Jac  II ),  tho 
right  to  repudiation  of  the  public  debt 
created  by  his  predecessors  undoubtedly 
arises,  as  it  arose  in  1688 ;  and  again,  as  it 
arose  upon  the  termination  of  the  war  of 
secession  between  the  Federals  and  the 
Confederates  in  the  United  States. 
See  title  Banksbs'  Case. 

BSFTTOHAHCY.  Everything  that  is  re- 
pugnant to,  that  is,  inconsistent  with,  plain 
common  sense, — as  that  is  ascertained  by 
the  aggregate  and  not  the  merely  individual 
mind — is  of  necessity  absolutely  void  in 
law ;  likewise  every  attempted  aljunct  to 
A  principal  subject-matter,  when  the  adjunct 
is  inconsistent  with  tho  essentiiil  nature  of 
the  principal  matter. 

See  title  Ooxditioxs  Rkpttonant. 

BEFITTATIOH,    SVIDSHOS   07:     See 

title  CHAftACTER,  EVIDENOB  AS  TO. 

BEPTTTATIOir,   DTJUSIES  TO.    Tiiene 
are  (1.)  Libel,  and  (2.)  Slander. 
See  titles  Libel  ;  Slander. 

BBPUTATIOH,    XABSLiOE    BT :  See 

title  Habit  and  Refute. 


BSPVTAnOir,     WKXH     EVIBBirGB' 

Reputation  evidence  is  a  branch  of  hearsay 
evidence,  and  is  admissible  when  hearsay 
is  admissible,  and  subject  to  the  like  re- 
strictions attaching  to  the  admission  thereot 
^^00  title  Eyidbhob,  sub-title  Hearsay , 

BSFUTSD.  Accepted  by  general,  vulgar, 
or  public  opinion.  Thus,  land  may  be  re- 
puted part  of  a  manor,  though  not  really 
SI,  and  a  certain  district  may  be  reputed  a 
parish  or  a  manor,  or  be  a  parish  or  a  manor 
in  r«M)utation,  although  it  is  in  realitv  no 
parish  or  manor  at  all. 

See  titles  Rbputbd  Makob;  Reputed 

OWNBB. 

REPUTED  KAVOR.  Whenever  the  de- 
mense  lands  and  the  services  become  abso- 
lutt  ly  separated,  the  manor  ceases  to  be  a 
manor  in  reality,  althongh  it  may  (and 
usually  does)  continue  to  be  a  manor  in 
reputation,  and  is  then  called  a  reputed 
manor,  and  it  is  also  sometimes  called  a 
seigniory  in  gross.  So  likewise  if  all  the 
frank  tenements  of  the  manor  escheat  to  or 
become  otherwise  vested  in  the  lord,  the 
manor  ceases  as  a  strict  manor,  and  becomes 
a  manor  in  reputation  only  (Soane  v  Ire- 
land, 10  East,  259).  Reputation  alone,  and 
without  proof  of  the  actual  exercise  of 
manorial  rights,  is  admissible  eridence  to 
prove  the  existence  of  a  manor;  and  a 
manor  by  reputation  is  sufficient  to  entitle 
the  lord  to  the  manorial  estates  (Steel  v. 
Prickett,  2  Sta.  466 ;  Cursoti  v.  Xoimw, 
5  Esp.  60).  ' 

See  title  Manor. 

REPUTED  OWKER.    He  who  has  the 

general  credit  or  reputation  of  being  the 
owner  or  proprietor  of  goods,  is  said  to 
have  the  reputed  ownership  in  them  or  to 
be  the  reputed  owner  thereof. 

Under  the  Bankruptcy  Act,  1869,  s.  15, 
sub-s.  5,  all  goods  and  chattels  being  at  the 
commencement  of  the  bankruptcy  in  the 
possession,  order,  and  disposition  of  the 
bankrupt  being  a  trader  hy  the  consent  and 
permission  of  the  true  owner,  of  which 
goods  and  chattels  the  bankrupt  is  reputed 
owner,  or  of  which  he  has  taken  upon  him- 
self the  Mile  or  disposition  as  owner,  vest 
in  his  trustee  for  the  benefit  of  his  creditors; 
but  this  order  and  disposition  clause  does 
not  extend  to  rhoees  in  action,  not  being 
debts  due  to  the  bankrupt  in  the  cjurse  of 
his  trad«  or  business.  By  the  Bills  of  Sale 
Act,  1878  (41  &  42  Vict  c.  31),  s.  20, 
chattels  comprised  in  a  duly  registered 
bill  of  sale  are  not  subject  to  the  doctrine 
of  order  and  disposition. 

REQUEST.  Request,  in  contract  law,  is 
one  of  the  three  particular  requisites  to 
every  valid  simple  contract.  It  is  some- 
times expresscfl.  and  sometimes  it  is  im- 
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BSQUSST — continued. 

plied, — and  when  implii  d,  then  either  from 
the  circnmstances  of  the  case  or  bj  mere 
act  and  operation  of  Uw. 

Sw  title  CONTBACTB. 

EEQUSST,  LETTERS  07 :  See  tide  Let- 
ters OF  Bequest. 

BEQVBSTS,  COUBT  07 :  iS;e^  Utles  Con- 
science, Ck)UBT80F;  Small  Debts  Cozkta, 

BEQUISmOVB  OK  TITLE.    Are  qnes- 

tinna  rais(  d  by  purchasers  and  mortgsigees 
for  the  vendor  or  mortgagor  to  satisfy,  in 
order  to  render  his  abstract  of  title  accept- 
able or  (it  may  be)  intelliidble  to  the  pur- 
chaser or  mortgagee,  before  they  pay  or 
a^lviince  their  money.  Their  scope  is 
UHually  limited  by  the  conditions  of  sale. 
The  vendor  must  do  his  utmost  to  answer 
all  reasonable  requisitions  that  are  within 
the  scope  allowed  by  the  conditions  of  s  ile. 

BES  0E8TX.  LiteralW,  matters  or  events 
tliat  have  occurred  or  taken  place.  Some- 
times the  re»  geeUe  are  admissible  in  evi- 
dence, and  they  are  invariably  so  when  (as 
in  rape)  they  constitute  or  form  part  of  the 
very  offence  charged  to  have  bten  com- 
mitted, or  go  to  shew  the  criminal  character 
of  the  act. 

See  title  Etidekce,  sub-title  Hearsay. 

Btt  lETEB  ALIOS  ACTA.  A  matter 
(e.g.,  a  decree)  or  an  admission  made  between 
two  parties  (res  inter  alioe  acta)  does  not 
prejudice  in  efftct  a  third  person  (alteri 
noeere  non  debet),  and  consequently  is  not 
binding  upon  duch  tliird  person  in  any  way, 
unless  he  is  the  p>  ivy  of  one  or  other  of  the 
original  parties  to  the  decree  or  admission. 

BES  JUDICATA,  PLEA  07:  See  tide 
Judgment,  Plba  of. 


BES  JUDICATA  PBO 
FITUB.    A  judgment 
although  erroneous-  is 
truth,  and  estops  the 
privies,  until  it  is  set  as 
or  quashed  (in  criminal 

BES  PEBTT  DOXINO 


▼EBITATE  ACCI- 

(or  verdict)  even 
accepted   for  the 

Srties  and  their 
)  (in  civil  casea) 
cases). 

Bee  title  Salb. 


BES,  YABIETISS  07.  These  have  been 
variously  divided  and  classiBed  in  law,  B.g., 
in  the  following  ways,— -(1.)  Corporeal  and 
incorporeal  things;  (2.)  Moveables  and  im- 
moveables ;  (3.)  Re$  manefpi  and  Bes  nee 
maneipi ;  (4.)  Things  real  and  things  per- 
sonal ;  (5.)  Things  in  possession  and  choses 
(t.s.  things)  in  action ;  (6.)  Fungible  things 
and  things  not  fungible  (JunQibilee  vel  non 
fungilnlee);  and  (7.)  Bee  tingidx  (/.e.,  in- 
dividual objects)  and  univeriitaiee  rerum 
(i.e.y  aggregates  of  things).  Also,  persons 
are  for  some  purposes  and  in  certiin  re- 
spects regarded  as  things. 

i$<'^  titles  Gorporbal;  Fonoibles,  Ac. 


BEBCI8SI0H  07  OOnBACIi.  A  con- 
tract may  be  rescinded  on  the  ground  of 
fraud,  and  sometimes  also  on  the  ground  of 

I  accidt'nt  or  of  mistake.    The  remedy  is 

!  peculiar  to  equity,  and  is  usually  granted 
upon  terms  only,  that  is,  upon  condition 
that  the  plaintiff  do  what  under  the  circum- 
stances is  equitable,  as  a  condition  of  his 

'  getting  out  of  his  contract 

I  See  titles  Aocidmmt  ;   Fbaud  ;    Mis- 

I  takb. 


An  edict  of  the  Roman 
Emperor,  issued  by  him  to  some  locid 
governor  up:m  the  request  and  f^r  the 
guidance  of  the  latter  in  some  difficulty  or 
emergency  which  has  arisen  in  his  ad- 
ministration. It  was  in  the  first  instam^e 
particular  only,  bat  it  afforded  a  precedent 
for  the  magistrate's  guidaooe  in  other 
similar  cases  which  might  arise. 

BBSOUE.  Is  generally  all  resistance 
against  lawful  authority ;  for  instance,  the 
taking  back  by  foroe  goods  which  have 
been  taken  under  a  distress;  or  the  vio- 
lently taking  away  a  man  who  is  noder 
arrest,  and  setting  him  at  liberty,  or  other- 
wise procuring  his  escape.  For  this  offence, 
writs  of  reeeoue  used  to  lie  against  the 
offender,  offending  party,  or  re«ctiMor,  as 
he  was  called  (Co.  Lit  lib.  2,  cap.  12; 
Parreit  Navigation  Company  v.  Slower, 
6  M.  &  W.  564);  and  of  course  n>w  an 
ordinary  prosecution  will  lie,  and  occasion- 
ally an  action. 

See  titles  AcnoK   ob   Pbosbcutioh, 

which;  EflCAFB. 

BESEBTATIOir.  In  oonveyancing  a 
clause  of  reservation  is  a  clause  whereby 
the  grantor  or  lessor  reserves  rither  to 
himself  or  to  the  lord  of  the  fee  some 
money,  chattel,  or  service  cot  being  part  of 
the  thing  granted  or  demised  or  an  appur- 
tenant thereto.  A  reservation,  strictly  so 
called,  cannot  be  made  in  favour  of  a 
stranger,  although  such  an  attempted  re- 
servation might  be  good  as  a  condition  for 
payment  of  an  annual  sum  in  gross.  And 
it  follows  from  the  definition,  that  a  man 
cannot  grant  an  estate  and  reserve  part 
thereof,  or  make  a  feoffment  in  fee,  ana  re- 
serve a  lease  for  life ;  also,  that  a  man  can- 
not reserve  rent  to  bis  heirs  without  first 
reserving  it  to  himself.  A  reservalwm  is 
often  confounded  with  an  except /on,  but  the 
true  distinction  between  them  is,  that  iu  a 
reservation  some  new  hereditement  is 
created,  and  that  usually  of  an  incorporeal 
kind,  whereas  in  an  exception  a  slice  (so 
to  speak)  of  an  already  existing  heredita- 
ment is  merely  withheld  from,  or  (as  the 
name  denotes),  excepted  out  of,  the  con- 
veyance. 

See  title  ExuEPiioN. 
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SS-SSTTLEKBHT:  .S^  titles  Estate 
Tail  Perpetual;  Settlsiient  or  Real 

EflTATB. 

BESIDEHCfS  :  See  titles  Elections, 
Municipal;  Elections,  Parliamentary; 
E1.ECT0RAL  Franchise  ;  Ministerial 
Powers  ;  Poor  Rate  ;  Rating. 

BESIDUABT.  Tho  remaining  portion 
OP  residue.  Thus  residuary  estate  or  pro- 
perty signifies  the  remaining  part  of  a  tes- 
tators estate  and  effects  after  payment  of 
debts  and  legacies,  &c.,  or  that  portion  of 
his  esttte  and  effects  which  lias  not  been 
particularly  devised  or  bequeathed. 

^ee  titles  Lapse ;  Legacy;  Residuary 
Deyise  or  Bequest. 

BE8ID17ART  DEVI8ES :  See  title  Spe- 
oino  Devises. 

BSSIBTTABY  BEVISB  OB  BEQITEST : 
See  titles  Bequeath  ;  Devise  ;  Lapse  ; 
Lbqact. 

BE8IOKATI0K  BOND.  A  bond  is  so 
called  whereby  the  interim  presentee  of 
a  living  binds  himself  under  the  stat. 
9  Geo.  4,  c.  94,  to  resign  in  favour  of  any 
one  person  named,  or  in  favour  of  one  of 
two  ^rsons,  each  of  whom  are  by  blood  or 
marriage  an  undo,  eon,  grandson,  brother, 
nephew,  or  grand-nephew  of  the  patron,  or 
of  one  of  the  patrons,  beneficially  entitled  to 
the  living. 

BESIONATIOH  OF  LIYIirOB:  See  tiUes 
Rbsionation  Bo!ci>  ;  Sihony. 

BESOLXrriOirS,  YABIETIES  07.  Re- 
solutions are  distinguished  in  bankruptey 
and  in  company  law  as  being  either  special 
or  extraordinary.  A  special  resolution  in 
company  law  is  a  resolution  passed  by  a 
majority  of  not  less  than  three-fourths  of 
the  voting  members  present  at  a  general 
meeting,  and  confirmed  by  a  majority  of 
the  like  members  at  another  general  meet- 
ing held  between  one  fortnight  and  one 
month  subsequently  to  the  former  general 
meeting;  and  an  extraordinary  resolution 
in  company  law  is  a  resolution  so  passed, 
but  not  confirmed.  In  bankruptcy  law,  a 
special  resolution  is  a  resolution  passed  by 
a  majority  in  number  and  three-fourths  in 
value  of  the  voting  creditors  present ;  and 
an  extraordinary  re.*olution  is  a  special 
resolution  which  has  been  confirmea  by  a 
majority  in  number  and  value  of  the  voting 
creditors  present  at  a  second  meeting  of 
the  creditors  held  between  one  wet  k  and 
one  fortnight  subsequently  to  the  former 
meeting.  In  bankniptov  law,  an  ordinary 
resolution  is  one  paned  by  a  majority  in 
value  of  the  voting  creditors  present;  and 
in  company  law,  it  is  one  passed  by  a 
majority  of  votes. 


BESPITE,  TO.  To  adjourn,  to  forbear, 
&c.  Thus  to  respite  an  appeal  at  the 
sessions  appears  simply  to  mean  to  adjourn 
it  to  some  future  period,  or  to  forboir 
bringing  it  on  at  the  time  it  was  first 
entered  for.  Respiting  of  homage  is  for- 
bearing to  enforce  the  duty  of  homage 
from  a  tenant  who  holds  his  lands  in  con- 
sideration of  doing  homage  to  his  lord. 
See  title  Rei'Rieve. 

BESPITE  07  HOMAGE.  The  forbear- 
ing or  dispensing  with  the  performance  of 
homage  by  tenants  who  hold  their  lands  in 
consideration  of  performing  homage  to  their 
lordd.  Such  a  respite  was,  most  frequently, 
granted  to  those  who  held  by  kniirht  st  r- 
vice  in  capite,  and  who  paid  into  the 
Exchequer  every  fifth  term  some  small 
sum  of  money  to  be  respited  firom  doing 
their  homage  (Gowel). 

BE8P0BBEAT  OtrSTEB.  Upon  an  issue 
in  law  arising  on  a  dilatory  plea,  the  form 
of  the  judgment  was  that  the  defendant 
should  answer  over;  and  this  judgment 
was  thence  called  a  judgment  of  reepondeat 
owtrr.  Not  being  a  final  judgment,  the 
pleading  was  resumed,  and  the  action  pro- 
ceeded (Steph.  PI.  115). 

BESBOHDEAT  8VPEBI0B.  Thephwse 
is  thus  used  in  an  old  work, — Pur  inmffi- 
eiency  del  bayVff  d'un  liberiy  reeponc&U 
dominue  ItherfatiB,  t.c.,  for  the  insulflciency 
of  the  baUiff  of  a  liberty,  let  the  lord  of  the 
liberty  answer  (4  Inst.  114 ;  Cowel).    The 

Shrase,  as  used  at  the  present  day,  simply 
enotes  that  the  principal  is  to  answer  for 
Uie  act  of  his  agent,  special  or  general, 
done  within  the  limits  of  his  agency.  A 
landlord  also  answers  for,  i.s.  defends  his 
tenant. 

See  title  Principal  and  Agent. 

BE8P0HBEHT.  The  party  who  appeals 
against  the  judgment  of  an  inferior  Court, 
IS  termed  the  appellant ;  and  he  wJio  con- 
tends against  the  appeal  the  respondent. 
The  word  also  denotes  the  persons  upon 
whom  an  ordinary  petition  in  the  Court  is 
served,  and  who  are,  as  it  were,  defendants 
thereto.  The  term  co-respondent,  as  used 
in  the  Divorce  Court,  meuns  a  joitU  re- 
spondent. 

BE8P0HBERTIA.  A  contract  by 
which  the  master  or  owner  of  a  ship  bor- 
rows money  upon  the  goods  and  merchan- 
dize m  the  vessel;  and  as  the  borrower 
personally  is  bound  to  answer  the  contract, 
he  IS  therefore  said  to  take  up  money  at 
retptmdenUa,  The  general  nature  of  a 
rifpondenUa  bond  is  this,  the  borrower 
binds  himself  m  a  krge  penal  sum,  upon 
condition  that  the  obligation  shall  be  void 
If  he  pay  the  lender  the  sum  borrowed 
and  so  much  a  month  from  the  date  of  the 
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BB8F0VDSHTIA — eontinued, 

bond  till  the  ship  arrives  at  a  certain  port, 
or  18  lost  or  captured  in  the  course  of  the 
Toyage  (2  Park  on  Insurance,  615).  Bat 
euoh  a  contract  is  now  usually  (»lled  a 
hoUomry  bond,  although  (as  the  name 
denotes),  the  latter  phrase  is  appropriate 
only  where  the  vessel  itself,  or  hottom,  was 
included  in  the  security  (Maude  &  P. 
Merch.  8h.  433;  Kay's  Law  of  Ship- 
masters and  Seamen). 

See  titles  Bottom bt  ;  Htpothjeoatiok  ; 
Gaboo. 

SSBP0V8A  PBUDEnrniX.  In  Roman 
Law,  were  the  answers  (i.e.,  opinions)  of 
certain  jurists  specially  authorized  by  the 
state,  and  their  relative  authority  was 
regulated  by  the  Law  of  Citations.  These 
answers  are  enumerated  by  Justinian  as 
one  of  the  six  sources  of  the  jus  ieriptum 
(f .e.,  of  written  or  enacted  law). 
See  title  Law  of  Citations. 

SESTITnnO  IV  IHTEOBUX.  where 
by  act  of  the  party  or  otherwise,  his  legal 
position  was  altered  or  compromised,  and  yet 
the  law  allowed  him  upon  the  happening 
of  some  event  or  the  doing  of  some  act  to 
resume  his  original  position,  he  was  said 
to  have  been  restiitUtie  in  inteffrumt  t.e., 
restored  to  his  original  legal  status  or 
position. 

sssTiTTjno  V  or  ooviuoal  bights  : 

See  title  Conjugal  Bights,  Restitution  of. 

SE8TITUTI0H    OT    STOLKir    GOODS. 

May  be  ordered  under  s.  100  of  the  Larceny 
Act  (24  &  25  Vict.  c.  96),  upon  conviction 
of  the  thief;  also,  under  s.  8  of  the  Sum- 
mary Trial  for  Larceny  Act  (18  &  19  Vict, 
c  126)  upon  conviction. 

BESTITUTOBIA IHTEBDIOTA :  8e4i  title 
Intebdiot. 

BSSTBAIHT  OV  AHTIOIPATIOIT :  See 

titles  Anticipation;  Sbpabatb  Estate. 

BSSTBAIHT  OF  TBABB:  See  titles 
Contracts  nr  Restraint  of  Tbase  ;  Mo- 
nofolt;  Patents. 

BXSTBAIirrSUPOVXABBIAGE.  Being 
general  are  void  as  tending  to  inmiorality, 
excepting  in  the  case  of  a  widow  iNewton 
V.  Marsden,  2  J.  &  H.  3.56),  orof  a  widower 
{AUen  V.  Jaekeon,  1  Ch.  Div.  899) ;  but 
such  restraints  when  partial  are  valid. 
See  title  Conditioks,  Void. 


This  word  is  used  with  reference 
to  accounts  between  debtors  and  creditors, 
and  signifies  the  making  a  pause  in  the 
accounts  by  striking  a  balance  therein 
(BiiUer  v.  Harrison,  Cowp.  566).  The  ac- 
count which  is  taken  against  a  mortgagee 
in  possession  is  commonly  directed  to  be 
taken  with  rests ;  tliat  is  to  say,  when  the 


mortgagee's  receipts  are  more  than  suffi- 
cient to  cover  the  interest,  the  annual  sur- 
plus is  applied  in  reduction  of  the  principal 
money  {Thomeyero/i  v.  Croeketty  2  H.  L. 
C.  289).  Resta  are  not  usually  (but  maj 
for  any  special  reason  be)  directed  where 
the  interest  is  in  arrear  at  the  time  of 
taking  poasession. 

BESULTIHG  TEVSTI:  £^  title  TEuarSy 
Rbbultino. 

BSSULTIVG  irSB:  See  tiUe  Uses,  Rb- 

SULTINa 

BBSUXmOK.  This  word,  as  used  in 
the  Stat,  of  31  Hen.  6,  s.  7,  signifies  the 
taking  again  into  the  king's  ^mds  such 
lands  or  tonements  as  before,  upon  acme 
false  suggestion  or  other  error,  he  had  de- 
livered to  the  heir,  or  granted  by  letters 
patent  to  any  man  (Cowel ;  Les  Termet  de 
la  Ley).  The  policy  of  the  resumption  of 
royal  grants  of  lands  was  much  agitated 
after  the  Revolution  in  1688,  owinp^  chiefly 
to  the  lavish  way  in  which  William  III. 
made  such  granti  to  the  Duke  of  Portland 
and  others. 

See  title  Repudiation. 

BBTAINSB.  Is  commonly  used  in  two 
senses,  viz.  (1.)  To  signify  the  right  of  an 
executor  or  administrator,  being  a  creditor 
of  the  deceased  testator  or  intestate,  to  pay 
himself  his  own  debt  (at  least  out  of  legid 
assete)  in  priority  to  all  other  ereditoiB  of 
the  deceased  who  are  in  equal  degree  (see 
titles  Administration  of  Assets;  BSle- 
cfUTOR;  Priority);  and  (2.)  To  signify  a 
notice  given  to  counsel  b^  a  solicitor  on 
behalf  either  of  the  plainUlT  or  of  the  de- 
fendant in  an  action,  in  order  to  secure  his 
services  in  the  cause;  and  this  notice  is 
invariably  accompanied  with  a  fee  called  a 
retaining  fee  or  retainer. 

BBTOBKO  HABEKDO,  WBIT  OV.    A 

writ  that  lay  for  the  distrainor  of  cattle, 
goods,  and  chattels,  kc,  (and  who,  on  rs- 
vUvin  brought,  had  proved  his  distress  to 
he  a  lawful  one),  against  him  who  was  so 
distrained,  to  have  the  goods  returned  to 
him  according  to  law,  together  with  dam- 
ages and  coste  (2  Arch.  Pmct  1091).  If 
to  the  retomo  habendo  the  sherilf  returned 
that  the  goods,  &c.,  were  eloigned,  the  de- 
fendant might  then  sue  out  a  writ  of  capias 
in  wiihemam,  requiring  the  sheriff  to  take 
other  goods,  ic,  of  the  plaintiff  instead  of 
those  eloigned ;  and  in  tne  absence  of  any 
such  other  goods,  the  goods  of  the  pledges 
might  then  be  taken  on  a  set,  fa.  (2  Axeb. 
Prac.  1096). 

See  titles   Capias    in   Withbrnam; 
Eloiokmsnt. 
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BXrOSBIOV.  Ab  dittingaiBhed  from 
the  taking  of  i^riaala,  is  the  applioation 
of  the  Lex  TaiionU  to  natioDB  in  respect 
odIv  of  violations  of  oomity  and  of  imperfect 
obligEtiona,  and  not  in  respect  of  rights  of 
property  or  other  legal  rights. 
See  title  Bspbisaia 


A  retraxit  was  an  open 
and  voluntary  renunciation  in  Court  of  a 
suit  b^  the  plaintiff^  by  which  he  for  ever 
lost  his  action.  A  retraxit  was  like  a  noUe 
proBequi,  the  difference  between  them  being 
that  a  reirtxzU  was  a  bar  to  any  future 
action  for  the  same  cause,  whereas  a  ncUe 
prosequi  was  not,  unless  made  after  judg- 
ment (2  Arch.  Pract  1515;  Berber  v. 
Bayer,  2  Dowl.  &  L.  65,  n.  (b)  ). 

See  title  Jcdoment,  VABiBTnES  of. 

BETITBH.  This  is  a  word  which  is 
commonly  applied  to  writs  and  judges' 
summonses,  and  literally  signifies  much 
the  same  as  it  does  in  its  popular  sense, 
viz.,  lo  return  or  send  back  anything. 
Thus,  writs  are  directed  to  certain  persons 
(as  to  sheriffs)  commanding  them  to  per- 
form certain  acts,  and  after  a  certain  time 
to  return  the  same  into  the  Oourt  again, 
together  with  a  certificate  or  memorandum 
certifying  or  stating  what  they  have  done 
in  pursuance  of  such  command.  This 
memorandum  or  certificate  is  written  on 
the  back  of  the  writ,  and  is  now  commonly 
called  the  return  to  it ;  so  that  when  a  writ 
is  directed  to  a  sheriff  oonomanding  him  to 
perform  certain  acts  (as  to  arrest  a  man,  or 
to  return  an  M.P.,  for  Instance),  and  the 
sheriff  in  due  time  returns  the  writ,  to- 

S ether  with  such  a  memorandum  as  above 
escribed,  indorsed  thereon,  this  memo- 
randum is  then  called  the  sheriff's  return  ; 
and  for  a  false  return,  he  is  civilly  respon- 
sible, but  for  a  double  return  (t .e.,  a  return 
of  two  or  more  members  as  both  elected, 
and  between  whom  he  the  sheriff  could  not 
distinguish)  he  is  not  responsible  (Bamar- 
distan  V.  Soame,  6  St.  Tri.  1063).  The 
meaning  of  the  word  *' returnable/'  as 
applied  to  a  judge's  sunmions,  is  nearly 
the  same,  signifying  the  time  appointed  by 
the  judge  in  the  summons  for  nearing  the 
parties  on  the  subject-matter  of  dispute ; 
the  summons  is  said  to  be  returnable  at 
such  a  time,  because  the  party  who  takes 
out  such  summons  returns  with  it  at  the 
time  therein  appointed  to  the  place  whence 
he  took  it  out  (1  Arch.  Pract.  160 ;  Smith's 
Action  at  Law,  241). 

See  title  BABNASDiffiON  v.  Soaub. 

BSU8  PBOXrrTEHBI :  See  title  Rsrs 
Stifulandi. 

BSUB  arXFULAVDI.  The  party  to  a 
stipulation  is  so  called  if  he  is  the  Creditor 
or  obligee,  and  the  debtor  or  obligor  to 
such  a  stipulatioh  is  called  the  reus  pro- 


BSV8  VnXVliUmi'^eontinued. 

nUttrnidi,  Where  there  are  several  credi- 
tors or  several  debtors  jointly  entitled  to 
or  jointly  liable  under  a  stipulation,  they 
were  respectively  called  oorm,  ic,  joint 
ret. 

See  title  SnFTLATio. 

BEYS.  The  bailiff  of  a  franchise  or 
manor ;  hence,  shire  reve  is  used  for  a 
sheriff,  &c.  (Ciiwel).  The  word  is  some- 
times written  Gbeeve. 

BEVELAND.  Such  land  as  having  re- 
verted to  the  king  after  the  death  of  his 
thane,  who  had  it  for  life,  was  not  after- 
wards granted  out  to  any  other  person  by 
the  king,  but  remained  in  charge  on  the 
account  of  the  reve  or  bailiff  of  the  manor, 
who  it  seems  usually  kept  the  profit  of  it 
himself,  till  it  was  discovered  and  pre- 
sented to  the  king  (Domesday:  Spelman 
on  Feuds). 

BEVEHTJE.  The  sources  of  the  revenue 
of  the  Oown,  at  different  periods  in  the 
history  of  England,  will  be  found  stated 
under  the  title  Taxation,  Histout  of  ;  and 
the  sources  of  that  revenue,  as  existing  at 
the  present  day,  will  be  found  stated  under 
the  title  TAXATioif,  Vabietibs  of.  The 
particular  items  of  taxation  referred  to 
under  these  two  titles  should  also  be  con- 
sulted for  fiirther  information  regarding 
them. 

See  titles  Customs  ;  Exom ;  iNOom 
Tax,  &c. 

BEVEKUE  OASES.  Are  within  the  ex- 
clusive competence  of  the  Exchequer  Di- 
vision of  the  High  CJourt  of  Justice  as  a 
Court  of  Revenue.  Notwithstanding  that 
actions  for  offences  against  the  revenue 
laws  are  in  effect  penal,  still  they  are  (for 
the  purposes  of  evidence)  to  be  deemed 
civil  and  not  crimiDal  actions. 

See  titles  Pbivilbob  of  Pabtibb  ;  Bb- 

VBNVB,  COUBT  OF. 

BEVEHUE,  OOUBT  OF.  This  is  the 
Court  of  Exchequer,  now  the  Exchequer 
Division  of  the  High  Court  of  Justice, 
which,  notwithstanding  the  fusion  of  juris- 
diction effected  by  the  Judicature  Acts, 
1878-75,  still  retains  its  practically  exclusive 
jurisdiction  in  matters  of  revenue  (Judic. 
Act,  1873,  B.  84) :  and  the  practice  of  this 
Division  on  its  revenue  side  is  not  affected 
by  the  new  ndes  of  procedure  in  civil 
actions  (Order  Lxn.;  but  see  Order  lxii., 
rules  1  to  6,  April  1880). 

See  title  Coubts  of  Justicb. 

BEVEB8AI.  The  annulling  or  making 
void  a  judgment  or  an  outlawry. 

BEVEBBIOH.  An  estate  in  reversion  is 
defined,  or  rather  described  by  Lord  Coke 
to  be  '*  the  returning  of  the  land  to  the 

2  H 
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BEYEBSIOIT — continued. 
giBntor  or  his  heira  after  the  grant  is 
determined.*'    The  idea  of  a  reversion  is 
founded  on  the  principle  that  where  a  per- 
son has  not  parted  with  his  whole  estate 
or  interest  in  a  piece  of  land,  all  that  which 
he  has  not  given  away  remains  in  him,  and 
the  possession  of  the  land  reverts  or  returns 
to  bun  npon  the  determination  of  the  pre- 
ceding estate.    Thus,  if  a  person  who  is 
seised  in  fee  of  lands  conveys  them  to  A. 
for  life,  he  still  retains  the  fee  simple  of 
the  lands,  because  he  has  not  parted  with 
it ;  but  as  that  fee  simple  can  only  return 
or  fall  into  possession  upon  the  determina- 
tion or  ending  of  the  preceding  estate  (t.0., 
of  A.'s  estate  for  life),  it  is  only  a  fee 
simple  estate  in  reversion.    So  that,  per- 
haps, a  reversion  may  be  shortly  defined 
as  "  the  residue  of  an  estate  left  in  the 
grantor.*'    The  interest  which  a  man  has 
in  lands  in  reversion  is  commonly  called  a 
reversionary  interest  (2  Cruise,  395, 896). 
^  title    Inoobfobial     Hbbadita- 

MCNTS. 

BXVZB8I0HABY     nnSBSST.       The 

right,  title,  or  interest,  which  a  person  has 
in  or  to  the  reversion  of  lands  or  other 
property.    A  right  to  the  future  enjoy- 
ment of  property  at  present  in  the  pos- 
session or  occupation  of  another  is  also 
(i«quently  so  called.    With  regard  to  the 
disposition  of  such  reversionary  interests  in 
property.  Firstly,  if  the  property  was  Beal, 
— A  deed  of  grant  at  common  law  was 
the  mode  of  alienation  to  a  stranger,  and  a 
deed  of  release  was  the  mode  of  alienation 
to  a  prior  estate  man  with  whom  the  re- 
versioner was  in  privity ;  and  if  tlie  alienor 
was  a  married  woman,  a  fine  was  necessary 
in  addition,  and  at  the  present  day  the 
woman  would  acknowledge  the  deed  under 
8  &  4  WiU.  4,  c.  74 :  Secondly,  If  the 
reversion   was   Penonal    property, — then 
(a.)  If  leasehold,  the  mode  of  alienation 
was  by  assignment;  and  if  the  property 
was  the  wife's  leasehold,  the  husband's 
assid^ment  of  it  (being  legal)  was  abso- 
lutely effective  without  the  wife's  concur- 
rence, and  it  is  so  stUl ;  and  (6.)  If  pure 
Eersonalty,  the  husband  and  wife  must 
ave  assigned  same  together ;  but  the  wife 
could  not  levy  any  fine  thereof  nor,  until 
Halins's  Act  (20  &  21  Vict.  c.  57)  enabled 
her  to,  acknowledge  the  deed  of  assignment^ 
which  was  therefore  practically  inoperative 
as  against  her,  and  she  would  have  taken 
by  right  of  survivorship  if  she  survived 
her  husband.    But  now  Malins's  Act  has 
enabled  the  wife  to  acknowledge  the  deed 
in  such  latter  case. 

See  titles  Equity  to  a  Sbttleuemt  ; 
SuBvivoBSHiP,  Wife's  Biqht  of; 
BrrvBsioif. 


SXYXmon,  8ALE8  of.  These  are 
no  longer  to  be  set  aside  on  the  ground  of 
undervidue  merely  (31  Vict,  c  4);  but 
this  statute  does  not  affect  the  jazisdiction 
of  Courts  of  Eqxnty  over  improper  sales  by 
unwary  young  men  {Tyler  v.  latee,  L.  B. 
6  Gh.  665). 

See  title  Fraud. 

BEVKKTEB,  FOXMSDOH  DT :  /Sm  title 

FOBMXDON. 

BBYE8T.  To  replace  one  in  the  posses- 
sion of  anything  of  which  he  has  been 
divested,  or  put  out  of  possession  (Boper, 
Husband  and  Wife.  853).  It  is  opposed  to 
DrvEBT.  The  woros  reveet  and  diveet  are 
also  applicable  to  the  mere  right  or  title, 
as  opposed  to  the  possession. 

See  titles  Ybstbd  Imtsbut  ;  Vbstbd 
Lbgaot;  YBerrBD  BsMAiKimB. 

BEVIEW,  BILL  OF.  A  bill  filed  to 
reverse  a  decree  in  Ohanoery,  which,  after 
it  had  been  duly  inroUed,  a  partj  might 
find  good  grounds  for  having  reversed, 
either  (1.)  from  error  apparent  on  the  face 
of  the  decree,  or  (2.),  from  new  &cts  di»- 
covered  since  the  decree  was  made,  or  since 
publication  had  passed  in  the  cause,  and 
which  consequently  could  not  be  used 
when  the  decree  was  made  (2  Dan.  Ch. 
1422;  Hunter's  Suit  in  Eq.  182).  This 
bill  was  the  alternative  remedy  with  an 
appeal  to  the  House  of  Lords.  At  the 
present  day,  no  such  bill  would  be  required 
or  permitted ;  but  in  either  case  an  appeal 
would  be  brought  against  the  decree  or 
judgment,  and  upon  the  argument  of  the 
appeal,  the  fresh  evidence  would  be  ad- 
mitted. 

See  titles  Afpbalb,  Evidsnoe  upon; 
Bill  of  Bsvncw ;  Bs-HBABma. 

BXVIEW,  COXmSSIOH  OF.  A  com- 
mission sometimes  granted  in  extraordi- 
nary cases  to  reverse  the  sentence  of  the 
Gourt  of  Delegates  when  it  was  appre- 
hended they  had  been  led  into  some 
material  error. 

See  title  Ooubtb  EocLBBiAfimoAL. 

BSVIXW,  COUBT  OF.  A  Gourt  estab- 
lished by  I  &  2  WiU.  4,  o.  56,  for  the  adju- 
dicating  upon  such  matters  in  bankruptcy 
as  before  were  within  the  jurisdiction  <x 
the  Lord  Chancellor.  It  formed  a  consti- 
tuent part  of  the  Court  of  Chanoeiy,  and 
exercised  a  general  jurisdiction  in  bank- 
ruptcy, with  an  appeal  to  the  Lord  Chan- 
ceUor  on  matters  of  Law  and  Equity,  or 
on  the  wrongful  refusal  or  admission  of 
evidence.  This  Court  has  long  ceaaed  to 
exist,  and  in  lieu  of  it  there  has  been  esta- 
blished the  Court  of  Bankruptcy  with  an 
appeal  to  the  Lords  Justices  in  Chanoery 
and  with  an  ultimate  appeal  (but  by  leave 
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BIVISW,  OOUXT  OW-HMmUnued. 

only)  to  the  Hoiue  of  Lords  (fiankruptoy 
Act,  1869). 

BBYIEWIHO  TAZATIOH.  The  re- 
taxing  or  re-examining  an  attorney's  bill 
of  costs  by  the  Master  or  Taxing  Master. 
The  Oonrts  sometimes  order  the  Masters  or 
Taxing  Masters  to  review  their  taxation, 
when  it  appears  that  items  hare  been 
allowed  or  disallowed  on  some  erroneous 
principle,  or  under  some  mistaken  impres- 
sion (Arch.  Pract.). 

See  title  Taxatiozt  of  Costs. 

BEVISnrO  BABSI8TSB8.  Are  officers 
appointed  by  and  acting  under  the  autho- 
n^  of  the  Stat.  6  &  7  Vici  c.  18,  as  amended 
by  the  stats.  28  &  29  Yiot.  c.  86,  30  &  31 
Viot.  c.  102,  and  36  &  37  Vict  c  70,  in 
which  seyeral  statutes  their  powers  and 
the  procedure  before  them  are  prescribed, 
the  object  of  their  appointment  being  to 
seoure  a  oorreot  register  of  Yoters  in  Par- 
liamentary Elections. 

SJEViVINO.  In  law  signifies  much  the 
same  as  it  does  in  its  popular  sense,  viz., 
renewing,  calling  to  life, again,  &c  Thus, 
when  a  certain  time  (formerly  a  year  and  a 
day,  but  now  six  years)  has  elapsed  after 
Tudgment  is  signed,  without  execution 
being  sued  out  upon  it,  the  law  presumes 
that  the  judgment  has  been  executed, -or 
that  the  plaintiff  has  released  the  execu- 
tion ;  and  the  plaintiff,  in  order  to  sue  out 
execution,  must  in  that  case  first  revive  the 
judgment. 

See  the  two  following  titles. 

BXVIYOB,  SILL  07.  A  bill  in  Chan- 
cery which  was  filed  for  the  purpose  of 
reviving  the  proceeding  in  a  suit,  when, 
from  some  circtunstances  (as  for  instance, 
the  death  of  a  sole  plaintiff),  the  suit  had 
alwted.  Wherever  the  right  of  the  party 
dying  survived  to  his  co-plaintiff  or  co- 
defendant,  and  the  cause  was  in  the  same 
condition  after  the  party's  death  as  it  was 
before,  then  the  suit  did  not  abate,  and 
consequently  did  not  require  to  be  revived. 
Under  recent  statutes  the  trouble  of  re- 
sorting to  a  bill  of  revivor  is  dispensed 
with. 

See  titles  Beviyob,  Obdeb  of;  Sttf- 

PLBMENTAL  BiLL ;  EXBOUTION. 

BBViVOB,  OBDBB  07.  In  oase  any 
iMurty  to  an  action  dies,  marries,  or  becomes 
bankrupt,  and  thereby  some  dievolution  of 
estate  or  interest  arises  by  operation  of  law. 
the  action  is  not  to  be  deemed  abated 
(Order  l.»  1 ;  Eldridge  y.  Burgeee^  7  CSi. 
Diy.  411) ;  but  the  Court  may  oraer  (as  the 
ease  may  require)  the  personal  represon- 
tative,  or  the  husband,  or  the  trustee,  or 
other  the  successor  in  interest  to  be  made 
(if  necessary)  a  party  to  the  action  or  to  be 


BSVXTOB,  OBDBB  07-HXMiitniie(i. 

served  with  notice  thereof  (^Baynicn  v. 
BnyiUon,  9  Ch.  Diy.  250).  The  order  is 
made  on  summons  or  motion  supported  by 
an  affidavit  of  the  event  occasioning  tho 
devolution  of  interest  (Order  l..  4).  And 
where,  pending  the  action,  there  is  any 
devolution  of  interest  by  act  of  the  party, 
the  action  is  not  to  oe  deemed  abated 
(Order  l.,  1),  but  may  be  continued  against 
the  successor  in  interest  (Order  l.,  3); 
and  the  requisite  order  may  be  obtained 
upon  an  ex  parte  application  (by  summons 
or  motion)  supported  by  an  afflaavit  of  the 
fieust  of  the  devolution  of  interest  (Order  l.^ 
4).  The  like  procedure  applies  where  any 
person  interested  comes  into  existence 
after  writ  issued,  his  subsequent  coming 
into  existence  operating,  in  fact,  as  a  devo- 
lution of  interest  (Order  l.,  4 ;  Haliane  v. 
Eek/ord,  W.  N.  1879,  p.  80).  The  order 
in  all  the  foregoing  cases  is  called  an  order 
of  revivor ;  and  the  order  of  revivor  is  to 
be  served  on  the  continuing  party  or  par- 
ties, and  also  upon  the  new  (or  substitu- 
tionary) parties  or  party  to  the  action,  and 
becomes  oinding  as  from  tiie  time  of  service 
on  the  party  served  therewith  fOrderL.,  5), 
subject,  nevertheless,  to  be  discharged  upon 
application  at  any  time  within  twdve  days 
after  service  (Oixler  l.,  6),  or  (in  oase  of 
effective  disability)  within  twelve  days 
after  the  removal  of  such  effective  disability 
(Order  l.,  7). 

BEVOOAHOH  07  077BB :  See  title 
Offeb. 

BEVOCATIOH,  POWBB  07.  The  power 
to  revoke  or  call  back  something  granted. 
As  if  any  one  makes  a  conveyance  of  any 
lands,  with  a  clause  of  revocation,  at  his 
will  and  pleasure,  of  such  conveyance; 
here  the  clause  by  which  such  person  re- 
serves to  himself  tho  power  of  revoking 
such  conveyance  is  termed  a  power  of  revo- 
cation (4  (;ruise,  466). 

BBVOGATIOB  07  XTSBS :  See  title  CoN- 
VBTANOBS,  sub-title  Deed$  revoking  Usee. 

BEVOOAHOK  07  WILL:  See  title 
Wills. 

BIDBB.  A  rider,  or  rider-roll,  signified 
a  schedule  or  small  piece  of  parchment  an- 
nexed to  some  pc^  of  a  roll  or  record.  In 
familiar  use  any  kind  of  schedule  or  writing 
annexed  to  a  document  which  cannot  weU 
be  incorporated  in  the  body  of  such  docu- 
ment is  called  a  rider. 

BIDIVOB.  The  three  great  divisions 
of  the  county  of  York  are  called  the 
North,  West,  and  East  Bidings.  The  word 
**  riding"  is  said  to  be  a  corruption  of  tri- 
thing,  meaning  the  third  part  of  a  county. 
See  title  &eoibtbt  of  Deeds. 
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XDOrS  AKKHAU.  A  i»lea  lued  in  an 
action  of  debt  upon  airearagea  of  aooonnt, 
by  which  the  defendant  alleged  that  there 
«a«  nothing  in  arrear  (Cowel). 

See  titles  Aooount,  Actioh  or;  Am- 

MUITT. 

BnOIB  FSB  DS80BBT.  A  plea  pleaded 
by  an  heir  to  an  action  brought  againat  him 
for  debt  doe  by  hia  ancestor  to  the  plaintiff^ 
signifying  that  he  had  xeceiTcd  nothing 
from  his  ancestor,  and  therefore  was  not 
liable  for  his  anceekor's  debt. 
See  title  AflsriB. 

BIGHT.  A  lawful  title  or  claim  to  any- 
thing. 

See  title  Biohib,  Vibiriis  op. 

BIOHT  OF  AOnO  V :  See  title  Aotion 
OF  Butt. 

BIOHT,  WBIT  07:  See  title  Wbit  of 

BlOHT. 

BIOHT  CI.081,  WBIT  OF.  A  writ 
which  the  king's  tenants  in  ancient  demesne 
lands  were  entitled  to,  in  order  to  trr  the 
right  of  their  property  in  a  peculiar  Court 
of  their  own,  called  a  Court  of  ancient 
demesne. 

BIOHT  TO  BBOIV.  This  is  the  phrase 
which  denotes  the  right  of  the  one  or 
other  party  to  an  action  to  open  the  case. 
It  iuYolyes  the  right  to  reply ;  the  reply 
being  often  most  el&otiTe  especially  in 
trials  before  a  junr,  the  right  to  begin  is 
sometimes  a  considerable  advantage  to  the 
party  who  has  it.  The  jp^neral  rule  de- 
ciding the  matter  is  the  following:— Sup- 
posing no  evidence  were  adduced  on  either 
bide,  the  party  against  whom  the  yeidict 
would  be  given  has  the  right  to  begin. 
This  rule,  however,  does  not  mean  that  the 
defendant  (if  it  should  so  happen)  must 
open  the  pleadings;  for  in  every  case, 
without  any  exception,  the  pleadings  are 
opened  by  the  plaintiff  or  his  counseL  The 
rule  has  therefore  reference  to  the  evidence 
merely.  There  are  the  three  following 
principal  applications  of  the  rule : — 

(1.^  The  plaintiff  begins,  if  the  onus  of 
provingany  one  of  the  issues  rests  on  him  ; 

(2.)  The  defendant  begins,  if  the  onus 
of  proving  not  a  single  issue  rests  on  the 
plaintiff,  but  all  of  them  on  the  defen- 
dant; and 

(8.)  Where  the  burden  of  proving  all 
the  issues  lies  on  the  defendant,  and  the 
burden  of  proving  the  amount  of  the  da- 
mage only  lies  on  the  plaintiff,  then  the 
plaintiff  liegins  {Carter  v.  Jonea,  6  C.  &  P. 
64),  although  formerly  the  rule  in  that 
case  was  that  the  defendant  should  begin 
(Cooper  v.  WaMey,  3  C.  &  P.  474), 

See  titles  Beqqt,  Biobt  to;  Bsplt, 
Right  to. 


BI0HT8,  YABIBTIS8  OF.  Rights  have 
been  variously  distinguished,  as  being 
either  (1.)  Bights  tn  rem,  or  (2.)  Rights  in 
pereonam ;  OT  again,  as  being  either  (1.) 
liegal  rights,  or  (2.)  Moral  rights,  other- 
wise as  being  either  (1.)  Rights  of  perfect 
obligation,  or  (2.)  Rights  of  imperfect  obli- 
gation ;  or  again,  as  being  eitiier  (1.)  Rela- 
tive rights,  or  (2.)  Absolute  rights;  or 
again,  as  being  either  ^1.)  Vested  or  (2.) 
Contingent ;  and  so  form.  And  Austin  in 
his  Province  of  Jurieprudence  DeUrminedf 
divides  rights  into  primary  rights  on  the  one 
hand,  being  rights  which  are  ends  in  them- 
selves, and  into  sanctioning  (t.e..  Second- 
ary) rights  on  the  other  hand,  being  rights 
(or  rather  remedies  or  rights  of  action) 
which  are  merely  inutruments  for  enforcing 
or  securing  the  rights  called  primary. 

BIHOB,  OIVIHO.  A  custom  anciently 
observed  by  sergeants-at-law  on  being 
called  to  that  degree  or  order.  These 
rings  hore  the  inscription  of  some  motto 
selected  by  the  seigeant  about  to  take  the 
new  degree. 

See  title  Skrgkant. 

BIOT.  If  three  or  more  persons  assemble 
together  with  an  intent  mutually  to  assist 
each  other  against  any  one  who  shall 
oppose  them  in  the  execution  of  some 
enterprise  of  a  private  nature,  with  force 
or  violence  agamst  the  peace,  or  to  the 
manifest  terror  of  the  people,  whether  the 
act  intended  were  of  itself  lawful  or  un- 
lawful, and  though  they  after  depart  of 
their  own  accord  without  doing  anything, 
it  is  an  unlawful  assembly.  If  after  their 
first  meeting  they  move  forward  towards 
the  execution  of  their  intended  purpose, 
whether  they  actually  execute  that  pur- 
pose or  not,  this,  according  to  general 
opinion,  is  a  rout.  And  if  they  put  it  into 
execution,  then  it  is  a  riot.  And  if  any 
person  encourages,  promotes,  or  takes  part 
in  such  riot,  whether  by  words,  signs,  or  ges- 
tures, or  by  wearing  the  badges  or  ensigns 
of  the  rioters,  he  is  considerea  a  rioter  (1 
Hawk.  c.  65,  s.  1 ;  Aroh.  Crim.  Law,  841). 
See  tide  Riot  Act. 

BIOT  ACT.  Is  the  statute  1  Geo.  1,  s.  2, 
c.  5,  which  enacts  that  if  twelve  or  more 
persons,  riotously  assembled  and  being 
ordered  by  proclamation  to  disperse,  riot- 
ously remain  together  for  one  hour  there- 
after, they  are  guilty  of  felony;  the  punish- 
ment of  death  prescribed  by  the  Act 
was  reduced  by  7  Will.  4,  and  1  Yici 
c  91  to  transportetion  (now  penal  servi- 
tude) for  life  or  for  any  term  not  less  than 
fifteen  years,  or  impriBonmeut  not  exceed- 
ing three  years. 

BIPABIAH  PBOFBIXTOBS:  See  titles 
Easements,  sub-title  Wateb;  Naviqabli 

AMD  NON-MAYIQABLB  RlVBBS  ;  BIYSB8. 
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With  reference  to  navigaJtHe 
iiTera,  tee  title  Natioation,  Pubuo  Bight 
or.  The  law  as  to  notMiavigable  riven  is 
as  follows : — 

(1.)  The  soil,  ueque  ad  medium  JUum 
vix,  nsuallj  belongs  to  the  adjoining  pro- 
prietors on  each  side  of  the  river,  and  that 
in  proportion  to  their  estates  along  the 
bank  iBiekett  v.  Morris,  L.  R.  1  H.  L., 
8a  47). 

(2).  Accretions  from  the  gradual  change 
or  deflection  of  the  coarse  of  the  river  be- 
come the  propertv  of  the  adjoining  pro- 
prietor {Ford,  V.  Laeey,  7  Jar.  (N.S.)  684) ; 
similarly  accretions  by  aUutfio  {Muteumat 
Imam  Bandi  v.  Surgovind  Ghose,  4  Moo. 
Ind.  Add.  403). 

(3.)  The  ose  of  the  river  belongs  pri- 
marily to  the  adjoining  proprietors,  bat  in 
most  private  rivers  of  any  size,  the  pablio 
have  assorted  various  llmitea  rights  of 
nser,  not  always  readily  acqaiesced  in  by 
the  proprietor. 

(4.)  The  use  of  the  banks  is  incident  to 
the  nseof  the  river,  and  persons  having  the 
latter  right  have  the  former  also. 

(5.)  The  right  of  fishing  in  non-navigable 
rivers  belonp  to  the  adjoining  proprietors, 
and  such  right  is  protected  by  tne  stat 
80  Vict.  c.  18,  and  its  violation  is  made 
a  criminal  offience  by  stat  24  &  25  Vict 
0.96. 

See    titles   Alluvio  ;     Kahkmkntb  ; 
Fishery. 

BOASB:  See  titles  Easements;  High- 
ways; Ways;  Ac. 

BOBBEBT.  The  felonions  and  forcible 
taking  of  goods  or  money  to  any  value 
tnm  the  person  of  another  by  violence  or 
patting  him  in  fear  (1  Hawk.  P.  G.  25; 
Arcii.  Grim.  Law,  412). 
See  title  Labcbny. 

BOGUBS  ABB  VAGABOBBS :  See  title 
Vaqabondb. 

BOLL.  A  schedule  or  sheet  of  parch- 
ment on  which  legal  proceedings  were  or 
are  entered.  Thns  the  roll  of  parchment 
on  which  the  issue  used  to  be  entered  was 
termed  the  issae  roll.  Bo  the  rolls  of  a 
manor,  wherein  the  names,  rents,  and  ser- 
vices of  the  tenants  are  copied  and  inrolled, 
are  termed  the  Gourt  rolls.  There  are  also 
various  otber  rolls,  e.o.,  those  which  con- 
tain the  records  of  Chancery,  and  which 
are  called  the  Rolls  of  the  Ghancery ;  those 
which  contain  the  registers  of  the  proceed- 
ings of  ParUaments,  and  which  are  called 
the  rolls  of  Parliament;  &c.  (Orig.  Jur. 
199^;  Gowel). 

BOLLS  OOBBT:  See  tiUe  MAffiKB  or 

the  fiOLLS. 

BOKAK  CATHOLICS.    Were  excepted 


BOXAV  CATHOLIOa-coiUt'nfuxf. 
from  the  Toleration  Act  (1  Will.  &  ITary, 
s.  1,  0.  18),  but  wore  relieved  from  their 
disabilities  by  the  Gathdic  Emancipation 
Act,  1829  (10  Geo.  4,  o.  7).  The  later 
Acts,  2  A  3  Will.  4,  o.  115,  7  &  8  Vict 
0. 102,  and  9  dfc  10  Vict  o.  59,  have  placed 
Boman  Gatholics  on  the  same  level  in  all 
respects  as  Protestant  Dissenters. 

See    titles    Disssirnuu  ;     Nqn-Goh- 

rOBMISTB :  TOLIBATIOH  AOT. 

BOXAB  LAW.  The  Givil  Law  com- 
prised in  the  Digest,  Gode,  and  Institutes 
of  Jtistinian  is  so  called.  It  has  no 
anthority  in  England,  otherwise  than  as  it 
is  approved  by  the  Gourts  as  being  con- 
sistent with  honour,  in  the  absence  of  any 
statute  or  common  law  principle  to  the 
contrary. 

BOOT  07  TITLB.     The  document  with 
which  an  abstract  of  title  properly  com- 
mences is  called  the  root  of  the  title. 
See  title  AfiSTBAor  or  Title. 

BOTTBH  BOBOVOES.  Small  boroughs 
which  prior  to  Reform  Act,  1832,  returned 
one  or  more  members. 

See  title  Betobm  Aot,  1832. 

BOUT :  See  title  Bior. 

BOTAL  ASSEBT.  The  royal  assent  is 
the  last  form  through  which  a  bill  goes 
previously  to  becoming  an  Act  of  Parlia- 
ment; it  is,  in  the  words  of  Lord  Hale, 
**  the  complement  and  i)erfection  of  a  law.** 
The  royal  assent  is  given  either  by  the 
queen  in  person,  or  by  royal  commission  by 
the  qneen  herself  signed  with  her  own 
hand.  It  is  rarely  given  in  person,  except 
when  at  the  end  of  the  session  the  oueen 
attends  to  prorogue  Parliament,  ir  she 
should  do  so. 

See  tiUe  Le  Boy  lb  Yeut. 

BOTAL  C0X7BTS  07  JITSTICB.  Under 
the  Stat  42  &  48  Vict.  c.  78,  a  28,  this  is 
the  name  given  to  the  buildings  together 
with  all  additions  thereto  erected  under 
the  Gourts  of  Justice  Building  Act,  1865 
(28  ft  29  Vict  c.  48),  and  Gourts  of  Justice 
Goncentration  (Site)  Act,  1865  (28  &  29 
Vict  c.  49). 

BOTAL  7ISE.  The  whale  and  sturgeon 
are  so  called;  and  these,  when  either  thrown 
ashore  or  caught  near  to  the  shore,  belong 
to  the  Grown. 

BOTAL  lOBBS.  Those  mines  which 
are  properly  royal,  and  which  the  king  is 
entitled  to  when  found,  are  mines  of  gold 
and  silver,  and  no  other  mines  (Bainbndge 
on  Mines,  by  Brown,  4th  ed.) 

BOTAL  FBBBOGATIYB :  See  tiUe  Pee- 

BOGATIVE. 
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B0TALTI18.  The  rights  or  Buperiorities 
of  the  king  were  so  called.  The  dues  of 
the  lessor  or  landlord  of  mines  are  also 
OR  lied  royalties,  apparently  in  analogy  to 
the  superiorities  of  the  Crown.  Siioh  last 
mentioned  royalties  are  also  freqaently 
called  tonnage  rents  or  uncertain  rents, 
varying  as  they  do  with  the  amount  of 
mineral  gotten;  and  it  is  a  not  unusual 
thing  in  leases  comprising  divers  minerals 
to  reserve  divers  such  tonnage  or  uncertain 
rents  in  respect  of  the  divers  minerals 
respectively  gotten.  The  rent  certain  (if 
any)  reserved  in  such  cases  is  rent  proper, 
and  is  called  dead  rent,  because  it  is  pay- 
able whether  any  mineral  is  gotten  or  not. 
Rents  and  royalties  may  also  be  reserved 
upon  patents,  copyrights,  &c. 

BTTBBIC8.  The  directions  contained  in 
the  Book  of  Common  Prayer  for  the  order- 
ing of  public  worship  are  so  called.  In 
addition  to  the  ecclesiastical  statutes  and 
the  proclamations  in  the  nature  of  eccle- 
siastical  statutes,  these  rubrics  have  the 
operation  of  statutes,  the  Act  of  Uniformity 
of  1662  (13  &  14  Car.  2,  c.  4),  s.  2,  having 
enacted  that  the  Book  of  Common  Prayer 
attached  thereto  should  thenceforth  alone 
be  used  in  manner  and  form  as  appointed 
(Brice's  Public  Worship). 

BTTLE.  This  word  is  used  in  various 
senses.  In  its  most  common  acceptation 
it  signifies  an  order  made  by  the  Court  at 
the  instance  of  one  of  the  parties  in  a  suit, 
usually  commanding  the  opposite  party  to 
do  some  act,  or  to  shew  cause  why  some 
act  should  not  be  done.  A  rule  of  this 
kind  is  said  to  be  either  a  rule  nisi,  i.e.,  to 
shew  cause,  or  a  rule  absolute.  A  nde 
nisi  or  to  shete  cause  commands  the  party 
to  shew  cause  why  he  should  not  do  the 
act  required,  or  why  the  object  of  the  rule 
shoula  not  be  enforced.  A  rule  dbsolute 
commands  the  subject-matter  of  the  rule 
to  be  forthwith  enforced.  There  are  some 
rules  which  the  Courts  authorize  their 
officers  to  grant  as  a  matter  of  course  with- 
out formal  application  being  made  to  them 
in  open  Court,  and  these  were  termed  side- 
bar rules,  because  moved  for  by  the  attor- 
neys at  the  side  bar  in  Court;  such,  for 
instance,  was  the  rule  to  plead,  the  rule  to 
reply,  to  rejoin,  and  many  others,  which 
have  all  been  rendered  unnecessary  by 
recent  statutory  changes. 

BULB  ABSOLtJTX:  See  title  Bulk. 

BULE  OT  COXTBT.  The  rules  for  regu- 
lating the  practice  of  the  different  Courts, 
and  which  the  judges  are  empowered  to 
frame,  and  to  put  in  force  as  occasion  may 
require,  are  termed  Bnlee  of  Court 
See  title  Ordebs  and  Beues. 


BtriB  HIBI :  See  title  Bulk 

BULB  or  TEE  BOAD.  The  sailing  and 
steering  rules  which  prescribe  the  coarse 
to  be  taken  by  sailing  vessels  and  steam 
ships  upon  meeting  each  other,  especially 
when  there  is  any  risk  of  collision  between 
them,  prescribe  what  is  called  the  Bule  of 
the  Boad.  These  rules  have  been  esteb- 
lished  partly  by  statute,  partly  by  the 
Trinity  House,  ancl  Partly  by  the  Board  of 
Trade  (Kay's  Shipmasters;  BUude  and 
Pollock). 

BULB  nr  SEELLBTB  OAfB :  See  title 
Shxllbt's  Cao,  BULl  IH. 

BITIJB,  TO.  Is  commonly  used  in  two 
senses :  (1)  for  commanding  or  requiring 
by  a  rule  or  order  of  Court,  as  to  rule  a 
sheriff  to  return  a  writ,  &c ;  (2)  for  lay- 
ing down,  or  deciding,  or  settling  a  point 
of  law. 

BULB  nr  WILD'S  0A8E:  See  tiUe 
Wild's  Cask,  Bulb  in. 

BVIiBS  OV  TEE  KlVO'fl  BEHOE  FBI- 
80H.  Were  certain  linuts  without  the 
walls,  within  which  all  prisoners  in  cus- 
tody in  civil  actions  were  sJlowed  to  live, 
upon  giving  security  by  bond  with  two 
sufficient  sureties  to  the  marshal  not  to 
escape,  and  paying  him  a  certain  percent- 
age on  the  amount  of  the  debts  for  which 
they  were  detained  (Bagley's  Prao^) 

BtTIEB  07  PBACnOE :  See  title  Obdebs 

Aim  BULES. 

BUX0UB8.  Common  rumours  are  not 
admissible  in  evidence  for  any  purpoae; 
nor  do  such  rumours  affect  a  purchaser  or 
mortgagee  with  notice.  But  a  oommon 
rumour  may  suggest  inquiry,  and  in  tbai 
way  lead  to  notice  or  to  the  discovery  of 
evidence  properly  so  called.  Al8o»  when 
the  conduct  of  a  person  is  in  question,  he 
may  be  asked  whether  a  certain  rumour 
had  reached  his  ears  at  a  particular  time^ 
because  in  such  a  case  the  rumour  so  rsach- 
ing  him  or  not  might  be  part  of  the  res 
geUss. 

BmnmrG  bats  :  See  title  Lay  Datb. 

BinrHnrG  WTEE  THE  LAHB.  Acov»- 
nant  is  said  to  run  with  the  land  when 
either  the  liability  to  perform  it,  or  the 
right  to  take  advantage  of  it,  passes  to  the 
assignee  of  that  land.  Thus,  if  A.  grants 
B.  a  lease  of  the  land  for  twenty-one  years, 
and  the  lease  contains,  amongst  other  cove- 
nants, a  covenant  on  the  part  of  A.  for 
the  quiet  enjoyment  of  the  land  by  K 
during  the  t^rm,  and  also  a  covenant  on 
the  part  of  B.  to  cultivate  the  land  demised 
in  a  particular  manner,  and  B.  afterwaids 
assigns  the  land  to  C.  for  the  residue  of 
the  term,  in  this  case  the  liabili^  to  per* 
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BimnrO  with  TKS  LAVD— conCd. 

form  the  ooTenant  made  by  B.  and  the 
right  to  take  advantage  of  the  oovenant 
made  by  A.  would  deyolve  nwm  G.  as  aa- 
Biffnee  of  the  land  to  which  uie  oovenants 
related,  and  in  so  doinr  ther  would  be 
■aid  to  ran  with  the  land  (^N<Ae  ▼.  Awder, 
Cro.  Eliz.  436 ;  ChekBon  r.  Code,  Gro.  Jac. 
125).  In  Bpenoet'a  CcuCy  otherwise  ^JpeiMer 
▼.  Clark,  5  Rep.  16,  decided  in  the  twenty- 
fifth  year  of  the  reign  of  Elizabeth,  it  was 
resolved  what  covenants  were  perscmal  and 
what  real,  so  as  to  ran  or  not  with  the  land 
(or  with  the  reversion);  and  the  reasons 
for  snoh  resolution  are  given  in  the  case 
of  BaUy  v.  TfeOt,  reported  in  Wihnot  344. 
See  title  Covenant,  sab-title  Bed  and 
Fenonal  CovenatUe, 

BUHHIHO  WITH  THB  BXVER8I0V. 

A  oovenant  is  said  to  ran  with  the  rever- 
sion when  either  the  liability  to  perform 
it,  or  the  right  to  take  advantage  of  it, 
passes  to  the  assigQee  of  that  reversion. 
Thos,  if  A.  grants  a  lease  of  land  to  B.  for 
twenty-one  years,  and  the  lease,  among 
other  covenants,  contains  a  covenant  on 
the  part  of  A.  for  the  quiet  enjoyment  of 
the  land  by  B.  daring  tne  term,  and  also  a 
covenant  on  the  part  of  B.  to  cultivate  the 
land  demised  in  a  particular  manner,  and 
A.  afterwards  assigns  the  reversion  in  the 
land  to  0.,  in  this  case  the  liability  to 
perform  the  covenant  made  by  A.,  and  the 
right  to  take  advantage  of  the  covenant 
made  by  B.,  would  devolve  upon  C.  as  as- 
signee of  the  reversion  in  the  land  to 
which  the  covenants  related;  and  in  so 
doing  they  would  be  said  to  run  with  the 
reversion  \Ncke  v.  Awder,  Cro.  Eliz.  436; 
OampbeU  v.  Leuris,  3  B.  &  A.  392 ;  MiddU- 
more  v.  ChodaU,  Cro.  Car.  503;  Cookeony. 
Cock^  Cro.  Jac.  125).  In  Spencer'B  Ccue, 
otherwiae  called  fipeneer  v.  Ulark  (5  Bep. 
16),  25  Eliz.,  as  explained  in  BaUy  v. 
Wdh  (Wilm.  344),  the  principle  of  cove- 
nants running  or  not  with  the  reversion 
(or  with  the  land)  is  expounded. 

See  title  Covinabt,  sub-title  Asoi  and 
Peraonai  Covenants. 

BTr&AI    DSAIT:     See    title     Bubal 

DSAHKBT. 

BUBAL  DBAHBBT.  The  circuit  or 
jurisdiction  of  a  rural  dean  is  so  called, 
that  is  to  say,  of  a  dean,  who  (as  opposed 
to  the  dean  of  a  cathedral  church)  acts 
generally  as'  overseer  for  the  bishop  within 
the  group  of  parishes  constituting  his 
diaoonal  territory,  for  the  purpose  of  in- 
specting and  reporting  upon  tne  conduct 
of  the  clergy  of  such  parishes,  and  the  con- 
dition of  the  fabrics  of  the  church  therein ; 
he  is  also  usually  the  bishop's  examiner  of 
candidates  for  Holy  Orders.    In  these  re- 


BUBAI  JHEAJnXt—conUnued, 
spects  a  rural  dean  ia  very  different  from 
tne  Dean  of  a  CathediaL 

See  titles  Abohdbaoov  ;  DcAV. 

BTJTA  (LB8A.  In  Boman  Law,  were 
things  dug  up  (rtUa)  and  things  out  down 
(ossm),  out  ox  or  upon  land ;  and  unless 
they  were  expressly  included,  they  were 
not  deemed  to  pass  with  the  land  sold 
(Dig.  xix.  1, 17, 6). 


B. 

8A0  ABB  800:  See  titles  liAiroB;  Soo. 

SAOBAXEBTI  AOnO.  in  Boman  Law, 
was  the  general  legis  actio,  to  which  resort 
might  always  be  had,  failinc^  a  right  to  use 
any  of  the  four  other  or  worter  forms  of 
the  legie  actionee. 

See  title  Leqis  AonoNES. 

8A0BILBOB.  A  desecration  of  any 
thing  that  is  holy,  e.o.,  a  church  or  con- 
secrated burial-ground.  The  alienation  to 
laymen  of  lauds  which  had  been  given  to 
religious  purposes,  or  the  application  of 
such  lands  to  profane  and  common  pur- 
poses, was  also  termed  sacrilege  (Cowel). 
Injuring  the  fabric  or  ornaments  of  a 
church  is  punishable  under  the  stat.  1  Mary, 
sees.  2,  o.  3 ;  and  setting  fire  to  or  attempt- 
ing to  set  fire  to  any  church  or  place  of  reli- 
gious worship  is  a  malicious  injury  to  pro- 
perty within  the  stat.  24  A  25  Yiot  o.  97. 
See  title  Mauoxovs  Injury  to  Pbo- 

PBBTT. 

8AR  CONBTTOT.  A  guarantee  or  se- 
curity granted  by  the  sovereign  under  the 
great  seal  to  a  stranger  for  his  safe  coming 
into^  and  passing  out  of  the  kingdom 
(Cowel). 

See  title  Sati-ouabd. 

8ATB-0UABD.  A  security  given  by 
the  sovereign  to  a  stranger  wno  fears  the 
violence  of  any  subject  for  seeking  his 
rights  by  course  of  Law  (Beg.  Orig.  26 ; 
Cowel). 

^  title  Safe  Conduot. 

8AIL0B8 :  See  title  Seamkn. 

BALE.  Is  the  transferring  of  property 
from  one  person  to  another  in  consideration 
of  some  price  or  recompense  in  value.  The 
contract  of  sale  in  English  Law  is  a  reoZ 
contract,  or  in  the  nature  of  a  real  contract, 
some  tender  or  transfer  being  required  by 
the  Common  Law  to  make  the  sale  com- 
plete ;  in  Boman  Law,  on  the  other  hand, 
the  contract  of  sale  is  a  eonBenmuU  contract, 
being  complete  as  soon  as  ihe  price  is 
agreed  on.  The  two  systems  of  law  agree, 
however,  in  this,  that  so  soon  as  the  sue  of 
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article  or  aiii'iiBrnfil  bvik  it 
eompli^te.  *31  ruk  *tta<:hinjr  ta>  it  iortAwiiik 
Ret*  ixij«xi  tee  par^CLuefs.  \cjt  Boooraa  L*v 
exT^orattm^^  this  nL«  in  th«  dmx:ii  *"  Ptri- 
eml*m  r*i  r^'^'iatc  ttntim  ad  empiffrim 
f^rti'%^ij'  adlI  the  Knz.i^A  Itv  in  the 
nuTim  **  Re»  perii  du^hirwo  r  ftrid  theft  in 
the  c*je  of  a  ib>^a-4{)«:«in«  ertkLle  or  mea 
reriAin^d  balk,  thv  ri^k  tioee  ikLrft  ao  rciit, 
imtii  the  article  or  balk  be<^0Q3es  ipecuie 
or  is  adi?ertair»€d.  Bat  thoe  it  th:a  ▼vrr 
itnksni^  ilidfi^rvnce  beCV4r«n  the  LnzlL-h 
and  ti^e  Rr-mao  Lav  ia  the  or»trart  of  sale, 
namelj,  that  in  EsslLih  Uv  the  rsxtv'wvrr 
in  a  rperice  article  (or  in  a  ni'n-?{:e».ifie 
article  or  UiadcertainMl  balk  so  do.>a  as 
the  ame  becomes  6pecicc  or  ajteert^ined) 
pa^s^^  to  and  resu  in  the  purchaser  eren 
b*-fore  deli  Terr,  the  rendor  rttiinin?  only 
a  lien  oo  it*  while  in  h  s  pr^g^^s^-^n  for  the 
priee;  whereas,  in  R'-man  l^tw  &«:ch  pro- 
pfr-rty  d'ej*  n«»t  ji^aa  into  the  pGrfi.A5€r 
nntil  after  paym>rnt  f(  the  prie*-  a:id  aldo 
d*- livery  of  the  article  (Benjamin  oo 
8ale«  ;  Jo^t.  In^  ii.  1.  41,  and  lii.  >3  (24), 
pief.). 

SAU  OV  AFFBOTAL.  This  phrue  and 
the  otHTCbpondinj^  phrases  **  eal<^  on  trial " 
and  **  sale  or  retom,'*  denote  a  sale  depend- 
ent npon  a  condition  prvceiient,  riz^  the 
condition  of  the  puR^haser  bein^  »ti«fied 
with  or  apprDviiig  the  goods.  The  approval 
may  be  implied  from  keeping  ttie  gooda 
beyond  a  leaaooable  time  (Benjamin,  483). 

lAII,  BUX  OF:  See  title  Bill  or  Saul 

SAU  or  eOOSS:  See  title  Salb. 

lALB  OF  LAVD.  la  either  by  public 
auction  or  by  private  contract;  and  in 
either  case  is  according  to  certain  pre- 
viously agreed  upon  conciitioas  of  sale.  A 
deposit  is  usually  paid,  but  unless  by  the 
express  agreement  of  the  parties  no  deposit 
is  neceitsary  to  complete  the  bargain  as  a 
binding  contract.  In  due  course,  an  ab- 
stract of  title  is  delivered  by  the  vendor  to 
the  purchaser,  who  examines  same  and 
satisnes  himself  regarding  the  title,— its 
Buificiency  or  insuflSeiency ;  in  case  the  title 
is  insufficient  or  bad,  and  cannot  be  per- 
fected or  cured,  the  contract  is  usually  off, 
and  the  deposit-money  is  returned ;  but 
otherwiBe  the  contract  proceeds,  and  is 
finally  completed  by  payment  of  the  resi- 
due of  the  purchase-money  and  obtaining 
a  legal  conveyance  of  the  land,  free  from 
incumbrances,  and  by  delivery  over  of  the 
title-deeds  to  the  purchaser. 

See  titles  Abstbaot  of  Titls  ;  Gond[- 
tionbofSali;  Contetances. 

0AU  OB  BXnnUr :  See  tiUe  Sals  ok 

Al'PBOVAL. 


•dU  by  8aBpfe»  there  is  implied  ia  the 
eoccnet  a  wamnty  that  tlhe  balk  ahaU 
Ojnespood  in  qwiity  with  the  ■■pin 
{P^MrktT  w.  Po/sMT.  4  B  A  Aid.  3S7);  and 
tike  barer  is  cntitkd  to  satisfy  hisMBlf 
mvm  this  eonefpoorieiMe  (fuaj^ie  t. 
Smithy  1  &  A  C  1).  Baft  in  this  case 
(as  in  ociher  eases)  the  expren  negative  oC 
any  sorh  wananty  wooM  of  eoarse  diiiplafle 
it«  and  the  intcndiTig  parcfaaser  would  thea 
Lave  to  iiMp^cft  the  oolk  fiar  himnftlf  or 
porehase  aft  his  own  itak  (Benjamin  on 
Saiea). 

lAlX  OF  nOF:  Sm  ftitie  8Bir«»£ALB 

AS1>  MoOTGAfiSOr. 


SAISOV  TBIAL 

Appbotal. 


See  title  Sale  Off 


■ALB  WUH  AIL  FAVin.     In  this 

unless  the  seller  fraodulently  and 
inconsistently  repreaents  the  article  sold  to 
be  fftoltleas.  or  eontrives  to  conceal  any 
fiinlt  from  the  purchaser,  the  latter  must 
take  the  article  for  better  or  worse  (Bo^ple- 
hcie  T.  WaUen,  3  Camp^  15l)u 

flALIQini  LAW.  An  ancient  law  made 
by  Pharamood,  King  of  the  Franks,  by 
which  males  only  were  o^iable  of  inherit- 
ing ((}owel).  It  ramained  applicable  to 
the  French  succession  to  the  (>own. 

8ALU8  BBI FUBLIGS  SUFBBKA  LBB. 
The  safety  of  the  state  is  the  supreme  law. 
This  maxim  ovenidea  all  the  more  parti- 
cular or  special  rales  of  lav,  and  renders 
Toid  many  Acts  which  (but  for  oontca- 
vening  the  principle  of  the  maxim,  t^., 
public  policy)  would  or  might  hold  good. 
See  titles  Fraud  ;  PoucT,  Punua 

BALTA0B.  Is  the  compensation  allowed 
to  persons  by  whose  assistanoe  a  ship  or 
boat,  or  the  cargo  of  a  ship,  or  the  lives  of 
the  persons  belonging  to  her,  are  saved 
from  danger  or  Umb  in  cases  of  shipwreck, 
derelict,  captnre^  and  the  like.  And  a 
salvor  is  he  who  renders  such  assiBtanos. 
The  chief  statntoty  provisions  at  present 
in  force  with  reference  to  wreck  and  sal- 
vage are  contained  in  Part  vm.  of  the  stat 
17  A  18  Vict  c  104  (Merchant  Shipping 
Act,  1854). 

The  services  entitling  to  salvage  must 
be  such  as  demanded  skill,  enterprise,  and 
risk  on  the  part  of  the  salvors;  for  mere 
ordinary  services,  as  towage,  no  salvage  is 
claimable  (The  Pnnoete  Aliee^  3  W.  Rob. 
138).  Moreoyer,  these  services  must  haTO 
been  attended  with  socoen  (The  Eduard 
IJawktMj  31  L.  J.  (Adm.)46);  for  salvage, 
it  is  said,  is  a  reward  for  services  actually 
conferred,  not  for  services  attempted  to  be 
conferred  (The  (Jheiah,  5  Moo.  P.  C.  a 
(N.S.)  621).    There  may  be  a  valid  agree- 
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meot  regarding  lalTage  between  the  mas- 
ter of  a  veaael  and  the  saWors,  and  such 
agreement  will  be  binding  on  the  owner  of 
the  ship  (The  Firefly,  8w.  240),  nnless 
proved  to  do  dishonest  and  exorbitant,  or 
io  haye  been  obtained  by  oompnlsion  or 
fhiud  {The  Helen  and  Oeorge,  Sw.  368). 

The  right  to  salvage  may  be  forfeited 
either  totally  or  partially  by  misoondnct  on 
the  part  of  the  salvors,  bat  the  evidence 
of  misoondnct  must  be  oonolosive  (The 
Charles  Adaiphe,  Sw.  153).  A  towing 
ship,  if  it  render  salvage  services,  will  be 
entitled  to  salvage  reward  like  any  other 
ship  (The  Retriever  v.  The  Queen,  17  L.  T. 
(N  S.)  329).  Similarly,  one  of  the  vessels 
which  have  been  in  collision  may,  if  the 
innocent  party,  be  entitled  to  salvage  for 
services  rendered  to  the  other  party,  and 
that  notwithstanding  25  &  26  Vict.  c.  63, 
s.  33 ;  but  not  sn,  if  both  ships  were  equally 
in  fault  (Cargo  ex  CapeUa,  L.  B.  1  A.  &  £. 
856). 

The  following  persons  may  become  en* 
titled  to  salvage;  (1.)  Officers  and  crews 
of  Her  Majesty's  ships;  (2.)  Pilots,  but 
not  for  mere  pilotage  services ;  (3.)  Seamen 
of  the  abandoned  wreck ;  (4.)  Ship  agents; 
(5.)  Ship-owners;  (6.)  Masters  of  vessels ; 
(7.)  Bemchmeu,  coast-guardsmen,  and 
others;  but  not  pauengers  on  board  the 
wreck. 

With  reference  to  the  amount  of  salvage, 
the  Court  of  Admiralty  never  allows  more 
than  a  moiety  for  salvage,  however  meri- 
torious the  salvage  services  may  have  been 
(The  Inea,  Sw.  370) ;  the  value  is  to  be 
calculated  at  the  place  wliere  the  services 
terminate;  also,  pro  raid  Uinerie  peraeti, 
and  the  other  equities  of  the  case  (The 
Norma,  Lush.  124).  Ship  and  cargo  must 
each  pav  its  own  share  of  salvage  (The 
Pyrennee,  B.  ft  L.  189) ;  and  as  between 
different  salvors,  the  Court  is  able,  under 
tlie  Merchant  Shipping  Act,  1854,  s.  498, 
to  decree  an  equitable  apportionment  (The 
Enehantrese,  Lush.  98 ;  and  see  generally 
Elay  on  Shipmasters). 

8AXFLS,  SALE  BT  :  See  title  Salb  bt 
Sample. 

SAHCnOHS,  VABISTIS8  07.  Sanc- 
tions have  been  deecribed  as  civil  (i.e,, 
Srivate)  and  as  criminal  (r.6.,  public) — the 
ifference  between  them  according  to 
Austin  being  that  the  civU  sanction  may 
be  remitted  or  enforced  at  the  option  of 
the  individual,  but  that  the  criminal  sanc- 
tion cannot  be  so  remitted  or  so  enforced, 
but  that  only  the  public  (t.e..  Crown)  may 
remit  or  at  its  option  enforce  the  sanction. 
A  criminal  sanction  is  in  fact  merely  a 
punishment :  and  a  civil  sanction  is  simply 
a  right  or  a  right  of  action  with  its  oon- 


sAvonovs^  VAXnniB  Or—amtd, 

sequences  to  the  unsuooeesfiil  party.  In  a 
more  geoeral  sense,  a  sanction  has  been 
defined  as  a  conditional  evil  annexed  to 
a  law  to  produce  obedience  to  that  law ; 
and  in  a  still  wider  sense,  a  sanction  means 
simply  an  autborization  of  anyttiin^  Oo- 
casionally,  sanction  is  used  (e.gr.,  in  Boman 
Law)  to  aenote  a  statute,  the  part  (penal 
clause)  being  used  to  denote  the  whole. 

SAHOTUAXT.  A  consecrated  place 
which  had  certain  privileges  annexed  to 
it,  and  to  which  offenders  were  accustomed 
to  resort  in  order  to  evade  the  severity  of 
the  law  (Staunf.  PI.  Cor.  Ub.  2,  c.  38). 
See  titles  Abjubation  ;  Abbbst. 

SAKE  MEMOBT.  Sound  mind,  memory, 
and  understanding.  This  is  one  of  the 
essential  elements  in  the  capacity  of  con- 
tracting ;  and  the  absence  of  it  in  lunaiics 
and  idioUf  and  its  immaturity  in  infants, 
is  the  cause  of  their  respective  incapacities 
or  partial  incapacities  to  bind  themselves. 
The  like  circumstance  is  the  ground  of 
their  exemption  or  partial  exemption  in 
cases  of  crime. 

BAHTTABY  LAWS.  The  principal  Sani- 
tary Acts  have  been  the  Public  Health 
Act,  1848  (11  ft  12  Viet.  o.  63).  the  Local 
Government  Act,  1858  (21  &  22  Vict.  c.  98), 
the  Local  Government  Act,  1858,  Amend- 
ment Act,  1861  (24  &  25  Vict.  c.  61),  and  the 
Local  Government  Act  Amendment  Act, 
1863  (26  &  27  Vict  c.  16),— all  which  four 
Acts  have  been  whoUy  repealed  by  the 
Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  and  the  last  mentioned  Act  also 
repeals  (but  not  as  regards  the  Metropolis 
or  Metropolitan  Police  District)  the  Com- 
mon Lodging  Houses  Acts,  1851  and  1853, 
the  Nuisances  Bemoval  Acts,  1855,  1863, 
and  1866,  the  Sanitary  Act,  1868  (31  &  32 
Vict  o.  115),  the  Sanitary  Loans  Act,  1869 
(32  &  38  Vict.  0.  100),  the  Sanitary  Act 
1870  (33  &  34  Vict  c.  53),  the  Public 
Health  Act,  1872  (35  &  36  Vict  c.  79), 
and  the  Sanitaiy  Law  Amendment  Act, 
1874  (37  &  38  Vict  o.  89),  and  one  or  two 
minor  Acts  relating  to  ^e  like  matters. 
And  the  Public  Health  Act,  1875  (which 
as  regards  nuisances  and  some  few  other 
matters  extends  also  to  the  metropolis)  now 
consolidates  the  whole  law  of  health  for  dis- 
tricts other  than  the  metropolis,  constitut- 
ing local  districts  and  local  authorities 
(urban  and  rural),  and  empowering  them 
to  see  to  the  effective  sewerage  and  drain- 
age, scavenging,  and  cleansing,  and  water- 
ing, and  supplying  with  pure  wator  their 
respective  districts,  and  generally  to  the 
health  thereof,  including  the  regulation  of 
cellar  and  other  dwellings,  and  of  streets, 
the  repression  of  diseases  and  their  proven- 
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tion,  the  regulation  of  offensive  tnutofl,  Ac, 
fto.,  with  all  powers  incidental  to  the 
effectuation  of  these  purposes. 

8APIS1ITIA  8TTFFLET  .BIATSM«     A 

maxim  of  evidence  applicable  to  childzen 
of  tender  years,  ejg.^  under  seven  or  there- 
abouts. Prima  facie  the  evidence  of  such 
children  is  not  receivable,  by  reason  of  a 
supposed  inmiaturity  of  iDteUect  or  defec- 
tiveness in  the  appreciation  of  an  oath. 
But  upon  this  maxim,  the  child  may  be 
examined  in  order  to  ascertaii)  the  measure 
of  its  intelligence  and  religious  feeing ;  and 
when  its  intelligence  and  sentiments  are 
found  to  bo  sufficient,  then  its  deficiency  of 
years  is  supplied  by  this  maxim — ^Intelli- 
geaoe  and  sobriety  supply  the  defect  of 
years. 

See  titles  Malitia  Supflet  JBItatem  ; 

YOIB  DlBB. 

8ATIBDATI0.  In  Boman  Law,  was  the 
security  (consisting  in  money  or  in  some 
other  form)  given  by  certain  persons  in 
certain  legal  proceedings,  whetlier  actions 
or  not ;  usually,  a  trustee  or  tutor,  unless 
appointed  by  will  or  ex  inquieitiane  (i.e^ 
after  inquiry),  was  required  (just  as  in 
English  Law)  to  give  security  for  his 
faithful  administration  of  the  tnist.  And* 
in  actions,  a  person  suing  or  being  aned  per 
procuratorem  (i.e.,  by  proxy)  was  required 
to  give  the  satisdatio  called  de  rato,  other- 
wise raiam  rem  dominum  habiturum  («.e., 
that  his  principal  would  ratify  or  abide  by 
the  result  whatever  it  was).  And  a  defend- 
ant had  usually  to  give  also  the  satisdatio 
called  JudiccUum  «o2rt,  f.6.,  that  the  judg- 
ment (if  against  him)  would  be  carried  out 
by  him, — which  carrving  out  involved  in 
the  case  of  lands  the  refttitution  of  the 
possession  and  also  of  the  interim  rents  and 
profits  (prxdes  litii  et  vindidarwn).  There 
was  also  a  species  of  satisdatio  odled  pro 
sua  tantum  personA,  t.e.,  for  the  person  of 
the  defendant  only,  and  this  was  and  in 
English  Law  corresponds  to  bail  by  defend- 
ant to  appear  in  a  personal  action. 

BATIBTACnOH.  The  satisfying  a  party 
by  poying  him  what  is  due  by  judgment 
or  otherwise.  Thus  a  judgment  is  satisfied 
by  the  judgment  debtor's  payment  of  the 
amount  due  on  the  judgment,  or  by  the 
judgment  creditor's  levying  the  amount 
on  execution.  A  wiigfaction  piece  was  a 
memorandum  written  on  a  piece  of  parch- 
ment, stating  that  satisfaction  was  acknow- 
ledged between  the  plaintiff  and  the 
defendant.  This  memorandum  or  satis- 
fiMtion  piece  was  taken  to  one  of  the 
masters  of  the  Court,  and  from  it  he 
ewUred  the  aatief action.  Entry  of  iatufac 
turn  on  the  roll  was  a  memorandum  entered 
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on  the  judgment  roll,  by  which  the  judg- 
ment creditor  acknowledged  that  be  had 
been  satisfied  (1  Areh.  Praet.  722). 

SATinr AOnOV,  XIXRT  07  :  iSss  title 

Satufacttoit. 

sATUFAonov  nr  wnrr.  is  a  doo- 

trine  somewhat  analogous  to  Perfonnanoe 
in  Equitv,  bat  differs  from  it  in  this 
respect,  that  satis&ctioa  is  always  some- 
thing given  either  in  whole  or  in  part  ae  a 
substitute  and  equivalent  for  something 
else,  and  not  (as  in  Perfonnanoe)  some- 
thing that  may  be  construed  as  the  iden- 
tical thin^  covenanted  to  be  done.  It  is  a 
presumption  raised  by  the  Ooorts  of  Equity, 
and  only  in  cases  where  there  are  no  ex- 
press words  excluding  the  presumption. 
The  subject  of  satisfaction  divides  itself 
into  four,  or  rather  three  branches,  vis. : — 

(L)  Tne  satisfaction  of  debts  by  legaeies; 

(2.)  The  satisfaction  of  legacies  bj 
legacies;  and 

(8.)  The  satisfaction  of  legacies  by  pw- 
tions,  and  of  portions  by  legacies. 

(1.)  DebU  by  Legacie$. — Thd  general 
rule  in  this  case  is,  that  a  legacy  equal  to 
or  greater  than  the  debt  is  a  satismction ; 
but  that  a  legacy  less  than  the  debt  is  not 
even  a  satisfaction  pro  tatUo  ;  and  in  deter- 
mining  what  is  2sm,  that  may  be  either  in 
amount,  or  in  time  of  payment,  or  in  ow> 
tatn^  of  payment  And  as  tlie  leaning  of 
the  (3ourt  in  this  esse  is  against  satis&o- 
tion,  very  slight  circumstances  are  allowed 
to  rebut  the  doctrine  of  satisfisotion,so  that 
the  creditor  may  take  cumulatively  both 
his  debt  and  the  legacy. 

(2.^  LegacicB  by  Legaeiee. — ^The  general 
rule  m  this  case  is,  that  if  the  two  legacies 
are:  (a.)  In  the  same  instrument,  and 
different  in  amount,  the  legatee  takee 
both,  but  if  equal  in  amount,  one  only; 
and  duplicate  codicils  count  as  one  and 
the  same  instrument  (Whyte  v.  TF%yfo, 
L.  B.  17,  Eq.  50) ;  but  if  the  two  legadee 
are,  (b.)  In  different  instruments,  then 
whether  they  are  different  or  equal  in 
amount,  the  legatee  takes  both;  with  one 
exception,  viz.,  that  where  the  legacies 
are  e^ual  in  amount,  and  the  same  motive 
is  assigned  in  each  case  for  giving  the 
legacy,  then  the  legatee  will  take  one 
only. 

(8.)  LegacieebyPortioMfandPortionebif 
Legacies, — The  general  rule  in  this  case 
is,  that  the  legatee  or  portionist  shall  take 
one  only,  and  not  both ;  nor  does  it  matter 
since  Pym  v.  Lockyer  (5  My.  &  Cr.  29) 
whether  the  will  or  the  settiement  comes 
first,  excepting  to  this  extend  that  what  is 
due  under  the  settiement  is  in  the  nature 
of  a  debt,  and  recoverable  aoocodingly, 
while  what  is  due  under  the  will  (so  &r  as 
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it  is  in  excess  of  that  due  under  the  settle- 
ment) is  a  volnntary  bounty  only ;  liable 
to  fail  or  abate  accoraingly.  There  is  one 
onrions  anomaly  connected  with  satisfac- 
tion in  this  case,  viz.,  that  as  the  word 
*'  portion  '*  is  applicable  to  children  only, 
and  a  bastard  is  not  a  child,  therefore  the 
bastard  tiJtos  both  the  g^ft  under  the  set- 
tlement and  that  under  the  wHl,  and  is 
therefore  better  ofT  than  either  a  child  or 
one  in  whom  the  settlor-testator  has  put 
himself  in  loco  parentU  {Ex  parte  Pye^  18 
Vee.  140). 

Noia  Bbm. — In  all  cases  and  varieties  of 
satisfaction,  both  sums  are  and  remain 
unpaid  at  the  time  the  question  arises 
{ThYnne  y.  OlengaU,  2  H.  L.  Ga.  131). 

BATI8FACTI0 V  PIECE  :  See  tiUe  Sat»- 
rAcnoN. 

iATIBFIXD  TESU :  See  titieTsBMS  of 
Tbabs  Outstanding. 

BAYS  AS  ATOBESAII) :  See  titie  Absqub 
Hoo. 

8AyiH0  TEE  STATUTE  OT  LDQTA- 
TIOHB.  A  creditor  is  said  to  save  the 
Statute  of  Limitations  when  he  saves  or 
preserves  his  debt  from  being  barred  by 
the  operation  of  the  statute.  Thus,  in  the 
case  of  a  simple  contract  debt,  if  a  creditor 
commence  an  action  for  its  recovery  within 
six  years  from  the  time  when  the  cause  of 
action  accrued,  he  will  be  in  time  to  save 
the  statute. 

See  titie  Limitation  of  Aotionb. 

SAVnrGS  BAHK,  TBUSTEE.  All  the 
Acts  relating  to  these  institutions  were  re- 
pealed by  the  stat.  9  Geo.  4,  c.  92,  and  that 
Act  lias  been  in  its  turn  repealed  by  the 
Stat.  26  ft  27  Vict  c.  87,  which,  together 
with  tlie  stat  16  &  17  Vict.  c.  45,  now  ex- 
presses the  law  upon  the  subject.  A  sav- 
ings bank  is  not  necessarily  a  banking 
companv  within  the  meaning  of  the  Joint 
Stock  (Companies  Acts ;  nor  can  a  depositor 
maintain  an  action  agfainst  the  trustees  of 
the  society,  but  the  question  must  be 
settled  between  them  by  arbitration ;  and 
in  case  of  embezzlement,  ttie  remedy  is  by 
mandamus  to  compel  the  trustees  and 
managers  to  appoint  an  arbitrator  (Bex  v. 
MUderihall  Savings  Bank,  6  A.  &  E.  952). 
When  a  trustee  savings  bank  is  closed,  it 
may  be  (in  effect)  merged  in,  by  transfer 
of  its  ftmds  and  depositors  to,  a  Post  Office 
Savings  Bank  under  the  stat.  26  &  27 
Vict  c.  14. 

See  title  Poffr  Office  Savings  Banks. 

SOAEDAL  AEB  IXFEETIXEECE. 

Seandal  was  defined  to  be  anything  alleged 
in  a  bill,  answer,  or  other  pleading,  in  such 
language  as  was  onbecoming  the  Court  to 


80AEDAL     AEB     IXPERTIEBEOE— 

eontinued. 

hear,  or  as  was  contrary  to  good  manners ; 
or  anything  set  forth  which  charged  some 
person  with  a  crime  not  necessary  to  be 
shewn  in  the  cause.  Impertinenee  was 
defined  to  be  the  encumbenng  the  records 
of  the  Courts  with  long  recitals,  or  with 
long  digressions  of  matters  of  fact,  which 
were  altogether  unnecessary  and  totally 
immateriu  to  the  point  in  question.  Ex- 
ceptions might  formerly  have  been  taken 
to  pleadings  for  scandal  and  impertinence ; 
but  after  the  Jurisdiction  Act,  1852  (15  ft  16 
Vict.  c.  86),  s.  17,  the  practice  of  excepting 
for  impertinence  was  abolished,  ana  the 
only  check  upon  impertinent  pleadings  was 
visiting  them  with  costs;  but  after  that 
Act,  exceptions  for  scandal  might  still  have 
been  taken.  And  now  under  the  Judica- 
ture Act,  1873,  all  exceptions  as  such  are 
abolished,  but  the  faulty  pleading  may  be 
objected  to  bymotion  in  a  summary  manner. 
See  title  Pleadino. 

BGAEBALXm  XAGEATUX.  Scandal, 
t.0.,  spreading  false  reports,  against  peers 
and  certain  other  great  officers  of  the  realm 
is  so  called,  and  was  subjected  to  peculiar 
punishment  by  divers  ancient  statutes 
(Cowel). 

See  titie  Sedition. 

SCHEDULE.  A  piece  of  paper  or  parch- 
ment containing  a  list  or  mventory  of 
things,  usually  annexed  to  deeds  and  to 
Acts  of  Parliament. 

8CES1CE   OF    ASBAHOEMEET:    See 

tities  Abbanqbment,  Scheme  of  ;  Be-<x>n* 
STBUonoN  of  Comfant. 

SCHEME  FOB  CHABITT.  Either  upon 
an  information  in  the  name  of  the  Attomey- 
Qeneral  (acting  either  ex  officio  or  e  reUir 
tione)  or  upon  a  petition  under  Sir  Samuel 
Bomilly's  Act  (52  Geo.  3,  c.  101),  the 
proceedings  being  (unless  when  bj  the 
Attomey-Oeneral  ex  officio)  previously 
sanctioned  by  the  Charity  CommiBsionerB, 
the  High  Court  of  Justice  in  its  Chancery 
Division  will  settie  and  approve  a  charity 
scheme,  that  is,  a  scheme  or  plan  for  the 
general  conduct  or  management  of  the 
charity,  or  of  the  application  of  the 
charity  funds  (Attorney -General  v.  Duke  of 
Northumberland,  7  Ch.  Div.  745;  School 
Board  for  London  v.  Faulooner,  8  Oh, 
Div.  571 ;  In  re  Poplar  and  BlaohwaU 
Free  School,  8  Ch.  Div.  548). 

See  titles  Charitable  Infobmatioit  ; 
Chabitablb  Petitiok. 

SCHOOLS.  The  schools  in  England  are 
chiefly  of  three  kinds,  viz. :  (1.)  Qrammar 
Schools,  called  also  Ehidowed  ^hools,  and 
some  01  which  have  acquired  the  name  par 
eminence  of  Public  Schools ;  (2.)  Proprie- 
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tary  Schools;  and  (8.)  Pnblio  Elementary 
Schools.  The  first  and  third  Tarietiee  are 
regulated  by  statutes,  the  Endowed  or 
Grammar  School  Acts  be^nning  with 
8  ft  4  Vict.  c.  77,  and  oompiiBing  82  &  33 
Vict  c.  56,  36  &  37  Vict.  c.  87,and37  ft88 
Vict.  o.  87,  relating  to  the  scheme  of  educa- 
tion in  and  admission  to  the  schools,  ap- 
pointment of  masters,  and  of  governing 
bodies,  and  the  Public  Elementary  Schools 
Acts  being  38  &  84  Vict  o.  75  (Elementary 
Education  Act,  1870),  and  some  Amend- 
ment Acts ;  the  second  variety  of  schools 
are  under  the  exclusive  control  of  the  Com- 
mon Law.  And  with  reference  to  those 
Grammar  Schools,  such  as  Eton,  Harrow, 
&c.,  which  have  acquired  the  name  of 
Public  Schools,  two  Acts  have  been  re- 
cently passed  for  their  government,  viz., 
31  &  32  Vict.  o.  118  (Public  Schools  Act, 
1868),  aod  35  &  36  Vict.  c.  54  (Public 
Schools  Act,  1872),  relating  principally  to 
the  constitution  and  powers  of  their  respec- 
tive governing  bodies  {HayTnan  v.  Rugby 
School  {Qovemon),  L.  B.  18  Eq.  28). 

SdSHTKE.  A  term  used  in  pleading 
to  signify  that  part  of  Uie  declaration 
which  alleged  the  defendant's  previous 
knowledge  of  the  cause  which  led  to  the 
injury  complained  of;  or  rather,  his  pre- 
vious knowledge  of  a  state  of  things  which 
it  was  liis  duty  to  g^uard  against,  and  his 
omission  to  do  which  had  led  to  the  injury 
complained  of.  Thus,  in  an  action  upon 
the  case  for  keeping  dogs  that  chased  and 
killed  the  plaintiff's  cattle,  that  part  of 
the  declaration  which,  after  stating  that 
the  "defendant  wrongfully  kept  dogs," 
added  **  knowing  them  to  be  accustomed  to 
chase  and  kill  cattle,"  was  termed  the 
Boienter  {Jackton  y.  Pesked,  1  M.  &  S.  238 ; 
Steph.  PI.  178,  4th  edit)  It  was  not  in- 
variably necessary  to  either  allege  or  prove 
a  scienter ;  e.^.,  for  injuries  by  a  dog  to 
cattle  (and  in  which  formerly,  as  above 
appears,  a  scienter  was  necessary)  no 
scienter  is  now  necessary  (28  ft  29  Vict, 
a  60),  yet  the  scienter  remains  necessary 
in  the  case  of  injuries  by  a  dog  to  human 
beings;  again,  no  scienter  need  be  alleged 
or  proved  for  an  injury  to  cattle  by  other 
cattle,  where  there  is  a  positive  contract  to 
take  care  of  the  cattle  that  are  injured 
{Smith  V.  Cook,  45  L.  J.,  Q.  B.  122). 

80ILICST.  A  word  frequently  used  in 
pleadings  to  point  outer  particularize  that 
which  had  been  previously  stated  in  general 
terms  only. 

See  title  Vidkuckt  ob  SonjoiT. 

80ISB  VA0IA8.  A  ecire  facias  is  a 
judicial  writ  Cm  the  nature  of  a  writ 
original)  founded   upon  some  matter  of 
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reooid,  and  requiring  the  person  against 
whom  it  is  brought  to  shew  cause  why  the 
party  bringing  it  should  not  have  the  ad- 
vantage of  such  record,  or  (as  in  the  case 
of  a  tctrs  fadae  to  repeal  letters  patent) 
whv  the  record  should  not  be  annulled 
and  vacated.  One  of  the  most  common 
uses  of  a  ecirefaeiae  was  to  revive  a  jndg^ 
ment  after  it  nad  become  extinct ;  and  in 
such  a  case,  the  writ  of  acire/aeioM  stated 
the  judgment  recovered  by  the  phdnt^ 
and  that  execution  still  remained  to  be  had, 
and  commanded  the  sheriff  to  make  known 
to  the  defendant  that  he  should  be  in  Court 
on  the  return  day,  in  order  to  shew  why 
the  plaintiff  ought  not  to  have  execution 
against  him  (2  Arch.  Pract  1122).  The 
writ  o(  eeire  faeiae  is  not  now  required  for 
the  puipose  of  reviving  a  judgment,  an 
order  of  revivor  being  substituted  for  it ; 
however,  the  writ  still  lies  on  a  judgment 
against  an  executor  of  aeteU  quando  aoet- 
deritUf  and  in  some  other  peculiar  cases 
(Sm.  Act  at  Law,  292). 

See  titles  Patsmts  ;  Bbvivok,  Obdeb 

OF. 

80IBB7IBBL  When  to  a  writ  of  exe- 
cution issued  against  an  executor  or  an 
administrator,  the  sheriff  returns  nulla 
bona,  the  plaintiff,  if  he  can  prove  a  dsoos- 
tavit,  may  sue  out  a  setre  fieri  inquiry, 
which  is  a  writ  directed  to  the  sheriff, 
commanding  him  that  in  case  there  shall 
be  no  goods  of  the  testator  remaining  in 
the  hands  of  the  executor,  he  shall  sum- 
mon a  jury  to  inquire  whether  the  de- 
fendant has  wasted  the  goods  of  the 
testator,  and  if  a  devattavit  be  found,  that 
he  shall  warn  the  defendant  that  he  be  in 
Court  upon  a  day  mentioned,  to  shew  cause 
why  the  plaintiff  should  not  have  a  fieri 
faeia$  de  bonie  propriie  against  him  (2 
Arch.  Pract.  1233). 

See  titles  DsvAfiAViT ;   Execution, 
Writ  OF. 

BOOT  AHD  LOT:  See  title  Lor  and 
Soot. 

800TLAVD :  See  title  Ibelanix 

8CBIBBBS  X8T  AOXBS.  To  write  is  to 
act ;  that  is,  writing  is  acting.  This 
maxim  of  law  appears  to  have  no  applica- 
tion excepting  (and  even  then  doubuully) 
in  cases  of  prosecution  for  treason;  e.a., 
in  Peaeham*$  Case  (tempore,  Jac  1),  the 
writing  (without  publication)  of  an  alleged 
seditious  sermon  was  taken  as  the  overt 
act  required  in  order  to  convict  for  treason. 
See  titles  Ovbbt  Act  ;  Tbbason. 

BCBIP :  See  title  Shabx-oertificates. 

80BIYSHSB.  An  agent  to  whom  pro- 
wrty  was  entrusted  for  the  purpose  of 
tending  it  out  to  others  at  an  interest  pay- 
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able  to  his  principal,  and  for  a  oommiasion 
or  bonns  for  himaelf,  whereby  he  sought  to 
gain  his  livelihood.  In  order  to  make  a 
man  a  money  scrirener,  he  mnst  carry  on 
the  business  of  being  entrusted  with  other 
people's  moneys  to  lay  out  for  them  as 
occasion  offers.  See  Arch.  Bank.  36 ; 
Adams  v.  3fa£Mn,3  Cramp.  534,  per  Gibbs. 
C.J. ;  Scott  and  Another  ▼.  MdviUe  and 
Others,  8  Soott's  N.  B.  346  ;  9  Dow.  882. 

80ULPT0BB,  00F7BIOET  IK.      The 

Sculpture  Copyright  Acts  are  the  Acts 
38  Qeo.  8,  c.  71,  and  54  Geo.  3,  c.  56.  Under 
these  Acts,  the  artist  who  makes  any  new 
and  original  sculpture  or  model  or  copy  of 
tlie  human  figure  or  of  anv  animal,  or  of 
any  alto-relievo  or  basso-relievo  or  of  any 
cast  from  nature,  shall  have  the  sole  right 
and  property  therein  for  the  term  of  four- 
teen years,  and  apparently  (^Lunn  v.  Thorn- 
ton,  1  C.  B.  379)  for  the  further  period  of 
other  fourteen  years  from  the  first  publica- 
tion of  same,  provided  he  register  thereon 
his  name  and  the  date  of  publication.  The 
copyright  is  to  be  registered  under  the  Act 
13  &  14  Yict.  c.  104,  s.  6,  and  when  so 
registered  the  proprietor  may  sue  for  any 
infringement  tnereof,  and  recover  under 
section  7  of  the  last-mentioned  statute  for 
every  such  offence  a  sum  not  less  than  £5 
and  not  more  than  £30,  provided  the 
seulnture,  &o.,  have  on  it  the  word  regis- 
terea  with  the  date  of  the  registration.  The 
action  must  be  brought  within  six  calendar 
months  next  after  discoyery  of  the  infringe- 
ment committed. 

BCITTAOX :  See  title  Ebouaos. 

8CTTTAGI0  HABSVDO,  WBTT  07.    A 

vmt  that  lay  for  the  king  or  other  lord 
against  his  tenant,  who  held  by  knight* 
service,  to  compel  him  to  serye  in  the  wars, 
or  to  find  a  substitute,  or  to  pay  escuage 
(F.  N.  B.  83;  Cowel). 

8SABSD,  Is  all  that  portion  of  land 
under  the  sea  that  lies  beyond  the  sea- 
shore, and  which,  equally  with  the  sea- 
shore, belongs  primA  facie  to  the  Crown, 
but  may  be  acquired  by  the  subject,  either 
by  grant  or  adverse  possession. 
See  title  Sea-shobb. 

BBA-8S0BS.  In  contemplation  of  law 
belongs  in  property  to  the  sovereign  as  a 
jus  privatum,  subject  to  the  jus  pMicum, 
or  public  right  of  the  sovereign  and  people 
together,  to  pass  and  re-pass  over  it,  which 
latter  right  is  in  the  nature  of  an  easement 
or  quasi-easement  (AU.'Oen.  y.  Burridge, 
10  Price,  350).  The  king  may  grant  his 
private  right  to  a  corporation  being  caput 
portus,  but  subject  always  to  the  pfuolic 
right  {Att'Oen.  v.  Parmeterf  10  Price,  378). 
In  the  absence  of  all  other  evidence,  the 
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extent  of  the  Crown's  ri^htto  the  sea-shore 
landwards  is  the  line  of  the  medium  high 
tide  between  the  springs  and  the  neaps 
{AU.-Qen.  v.  Chaffibers,  4  De  G.  M.  &  G. 
200).  The  bed  of  all  navigable  rivers 
where  the  tide  flows  and  re-flows,  and  of 
all  estuaries  or  arms  of  the  sea,  is  vested  in 
the  Crown,  but  subject  to  the  right  of 
navigation  which  belongs  by  law  to  the 
subjects  of  the  realm,  and  of  which  the 
right  to  anchor  forms  a  part;  and  every 
grant  tberer)f  made  by  the  Crown  is  subject 
to  such  public  right  of  navigation  (Gann 
V.  Free  Fishers  of  WhitstahU,  11  H.  L. 
C.  192),  and  for  which,  therefore,  the 
grantee  cannot  (in  the  general  case)  charge 
anchorage  dues.  As  evidence  of  such  a 
gTciiit  of  the  sea-shore  to  the  lord  of  the 
manor,  the  exclusive  taking  of  sand,  stones, 
and  sea-weefi  may  be  called  in  aid,  in  the 
absence  of  documentary  evidence  of  the 
grant  {Calmady  v.  Bowe,  6  C.  B.  861). 
If  the  sea,  by  gradual  and  imperceptible 
progress,  encroaches  upon  the  land  of  a 
subject,  the  land  thereby  covered  with 
water  accrues  to  the  Crown  (In  re  HuU  & 
SeOnf  BaUway,  5  M.  ft  W.  827) ;  and  in  the 
case  of  a  like  retirement  of  the  sea,  the 
land  accrues  to  the  adjoining  owner  (Att' 
Gen.  V.  Chambers,  4  De  G.  &  J.  65), 

See    titles    Allitvio  ;     NAViOATioir, 
PuBuo  Bight  OF ;  Sea-Bkd,  &o. 


Under  the  Merchant  Ship- 
ping Acts  of  1854  and  subsequent  years, 
numerous  provisions  for  the  regulation 
and  benefit  of  seamen  have  been  made; 
and,  under  two  recent  Acts,  seamen  may 
insist  upon  the  vessel  being  seaworthy 
before  sailing,  although  no  warranty  of 
seaworthiness  exists  at  Common  Law  (34 
&  35  Vict.  o.  110 ;  36  ft  37  Vict  c.  85). 
Any  attempted  sale  of,  or  charge  upon, 
their  wages  is  invalid.  If  discha^ed 
abroad,  the  master  is  to  give  them  a  certi- 
ficate of  dischar^,  and  to  send  them  home 
at  expense  of  shipowner,  and  also  to  return 
them  their  certificate  of  competency.  The 
effects  of  deceased  seamen,  if  under  £50, 
will  be  paid  over  by  the  Board  of  Trade  to 
persoDs  entitled  to  them  as  next  of  kin  or 
under  will,  without  probate  or  administra- 
tion ;  the  Board  may  recognise  the  claim, 
even  after  six  years  from  death  (see  Kay's 
Shipmasters  and  Seamen). 

SEA-WALL.  The  expense  of  maintain- 
ing (or  of  originally  constructing)  a  sea- 
wall may  by  means  of  a  commission  of 
sewers  be  thrown  upon  the  frontagers 
and  others  deriving  immediate  or  proxi- 
mate benefit  from  the  sea-wall.  But  there 
is  no  liability  at  Common  Law  as  between 
frontagers  and  other  landowners  tot  the 
fionti^r  to  oonstmct  or  to  maintain  such  a 
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wall ;  by  prescription,  rooh  a  liability  may, 
however,  arise  (Hudson  v.  Tabor j  1  Q.  B.  D. 
225 ;  2  Q.  B.  D.  290). 

BEAW0BTEIHX88.  There  is  an  im- 
plied  warranty  of  seaworthiness  at  the 
time  a  policy  of  ship-insurance  (being  a 
yoyage-policy)  is  effected  ;  aecus,  in  the 
case  of  a  time-policy.  But  tliere  is  no  such 
warranty  at  Common  Law  with  p&ssengcrs 
or  with  seamen ;  under  the  Passenger  Acts 
(see  that  title),  the  safety  and  comfort  of 
passengers  are  otherwise  provided  for ;  and 
seamen  are  now  protected  under  Flimaoirs 
Act. 

See  title  Beaiuen. 

8EAL8.  Axe  annexed  to  legal  instru- 
ments, which  thereupon  become  deeds. 
The  sigUAture  of  the  sealing  party  is 
usually  affixed  in  addition  to  the  seal,  but 
does  not  appear  to  be  necessary. 

See  titles  Great  Sxal  ;  Sionatubb. 

flSABOH-WABBAHTfl.  In  the  case  of 
Leaeh  v.  Money  (19  8t.  Fri.  1001),  in  1765, 
it  was  held,  that  a  general  warrant  issued 
by  a  Secretary  of  State  to  search  for  and 
seize  the  author  (not  named)  of  a  seditious 
libel  was  illegal ;  and  in  the  case  of  Wilkes 
V.  Wood  (19  St.  Fri.  1153X  in  1763,  tlxe 
like  decision  had  been  given  regarding  a 
general  warrant  issued  by  the  same  autho- 
rity to  search  for  and  seize  the  papers  of 
such  an  author  (not  named) ;  and  in  Eniick 
V.  CarHngion  (19  St.  Fri.  1030),  in  1765. 
the  warrant  was  held  illegal  even  when  the 
author  was  named.  Audit  seems  that  the 
sovereign  cannot  personally  arrest  a  man  or 
commit  a  man  by  word  of  mouth,  though  she 
may  do  so  by  matter  of  record,  or  warrant 
setting  forth  the  offence  charged  in  order  that 
the  Court  may  determine  whether  it  bo 
known  to  the  law  ;  and  if  so,  whether  it  be 
bailable  or  not  The  power  thus  inherent 
in  the  sovereign  has  by  her  been  in  prac- 
tice delegated  to  the  Privy  Council,  or  to  a 
Secretary  of  State  ;  but  uie  power  of  the 
latter  to  interfere  with  the  subject's  liberty 
is  restricted  to  cases  of  alleged  treason  or 
treasonable  practices  ( J2.  v.  Despardt  7  T.  R. 
736).  The  power  does  not  extend  to  autho- 
rise the  seizure  of  papers  of  an  accused.  A 
Justice  of  the  peace  may  issue  a  search- 
warrant  for  alleged  stolen  goods,  in  the 
case  of  their  being  believed  to  be  in  the 
possession  of  a  person  apprehended  for  the 
felony;  and  under  24  &  25  Vict.  c.  96, 
8. 103,  upon  the  sworn  information  of  any 
credible  witness,  the  justice  may  grant  a 
search-warrant  against  any  person  whom- 
soever alleged  to  have  in  his  possession 
or  on  his  premises  any  property,  stolen, 
embezzled,  or  in  other  like  manner  mis- 
appropriated.     Also,  under   the   Pablic 
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Health  Act,  1875  (38  &  39  Vict  o.  55), 
s.  1 19,  a  justice  of  the  peace  may  on  sworn 
complaint  by  medical  officer  of  health, 
inspector  of  nuisances,  &c.,  grant  a  search- 
warrant  for  putrid  meat,  fruit,  &c. 
See  title  Poffr  Officb. 

BEOOHD  DELIVSSAKOB,  WBJT  OT. 
A  writ  which  lay  for  a  plaintiff  after  he 
had  been  nonsuited  in  an  action  of  replevin^ 
in  pursuance  of  which  the  sheriff  again 
delivered  to  the  plaintiff  the  goods  that 
were  distrained,  on  his  giving  security,  aa 
he  did  in  the  first  instance,  to  re-deliver 
them,  if  the  distress  proved  a  justifiable  one 
(2  Arch.  Pract.  1087, 1094). 
See  title  Beplbvin. 

SEOOHSABT,  Was  an  officer  of  the 
Courts  of  King's  Bench  and  Common 
Pleas,  and  he  was  so  called  because  he 
was  second  to  the  chief  officer,  i,e,,  to  the 
sheriff,  sernble^  for  he  was  and  is  the  chief 
executive  officer,  the  Judge  being  judicial 
merely  and  not  executive.  The  seconda- 
ries of  these  Courts  were  abolished  by 
7  Will.  4  k  1  Vict  c  30  (1  Arch.  Pract.  IIX 
and  the  existing  Masters  were  by  the  same 
Act  appointed  in  their  stead.  Bat  at  the 
present  day  there  is  still  a  law  officer  in 
the  City  of  London  who  bears  the  name  of 
Secondary,  scti,  because  he  is  second  to 
the  chief  officer  (t.6.,  semible,  the  Judge)  of 
the  City  of  London  Court,  and  who  was 
originally  the  sheriff;  whence  the  Second- 
ary is  for  some  purposes  hke  an  Under- 
sheriff.  His  principal  duties  as  Secondary 
are  to  assess  damages  on  writs  of  inquiry 
upon  judgments  given  in  any  of  the  Courts 
sitting  within  the  City. 

SEOOVDAST  COmnSTAHCSS.  Convey- 
ances are  sometimes  divided  into  primary 
or  orig^inal  conveyances,  and  secondary 
or  derivative.  The  primary  are  such 
as  do  not  dei>end  upon  any  prerious  con- 
veyance, but  are  independent  an4  original ; 
the  secondary  are  such  as  pre-suppose  some 
other  conveyance  precedent,  and  only  servo 
to  enlarge,  confirm,  alter,  restrain,  restore, 
or  tranrfer  the  interest  granted  by  such 
original  conveyance;  thus  an  assignment 
of  a  lease  may  be  considered  a  secondaiy 
conveyance  with  respect  to  the  lease  itself; 
BO  also,  a  release  with  respect  to  the  lease,* 
in  the  conveyance  by  Lease  and  Release. 
See  title  Convbtanobb. 

BEOONDABT    SVIDSHOB  :    See   tiUe 

DBBtYATrVB  EVIDBBOE. 

BBOOHDAST  PABTI18 :  See  title  Comr- 

TBR-OLADC. 

8S00HDA&T  USE :  See  title  SRimNO 

Ubb. 
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8I0BBT  COMMITUB.  A  secret  oom- 
mittee  of  the  Houae  of  GommoDB  is  a 
oommittee  specially  appointed  to  investi- 

Sate  a  certain  matter ;  and  secrecy  being 
eemed  necessary  in  furtherance  of  its 
objects,  its  proceedings  are  conducted  with 
dosed  doors,  to  the  exclusion  of  all  persons 
(including  even  members)  who  are  not 
members  of  snob  oommittee.  All  other 
committees  are  open  to  members  of  the 
House,  although  tney  may  not  be  serving 
upon  ihem, 

8I0BET  TBU8T8.  Where  property 
(whether  real  or  personal)  is  given  by  will 
to  a  trustee,  or,  being  personal,  is  be- 
queathed to  or  vests  in  the  executor,  and 
nothing  on  the  face  of  the  will  suggests 
that  the  beneficial  interest  was  to  be  taken 
by  such  devisee-trustee  or  legatee-exe- 
cutor, or  simple  executor,  and,  a  fortiori, 
if  the  contrary  intention  appears,  then  the 
beneficial  interest  is  undisposed  of  by  the 
will ;  and  a  further  writing  to  be  executed 
tm  a  will  is  neceseaiy  to  dispose  of  the 
beneficial  interest.  Therefore  no  secret 
inut  declared  by  word  of  mouth  only, 
or  even  in  writing  (the  same  writing  not 
being  duly  executed  and  attested  as  a  will, 
or  in  existence  at  the  date  of  and  incorpo- 
rated into  the  will),  is  permitted  to  be 
valid  (contrast  Adlington  v.  Caimf  3  Atk. 
141,  with  Muekiestony.  Broton,  6  Ves.  52) ; 
but  the  property  will  go,  so  far  as  it  oon- 
Bists  of  real  estate,  to  the  heir-at-law  or 
residuary  devisee,  and,  so  far  as  it  consists 
of  personal  estate,  to  the  next  of  kin  or 
residuary  legatees.  On  the  other  hand,  if 
the  devisee  or  legatee  (whether  he  be 
executor  or  not)  appear  on  the  face  of  the 
will  to  be  entitlea  to  take  the  beneficial 
interest  as  well  as  the  legal  interest,  then 
no  parol  evidence  to  disprove  that  plain 
effect  of  the  will  is  admissible,  with  this 
one  exception,  viz.,  that  parol  evidence 
may  be  admitted  to  prove  a  fraud  on  the 
part  of  the  devisee  or  le^tee  in  procuring 
the  gift  to  be  made  to  him  by  the  will,  in 
that,  for  example,  he  undertook  a  certain 
§eeret  trust ;  and  in  that  case,  the  Court,  if  it 
find  the  secret  trust  to  be  lavsfuL,  will  decree 
execution  thereof  and  if  it  find  same  un- 
lawful, will  give  the  property,  if  real,  to 
the  heir-at-law,  and  if  personal,  to  the  next 
of  kin  of  the  testator  (fitrUHdand  v.  Aldr 
ridge,  9  Yes.  519). 

See  title  Tbusto,  "Rmmvrisa. 

BEOTA.  By  this  word  the  witnesses,  or 
foOowen^  of  the  plaintiff  were  anciently 
understood. 

8X0TA  AD  OUSIAIC  WBIT  OT.     A 

writ  that  lay  against  him  who  refused  to 
perform  his  suit,  either  in  the  County 
Court  or  in  the  Court  Baron  (Cowel). 
See  title  Jury. 


8S0TA  AD  xoLxvnnnnc,  wbit  db. 

A  writ  which  lay  for  the  owner  of  a  mill 
against  the  inhabitants  of  the  place  where 
such  mill  was  situated,  for  not  doing  suit 
to  the  plaintifi's  mill;  that  is,  for  not 
having  tneir  com  ground  at  it. 
See  title  Subtbaotion. 

8B0TA  B»ALIB.  A  suit  so  called  by 
which  all  persons  were  bound  twice  in  the 
year  to  attend  in  the  sheriff's  toum,  in  order 
that  they  might  be  informed  of  things 
relating  to  the  public  peace.  It  was  so 
called  because  the  sheriffs  toum  was  tbe 
king's  leet,  and  it  was  held  in  order  that 
the  people  might  be  bound  by  oath  to  bear 
true  alleg^ianoe  to  the  king  (Cowel). 
See  title  Allbgianob. 

BBOinrDUX  ALLEGATA  XT  PROBATA. 

Means  literally  according  to  the  pleadings 
and  the  evidence ;  and  is  a  maxim  whereby 
a  party  recovers  in  his  action  only  accord- 
ing to  his  daim  as  stated  and  as  proved. 

SBCUBITT.  Is  the  general  name  for 
all  mortgages,  charges,  debentures,  fto., 
whereby  the  repayment  or  payment  of 
money  is  secured  otherwise  than  by  the 
mere  personal  undertaking  of  the  debtor. 

<  8EGUBED  AKD  ITH8E0VBED  CBBDI- 
T0B8.  In  the  administration  by  the  Court 
of  Bankraptcy  of  the  estates  of  bankrupts, 
and  in  tbe  administration  of  insolvent 
estates  by  the  Chancery  Division  of  the 
High  Court  of  Justice,  the  same  rules  are 
now  observed  as  re^irds  the  method  of 
proving  for  their  debts  by  secured  creditors, 
that  is  to  say,  tbe  secured  creditor  may 
either  throw  up  his  security  and  prove  for 
his  entire  debt,  or  he  may  realise  (or  put  a 
value  on)  his  security,  and  in  tliat  case  he 

§  roves  only  for  the  excess  (if  any)  of  his 
ebt  over  the  proceeds  realised  out  of  his 
secority,  or  over  his  valuation  thereof. 
See  title  Pboof  of  Debts  is  Baivk- 

BUPTCT. 

SEGT7BITT  BOB  COSTS.  When  the 
plaintiff  in  an  action  resides  out  of  the  ju- 
risdiction of  the  Court  in  which  the 
action  is  pending,  and  the  defendant  is 
apprehensive  that  the  plaintiff^  in  tbe 
event  of  being  defeated,  wiU  evade  pay- 
ment of  the  costs  or  expenses  of  the  suit, 
it  is  usual  tor  him  to  apply  to  the  Court  to 
compel  the  plaintiff  to  give  security  for 
such  payment ;  and  the  Court  usually 
orders  tms  to  be  done,  there  being  grounds 
for  the  application.  The  security  is  com- 
monly effected  hj  the  plaintiff  and  two 
sureties  entering  mto  a  bond  to  a  sufficient 
amount  to  cover  the  supposed  costs  of  the 
suit  (2  Arch.  Pract.  1414),  and  sometimes 
by  the  payment  of  money  into  Court  The 
mere  poverty  of  a  plaintiff  is,  however,  no 
ground  for  requiring  him  to  give  security 
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for  costs,  unless  to  a  limited  extent  in 
some  proceeding  in  tort  proper  for  the 
County  Court,  but  which  the  plaintiff 
chooses  to  institute  in  a  superior  Court 
(County  Courts  Act.  1867,  80  &  81  Yict. 
c.  142,  s.  10).  An  appellant  used  invaria- 
bly to  g^ve  securitT  ibr  costs,  commonly 
making  a  deposit  of  money  in  Court;  but 
under  the  present  practice,  security  for  the 
costs  of  an  appeal  is  not  invariably  (or 
even  usually)  given  or  ordered,  special 
circumstances  requiring  to  be  shewn  in 
every  case  before  the  order  to  give  seeurity 
is  made  (Order  lviii.,  15).  The  applica- 
tion for  security  should  be  made  speedily 
(Weekly  Notes,  1879,  p.  99);  but  when 
proper  to  be  made,  it  may  be  extended  as 
well  to  the  past  costs  as  to  the  future  costs 
of  the  appeal  (Weekly  Notes,  1879.  p.  131). 
Any  order  directing  or  refusing  security 
for  costs  either  of  the  original  action  or  of 
the  appeal  may  be  appealed  to  a  higher 
Court  {Norihampiant  &c.  Co.  v.  Midland 
Waggon  Co,  7  Ch.  D.  500),  although 
usually  orders  regarding  costs  merely  are 
not  appealable  (Judicature  Act,  1878, 
8.  49). 

See  titles  Coem ;  Taxation  of  Coers. 

BXCfUSITT   VOB   GOOD  BXEAYIOUB, 

fto. :  See  title  Abtiolbs  of  thx  Pbaoe. 

BSCU8.    Means  **  It  is  othenoiae:' 

BE  DSRVDENSO,  PISA  OT.  A  plea 
pleaded  by  one  who  is  charged  with  the 
death  of  another,  to  the  effect  that  he  was 
obliged  to  do  what  he  did  in  his  own 
defence,  otherwise  his  life  would  have 
been  in  danger  (Staunf.  PL  Cor.  Lib.  I 
c.  7). 

See  titles  Homioidb;   Son  Awault 
Demesne,  Plea  of. 

SEDinOV :  See  titles  Seditioub  Assbm- 
blt;  Treason. 

SIDinOini  ABSSXBLT.  Sedition  em- 
braces all  those  practices  whether  by  word, 
writing,  or  conduct,  which  have  for  their 
object  to  excite  discontent  or  dissatisfac- 
tion, to  'create  public  disturbance,  or  to 
lead  to  civil  war ;  to  bring  into  hatred  or 
contempt  the  Queen  or  the  Government, 
the  laws  or  constitution  of  the  realm ;  ana 

generally  all  endeavours  to  promote  public 
isorder  {R.  v.  Suttivan^  R.  v.  Pigotty 
11  Cox,  44,  45).  For  instance,  if  a  man 
curse  the  Queen,  wish  her  ill.  give  out 
scandalous  stories  concerning  her  {R.  v. 
Harvey,  2  B.  &  C.  257).  or  do  anything 
that  may  lessen  her  in  toe  esteem  of  her 
subjects,  or  that  may  weaken  her  govern- 
ment, or  that  may  raise  jealousies  between 
her  and  her' people;  or  if  he  deny  the 
Queen's  right  to  Uie  throne,  even  in 
common  and  unadviBed  discourse,  all  these 


are  seditions  sots,  words,  or  libels,  and  aie 
punishable  with  fine  and  imprisonment; 
and  the  assembly  at  which  any  of  these 
things  are  done  or  uttered  is  a  seditiooa 
assembly. 

See  title  Bior. 

BBDVCnOlT  is  a  tort  committed  against 
a  parent  or  master  by  having  illicit  sexual 
intercourse,  through  persiisision,  with  his 
daughter  or  female  servant.  The  founda- 
tion of  the  action  is  loss  of  servict^  ;  and  a 
parent  can  only  maintain  the  action  if 
his  daughter  was  in  his  service  at  the  time. 
But  the  slightest  degree  of  service  will 
suffice ;  and  the  jury  will  give  damages 
not  at  all  in  proportion  to  the  value  of  the 
services,  but  m  proportion  to  the  meanness 
of  the  conduct  of  the  seducer, — this  excess 
of  damages  being  awarded  as  a  eoiUUium  to 
the  feelings  of  the  injured  parent,  and 
with  which  (although  it  is  contrary  to  the 
principles  of  our  law)  the  judge  rarely 
chooses  to  interfere.  When  a  master  sues 
for  the  seduction  of  his  servant,  he  must 
prove  a  subsisting  contract  of  service  valid 
in  law  at  the  time  of  the  seduction  (^Braee- 
girdle  v.  Heald,  1  B.  &  Aid.  722). 

BSIOVOB,  or  SEIGSEUK.  In  its  most 
general  signification  means  a  lord ;  but  in 
law  it  is  particularly  applied  to  the  lord  of 
a  manor;  and  the  manor  is  thenoe  termed 
a  setoniory,  i,e,,  a  lordship  (Kitchin,  206 ; 
Cowel). 

See  title  SxioNO&T. 

8BIOH0EAOX.  A  privilege  or  |Hwog»- 
tive  of  the  king,  by  which  he  claimed  an 
allowance  in  respect  of  gold  and  silver 
brought  in  the  mass  to  to  exchanged  for 
coin  (Cowel). 

See  title  Hint. 

8SIOH0BT.  The  havine  a  free  t«^nant 
holding  lands  of  oneself  in  fee  simple  con- 
stitutes one  a  seignor,  and  the  seignor  ia 
said  to  have  a  seignory.  The  scignory  and 
lands  constitute  the  manor;  and  rent  is 
incident  to  the  seignory. 

See  titles  Manor;  Bepoted  Manob. 

BSIBED  IH  DEMXBirX  AB  OF  FEB.    Is 

the  expression  used  to  describe  the  owner- 
ship so  called  of  '*  an  estate  in  fee  simple 
in  possession  in  a  corporeal  heredita- 
ment,*'— ^the  word  *' seised  expressing  the 
''seisin"  or  owner's  possession  of  a  free- 
hold property ;  the  phrase  **  in  demesne  ** 
or  *'  in  his  demesne "  (tn  dominieo  suo), 
signifying  that  he  is  seised  as  owner  of  the 
land  itself,  and  not  merelv  of  the  seignory 
or  services :  and  the  concluding  wor£  *'  aa 
of  fee  "  importing  that  he  is  seised  of  an 
estate  of  inheritance  in  fee  simple  (Go. 
Litt.  17  a.;  Fleta,  1.  5,  c.  5,  B.  18;  Bract 
1.  4,  tr.  5. 0.  2,  8.  2). 
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8BI8IH.    Feudal  Possession,  or  Posses- 
sion of  a  Freehold  estate.    Upon  the  in- 
trodaction  of  the  Feudal  Law  into  England 
the  word  '*  seisin  "  was  applied  only  to  the 
possession  of  an  estate  of  freehold,  in  oon- 
tradlstinction  to  that  precarious  kind  of 
possession  by  which  tenants  in  villenage 
held  thtlr  lands,  which  was  considered  to 
be  no  possession  at  all  in  the  villeins,  but 
the  posijession  of  those  in  whom  the  free- 
hold continued.    The  word  still  retains  its 
original  signification,  being  applied  exclu- 
sively to  the  p.>ese88ion  of  land  of  a  freehold 
tenure,  it  being  Inaccurate  to  use  the  word 
as  expressive  of  tiie  possession  of  lease- 
holds or  terms  of  yeiirs,  or  even  of  copy- 
holds.   To  seise  sismifii  s  to  take  possession 
of  lands  of  a  freehold  tenure  by  the  cere- 
mony of  livery  of  seisin,  or  delivery  of 
possession;  to  be  seised  signifies  to  l>e  in 
possession  of  such  land ;  and  the  possession 
of  the  land  itself,  which  has  bnen  aci)uired 
by  the  ceremony  of  livery  of  seisin,  is 
thence  denominated  ** seinn "  or  " seizin** 
The  following  passage  £rom  Cruise's  Dig. 
tit.  8,  c.  1,  s.  10,  affurds  a  good  illustration 
of  the  word :  **  A  tenant  for  years  is  not 
said  to  be  seised  of  the  lands,  the  posses- 
sion not  being  given  to  him  by  the  cere- 
mony of  livery  of  seisin ;  nor  does  the  mere 
delivery  of  a  lease  for  years  vest  any  estate 
in  the  lessee,  but  only  gives  him  a  right  of 
entry  on  the  land ;  when  he  has  actually 
entcored,  the  estate  becomes  actually  vested 
in  him,  and  he  is  then  pcNSsessed,  ni«t  pro- 
perly of  the  land,  but  of  the  term  for  years, 
the  seisin  of  the  freehold  still  remaining  in 
the  lessor.'*    It  may  be  obeerv*  d,  however, 
that  the  word  '*  seise  "  is  sometimes  used 
in  reference  to  the  possession  of  goods. 
Thus,  in  Taylor  v.  Fisher  (Gro.  Eliz.  245, 
246),  the  followmg  passage  occurs :  **  Tres- 
pass for  breaking  his  house  and  taking 
away  a  corslet  and  a  pike  of  the  plaintiffs. 
The  defendant  pleaaed   that  long   time 
before  the  supposed  trt'Spass,  J.  Bamfield 
was  seised  of  the  said  corslet  and  pike,  as 
of  his    own  goods,  &c."  (Watk.  Introd. 
Conv.  by  Morley ;  Goote  &  Gov.  7th  edit. ; 
pp.  32,  33 :  1  C5ru.  Dig.  tit  8,  c.  1,  s.  lu  : 
2  G.  M.  &  R.  41,  n.  (a.);   3  Gamp.  116, 
per  Lord  EUenborough,  G.J. ;  Cro.  Eliz. 
245). 

8XI8IHA  YACIT  ifi'IPlTKM.  ''The 
seisin  makeih  the  stock**  This  maxim  de- 
termined anciently  the  stock  of  descent,  in 
every  application  of  the  rules  or  canons  of 
descent  to  real  property.  It  ceased  to  be 
applicable  for  this  purpose,  after  the 
Slat  3  ft  4  WUl.  4,  c  106. 

See  titles  Discents  ;  Pubchaskr. 

SSIZIXO  Of  HSBI0T8.  The  seizing  of 
heriots,  when  due  on  the  death  of  a  tenant, 
is  a  species  of  self-remedy,  resembling  that 


SKIZniG  OF  KEBX(yiB— continued, 
of  taking  cattle  or  goods  in  distress :  ex- 
cepting that  a  distress  is  merely  taken  as 
a  pledge  for  other  property,  whereas  the 
heriot  instantlv  becomes  the  actual  pro- 
perty of  him  who  seizes  it. 
See  title  Heriot. 

SEIZUBX  QTJOVSairE:  See  title  Quous- 

QUB. 

SELECT  COXXITTSB:  £^00  tiUe  Gox- 
uiTTEE,  Select. 

BELF-DSFEirOS  :  See  titles  Sc  Defih- 
DiNDO,  Plea  of  ;  Sun  Assault  Demesne, 
Plea  OP. 

SELF-EEGAEDIirO  EVIDENCE.  Evi- 
dence which  either  serves  or  disserves  the 
party  is.  so  cal led.  This  species  of  evidence 
IS  either  self-serving  (which  is  not  in 
general  receivable)  or  self-dirfserving 
(whii'h  is  invariably  receivable,  as  being 
an  admission  agaiubt  himself,  and  that 
either  in  Gourt  or  out  of  Gourt). 

SEMATNE'S  CASS.  This  case,  detided 
in  2  Jac.  1,  that  *  every  man's  house  (mean- 
ing his  dwetling-house  only)  is  his  custle," 
and  that  the  defendant  may  not  break  open 
outer  doors  in  general  but  only  inner  doors, 
but  that  (after  request  made)  he  may  breuk 
open  even  outer  doors  to  find  goods  of 
another  wrongfully  in  the  house. 


It  appesrs,  &o.,  0.^ ,  a  married 
woman  even  if  she  lave  separate  estate 
cannot,  senible^  be  made  a  bankrupt  (Ex 
parte  Holland,  In  re  Heneage^  L.  R.  9  Gh. 
A  pp.  807) ;  and  this  rule  of  law  has  now 
been  po>itively  decided  to  be  in  fact  what 
it  ohly  appeared  formerly  to  be  {Ex  parte 
Jones,  In  re  Grissel,  12  C;h.  Div.  48i). 

SSMEL  XALUS,  SEMFEB  MALUS :  See 
title  Malds  in  i  no,  &c, 

SEHX-SOYSBEIOV  STATES :  See  title 
SovABKiON  States. 

SEHATT7S  COHSTILTA.  In  Roman 
liaw,  were  decrees  or  enactments  of  the 
Senate,  and  are  enunciated  bv  Justininn 
as  one  of  the  six  sounes  of  the  jus  soriptum 
(t.e.,  written  or  enacted  law).  The  princi- 
pal senatus  eonsulta  were  the  following  : — 

(1.)  Senatus  oomuUum  Claudianum, — an 
enactment  supposed  to  have  been  made  in 
tlie  reign  of  Giaudius,  and  which  was  re- 
pealed by  Justinian.  It  rendered  a  slave 
the  woman  who  after  express  warning  had 
had  sexual  intercourse  with  another  man's 
slave,  against  the  will  of  such  slave's 
master. 

(2.)  Senatus  consuUum  Maeedonianum, — 
an  enat'tment  passed  in  the  reign  either  of 
Giaudius  or  of  Vespasian,  on  account  of 
the  rapacities  of  a  money-lender  (Macedo) 

2  1 


482 


A  NEW  LAW  DICTIONABT. 


nVATUt  CfO  VfVLtA— MmKiNMd. 


or  the  lotMs  of  a  young  debauchee  (M »- 
oado),  and  intended  to  repress  money  lend- 
ing by  rendering  the  rame  lent  to  ohildren 
in  paiMtoi  irreooverable  at  law. 

(3.)  8enaiu$  eonmdtum  Nerwiian%my-~%n 
enaotment  paaaed  in  the  reign  of  Nero, 
the  object  and  effect  of  which  was  to  abo- 
lish (in  effect)  while  retaining  (in  name) 
all  the  distinctions  between  legacies, 
whether  as  being  per  vindicaHonem,  or 
per  damnaiionem^  or  einendo  modo,  or  per 
prtecfptwnenit 

(4.)  SenatueeomuUuim  Orphitianumj — an 
enactment  passed  in  178  a.d.  in  the  reign 
of  Marcus  Anrelius,  and  which  enabled 
children  (e?en  although  being  illegitimate) 
to  succeed  to  their  mother  as  her  agmaU. 

(4a.)  Senalui  eoneuUum  TeriuUianum^ — 
an  enactment  passed  in  158  a.d.  in  the 
reign  of  Hadrian,  and  which  enabled  a 
mother  to  succeed  as  an  agnaia  to  her 
children  (even  although  being  illegitimate). 

(5.)  Senatue  eon$uU%m  PegaeianHm, — an 
enactment  passed  in  70  A.D.,  in  the  reign  of 
Vespacian,  and  which  authorised  the  futrei 
to  retain  to  himself  out  of  the  haarediku 
one  equal  fourth  part  of  the  value  thereof. 

(5a  )  Senatue  eoneuUum  TrebdUatrnm,-^ 
an  enactment  passed  in  or  about  62  a.d.  in 
the  reign  of  Nero,  and  which  relieved  the 
kmree  of,  and  imposed  u)ion  the  itdeieom- 
miteartue  (beneficial  owner)  all  liability  for, 
the  debta  of  the  deceased  testator.  Justi- 
nian amended  this  enaotment,  by  incor- 
porating into  it  the  provisions  of  the 
SetuUue  eoneuUum  Pegaeianum  (which  he 
repealed);  and  Justinian  left  it  optional 
with  the  hseree  to  retain  the  fourth  part 
or  not,  and  generally  rendered  him  liable 
only  to  the  extent  of  the  Talue  of  tlie  estate 
(if  any)  which  he  retained. 

8DASATX  DSMI8E  19  BJXCTMSHT. 
A  demise  in  a  declaration  in  ejectment 
used  to  be  termed  a  separate  demise  when 
made  by  the  lessor  separately  or  indivi- 
dually, as  distingui^el  from  a  demise 
made  jointly  by  two  or  more  persons,  which 
was  termed  a  joint  demiae.  No  such  d^ 
miae,  either  separate  or  joint,  is  now  neoes- 
Mry  in  this  action. 

See  titles  EjEcninrr ;  Susolb  Dnnsi 

Df  EjKOmENT. 

8BPABATE  S8TAT1. '  Property  which 
a  married  woman,  under  oertain  ciroum- 
atancea,  is  entitled  to  retain  for  her  separate 
and  independent  use.  By  the  custom  of 
London  a  married  woman  may  acquire  a 
separate  eatate  by  carrying  on  trade  on  her 
own  aeparote  account.  And  under  the 
stat  21  &  22  Vict.  c.  85,  a  woman  judicially 
separated  tnm  her  husband  holds  her  pro- 
perty to  her  own  separate  use,  and  such 
use  continues  in  case  the  cohabitation  is 


iXPABATB  VtAT^-eonUnmed. 

afterwards  resumed,  fio  also  under  the 
M.  W.  P.  Act,  1870  (33  *  84  Vict,  c  96) 
numerous  species  of  property  are  made  the 
wife's  sepamte  estate.  But  the  separate 
estate  exists  more  often  than  not,  apart 
from  any  statute  or  separate  trading ;  and 
in  that  caae^  the  right  of  the  wife  to  the 
enjoyment  of  property  sepaiately  from  her 
husband  is  usually  secured  by  trustees 
being  appointed  on  her  behalf,  to  whom 
the  property  is  conveyed  in  trust  for  her 
sole  and  separate  use;  and  when  no  trustees 
are  appointed  for  the  wife,  under  a  limi- 
tation to  her  separate  use,  Equity  converts 
her  huaband  into  a  trustee  for  her,  and  she 
would  still  be  entitled  to  the  enjoyment  of 
the  sepnrate  estate. 

The  Court  of  Ohancery,  to  further  secure 
to  married  ¥roineu  tlie  enjoyment  of  sepa- 
rate estate,  allows  of  a  restraint  upon 
anticipation,  t.e.,  alienation,  to  be  attached 
to  the  property  {Pybue  v.  Bmitk,  3  Bro. 
C.  G.  83!0 ;  and  the  operation  of  that  re- 
atraint  was  settled  in  the  case  of  TuUeU  v. 
Armeirong  (1  Beav.  1)  to  be  this, — that  it 
attaches  npon  marriage,  dis-attaches  upon 
widowhood,  re-attaches  upon  a  re-marriage, 
and  so  on. 

To  the  extent  that  a  married  woman  has 
separate  estate  she  is  a  feme  eoie;  and 
unless  restmined  from  anticipation  she 
may  alienate  it  by  anv  of  those  voluntary 
or  involuntary  modea  oy  which  a /erne  sols 
or  a  man  may  do  {Tayhr  v.  Meade,  84 
L.  J.  (Oh.)  208 :  MaUkeutman'e  Caee,  L.  B. 
3  £q.  787) ;  the  wife  may  also  permit  her 
husband  to  receive  her  separate  estate,  and 
in  that  case  she  is  entitled  to  only  one 
year's  account  of  the  arrears ;  nevertheless, 
she  cannot  be  made  a  bankrupt,  even  in 
respect  of  her  separate  esttite  (Ex  parte 
/ones.  In  re  Qrieed,  12  Gh.  Div.  484); 
and  her  husband  takes  all  her  aeparate 

Sersonal  estate  that  is  undisposed  of  at  her 
eath,  if  choses  in  possesi»ion  or  chattds 
real,  by  his  marital  ri^ht  (Jfoloay  v.  Ken- 
nedy^ 10  Sim.  254),  and  if  choses  m  action, 
by  his  right  as  her  administrator  (Pmtuiley 
V.  FiMer,  2  My.  k  K.  57). 

8EPABATI0H  BSED :  See  tiUe  Sbpaba- 

TIOM  OF  HCBBAIID  AHD  WlFB. 

BKPABATIOy  OF  HTTSBAHB  AHD 
WIFE.  A  deed  providing  for  an  imrn/ediate 
separation  between  haaband  and  wife,  and 
containing  a  covenant  bv  the  husband  with 
a  trustee,  to  allow  his  wifo  an  annuity,  and 
a  covenant  bv  the  trustee  to  indemnify  the 
husband  against  his  wife's  debta, — frhether 
contracted  before  the  separation,  or  to  be 
contracted  after  it, — is  valid  and  binding. 
And  if  a  separation  deed  contained  a  cove- 
nant by  the  husband,  not  to  compel  or 
endeavour  to  compel  the  wife  to  cohalnt 
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with  him,  a  Court  of  Eqnity  would  restrain 
him  by  injanotton,  from  prooeeding  in  a 
suit  for  the  restitution  of  oonjugal  rights 
(Hunt  V.  Hunt,  31  L.  J.  C.  161):  oon- 
Tersely,  the  wife,  if  she  seek 'the  like  reati- 
tntion  (BesaiU  v.  Wood,  12  Oil.  Div.  605). 
So,  an  agreement  to  execute  a  deed  of 
separation  will  be  specifically  performed. 
But  a  deed  providing  for  a  eonHngeni  or 
future  separation  of  the  parties,  at  the  will 
of  either,  and  not  intended  to  take  imme- 
diate effect,  or  which  is  calculated  to  pre- 
vent a  future  reooiiciliation  between  them, 
is  void  ( Wettmeath  v.  Saiuburff,  5  Bligh, 
N.8.  839.  366).  Similarly  a  covenant, 
before  marriage,  that  in  OBue  of  any  separa- 
tion liking  place,  the  husband  should 
make  a  certain  provision  fur  his  wife.  A 
r«*eimoiliation  and  return  to  cohabitation, 
even  where  the  deed  contains  no  provision 
to  that  effect,  will  of  itself  avoid  a  deed 
of  separation  {WeUmeatk  v.  WeHmeath^ 
1  Dow.  &  G.  519). 

SSPTEHHIAL  ACT.  This  was  the  stat. 
1  Qeo.  1,  c.  38,  wliich  is  still  in  force,  and 
provides!  thut  Parliament,  unless  sooner 
dissolved,  should  come  to  a  natural  end  at 
the  expiration  of  seven  years  from  its  first 
assembling.  It  was  a  Whig  Act,  passed  as 
a  precautionary  measure  against  the  Jaco- 
bites ;  and  it  is  now  maintained  principally 
as  a  means  of  protecting  members  against 
the  expense  and  turmoil  of  too  frequent 
elections. 

See  title  Tbiennial  Act. 

8BQTJE8TBB.  As  used  in  the  Civil 
Law  signified  to  renounce  or  didrLiim,  Ac. 
As  when  a  widow  came  into  Court  and 
disclaimed  having  anything  to  do  with  her 
deceased  hu8faand*s  estate,  she  was  said  to 
sequester.  The  word  more  commonly  sig- 
nifies the  act  of  taking  in  execution  under 
a  writ  of  sequestration  the  ecclesiastical 
goods  and  chattels  of  a  beneficed  clerk  or 
clergyroun. 

See  title  Seqcbstration. 

8BQVB8TBASI  7ACIA8  DB  B0VI8 
ECOLESIASnOIS.  A  writ  of  execution 
against  a  clergyman,  directed  to  the  sheriff 
and  commanding  him  to  enter  the  rectory 
and  parish  church,  and  to  take  and  Be> 

anester*  the  same  and  hold  them  until  of 
he  rents,  tithes,  and  profits  thereof  and  of 
other  ecclesiastical  g(K)ds  of  the  defendant, 
he  shall  have  levieid  the  plaintiff's  debt 
(2  Aroh.  Pract  1284). 

See  titles  EzaounON,  Wbit  of;  Fi. 
Fa,  in  Bonis  EooLBBiAsncis. 

SSQUISTBATIOV.  (1.)  This  word,  in 
its  most  ordinary  sense,  signifies  a  kind  of 


BXaUUTBATIOV— ooniiniiece. 

writ  of  executioa.  Sequestration  iuued  in 
Ghanceiy  when  a  defendant  had  eluded  the 
process  of  the  Court,  and  a  commission  of 
rebellion  had  been  awarded  against  him  to 
no  effect ;  bv  virtue  of  which  sequestration 
his  personal  estate,  and  the  profits  of  his 
real,  were  seized  and  detained  until  the 
defendant  obeyed  the  commands  of  the 
Court ;  and  under  the  present  pracrtice,  a 
writ  of  sequestration  may  issue,  and  that 
even  without  leave  of  the  Court,  in  the 
following  oases,— (1.)  To  enforce  the  doing 
of  any  act  other  than  the  pajrment  of  money 
into  Court  ordered  to  be  done  within  a  li- 
mited time :  (2.)  To  enforce  the  payment 
of  money  into  Court  ordered  to  be  so  paid 
within  a  limited  time ;  and  (3.)  To  enforoe 
the  recovery  of  any  property  (not  being 
eltlier  land  or  money).  And  apparently 
no  previous  writ  of  attachment  need  have 
been  issued.  The  sequestrators  appointed 
by  the  Court  (and  who  are  usually  four  in 
number)  enter  upon  the  real  estate  and 
receive  and  sequestrate  aid  take  the  rents 
and  profits  thereof,  and  also  all  the  p&r- 
suual  estate  of  the  person  agaiinst  whom 
the  sequestration  has  issued;  and  the 
Court  may  subsequently  direct  a  sale  of 
thtt  good«i  or  any  of  them,  and  will  direct 
the  application  of  all  rents  and  of  the 
pruoeeds  of  all  sales.  The  sequestrators  are 
accountable  to  the  Court.  (2.)  A  seques- 
tration al8<»  means  sometimes  the  sep.i rating 
of  a  thing  in  controvorsy  from  the  posses- 
sion of  both  those  who  contend  ibr  it,  and 
in  this  sense  it  is  considered  either  as 
voluntary  or  necessary, — vuluntary,  when 
dout:  by  the  consent  of  each  |<arty,  neces- 
sary when  done  by  the  jud^e  of  his  own 
authority,  whether  the  parties  will  or  not 
(3.)  The  word  **  sequestration  "  uaeA  also  to 
signify  the  act  of  the  ordinary  in  dispofrine 
of  the  goods  and  chattels  of  a  deceased 
person  whose  estate  no  man  would  inter- 
meddle with  (2  Arch.  Pract.  1284 ;  Cowel). 
See  titles  Execution,  Wbit  op;  Sb- 
Qi'ESTBABi  Facias  de  Bonis  Eoclb- 

BIAbTIOIS. 

SEQirEffrBATIOH,  WBIT  OF :  See  title 
Sbquestbation. 

SEQUBSTBATOBB :  See  title  Sbques- 
tbation. 

BBQUBSTBB.  In  Roman  Law,  was  a 
deposit  made  with  a  stakeholdi-r  or  middle- 
man pending  the  decision  of  a  certain 
event,  or  dispute.  He  liad  the  interim 
poeeesHo  dvilis,  and  not  merely  the  deten- 
tion of  the  thing,  or  poeeesHo  naturalU 
(Dig.  xvi.  8, 17,  8.  1). 

See  titles  Depositum  ;  DBpdr. 


8EBIATIM. 


Severally,  sepHrat»*ly,  in- 
2  I  2 
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dividuaUy,  one  by  one ;  e.g.,  •*  Their  lonj- 
fihips  delivered  iheir  judgmente  seriatim. 

8SBJSAHT-AT-ABXS  is  the  title  of  an 
officer  in  each  of  the  two  Houees  of  Par- 
liament. His  duties  in  the  House  of  Lordd 
are  to  attend  upon  the  Chancellor  with  the 
mace,  and  to  execute  the  orders  of  the 
House  for  ihenpprehensionof  delinquents ; 
and  in  the  Commons,  this  officer  attends 
upon  the  Speaker  with  the  mace,  carries 
messages  from  the  bar  to  the  table,  and 
executes  the  orders  of  the  House  with  re- 
spect to  delinquents  to  be  taken  into  cus- 
tody for  breaches  of  its  privileges. 

8XBJZAHT-AT-LAW.       A  serjeant-at- 
law  was  and  is  a  barrister  of  the  Common 
Law  Courts  of  high  standing,  and  of  much 
the  same  rank  as  a  doctor  of  law  was  in 
the  Ecclesiastical  Courts.    These  Serjeants 
derived  their  title  from  the  old  knights 
templars,  amongst  whom  there  existed  a 
peculiar  class  under  the  denomination  of 
•"freres    aergens"    or   frairea    servienteB; 
wherefore  amongst  all  the  Serjeants  the 
practice  was  and  still  is  to  address  each 
other  by  the  familiar  epithet  of  "brother." 
Until  a  very  recent  period  (the  25th  of 
April,  1834, 9  &  10  Vict.  c.  54)  the  serjeants- 
at-law  always  had  the  exclusive  privilege  of 
practice  in  the  Court  of  Common  Pleas ; 
also,  every  judj^e  of  a  Common  Law  Court, 
previous  to  his  elevation  to  the  bench,  used 
to  be  created  a  serjeant-at  law ;  but  since 
the  Judicature  Act.  1873.  that  is  no  longer 
necessarv,  and,  in  fact,  Serjeants  as  a  body 
have  voluntarily  dissolved  themselves  since 
that  Act  came  into  operation      (Cowel ; 
Addison's  Knights   Templars,    318;   The 
Serjeant  due,  6  Bing.  N.  C.  235). 

8HSJZAVTT.  A  species  of  tenure  by 
knight  service,  which  was  due  to  the  kin^ 
only,  and  was  distinguished  into  grand 
and  petit  serjeanty.  The  tenant  holding 
by  grand  serjeanty  was  bound,  instead  of 
serving  the  king  generally  in  his  wars,  to 
do  some  honorary  service  to  the  king  in 
person,  as  to  carry  his  banner,  his  sword, 
or  the  like ;  or  to  be  his  butler,  champion, 
&o.  Petit  serjeanty  differed  from  grand 
serjeanty  in  that  the  service  rendered  to  the 
king  was  not  of  a  personal  nature,  but 
consisted  in  rendering  bun  annually  some 
small  implement  of  war— as  a  bow,  a 
swoid,  a  lance,  an  arrow,  or  the  like 
(Cowel).  Both  these  species  of  tenures  were 
spared  at  the  general  abolition  of  feudal 
tenuros  in  1660  (12  Car.  2.  c.  24).  The 
estates  of  Strathfieldsaye  (Duke  of  Wel- 
lington) and  Blenheim  (Duke  of  Marl- 
borough) are  examples  at  the  present  day 
of  the  tenure  by  petit  serjeanty. 
See  title  Feudal  Ststem. 


SSBVABT,  XA8TXB  AVD ;  See  tiUes 
Masteb   and    Bebvakt;  Sebvicb,  Coir- 

TBACTB  or. 

SEBYICS.  The  consideration  which 
the  feudal  tenants  were  bound  to  render  to 
their  loi-d  in  recompense  for  the  lands  they 
held  of  him.  This  service  i n  origi nal  feuds 
was  only  twofold  ;  to  follow,  or  do  suit  to 
their  lord,  in  his  courts  in  time  of  peace, 
and  iu  his  armies  or  warlike  retinue  in 
times  of  war.  Generally,  however,  these 
services  varied  much;  some  being  of  a 
personal  nature,  others  not;  some  of  an 
honourable,  others  of  a  menial  or  servile 
character  (Britton,  o.  66). 
See  title  Feudal  Ststkk. 

8SBVICE,  OOHTSAGTB  07.  Wherever 
there  is  a  contract  to  perform  any  work,  or 
to  transact  any  business,  the  law  implies 
an  engagement  on  the  part  of  the  p^w>n 
undertaking  to  do  the  work,  that  it  shall 
be  performeid  with  due  care,  diligence,  and 
skill,  according  to  the  orders  given  and 
assented  to ;  and — where  there  is  no  agree- 
ment as  to  the  price — a  promise  by  the 
party  who  employed  the  workman,  io  pay 
nim,  in  money,  a  reasonable  remuneration 
to  be  ascertained  by  a  jury.  To  maintain 
an  action  for  work  and  labour,  the  plaintiff 
must  prove  a  performance  of  the  work  ac- 
cording to  the  terms  of  the  contract ;  or  if 
he  has  deviated  from  those  teims,  he  most 
shew  that  the  defendant  acquiesced  in  snbh 
deviation.  Contracts  for  services  aze  of 
numerous  vaiieties,  being  entered  into 
either  (I)  by  agents,  (2)  by  builders,  (8)  by 
physicians,  surgeons,  Ac,  (4)  by  printers, 
(5)  by  surveyors,  (6)  by  authors,  (7)  by 
attorneys,  and  so  forth.  And  every  suoli 
contract  must  comply  with  the  general  law 
regulating  contracts,  as  expUdned  under 
the  title  Contracts. 

See  title  Contbacib. 

BSBYIGB  OF  WSIT8,  fto.  The  service 
of  writs,  summonses,  rules,  &c.,  signifies  the 
delivering  or  leaving  them  to  or  with  the 
party  to  whom,  or  with  whom,  they  ought 
to  be  delivered  or  left ;  and  when  they  are 
&o  delivered  they  are  then  said  to  have 
been  served.  Usually  a  copy  only  is  served, 
and  the  original  is  shewn.  Usually  also 
the  service  must  be  personal,  but  in  cases 
of  peculiarity  substituted  service  may  be 
made  with  the  leave  of  the  Court,  ^r  notice 
of  the  writ,  &c.,  given  in  lieu  of  service 
thereof. 

See  titles  Notice  in  Lieu  of  Skbvigb  ; 

SUBffTITUTED  SbBVIOB. 

8EBYIGE8    FOHGIXBS.     These  are  in 
French  Law  the  easements  of  English  Law. 
See  title  Basements. 

SSBVIXHT  TSHZMSIIT.    In  the  law 
of  easements  the  tenement  whose  owner 
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ft0  such  is  subject  to  an  easemeDt  enjoyed 
by  un  adjoining  tenement,  is  called  by  this 
name. 

See  title  Easbmsmtb. 

SBBVITIUM  UBBBim.  A  sort  of  free 
or  liberal  sorrice  wliioh  oertuin  feudatory 
tenants,  called  Itberi  AomttMs,  were  buund 
to  perform.  And  as  these  tenants  them- 
selves were  different  from  vnssals,  so  were 
their  services  of  a  more  honourable  nature; 
as  to  attend  the  lord's  Court,  to  find  a  man 
and  horse  to  go  with  the  lord  into  the 
army,  and  such  like  (Gowel). 
8ee  title  Ssbviob. 

SEBVITIDX  BSOALK.  Royal  service, 
or  the  rights  and  prerogatives  of  manors 
belonging  to  the  King  as  lord  thereof. 
These  rights  were  generally  reckoned  to 
be  six ;  viz.,  (1),  power  of  judicature  in 
matters  of  property ;  (2),  power  of  life  and 
death  in  ftlonies  and  murders :  (8),  a  right 
to  waifs  and  strays ;  (4),  a  right  to  assess- 
ments; (5),  the  minting  of  money;  and, 
(6),  the  assize  of  bread,  beer,  weights,  and 
measures  (Cowel). 

See  titles  Manor  ;  See. 

8SBYIT0B8  07  BILLS  were  messen- 
gers of  the  marshal  of  the  King's  Bench, 
and  were  usually  sent  to  serve  bills  or 
writs  to  summon  men  to  Ck>urt.  They  are 
the  tipstaves  Q  Hen.  4,  c.  23 ;  Gowel). 
See  title  Tifstaff 

SSBVlTUSB,  in  its  original  and  populnr 
sense,  signifies  the  duty  of  service,  or 
rather  the  condition  of  one  who  is  liable 
to  the  performance  of  services.  The  word, 
however,  in  its  legal  sense,  is  applied 
flgnrativelv  to  things.  When  the  freedom 
of  ownerahip  in  land  is  fettered  or  re- 
stricted, by  reasiin  of  some  person,  other 
than  the  owner  thereof,  having  some  right 
therein,  the  latid  is  said  to  serve  such 
person;  the  restricted  condition  of  the 
ownership,  or  the  right  which  fonns  the 
subject-matter  of  the  restriction,  is  termed 
a  servitude;  and  the  land  so  burdened 
with  another's  right  is  termed  a  servient 
tenement,  while  the  land  belonging  to  the 
person  enjoying  the  right  is  called  the 
duminant  tenement  The  word  **  servi- 
tude" may  be  said  to  have  both  a  positive 
and  a  negative  signification :  in  the  former 
sense  denoting  tlie  restrictive  right  be- 
longing to  the  entitled  party;  in  the 
latter,  the  restrictive  duty  entailed  upon 
the  proprietor  or  possessor  of  the  servient 
land. 

See  titles  Easementb  ;  Sebvitutis. 

8XBV1TUTE8.  In  Roman  Law  were 
the  Easemento  and  the  Profite  k  Prendre  of 
English  Law.  They  were  cither  Vrieduil 
or  Penofud;  and  the  Praxliul  were  sub- 


BSRyvrUTEB—eontinued. 
divided  into  Rural  (i.e.,  easements  over 
land  simply  as  land)  and  Urban  (t.6.,  ease- 
mento over  houses,  &c.,  or  Lind  built  upon). 
The  rural  servitudes  were  Iter,  ActuSf  Via, 
Aqtueduciue;  the  urban  servitudes  were 
ancient  lights  (ne  lumtnibiu  ogiciatur\ 
lateral  support  to  houses  from  houses  (Jus 
immiitendOi  protection  from  Tain-B()oute  of 
neighbouring  house  (jus  ttillicidix),  &o. 
The  personal  servitudes  are  sometimes 
said  to  have  been  the  ususfruetus,  uew, 
and  kcLbitaiio,  Bed  qtAxre ;  because  probably 
they  were  only  the  profits  a  prendre,  which 
may  exist  in  gross,  f.e.,  in  the  person  as 
apart  from  his  property. 

See   titles    Easemkntb;    Pboftts   X 
Pbbrdbb. 

8E88I0HAL  ORDEBS.  These  are  cer- 
tain resolutions  which  are  agreed  to  by 
both  Houses  at  the  commencement  of 
every  session  of  Parliament,  and  have  re- 
lation to  the  business  and  convenience 
thereof;  but  they  are  not  intended  to  con- 
tinue in  force  beyond  the  session  in  which 
they  are  adopted.  They  are  principally  of 
use  as  directing  the  order  of  business. 

8S88I0K8.    There  are  various  kinds  of 
scbsions,  viz.,  (1),  Session  of  Parliament; 
(2),  Session  of  Gaol  Delivery  ;  (3),  Session 
of  the  Peace.    (1.)  Session  of  Parliament 
signifies  merely  the  sitting  of  Parliament, 
in  order  to  transact  the  business  of  the 
State.    (2.)  Session  of  Gaol  Delivery  is  a 
session  held  for  delivering  a  gaol  of  the 
prisoners  Uierein  confined.    (3.)  Session  of 
the  Peace  is  a  Oourt  of  record,  and  is  held 
before  two  or  more  justices  of  the  peace, 
one  of  whom  must  be  of  the  quorum. 
The  jurisdiction  of  this  Oourt,  by  stat. 
34  Edw.  3,  c.  1.  extended  to  the  trying 
and  determining  all  felonies  and  trespasses 
whatsoever,  although   the  later  practice 
has  been  not  to  try  any  greater  offence  than 
small   feloides.    There  are  four  sessions 
of  the  peace :  (a.)  C^eneral  sessions,  which 
may  be  ueld  at  any  time  of  the  year  for  the 
general  execution  of  the  authority  of  the 
justices ;  (6.)  The  general  quarter  sessions, 
which  are  held  at  four  stated  times  in  the 
vear;  (e.)  Petty  sessions,  which  are  held 
by  the  justices  periodically  (usually  weekly) 
for  the  transaction  of  smaller  business  be- 
tween the  intervals  of  the  general  sessions ; 
and  (d.}  A  special  or  special  petty  session, 
which  may  be  holden  on  any  special  occa- 
sion for  the  execution  of  some  particular 
branch  of  the  authority  of  the  justices 
(2  Hale,  P.  0.  42 ;  Tomlins).    There  was 
also  at  one  time  a  Great  Session  of  Wales, 
which  was  a  session  or   Court  held  in 
Wales  twice  in  every  year,  similar  to  the 
assizes;  this  session,  however,  was  abolished 
by  the  1  Will.  4,  c.  70,  and  the  judges  now 
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go  the  oirciiitii  in  Wales  and  Cheslu're  jost 
aa  in  the  English  oounlies. 

See  title  Gbkbi^al  Shvioks. 

snnon  fob  wuoetb  avd  xxa- 

SUBXB.  A  Beviion  in  London,  which  may 
be  held  before  four  jnaticee,  selected  frotu 
the  mavor,  recorder,  and  aldermen  (of 
whioli  the  mayor  or  recorder  must  be  oiie), 
to  inquire  into  the  offences  of  selling  by 
false  weights  and  mftasures,  contrary  to  the 
statutes,  and  to  receive  indictments,  punish 
offenders,  Aa  (Cunningham). 


This  word  appears  to  be  nearW 

synonymous  with  the  wonl  'Mease."  A 
lease  of  mines  is  frequently  termed  a 
^  mining  set/* 

8BT-07F.  A  demand  which  the  defen- 
dant in  an  action  sets  upaf^inst  the  plnin- 
tilTs  demand,  so  as  to  counterbalance  that 
of  the  plaintiff,  either  altogether  or  in 
part  As  if  the  plaintiff  sues  for  ten 
pounds  due  on  a  note  of  hand,  the  de- 
ft*ndant  may  set  off  nine  pounds  doe  to 
himself  from  the  plaintiff,  for  merchiindise 
sold  to  the  plaintiff;  and  if  he  pleads  such 
set-off  in  n  duction  of  the  plaintiff's  claim, 
such  plea  is  termed  a  plea  of  set-off.  A 
set-off  may  therefore  be  defined  tu  be  a 
claim  which  a  defendant  has  upon  a  plain- 
tiff, and  which  he  sets  up  or  places  against 
the  plaintiff's  demand.  Under  the  Judi- 
cature Acts,  a  defendant  may  set-off  even 
unliquidated  damages  by  means  of  a 
counterclaim  (Act  1878,  s.  24,  sub-s.  8; 
Order  xn.  8).  Prior  to  that  Act,  the 
leading  principles  of  set  off  were  the  fuUow- 
ing :— Isl  At  Lawy  there  was  no  set-off  in 
case  of  mutual  unconnected  debts,  until  the 
Statutes  of  Set-off,  2  Geo.  2,  c.  22,  and 
8  Geo.  2,  c.  24,  permitted  it  in  the  case  of 
the  bankruptcy  of  either  debtor ;  but  as  to 
oonneoted  accounts,  the  balance  was  in  the 

Earal  case  recoTerable  at  Law.  2ndly.  In 
ity^  these  Courts  generully  followed  the 
B  of  the  Common  Law  in  allowing  or 
in  refusing  a  set-off,  but  they  allowed  a 
set-off  in  the  following  further  cases,— 
(a.)  In  the  esse  of  mutual  independent 
debts,  contracted  upon  the  feiitn  of  a 
mnivQl  credit  {Laneeboroagh  v.  Jonee,  1  P. 
Wms.  326)  I  (b.)  In  the  case  of  cross  de- 
mands a<mdtting  a  set-off  at  Law,  but  of 
which  the  one  was  of  an  eouitable  nature ; 
and  oYf  n  (e.)  In  the  case  of  cross  demands 
arising  in  different  rights,  but  in  this  last 
ease  only  under  cireumstanoes  of  particu- 
larity, e.g.,  of  fraud  {Ex  parte  Stephene^ 
11  Ves.  24> 


SSmVO  ABIDE.  AU  judgments  ob- 
tained by  default  may  usually  be  set  aside, 
upon  terms,  proper  grounds  to  excuse  the 
de&ult  being    shewn    {Wail  v.   Barnetlf 


BSTTIKO  AfllDX— oofiMnued. 
8  Q.  B.  D.  188, 863);  also,  in  any  case  of 
mistake,  surprise,  or  aooident,  auT  judg- 
ment of  non-suit  may  be  set  aside  upon 
terms  (Order  xli.,  6). 

nETTLBD  AOOOUVT:  See  title  Aoooumt 

SnTLBD. 

BXTTLSD  Z8TATE8 :  See  title  Sitfled 
EsTATU  Aor,  1877. 

8XTTUID  B8TATS8  ACT,  1S77.  This  is 
the  Stat.  40  A  41  Vict  o.  18,  which  came 
into  force  on  the  1st  of  November,  1877* 
repealiuK  and  oonsolidating  in  one  Act  the 
prior  imperfect  enactments  of  a  like  kind, 
viz.,  19  A  20  Vict  c  120.  and  the  Acta 
amending  ssme.  The  Act  of  1877  defines 
a  **itettlemerU  '  os  any  Aot  of  Patliament, 
deed,  agreement,  copy  of  court  roll,  will, 
or  otiier  instrument,  or  any  number  of  such 
instruments,  under  or  by  virtue  of  which 
any  hereditaments  of  any  tenure  or  any 
estates  or  interests  in  any  such  heredita- 
ments stand  limited  to  or  in  trust  for  any 
persons  b^  way  of  succesdion,  including 
any  such  mstruments  affecting  the  estates 
of  any  one  or  more  of  such  persons  ex- 
clusively; and  the  Act  defines  ^^eetUed 
estaiee  '  ns  all  hereditaments  of  any  tenure, 
and  all  estates  or  interests  in  any  such 
hereditaments,  which  are  the  subject  of  a 
settlement,  including  all  estates  or  interests 
in  remainder  or  reversion  not  disposed  of 
by  the  settlement,  and  reverting  to  a 
settlor  or  descending  to  tiie  heir  of  a 
testator. 

See  title  Mikistsbzal  Powxbs. 

BRTLEMXIIT,  ACT  OF.  The  stat  of 
12  A  IS  Will.  8,  c  2,  by  which  the  Crown 
was  limited  to  the  house  of  Hanover,  and 
some  new  provisions  were  added  for  the 
better  securing  the  religion,  laws,  and 
liberties  of  England.  Omitting  temporary 
provisions  (since  repealed),  the  principiU 
provisions  are : — 

(1.)  That  the  sovereign  shall  be  a  mem- 
ber of  the  Established  or  National  Churoh  ; 

(2.)  That  judges  shall  hold  office  911am- 
diu  ee  bene  geaeerint ;  and 

(3  )  That  the  Crown's  pardon  shall  not 
be  pleadable  to  an  impeaonment. 

See  titles  Plage  Bill  ;  SuooBBSiaN  to 
Cbown,  Law  of. 


BSTTLEMERT,  DSED  OF.  A  deed 
made  for  the  purpose  of  settiing  property, 
t.«.,  arranging  the  mode  and  extent  of  the 
enjojrment  thereof.  The  party  who  settles 
the  property  is  called  tne  settlor;  and 
usually  his  wife  and  children,  or  his  credi- 
tors, or  his  near  relations,  are  the  bene- 
ficiaries taking  interests  under  the  settle- 
ment The  settlement  may  be  either  a 
settlement  of  real  estate  or  a  settlement  of 
personal  estate. 
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This  U  a  lettlement  usually  made  upon 
marriage,  either  a  marriage  to  follow,  or 
one  which  has  already  taken  place.  It  is 
a  deed  of  trust :  and  usually  the  first  trusts 
(after  pronding  for  the  inyestmeut  of  the 
trust  iunds)  rekte  to  the  destination  of 
the  income  during  the  lives  of  husband 
and  wife,  and  that  of  the  Bur?iYor  of  them. 
When  the  property  put  into  settlement  is 
contributed  by  the  husband,  the  first  lite 
interest  is  in  general  given  to  him ;  on  the 
othw  hand,  where  the  property  is  contri- 
bnted  by  the  wife,  the  first  life  interest  is 
invariably  given  to  her  for  her  separate  use 
with  or  without  power  of  anticipation ;  but 
it  is  competent  to  the  wife  to  allow  the 
husband  to  receive  the  income  without 
account.  After  the  decease  of  both  hus- 
band and  wife,  the  ordinary  trusts  of  tlie 
settlement  are  for  tlie  children  or  remoter 
issue  of  the  marriage  as  the  husband  and 
wife  or  the  survivor  shall  appoint ;  and  in 
default  of,  or  subject  to,  any  such  appoint- 
ment, then  in  trust  for  the  children  equally, 
sons  taking  a  vested,  «.e.,  transmissible, 
share  at  twenty-one,  daughters  the  like  at 
twenty-one  or  marriage,  whichever  is  the 
earlier  event ;  and  in  case  of  a  failure  of 
children  or  remoter  issue  of  the  marriage 
living  to  attain  a  vested  interest,  the  trust 
prepay  is  usuidly  made  to  revert  to  the 
party  who  has  contributed  tbe  same.  The 
settlement  usually  contains  special  provi- 
sions regarding  the  maintenance,  educa- 
tion, and  advancement  of  the  children  of 
the  marriage,  and  which  provisionB  are 
usually  applicable  only  wheu  both  parents 
are  dead,  while  the  children  (or  some  of 
them)  are  still  infants.  Very  generally, 
the  settlement  contains  also  a  covenant  to 
bring  into  settlement  Uie  after-acquired 
property  of  the  wife  (exceeding  a  certain 
value,  which  varies  according  to  the  wealth 
of  the  parties) ;  and  such  a  covenant  is  only 
operative  during  the  coverture,  and  is  on 
the  wire's  part  only,  being  improper  and 
suicidal  on  the  part  of  the  husband. 

BBTTLEMXHT  OV  SXAL  XBTATB. 
This  is  a  deed  of  trust  made  in  contem- 
plation of  marriage;  but  it  differs  from  a 
settiement  of  personal  estate  in  this  respect, 
that  the  limitations  of  real  estate  may  be 
made  without  the  intervention  of  trustees, 
whereas  trustees  are  indispensable  in  a 
settlement  of  personal  estate. 

A  settlement  of  real  estate  may  be  either 
a  strict  settlement,  as  it  is  called,  or  one 
that  is  not  strict.  (1.)  The  settlement 
which  is  not  strict  is  made  where  it  is 
desired  to  settle  the  land  in  such  a  way  as 
that  the  children  shall  take  equally ;  and 
the  proper  mode  of  attaining  that  object  is 
by  conveying  the  land  to  trustees  in  trust 
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for  sale,  such  trust  being  made  exerciseable 
during  the  lives  of  the  tenants  for  life  with 
their  consent  only,  and  afterwards  at  the 
sole  discretion  (tf  the  trustees,  and  the 
proceeds  to  arise  from  the  sale  are  then 
settled  as  personal  estate,  with  a  proviso 
that  until  sale  the  rents  and  profits  shall 
be  paid  and  applied  in  the  same  manner  aa 
the  income  of  tne  proceeds  would  be  appli- 
cable if  a  sale  had  been  already  made. 
(2.)  On  the  other  hand,  if  the  real  estate 
(being  an  old  family  estate,  or  for  any 
other  reason)  is  to  be  settled  strteUy.  the 
general  fomi  and  contents  of  the  settle- 
ment are  as  follows: — ^The  first  testatum 
contains  a  grant  of  the  freehold  property 
to  the  genercU  trtutees  (grantees  to  uses)  to 
the  use  of  the  settlor  and  his  heirs  until 
the  marriage,  and  thereafter  to  the  use  of 
jpin-monejf  irudeea  for  a  term  of  ninety-nine 
years,  and  subject  thereto  to  the  use  of  the 
settlor  for  life,  remainder  to  the  use  that 
the  wife  surviving  her  husband  shall 
receive  a  jointure  rent-charge  during  her 
life,  and  subject  thereto  to  the  use  of 
jointure  trustees  for  a  term  of  200  years, 
and  subjeot  thereto  to  the  use  of  pf*rtion 
tnuleee  for  a  term  of  600  years,  and  subject 
thereto  to  the  use  of  the  first  and  other 
sons  of  the  marriage  successively  in  tail 
male,  [with  remainders  to  the  use  of  the 
husband's  younger  brothers  for  life,  and  to 
their  respective  issues  in  tail  male  in  suc- 
cession, with  remainder  to  the  first  and 
other  sons  of  the  intended  husband  in  tail 
fseneral,  with  the  like  remainder  to  his 
daughters  in  tail  g^eral,  with  remainder 
to  the  first  and  other  sons  of  the  husband's 
brother  in  tail  general,  with  remainder  to 
the  first  and  other  daughters  of  the  same 
brothers  in  tail  general],  with  remainder  to 
the  right  heirs  of  the  settlor.  The  limita- 
tions within  the  square  brackets  are  often 
omitted,  or  are  left  to  be  subsequently 
settled  by  the  remainderman  in  fee,  or  by 
the  first  tenant  in  taQ.  The  settlement 
then  goes  on  to  declare  the  trusts  of  the 
severu  terms  of  ninety-nine  years,  200 
years,  and  600  years  being  the  terms 
created  respectivelv  to  secure  the  wife's 
pin-money,  tbe  wioow's  jointure,  and  the 
younger  children's  portions.  The  settle- 
ment ought  also  to  eontain  the  following 
usual  clauses ; — 

(1.)  Maintenance  and  education  clause ; 

(2.)  Advancement  clause ; 

(3.)  Provisions  for  tbe  raising  of  portions: 

(4.)  Provisions  for  the  application  of 
rents  during  minorities ; 

(5.)  Power  for  the  husband  to  ohar^ 
the  premises  with  a  gross  sum,  m 
general  for  his  professional  ad- 
vancement : 
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(6.)  Power  for  him  to  charge  an  addi- 
tional   rent-cbarge    for   hia   in- 
tended wife ; 
(7.)  Power  for  him  to  iointure  any  future 
wife,  and  to  charge  portions  for 
his  children  hy  her ; 
(8.)  General  powers  of  managing  estate, 
according  to  its  nature,  hy  grant- 
ing mining,  agricultural,  or  other 
leases,  subject  to  specified  restric- 
tions ; 
(9.)  Powers  of  sale  and  exchange ; 
(10.)  Powers  of  enfrauchisement  and  par- 
tition ; 
(11.)  Provisiona  for  the  application  of  the 
moneys  received  upon  any  sale, 
exchange,     enfrancnisemeut,     or 
partition ; 
(12.)  Power  to  general  trustees  to  give 
receipts  for  such  last-mentioned 
moneys;  and 
(IS.)  Power  of  appointing  new  trustees ; 
Where   the  settled  property  comprises 
freeholds,  copyholds,  leaseholds,  and  heir- 
looms, or  general  personal  estate,  there  is 
usually  a  separate  testatum  for  each  of 
these  species  of  property ;  and  the  settlor 
gives  the  usual  covenants  on  the  part  of  a 
vendor,  a  settlement  being  in  the  nature  of 
a  purchase-deed. 

See  title  Kk-Settlememt. 

8ETTLEKXNT,  POOB  LAW.  The  right, 
depending  on  various  circumstances,  which 
entitles  a  pauper  to  be  maintained  by  a 
particular  looalitv,  whether  parish  or  union, 
18  called  his  settlement.  In  the  case  of  a 
married  woman,  her  settlement  follows 
that  of  her  husband,  assuming  the  mar- 
riage to  have  been  legal  (fihinham  v. 
PreUan,  1  W.  Bl.  192);  but  if  her  husband 
has  no  settlement  she  retains  her  maiden 
seUlement  (Bex  v.  8t  BokHpK  Burr.  S.  C. 
367).  With  reference  to  children  (a),  if 
legitimate,  the  place  of  their  birth  is 
primdfaaie  the  place  of  their  settlement, 
such  settlement  continuing  so  long  as  the 
child  remains  a  member  of  the  family 
{Bex  V.  Blecubyy  8  B.  &  A.  877);  and  (6), 
if  illegitimate,  the  mother's  settlement  is 
that  of  the  child  (4  ft  5  Will.  4,  c.  76,  c.  71). 
Domestic  servants  used  to  acquire  a  settle- 
ment by  one  year's  uninterrupted  service 
in  the  same  family,  but  such  is  not  now 
the  effect  of  service  (4  &  5  Will.  4,  c.  76, 
8. 64).  Being  an  apprentice  and  inhabiting 
in  any  town  or  plaice  makes  that  place  the 
settlement  of  the  child  (3  W.  &  M.  c.  11, 
s.  8  ;  8U  PaneroB  v.  Claj^m,  2  EL  &  Kl. 
742).  Also  renting  a  tenement  of  the 
yearly  value  of  £10  and  paying  poor  rates 
for  one  year,  confers  a  settlement,  under 
35  Geo.  8,  c.  101.  and  4  &  5  Will.  4,  c.  76. 
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Also  aoquirini;  property  at  the  pnrohaae 
price  of  £30  or  upwards,  appears  to  confer 
a  settlement  in  the  place  where  the  pro- 
perty is  situated:  but  residence  in  the 
place  seems  to  be  also  neceasary. 
See  title  Poor. 

8EYEH  BI8X0P8,  0A8X  07 :  See  title 
Bi8H0P.<<,  Case  of  thb  Skvut. 

8EYEBAL  COYZHAHT.     A    oovenant 

by  two  or  more  persons  severally,  and  not 
jointly,  so  that  they  are  severally  or  sepa- 
rately bound  by  it.    5  Bep.  23. 

See  title  Govbnant,  sub-title  Joint 
and  Several  OivenanU, 

BEYEBAL  DSMI8Z8.  Prior  to  Uie  Com- 
mon Law  Procedure  Acts,  1852-1860,  it 
was  necessary  that  the  plaintiff  in  ejectment 
should  make  a  demise,  and  that  he  should 
have  the  legal  estate  in  him  for  that  purpose. 
Wherefore  in  case  of  any  doubt  whether 
the  legal  estate  was  in  A.  or  in  B.  or  in  C, 
it  was  usual  in  framing  the  dedajntion  to 
insert  a  demise  bv  each,  and  the  declara- 
tion was  then  said  to  contain  several  de- 
mises. But  now  no  demise  at  all  ia  neces- 
sary to  an  action  of  ejectment 

See  titles  Ejectmsht  ;  Butglb  Demub 
IK  Ejecttmeht. 

SEYXBAL  JTSBX&li:8ee  titles  Fishebt  : 
BrvEBS. 

8EVEBAL  IHHBBITAVOS.  An  in- 
heritance conveyed  in  such  manner  as  to 
descend  or  come  down  to  two  or  more  per- 
sons severally,  and  not  jointly,  by  moietiea 
(Cunningham). 

See  title  Oo-pabobnebs. 

SXYEBALTAIL.  An  entail  severally  to 
two:  as  if  land  is  given  to  two  men  and 
their  wives  and  to  the  heirs  of  their  bodies 
begotten ;  here  the  donees  have  a  joint 
estate  for  their  two  lives,  and  yet  they  have 
a  several  inheritance,  beoause  the  issue  of 
the  one  shall  have  his  moiety,  and  the 
issue  of  the  other  the  other  moiety  (Cowel). 
See  title  Estate  Tail  Joint. 

8BYXBALTT.  A  peiwm  is  said  to  hold 
lands  in  severalty  when  he  is  the  sole 
tenant  thereof,  and  holds  them  in  his  owu 
ri^ht  only,  without  any  other  person  being 
joined  or  connected  with  him  in  point  of 
mterest  during  his  estate  therein. 
See  title  Joint  Tknanot. 

8XVXBA90X.  8inglin>r,  dividing,  dis- 
jomting.  Thus,  in  pleading,  when  there 
are  several  defendants  in  an  action  they 
may  either  all  plead  jointly  one  and  the 
same  defence,  or  each  defendant  may 
plead  a  separate  defence  for  himself  if  be 
thinks  sucn  a  course  preferable ;  in  which 
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latter  oaae  he  is  mid  to  **  Bever,"  and  the 
subject  generally  is  termed  ''  wyeranoe  in 
pleading.''  When,  however,  defendants 
have  once  united  in  the  plea — ^that  is,  have 
pleaded  a  joint  defenoe,  ttiey  cannot  after- 
wards sever  at  the  rejoinder,  or  any  otlter 
later  stage  of  the  pleadings.  The  word 
"  severance  *'  is  also  used  to  signify  the  cut- 
ting of  the  crops,  such  as  com,  grass,  &o. 
(F.  N.  a  78 ;  Steph.  PI.  285,  4th  ed. ;  4 
B.  &  G.  764).  And  in  connection  with 
fixtures,  being  trade  or  tenanfs  fixtures, 
the  tenant  must  have  made  a  severance 
thereof  from  the  laud  or  house  before  the 
end  of  his  term,  if  he  means  to  remove 
them  (Brown  on  Fixtures,  Hnl  ed.). 

8SWBBS,  OOMXISSIONXBS  OF.      The 

Commissioners  of  Sewers  were  a  temporary 
tribunal  erected  by  virtue  of  a  commission 
under  the  great  seal.  Their  jurisdiction 
extended  to  overlooking  the  repairs  of  sea^ 
banks  and  sea-walls,  and  the  cleansing  of 
rivers,  public  streams,  ditches,  and  other 
conduits,  whereby  iiny  waters  are  carried 
off;  and  it  was  confined  to  such  county  or 
particular  district  as  the  commisdion  ex- 
pressly named. 

Sse  title  Mktropolitan  S£WEB«. 

8SXUAL  BELATIOH.  Being  that  of 
husband  and  wife,  or  of  persons  otherwise 
cohabiting  together  as  such,  is  a  relation- 
ship recognised  in  law, — as  regards  the 
liability  of  the  male  upon  contracts,  and  as 
regards  the  probability  of  the  female's 
testimony  being  more  or  less  affected  as 
regards  its  veracity  (Best  on  Evidence). 

8HA0K:  See  title  Pastubs,  0)mmon  op. 

BHABS-CZRTIFI0ATE8.  Upon  an  ap- 
plication for  shares,  stocks,  or  debentures, 
upon  payment  of  the  amount  due  on  allot- 
ment, a  provisional  certificate  is  in  general 
issued  to  the  applicant-allottee,  and  this 
certificate  (which  is  called  a  scrip  certifi- 
cate, and  bears  a  penny  stump)  is  after- 
wards, upon  completion  of  the  payments, 
exchanged  for  a  definitive  certificate  that 
the  holder  is  the  owner  of  the  therein 
specified  shares,  stocks^  or  debentures.  A 
scrip  certificate  is  a  negotiable  instrument 
^unAaU  V.  MetrapolUan  Bankf  2  Q.  B. 
biv.  194).  A  share  certificate  bears  no 
stamp ;  it  is  transferred  (or  the  share  which 
it  represents  is  transferred)  by  the  pro- 
scribed instrument  of  transfer,  which  (ex- 
cept in  public  companies)  is  not  necessarily 
a  deed. 

8HASB-WABBAVTS.  The  Companies 
Act,  1867  (30  &  31  Vict  c  131),  ss.  27-33. 
provides,  in  the  case  of  a  company  limited 
by  shares,  for  the  issue  of  share-warrants 
with  respect  to  shares  fully  paid  up  or 
with  respect  to  stock ;  and  these  warrants 
entitle  the  bearer  to  the  shares  or  stock 
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specified  in  them,  and  such  shares  or  btock 
may  be  transferred  by  delivery  of  the 
share-warrant.  The  share-warrant  must 
be  under  the  seal  of  the  company,  and  it 
bears  a  stamp  duty  equal  to  three  times 
the  ad  valorem  duty  upon  an  ordinary 
transfer  of  shares.  The  holder  of  a  share- 
warrunt  cannot  usually  vote,  excepting 
upon  compliance  with  certain  regulations 
desi^ni^d  to  exclude  personation. 
See  titles  Shares  ;  Stooks. 

8EABS8.  The  shares  in  public  and  in 
!  joint-stock  companies  are  (in  effect)  the 
capital  of  the  company,  and  are  almost 
invariably  persomd  estate.  Where  they 
are  not  fully  paid  np,  the  liability  for  calls 
upon  them  remains  until  the  full  amount 
is  paid  np ;  and  when  they  are  fully  paid 
up  that  liability  ceases,  and  they  may  be 
converted  fin  the  case  of  joint -stock  com- 
panies) under  s.  12  of  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  into  stock  of  the 
company.  Such  a  oompanv  may  also  oon- 
solioato  its  capital  into  snares  of  larger 
amount  than  its  existing  shares  (Com- 
panies Act,  1862),  or  may  divide  its  capital 
or  any  part  thereof  into  sliares  of  smaller 
amount  than  the  original  amount  thereof 
(Companies  Act,  18^,  s.  21).  Under  the 
Companies  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict  c.  16),  public  companies  have 
the  like  power  of  converting  paid  up  shares 
into  stock  of  the  company  (s.  61).  As 
reganls  the  mode  of  transfer  of  shares  and 
stocks,  and  the  rights  incidental  to  the 
ownership  thereof  respectively,  there  ap- 
pears to  be  no  matorial  difference:  but 
shares  (unless  f^y  paid  up)  carry  a  con- 
tinuing liability  with  them. 

8EABB8,  TEAVSFSB  OF:  See  title 
Sharb-Cbrtificatks. 

8HBLLXT8  CASE,  BULE  IV.  Is  a  rule 
of  law  which  says  — ^that  when  the  ancestor 
by  any  deed  or  will  takes  an  estate  of  free- 
hold to  beein  with,  and  lower  down  in  the 
same  deed  or  will  the  same  lands  are 
limited  to  his  heirs  or  to  the  heirs  of  his 
body,  the  words  **  heirs,"  or  *'  heirs  of  the 
body,''  are  words  of  limitation  of  the  estate 
of  the  ancestor,  and  not  words  vesting  any 
estate  by  purchase  in  the  heirs  or  in  the 
heirs  of  the  body.  For  the  application  of 
this  rule,  both  limitations  must  be  of  the 
same  quality,  is.,  either  both  legal  or  both 
equitable.  A  somewhat  analogous  rale 
applies  in  the  case  of  personal  property 
limited  to  A.  B.  for  life,  and  after  his  death 
to  his  executors, administrators,  andassigns, 
the  rule  giving  to  A.  B.  the  whole  and 
absolute  interest 

SHERI7F.  A  sheriff  is  the  principal 
ufllcor  in  every  county,  and  has  toe  trans- 
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acting  of  the  public  bunncfls  of  the  ooantj. 
He  is  an  officer  of  gn«at  antiquity,  and  was 
also  called  the  shire-reve,  reve,  or  baililf. 
He  is  called  in  Latin  viceeome;  as  being 
the  deputy  of  the  earl  or  comes,  to  whom 
the  ottstoay  of  the  shire  was  committed  at 
the  first  diTision  of  the  kingdom  into 
counties.  But  the  earls  in  process  of  time, 
on  account  of  their  high  employments  and 
attendance  on  the  king's  person,  not  being 
able  to  transact  the  business  of  the  county, 
were  relieved  of  that  burden,  reserving  to 
themselves  the  honour,  but  the  labour  was 
laid  on  the  sheriff,  wiio  now,  therefore, 
does  all  Ihe  king's  business  in  the  county. 
The  office  of  bheriff  lasts  fur  one  year,  and 
his  duties,  which  are  very  numerous  and 
important,  are  commonly  performed  by  his 
deputy,  called  an  under-sheriff.  The  duties 
principally  con&ist  in  executing  writs,  pre- 
cepts, warrants  from  justices  of  the  peace 
for  the  apprehension  of  offenders,  &c.  He 
aUo  acted  as  judge  in  the  County  Court 
(or  Sheriff's  Court,  as  it  was  called),  Where 
actions  were  brought  for  the  recovery  of 
sums  under  £20 ;  and  to  the  present  day 
the  City  of  London  Court,  which  is  a 
County  Court,  is  the  same  as  the  old 
Sheriff's  Court.  But  by  recent  statutes  a 
new  orgtinizati  n  of  CJounty  Courts  has 
been  provided,  which  has  little  or  no  con- 
nection wiUi  the  sheriff^  a  special  officer 
(called  the  County  Court  Judge)  presiding 
over  each  County  Court 

Under  the  stat.  28  Edw.  1,  st.  S,  c.  8, 
the  election  of  the  sheriffs  of  the  county 
belonged  to  the  freeholders  of  the  county 
assembled  in  the  County  Court ;  but  by  the 
subsequent  statute,  9  £dw.  2,  bi  2,  the 
right  of  election  was  vested  in  (perhaps 
restored  to)  the  Crown,  who  made  the 
election  through  its  chancellor,  justices, 
&o.  By  the  statute  14  Edw.  8,  st.  1,  c.  7, 
it  was  enacted  that  the  sherifis  of  every 
county  should  be  annually  re-elected  at  the 
Exchequer ;  and  the  practice  at  the  present 
day  is  regulated  by  the  last-mentioned 
Act,  and  by  the  stat.  3  ft  4  Will.  4,  o.  99, 
as.  8-6. 

See  title  Pbickido  fob  Shebiffb. 

BHESITTS  OOiniT.  The  Court  held 
before  the  sheriff's  deputy — ^that  is,  the 
under-sheriff,  and  wherein  writs  of  inquiry 
as  to  damages  are  proceeded  with.  &c.  The 
Sheriffs  Court  for  the  county  of  lliddlesex 
is  that  in  which  damages  are  assessed  upon 
interlocutiry  judgments  given  in  trials  at 
Westminster. 

See  title  EHQmBT,  Writ  of. 

SHESm'S  TOUXV.  This  toum,  or 
rotation,  was  a  Court  of  record,  held  twice 
every  year  before  the  sheriff  in  different 
parts  of  the  county,  btiug  indeed  only  the 


BBXBim  lOmtV— «ofi<tfitie(l. 
turn  of  the  sheriff  to  keep  a  Ooort  Leet  in 
each   respective   hundred   (4   Inst  259 ; 
2  Hawk.  P.  C.  55). 

See  title  Coubt  Leit. 

8HXW  OA178X,  BITLS  TO:   See   titie 

Rule. 

BBXrrtBQ  0LAU8S:  See  title  Namx 
AMD  Arms  Clause. 

BjurxxjiO  VSB.  Where  hinds  are  given 
to  the  use  of  A.  until  a  certain  event,  and 
upon  that  event  thev  are  given  to  tlie  nse 
of  B.,  if  A.'s  estate  is  regarded  as  shitting 
into  B.  upon  the  event  happening,  the  use 
is  called  a  shifting  use ;  on  the  other  hand, 
if  the  use  to  B.  is  regarded  as  arising  and 
determining  A.'s  estate,  it  is  called  a 
epringing  use. 
See  title  Uses. 

bjuthAoxjuk.  The  person  in  command 
of  a  merchant  vessel,  appointed  by  the 
ship-owner,  and  whose  acts  in  the  manage- 
ment of  the  vessel  render  both  himself 
(usually)  and  slso  the  shipowner  liable  to 
passengers  and  shippers  of  goods. 

8HIP-X0VET.  An  ancient  imposition, 
which,  after  having  lain  dormant  for  many 
years,  was  attempted  to  be  revived  by 
King  Charles  I.,  in  1635  and  1686,  and  his 
attempt  to  revive  which  was  adjudged 
legal  in  the  great  Ca$e  of  Ship-money  (3  8t. 
Tr.  825).  It  consisted  of  a  tax  levied  on 
all  the  ports,  towns,  cities,  boroughs,  and 
counties  of  the  realm  for  providing  and 
fitting  out  ships  of  war  for  the  King's 
service  (Cowel;  17  Car.  1,  o.  14).  The 
tax  was  subsequently  resolved  in  Parlia- 
ment to  be  illegal,  or,  at  all  events,  uncon- 
stitutional. 

8HIP.1C0HST,  0A8X  07 :  See  title  Ship- 
money. 

8HIP0WKEB.    The  owner   of  a   mer- 
chant vessel,  who  usualljr  appoints  a  master 
to  navigate  it    Regarding  liis  liability. 
See  titles  Bottom  bt  ;   Caboo  ;  Colu- 
siobb;  Limitation  of  Liability; 
Pilotaob;  Sbawobthiness,  &c. 

8HIPFIH0.  In  the  Merchant  Shipping 
Act.  1854  (17  &  18  Vict  c.  104),  numerous 
provisions  are  contained  regarding  the  en* 
til e  subject  of  merchant  shipping,  includ- 
ing their  registration,  builoing,  tonnage, 
ownership,  and  national  character;  also, 
regarding  the  seamen  on  board  of  them 
and  their  masters  and  commauders ;  also, 
regarding  ship-brokers  and  ship-agents, 
pilots,  £c.;  also,  regarding  the  ssie  or 
transfer  and  mortage  of  merchant  vessels, 
and  regarding  freight,  charter-parties,  de- 
murrage, salvage,  towage,  oollisions,  &o. 
(See  generally  Kay  on  Shipmasters;  also, 
the  various  titles  above  specified). 
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BKIP8,  BHeXJBS  AVD  VOBXieir.  No 
•hip  IB  a  British  thip  unless  she  belonss 
wholly  to  natural  bom  (or  naturalised) 
British  subjects  (Merchant  Shipping  Act, 
l&'M,  17  &  18  Vict  0. 104):  but  corpora- 
tions established  under  and  subject  to  the 
laws  of  the  United  Kingdom  and  having 
their  principal  place  of  business  therein, 
may  be  owners.  All  other  vessels  are 
deemid  foreign. 

SEIP8,  OWVBUHIP  07.  In  English 
ships,  this  ownership  is  divided  intosuty- 
four  shares ;  and  not  more  than  thirty-two 
individuals  may  be  the  legal  registered 
owners  of  any  one  ship ;  but  any  number 
of  individuals,  not  exceeding  five,  may  be 
registered  as  one  joint-owner ;  no  trusts  are 
entered  on  the  register  (25  ft  26  Vict.  o.  68, 

8.8). 

8HIF8,  8ALX  AND  XOBT0AOB  07.    A 

registered  ship  or  share  therein  is  trans- 
ferred by  bill  of  sale  duly  registered,  the 
transferee  being  qualified  to  become  owner 
of  a  British  ship.  A  reg^tered  ship  may  be 
mortgaged  in  the  form  (or  in  a  form  like  to 
the  form)  in  that  behalf  prescribed  by  the 
Merchant  Shipping  Act,  1854  (17  k  18 
Vict  0.  104),  8.  66 ;  and  every  mortgnge  is 
to  be  regibtored,  and  the  registration  im- 
ports a  power  of  absolute  sale ;  when  the 
mortgage  is  paid  ofi",  a  memorandum  of 
satisiaction  is  entered  in  the  register,  and 
upon  such  entry  the  legal  ownership  re- 
vests in  the  luoHgagor. 

8EIP8   07    WAB:    8e9  title  Eztra- 

TKBB1T0B1AL1TT. 

SHIBE-XOTE.  The  assize  of  the  shire, 
or  the  assembly  of  the  people,  vras  so  caUed 
by  the  Saxons.  It  was  nearly,  if  not  ex- 
actly, the  same  as  the  Seyr-gemote^  and  in 
most  respects  corresponded  with  what  were 
afterwards  called  the  (Dounty  Oourts. 
See  title  Folk-motb. 

BRIBLET  T.  7AO0 :  See  title  Uoubb  of 
LoBDs,  Jurisdiction  op. 

SHIBLBT'S  0A8B.  A  case  in  1603,  in 
which  freedom  from  arrest  as  one  of  the 
privileges  of  parliament  was  asserted,  with 
oomperative  success.  The  next  year  s.iw 
the  legislative  recognition  of  that  pri- 
vilege. 

See  titles  Arbkst,    Fbebdom   fbom; 
Pbtvilbob  or  Pabliahsmt. 

8H00TIBO.  Is  a  criminal  offenoe.  Shoot- 
ing with  intent  to  murder  is  a  felony 
punishable  like  murder  itself  (24  ft  25 
Vict  0.  100,  B.  14).  Shootmg  with  intent 
to  maim,  disfigure,  Ac,  is  also  a  felony 
punishable  like  murder  (24  &  25  Vict. 
0. 100,  s.  18).  Shooting  at  revenue-vessels 
or  at  revenue-officers,  Ac.,  is  a  felony  and 


SHOOrniCh-eotiitntied. 

punishable  like  murder  (16  &  17  Viot  c. 
107.  8.  249). 

■KOOrniCW.  The  right  of  shooting  on 
or  over  lands,  oommonly  called  the  shoot- 
ings, is  a  hereditament  which  may  be  ex- 
cepted (e.g.,  to  the  lord  of  the  manor  upon 
an  indosure  of  commons)  {Mutgrave  v. 
Forster,  L.  R.  6  Q.  B.  590) ;  and  may  be 
demised  apart  from  the  land  or  fn»m  the 
copse  or  timber  thereon  {Oeame  v.  Baker^ 
L.  B.  10  Cb.  App  855). 
See  title  Gamb. 

8H0BT  0A1T8B.  Is  a  cause  which  is  not 
likely  to  occupy  a  great  portion  of  t  e 
time  of  the  Court,  and  which  may  be 
entered  in  the  list  of  **  short  causes,**  set 
apart  for  the  purpose,  upon  the  application 
of  one  of  the  parties  and  a  certificate  of  his 
counsel  that  the  cause  is  a  proper  one  to  be 
heard  as  a  *' short  cause.  Such  causes 
are  very  common  in  the  Chancery  Divi- 
sion, if  both  or  all  parties  consent  to  the 
speedy  derision  of  the  suit,  the  cause  is 
heard  as  a  ^consent  cause;"  but  if  one 
refuses  to  consent,  and  throws  obstacles  in 
the  way  of  its  speedy  decision,  it  may 
nevertheless,  if  from  its  nature  it  is  a 
proper  cose  to  be  heard  as  a  short  cause, 
be  so  heard  by  its  entry  as  a  "  short  ciiiise** 
(11  Sim.  51;  2  Keen,  671;  1  Keen,  404; 
2  M.  &  C.  452 ;  I  Dan.  Ch.  Pr.  800). 

BHOBT-HAHBWBITEB'BKOTBB.  These 
notes  of  the  evidence  taken  vivd  voce  at  the 
trial  of  an  action,  are  usually  looked  at  by 
the  Court  of  Appeal  upon  the  judgment  or 
verdict  coming  before  that  Court  upon 
appeal  or  upon  motion  for  a  new  trial ;  and 
fur  facility  of  reference,  these  notes  are 
usually  printed  from  day  to  day.  The  cost 
of  takinfi;  and  of  printing  them  may  be 
allowed  by  the  Court,  but  a  special  order 
for  that  purpose  is  required  (4  Ch.  Div.  24 ; 
9  Ch.  Div.  483;  10  Ch.  Div.  307). 

81  7B0BBIT  TB  SBOTTBITX.    Was  an 

original  writ  (so  called  from  the  words  of 
the  writ),  which  directed  the  sheriff"  to 
cause  the  defendant  to  appear  in  Court 
without  any  option  given  him,  "  provided 
the  viainiiff  gave  the  $heriff  eecurity  "  effec- 
tually to  prosecute  his  claim. 

BIO  UTEBE  TVO  UT  AUBBmC  KB 
UEDA8.  Means  literally,  so  use  your 
own  property,  as  not  to  injure  another  per- 
son's property ;  or  more  aoourately,  use 
and  enjoy  your  own,  provided  that,  or  to 
long  as  that,  or  so  far  as  you  do  not  injuro 
another's  property.  This  maxim  is  the 
only  limitation  upon  the  enjoyment  of  a 
tenant  in  fee  simple;  but  the  limitation 
(e,g.y  in  the  case  of  mines),  occasionally 
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810  UTXBS  TVO  UT  AinSHUM    HE 

IJBDA8 — continue 
amounts  to  an  entire  denial  of  tbe  right  of 
enjoyment. 

See  title  Mikes  and  Minerals. 

BIDS-BAB  BULB:  See  title  Rulb. 


Were  called  also  synods- 
men,  and  were  originally  persons  whom,  in 
the  ancient  episcopol  synods,  the  bishops 
summoned  out  of  each  parish  to  give 
information  of  the  disorders  of  the  clergy 
and  people.  These  in  the  process  of  time 
became  standing  officers,  under  the  title  of 
sidesmen,  synodsmen,  or  questmen.  The 
whole  of  their  duties  seem  now  to  have  de- 
volved by  custom  upon  the  churchwardens 
of  a  parish  (Gripps'  Laws  of  the  Church 
and  Clergy,  180). 

See  title  Chubchwabdbns. 

SIOHATUBB.    Is  the  usual  mode  (or 
part  of  the  usual  mode)  of  signifying  a 
party's  being  bound  by  a  written  instrument. 
See  title  Seals. 

flIOinnCAyiT.  Was  that  clause  in 
certain  writs  which  stated  that  a  certain 
jndge'or  other  competent  person  had  **  sig- 
nified "  to  the  king  that  he  against  whom 
the  writ  was  issued  was  **  manifestly  cou- 
tumacious,**  that  is,  was  in  flagrant  disobedi- 
ence to  an  order  of  the  Court ;  wherefore  the 
writs  containing  Uiis  clause  were  sometimes 
termed  **  ngnificaviU"  (Rex  v.  RicketU^e 
Ad.  &  £.  567). 

See  title  Excommunicato  Capiendo, 
Writ  of. 

BIGBTIHO  JUSGIIBHT.  Is  the  act  of 
entering  judgment  in  an  action ;  or  speak- 
ing more  accurately,  it  is  this, — when 
eiUier  party  to  the  action  is  entitled  by 
the  rules  of  practice  to  sign  judgment 
(«.g.,  for  defttult  of  appearance  or  of  plead- 
ing in  certain  oases),  lie  obtains  the  signa- 
ture-of  the  proper  officer  of  the  Court, 
expressing  or  acknowledging  generally 
that  judgment  is  given  in  nis  favour,  and 
this  is  called  signing  judgment,  and  stands 
in  the  place  of  the  actual  delivery  thereof 
by  tlie  judges  themselves ;  and  bometimes 
the  officer  only  grants  his  permission  to 
sign;  for  it  has  been  stated  that  the 
signing  of  the  judgment  is  but  the  leave 
of  the  master  of  the  office  for  the  solicitor 
to  enter  the  judgment  for  his  client 
(Style's  Prac  Keg.  title  ••Judgment;" 
Bteph.  PI.  122,  5th  ed.). 

BIOB  XABUAIi.  The  signature  or  sub- 
scription of  the  sovereign  is  termed  his 
sign  manual.  There  is  this  difference 
between  what  the  sovereign  does  under 
the  sign  manual  and  what  he  or  she  does 
under  the  great  seal,  viz.,  that  the  former 
is  done  as  a  personal  act  of  the  sovereign, 
the  latter  as  an  act  of  state. 

See  titles  Gbeat  Seal;  Pbivy  Seal. 


SILBBOB :  See  title  Qui  Taovt,  fta 

BUK  OOWV.  Is  the  professional  robe 
worn  by  those  barristers  who  have  been 
appointed  of  the  numb^  of  Her  Majesty's 
counsel,  and  is  the  distinctive  badge  of 
Queen's  counsel,  as  the  stuff  gown  is  of 
the  **  juniors  "  who  have  not  attained  that 
dignity.  Accordingly,  when  a  barrister  is 
raised  to  the  degree  of  Queen's  counsel,  he 
is  said  to  have  "^ot  a  silk  gown.**  The 
right  to  confer  this  dignity  resides  vrith 
the  Lord  Chancellor,  who  disposes  of  thia 
branch  of  his  patronage  according  to  the 
talents,  the  practice,  the  seniority,  and  the 
general  merits  of  the  applicant. 
See  title  Stuff  Gown. 

SimiilTBB.  That  set  form  of  words 
used  by  the  plaintiff  or  defendant  in  an 
action  by  whicn  he  signified  his  acceptance 
of  the  issue  tendered  dv  his  opponent,  was 
so  called.  When  simply  added  to  the  ad- 
versary's pleading,  containing  tiie  tender 
of  issue,  it  was  in  the  following  form : 
**And  the  plaintiff  [or  defendant  as  (he 
eaae  miaht  he']  doth  the  like."  When  in- 
stead of  being  simply  added  to  the  pleading 
as  above  explained,  it  was  deliverea  to  the 
opposite  party  as  a  separate  instrument,  it 
then  ran  in  the  following  form :  '*  And  the 
plaintiff,  as  to  the  plea  of  the  defendant 
Dy  him  above  ph  aded;  and  whenof  he 
hath  put  himself  upon  the  country,  doth 
the  like ;"  in  which  latter  case  it  was  called 
a  **  special  similUer**  The  use  of  the 
eimUiter  was  only  applicable  to  issues  of 
fact  whioh  were  triaole  by  the  ouuntry 
(t.s.,  a  jury).  The  resort  to  a  jury  in 
ancient  times  oould  in  general  be  had 
onlv  by  the  mutual  consent  of  each  party; 
and  it  appears  to  have  been  vrith  the  object 
of  expressing  such  consent,  that  the  strnt- 
liter  was  in  those  times  added  in  drawine 
up  the  record;  and  from  the  record  it 
afterwards  found  its  way  into  the  writteii 
pleadings.  Aooordingly,  no  nmUiter  or 
other  acceptance  of  issue  was  ever  neces- 
sary, when  recourse  was  had  to  any  of  the 
other  modes  of  trial  (Steph.  PI.  265,  266. 
4th  ed.).  By  the  a  L.  P.  Act,  1852,  s.  79, 
the  eimilUer  ceased  to  be  necessary. 

8IM0KY.  The  corrupt  presentation  of 
any  one  to  an  ecclesiastical  benefice,  it 
is  said  to  be  called  **  Simony"  from  the  re- 
semblance it  bears  to  the  sin  of  Simon 
Magus  (3  Inst  156).  As  to  what  amounts 
to  a  corrupt  presentation  within  the  intent 
of  the  Law,  it  must  be  made  for  money  or  for 
money  8  worth,  directly  or  indirectly  agreed 
to  be  paid  {Fox  v.  Biehop  of  Chetter,  Tud. 
L.  G.  Conv.  190;  and  stats.  12  Anne, 
St.  2,  0, 12,  and  S  ft  4  Vict  o.  113);  also, 
generally,  the  living  must  be  full  at  the 
time  of  the  sale,  in  order  that  the  sale  of 
the  preseniition  may  be  free  from  corriip* 
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tioD ;  and  bonds  of  resignation  are  sub- 
jected to  restiaint  by  tbe  stat.  9  Geo.  4, 
o.  94,  which  requires  them  to  be  made  only 
in  favour  of  some  one  specified  individual 
(being  or  not  a  stranger  in  blood  to  the 
patron),  or  either  of  two  specified  indi- 
viduals (being  each  of  them  by  blood  or 
'marriage  an  uncle,  son,  grandson,  brother, 
nephew,  or  grandnephew,  of  the  patron  or 
of  one  of  the  patrons  beneficially  entitled 
to  the  living,  or  of  his  wife). 

See  titles  Next  Pbkssmtation;  Bb- 
BioNATioM  Bond. 

BIMPLE  OOITTBACT.  The  word  '<  simple," 
as  applied  to  contracts,  is  used  in  contra- 
distinction to  contracts  under  seal.  The 
former  species  of  contract  are  called  aimpisy 
because  they  subsist  by  reason  simply  of 
the  agreement  of  the  parties;  and  the 
latter  species  are  called  apecial,  being  in 
writmg  and  sealed  with  the  seal  of  the  party 
in  testimony  of  his  solenm  and  special 
assent  to  the  subject-matter  of  the  contract. 
See  title  Contract. 

SniFLE  HOMAOB  :  See  title  Homaob. 

SIMPLE  LABCBBT:  SeeiiHe  Labcbnt. 

BIMPLIGITSB.  Bimply,  directly,  im- 
mediately, absolutely,  or  without  any  cir- 
cumstances of  qualification. 

BIKECUBE.  When  the  rector  of  a  parish 
neither  resided  nor  performed  duty  at  his 
benefice,  but  had  a  vicar  under  him  endowed 
and  charged  with  the  cure  thereof,  this  was 
termed  a  **  sinecure."  And  when  a  church 
had  fallen  down,  and  the  parish  became 
destitute  of  parishioners,  it  was  said  to  have 
become  a  sinecure  (Wood's  Inst.  153).  But 
as  regards  sinecure  rectories,  it  is  now  pro- 
vided by  the  stat  3  &  4  Vict.  o.  113, 
that  all  such  as  have  a  vicar  endowed  or 
a  perpetual  curate  shall  upon  the  next 
vacancy  be  suppressed,  and  the  tithes,  &c., 
annexed  to  the  vicarage  which  shall  there- 
upon become  a  rectory  with  cure  of  souls. 
The  Eoolesiastioal  Commissioners  may  or 
not  intervene  for  the  purohaseof  the  patron- 
age, as  a  step  (when  such  step  is  necessary) 
to  the  suppression  of  the  sinecure. 

suns  DIE.  When  judgment  was  given 
for  the  defendant  in  an  action,  the  phrase 
'*6ai  inde  sine  die"  (let  him  go  tnereof 
without  day)  meant  that  he  was  discharged 
or  dismissed  out  of  (3ourt. 

See  title  Eat  Ikdb  Binb  Die. 

SUfOLE  BOND.    A  bond  is  called  single 
when  there  is  no  condition  added  to  it. 
See  title  Bond. 

SIBGLE  DEMISE  IE  EJECTMEHT.    A 

declaration  in  ejectment  might  have  con- 


SIKOLE  DEMISE  IE  EJEOTMEHT— 

oontintied, 

tained  either  one  or  several  demises ;  when 
it  contained  only  one,  it  was  said  to  be  a 
declaration  with  a  single  demise. 

See  titles  Ejbgtmbnt  ;  Sbpabatb  Db- 
HTSB  IN  EjEcruBNT;  Sbvbral  Db- 

MISBS. 

SITTIEOS.  The  High  Ck>urt  of  Justice 
and  the  Court  of  Appeal  sit  for  the  ad- 
ministration of  justice  during  four  periods 
in  everv  year,  that  is  to  say,  during  the 
Michaelmas  Sittings  (2nd  of  Koveni&r  to 
21st  of  December),  the  Hilary  Sittings 
(11th  of  January  to  Wednesday  before 
Easter;,  Easter  Sittings  (Tuesday  after 
Easter  week  to  Friday  before  Wliitsunday), 
and  Trinity  Sittings  (Tuesday  after  Wiiit- 
sun  week  to  8th  of  August).  And  the 
division  of  the  legal  year  into  Terms  has 
been  abolished  (Judicature  Act,  1873,  s.  26 ; 
Order  lxi.,  1). 

See  titles  Bang.  Sitting  in;    Nisi 
Frius;  Tebms. 

SITTIHCN9  AT  EISI  PBIUS:  See  title 
Nisi  Pbius. 

SITTINas  IK  BAKC :  See  title  Banc, 
Sittings  in. 

SIX  ACTS,  TEE.  The  Acts  passed  in 
1819,  for  the  pacification  of  the  country, 
are  so  called.  They  in  effect  prohibited 
the  training  of  persons  to  arms ;  authorized 
general  searches  and  seizure  of  arms ;  pro- 
hibited meetings  of  more  than  fif^  persons 
for  the  discussion  of  public  grievances; 
repressed  with  heavy  penalties  and  con- 
fiscation seditious  and  blasphemous  libels ; 
and  checked  pamphleteering  by  extending 
the  newspaper  stamp  duty  to  political 
pamphlets. 

See  title  PBEas,  Libbbtt  of. 

SIX  CLERKS.  Officers  belonging  to  the 
old  Court  of  Chancery,  whose  duties  con- 
sisted in  receiving  and  filing  all  bills, 
answers,  replications,  and  other  records 
in  all  causes  on  the  Equity  side  of  the 
Court  of  Chancery.  Tiiey  signed  all  copied 
of  pleadings  made  by  tlie  ewom  elerke  and 
loaiting  derksy  after  seeing  that  the  ori- 
ginals were  regularly  filed.  They  examin«d 
and  signed  docquets  of  decrees  and  dismis- 
sions prepared  for  inrolment,  and  saw  that 
the  records  and  orders  were  duly  filed  and 
entered,  &c.  They  had  the  care  of  all 
records  in  their  office,  which  remained  in 
their  studies  for  six  terms,  for  the  sworn 
clerks  and  waiting  clerks  to  resort  to  with- 
out fee,  &c.  (Smith,  Ch.  Pr.  25).  They 
were  abolished  by  the  stat  5  &  6  Vict 
c.  103 :  and  the  clerks  of  records  and  writs 
now  perform  nearly  all  such  duties  as  used 
to  be  performed  by  the  six  clerks,  sworn 
clerks,  or  waiting  clerks  as  officers  of  the 
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Chancery  Division  in  relation  to  the  filing, 
copying,  and  amending  of  all  write  and 
records ;  and  in  relation  to  the  entranoe  of 
appearances,  oonsento,  Ac. ;  the  certifying 
of  appearances,  the  custody  of  ezhibite, 
the  iurolmeut  of  decrees,  and  other  such 
like  proceedings.  And  the  taxing-masters 
of  the  Chancery  Division  now  perform  the 
remainder  of  such  duties. 

See  titles  Bkcobds  and  WiuTS  Clerks; 
Taxtmo-Mastbbs. 

BIZ  GOKVETAirCIKO  COVHSSL:  See 

title  CONYBTAKCINQ  COUNSBL. 

SKIKH EB  Y.  EAST  IITDIA  GOXPAHT : 

See  title  House  of  Lords,  Jubisdiotion  of. 

SLAKSEB.  The  malicious  defamation 
of  a  man  with  respect  to  his  character,  or 
liis  trade,  profession,  or  occupation,  by  word 
of  mouth ;  the  same  as  a  libel  is  by  writing 
or  other  si>?nifl<'ant  charact«'rs  (3  Chitty's 
Bl.  123,  and  Starkie  on  Libel  and  Slander). 
Unless  where  the  words  (1)  are  spoken  of 
a  person  in  respect  of  his  trade,  profession, 
or  occupation,  or  (2)  impute  to  him  the 
commiHsion  of  an  indictable  offence,  or 
(3)  charge  him  with  having  a  contagious 
disease  (e.g.,  itch)  likely  to  exdad*-  Lim 
from  society,  it  id  necessary  to  prove  special 
damage,  and  also  to  allege  the  same  m  the 
statement  of  claim.  Thus,  it  is  not  action- 
able per  8e  to  Impute  unchastity  to  a  vir- 
tuous married  woman,  but  special  damage 
must  be  shewn  ;  and  yet  to  sav  of  a  whore, 
within  the  City  of  London,  that  she  is  a 
whore,  is  per  se  actionable:  only  in  that 
case,  aemble,  ns  certainly  in  all  other  cases, 
the  truth  of  the  slander  would  be  a  defence 
to  the  action  (Addison  on  Torts,  Srd  ed., 
by  Wolferstan,  808). 

See  titles  Libel;    Pbitileoed  Ck)ii- 

MUVICATIOV. 

SLAHDEB  OF  TITLE.  This  is  a  state- 
ment of  something  tending  to  cut  down  the 
extent  of  title  to  some  estate  vi  sted  in  the 
plaintiff.  Such  statement,  in  order  to  be 
actionable,  must  be  false  and  malicious,  t'.e., 
both  untrue  and  done  on  purpose  to  injure 
the  plaintiff  {Pater  v.  Baker,  3  C.  B.  831, 
868,  869,  per  Maule,  J. ;  Steward  v.  Young, 
L.  R.  5  C.  P.  122,  per  Byles,  J. ;  and  Brook 
V.  Bawl,  4  Ezch.  521).  Further,  damage, 
senMe,  must  also  have  resulted  from  the 
statement  aco4)rding  to  the  general  rule  in 
cases  of  Slander, 

SLAUGHTSB-HOUSES.  These,  so  far  as 
regards  the  metropolis,  are  now  principally 
regulated  by  the  stat.  25  &  26  Vict  c.  102 
(ss.  93,  94),  and  37  ft  38  Yiot.  c  67,  the 
latter  statute  also  preventing  the  establiah- 
ment  of  new  slaughter-houses  within  the 
area  of  the  metropolis  (as  defined  by  the 
MetMpolis  Management  Act,  1855),  with- 


8LAirOSTEB-H0  V8Ba-  eontinued, 

out  the  sanction  of  the  Local  Authoritx- 
Outoide  of  the  metropolis  the  regulstion  of 
slfluj^hter-houses  seems  to  be  within  the 
general  provisions  of  the  Sanitary  ActB  or 
Public  Health  Acte:  but  there  is  alao 
the  Stat.  12  ft  13  Vict.  o.  92,  whicsli 
aims  at  preventing  unnecessaiy  cruelty 
towards  cattle  to  to  slaughtered  oarbein^ 
slaughtered. 

See  titles  BbBALTH,  Pmsuc ;  Sahitabt 
Laws. 

BLAYEBT :  See  title  BoM£R8vrr*8  Case. 

8LA  VE-TBASE.  Is  a  piracy  as  between 
such  nations  (and  their  subjects)  as  by 
their  laws  prohibit  it ;  but  it  is  not  piracy 
in  the  case  of  the  subjects  of  a  nation  whose 
laws  do  not  prohibit  it  (The  Amedie^ 
1  Acton,  240:  The  Louis,  2  Dods.  210). 
The  English  Law  (by  stat.S  Qeo.  4,c.  118) 
made  the  sUve-trude  piracy  in  1825. 

8LEEPIH0  BENT.  An  expression  fVc- 
quently  used  in  coal  mine  leases  and  agree- 
ments for  same.  It  signifies  a  fixed  or 
dead,  i.e.,  certain,  rent  as  distinguished 
from  a  rent  or  royalty  varying  with  the 
amount  of  coals  gotten  (Jonee  v.  Shears, 
6  M.  &  W.  429),  and  is  payable  although 
the  mine  should  not  be  worked  at  all,  but 
should  be  sleeping  or  dead ;  whence  the 
rent  is  called  a  sleeping  or  dead  or  certain 
rent. 

See  titles  Dead  Rent  ;  Botalties. 

SUP.  Is  that  part  of  a  police-oonrt 
which  is  dividi-d  off  from  the  other  parts  f»f 
the  court  for  the  prisoner,  or  party  charged 
with  any  offence,  to  stand  in.  It  is  idao 
called  the  duck. 

SMALL  DEBTS  OOUBTS.  Are  such 
0)urts  as  the  various  County  Courts,  and 
(for  the  City  of  London)  the  Sherift's 
Court. 

See  titles  CnT  of  London;  0>cntt 

COUBTS. 

SXUOGLIVO.  Importing  goods  which 
are  liable  to  duty  and  evadine  payment  of 
the  duty,  or  trying  to.  Suda  goods  mny 
be  seized,  and  the  vessel*  forfeited :  and 
every  person  on  board  such  vessel  is 
liable  to  a  penalty  of  £100.  The  price  of 
smuggled  goods  caimnt  be  recovered  in  au 
action  (Thomson  v.  ITuimson,  7  Ves.  493). 
See  titles  Customs  ;  Excise. 

SOC.  Power  or  liberty  of  jurisdiction, 
whence  the  word  soea,  signifying  a  seigniory 
enfranchised  by  the  king  with  liberty  of 
holding  a  court  of  sockinen  or  socagerfi, 
i.e.,  tenants,  whone  tenure  is  said  by  same 
to  have  been  thence  called  socage  (Bract, 
lib.  8,  tract  2  ;  Cowel). 

See  title  Servitivm  Regale. 
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8OGA0X.  Socage  tenure  is  the  holding 
of  land4  in  consideration  of  certain  services 
of  bnsbaodry  to  be  perfonned  by  the  tenant 
to  the  lord  of  the  fee.  Socage  in  its  most 
general  and  extensive  signification  denotes 
a  tenure  by  any  eeriain  and  determinate 
service ;  and  in  this  sense  it  is  constantly 
put  in  opposition  to  tenure  by  chivalry  or 
knijfht  service,  where  the  render  was  pre- 
carious and  uncertain.  Socage  is  of  two 
sorts<--/ree  toeaqe^  where  the  services  are 
not  only  certain  but  honourable ;  and  viUein 
Booage,  where  the  services,  though  certain, 
are  of  a  baser  nature.  Such  as  hold  by  the 
former  tenure  are  also  called  in  Glanvil  and 
other  authors  by  the  names  of  liberi  toke- 
mannit  or  tenants  in  free  socage  (Cowel ; 
Bract  lib.  2,  a  85).  By  the  stat.  12  Gar.  2, 
c.  24,  all  the  tenures  by  knight  service 
were,  with  one  or  two  immaterial  exceptions, 
converted  into  finee  and  common  socage. 
See  title  Feudal  Ststbm. 

800AOXB8.  These,  who  were  called 
also  Soemaru,  86keman»^  or  Socmen^  were 
tenants  who  held  their  lands  by  socage 
tenure.  Theceorles,orhudban«lmen,amonfl; 
our  Saxon  ancestors  were  of  two  S(»rts,  one 
that  hired  at  a  rent  tlie  lord's  out-land  or 
tenementary  land  like  farmers,  and  the 
other  that  tilled  or  manured  his  in-land  or 
demesnes  (yielding  work,  not  rent),  and 
were,  therefore,  called  soc-men  or  plough- 
men. But  after  the  Conquest,  the  proper 
ioekmanni,  or  tdkemanni^  were  those  tenants 
who  held  by  no  servile  tenure,  but  com- 
monly paid  their  rent  as  a  soke,  or  sign  of 
freedom,  to  the  lord,  though  they  were 
sometimes  obliged  to  perform  customary 
duties  for  the  service  and  honour  of  their 
lord  (Gowel ;  Le$  Termes  de  la  Ley), 
See  title  Sooaqb. 

S00IBTA8.  In  Roman  Law  is  the  part- 
nership of  English  Law,  and  admitted  of 
as  many  (and  even  more)  varieties  of  internal 
arrangement  One  species,  called  the 
Leonina  Societtu,  alone  was  illegal.  Each 
p  irtner  was  required  to  shew  only  reason- 
able diligence,  and  was  therefore  not  liable 
to  his  co-partners  excepting  for  crasea 
negligeniia. 

80CISTE.     In  French  Law  is  the  so- 
etetoB  of  Boman  Law  and  the  partnenhip 
of  English  Law.    Every  toeWeU  either 
(1.)  UnweneUey  being  either 
(a.)  Of  all  present  property ;  or, 
(b.)  Of  all  future  ^ains ;  or, 
(2.)  PartumU^e,  being  a  particular  con- 

^  tract  for  one  definite  enterprise. 
A  soci^t^  en  commandite  appears  to  be 
one  in  which  some  of  the  partners  are  the 
sole  acting  partners,  and  others  are  dormant 
partners,  the  former  being  liable  to  an 
unlimited  extent  like  partners  generally, 
and  the  latter  being  liable  to  the  extent 


BOClAri— continued. 

only  of  their  share  in  the  capital,  and 
being,  therefore,  rather  like  people  lending 
money  to  the  firm,  upon  an  agreement  to 
receive  a  share  of  the  profits  as  and  for 
interest  on  the  capital  lent 

See  title  Bovill's  Act. 
Generally,  the  modes  and  consequences 
of  a  dissolution  of  a  soet^  are  the  same  as 
for  that  of  a  piirtnership  in  English  Law. 

See  titles  Pabtnbbship;  Sooibtas. 

80D0MT.  The  crime  of  having  un- 
natural intercourse  with  a  male  human 
being,  or,  eemble,  a  female  person ;  or  with 
a  brute  animal.  In  his  .Srd  Institute, 
Lord  Coke  describes  this  offence  as  hig-h 
treason  (crime  de  majesfie)  against  the 
King  of  Heaven  (vers  le  Boy  Celeste). 
See  title  BcGasBT. 

SOIL.  Soil  in  law  denotes  the  land, 
together  with  whatever  is  in  it,  under  it, 
or  upon  or  above  it  In  a  narrower  sense, 
the  soil  is  the  land  without  the  minerals. 
And  f^in,  the  soil  is  sometimes  distin- 
guished from  the  herbage  or  vesture  of 
the  land.  Soil  is  the  adum  referred  to  in 
the  maxim  cujue  eel  solum,  ejut  est  U8que 
ad  coilam  et  deinde  usque  ad  centrum. 
See  title  Sdpbbfioiis. 

SOLATIUIC:  See  title  Sbduotion. 

BOIB  CORPOSATIOir :  See  title  Gobpo- 
RATioN,  Sole. 

SOLE  TEKANT.  He  who  holds  lands 
in  his  own  right  without  any  other  being 
joined  (Kitchin,  134 ;  Gowel). 

SOLEIOr  ATTIBMATIOir:  See  title 
Deolabations,  Statdtobt. 

80II0IT0B.  The  words  "  solicitor  "  and 
**  attorney  "  are  commonly  used  indiscrimi- 
nately, although  they  used  not  to  be 
precisely  the  same,  an  attorney  being  a 
practitioner  in  the  Courts  of  Common  Law, 
a  solicitor  a  practitioner  in  the  Courts  of 
Equity.  Most  attorneys,  however,  used  to 
take  out  a  certificate  to  practise  in  the 
Courts  of  Chancery,  and  therefore  became 
solicitors  also;  and,  on  the  other  hand, 
most,  if  not  all,  solicitors  used  to  take  out 
a  certificate  to  practise  in  the  Courts  of 
Common  Law,  and  therefore  became  attor- 
neys also ;  and  hence  it  was  that  the  two 
words  were  commonly  used  as  synonymous. 
And  now,  under  the  Judicature  Act,  1873, 
the  common  appellation  or  description  of 
**  Solicitor  to  the  Supreme  Court '^applies 
both  to  solicitors  and  to  attorneys. 

80LIGIT0B  Am)  CLTBHT.  This  re- 
lation is  fiduciary  on  the  part  of  the 
solicitor,  who  cannot,  therefore  (pending 
the  relation),  accept  any  gift  whatsoever 
from  his  client,  and  cannot  usually  pur- 
chase from  him  {Tomstm  v.  Judge^  8  Drew. 
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806) ;  but  the  solicitor  Ib  of  course  entitled 
to  charge  &irly  for  his  professional  services, 
and  may  (subject  to  taxation)  enter  into 
an  agreement  to  receive  a  lump  sum  for 
his  future  costs  (33  &  34  Vict.  c.  28),  and 
may  also  agree  his  past  costs  subject  or 
not  to  taxation.  The  Common  Law  gives 
him  a  lien  on  tiie  papers  of  his  client  being 
in  his  possession;  and  upon  delivering  a 
signed  bill  (t.e.,  sttitement)  of  his  oosts;  he 
is  entitled  after  one  month,  failing  sooner 
payment  thereof,  to  commence  an  action 
for  the  recovery  thereof.  The  statute  Law 
(23  &  24  Vict  o.  127,  s.  28)  also  gives  him 
a  lien  for  his  costs  of  action  upon  any 
property  recovered  or  preserved  in  suoli 
action  by  his  instrumentality. 

80LICIT0B-GEHS&AL.  Is  a  legal 
officer  of  the  Government,  and  tikes  rank 
next  after  the  Attomey-Genei-al,  and  dur- 
ing the  illness  or  absence  of  the  latter 
supplies  his  place  in  all  ex  oj/ict<>— legal 
matters. 

See  title  Attobney-Gemebal. 

B0UCIT0B8,  ACTS  OOKCXBHIirO.  The 

princi|>al  statutes  concerning  solicitors  are 

the  following : —  . 

6  &  7  Vict.  c.  73  (the    General  Act), 

relating  to  the  entry  into,  and  conduct 

and  rights  and  lilibilities  in,  the  pro- 

fesbion  ; 

23  &  24  Vict  c.  127  (Solicitors  Act, 

1860) ; 
33  &  34  Vict  c.  28  (Solicitors  Act.  1870) ; 

and 
38  &  39  Vict  a  79  (SoUcitors  Act,  1875). 
All  these  last-mentioned  Acts  containing 
(special  provisions  as  to  costs. 

See  titles  Costs  ;  Solicitobs  Act,  1843 ; 
Solicitor's  I>ien. 

BOUOITOB'S  BILL  OF  COSTS  :  See  title 

OOSTB,  SOUOITOKB  AOT,  1843. 

•     SOLIOITOB'S    COSTS   AOT:     See  title 
O08T8,  Solicitobs  Aot,  1843. 

SOLICrrOB'S  LDSN.  is  either  at  Com- 
mon  Law  upon  the  papers  and  documents 
of  the  client  which  are  in  the  possession  of 
the  solicitor,  and  in  that  case  is  a  passive 
lien  only;  or  is  bv  stat  (23  &  2^  Vict 
c  127)  upon  a  fund  or  other  property  re- 
covered tlirou{;h  his  instrumentality  in  an 
action,  and  in  that  case  is  an  active  lien ; 
but  the  last-mentioned  lien  arises  only 
upon  the  Court  declaring  same,  which 
declaration  is  to  be  applied  for  by  petition. 
The  lien  of  the  solicitor  in  either  case  is 
commensurate  with  the  client's  interests ; 
and  just  as  the  solicitor's  lien  will  not 
prejudice  any  prior  existing  equity,  so  it 
will  not  be  prejudiced  bv  any  equity  arising 
subsequently  to  the  inchoation  of  the  lien 
{Ex  parle  CMand,  L.  R.  2  Ch.  App.  808; 


SOUdTOB'S  LLKS^-eontinued. 

but  see   Pringle  v.   Gloag,   10  Ch-    Diy. 
676). 

See  title  Likn. 

SOLUIC  ITALICUIC:  See  title  Solum 
Pbovincialb. 

SOLUM  FBOVnrCIALE.  In  Ri»man  Law, 
the  nolum  Ualitmm  (an  extension  of  the 
old  Ager  Bomanui)  admitted  full  owner* 
ship,  and  of  the  application  to  it  of  wtu- 
eapio;  whereas  the  eolum  provinciala  (an 
extension  of  the  old  Ager  PuhUeue)  ad- 
mitted of  a  possessory  title  only,  and  of 
longi  tempnria  poeeestio  only.  Justinian 
abolished  all  distinctions  between  the  two, 
sinking  the  iialicum  to  the  level  of  the 
provinciale, 

SOLUS  BBUS  HXBBDBX.    In  English 

Law,  it  is  a  common  maxim  that  only  Goil 
can  make  the  heir-at-law  of  a  deceased 
person,  and  thut  man  can  make  the  devisee 
only.  The  maxim  means,  that  circum- 
stances not  entirely  within  the  control  of  a 
Eerson  concur  in  constituting  his  beir-at- 
iw  at  the  date  of  his  death. 

SOLVIT  AD  DIEM,  PLSA  OF.  A  plea 
pleaded  by  a  defendant  in  an  action  of 
debt,  or  bond,  ^,  to  the  effect  that  tlie 
money  was  paid  at  the  day  limited  or 
appointed. 

See  title  Time  of  the  Essbmcb  or 

CONI BAOTB. 

SOMEBSETT'S  CASE.  Was  a  celebrated 
case  decided  in  1771-72,  by  the  CJourt  of 
King's  Bench,  and  affirming  the  extinction 
of  villenage  slavery  in  England,  and  that 
no  now  slavery  hud  been,  or  could  be, 
introduced  into  EngUnd ;  and  that  a  slave 
touching  English  soil  cannot  alierwaidB 
be  sent  out  of  the  country  against  his  will, 
or  otherwise  than  (like  freebom  persoDs) 
by  due  course  of  law. 

See  titles  Habeas  Cobpus;   Villkn- 

AOB. 

SOK  ASSAULT  DEMESNE,  PLEA  OE. 

A  plea  which  occurs  in  the  actions  of 
trespass  and  trespass  on  the  case,  by  which 
the  defendant  alleges  that  it  was  the  plain- 
tiff's own  original  assault  that  occasioned 
the  trespass  for  which  he  has  brought 
the  action,  and  that  what  the  defendant 
did  was  merely  in  his  own  defence  (8teph« 
PI.  186, 187).  *^ 

See  title  Si  Dkfbndendo,  Plia  of. 

SOUOH.  A  drain  or  watercourse.  The 
channels  or  watercourses  used  for  the  pur- 
pose of  draining  mines  are  so  termed ;  and 
thode  mines  which  are  near  to  and  lie 
within  the  same  level,  and  are  benefited 
by  any  given  sou«;h,  are  technically  said 
to  lie  within  the  title  of  that  sough  (Ark- 
Wright  v.  Gell,  5  M.  &  W.  228,  jwr  Abinger, 
L.C.B). 
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BUUAl)  m  DAMAOBS.  An  action  is 
tedinioally  mid  to  sonnd  in  damages  when 
it  ia  brought,  not  tot  the  apedfic  Teoorery 
of  landa  or  goods  but  for  the  recoyerj  of 
damages  only,  as  in  actions  of  oorenant, 
trespass,  fto.  (Steph.  Fl.  116> 

BOVXEXIOir  STATES.  Are  states  whose 
subjects  are  in  the  habit  of  obedience  to 
them  and  which  are  not  themselves  subject 
to  any  other  (or  paramount)  state  in  any 
respect.  The  state  is  said  to  be  semi- 
soyereign  only,  and  not  sovereign,  when  in 
any  respect  or  respects  it  is  liable  to  be 
controlled  (like  certain  of  the  states  in 
India)  b^  a  paramount  government  (e.g^  by 
the  British  Empire). 

SPBAKSB  07  THS  OOMKOHS.    The 

term  "Speaker,"  as  used  in  reference  to 
either  of  the  Houses  of  Parliament,  signifies 
the  functionary  acting  as  chairman.  Id  the 
Gommons,  his  duties  are  to  put  questions, 
to  preserve  order,  and  to  see  that  the 
privileges  of  the  House  are  not  infringod  ; 
and  in  the  event  of  the  numbers  Ming 
even  on  a  division,  he  has  the  privilege  of 
giving  the  casting  vote.  He  is  elected  by 
the  Gommons  themselves,  but  their  election 
is  subject  to  the  approval  of  the  sovereign. 
As  regards  any  attempted  invasions  by  the 
Grown,  the  Spe^er  Ib  only  the  **  mouth- 
pieoe "  and  servant  of  the  House ;  but  at 
regards  the  members  inter  m  and  the  con- 
duct of  business,  he  ia  the  governor  and 
controller  of  the  House. 

8FSAKBB  OF  TEE  LOBDS.   The 

Speaker  of  the  Lords  is  the  Lord  Ghan- 
cellor  or  the  Lord  Keeper  of  the  Great 
Seal  of  England,  or  if  ne  be  absent  the 
Lords  may  choose  their  own  Speaker.  *'  It 
is  singular,"  says  Mr.  May  in  nis  Treatise 
on  the  Privileges,  ftc,  of  Parliament,  **  tliat 
the  president  of  this  deliberative  body  is 
not  necessarily  a  member.  It  has  fre- 
quently happened  that  the  Lord  Keeper 
has  officiated  for  years  as  Speaker  without 
having  been  raised  to  the  peerage ;  and  on 
the  22nd  of  November,  1880,  Mr.  Brougham 
sat  on  the  woolsadc  as  Speaker,  being  at 
that  time  Lord  Canceller,  although  his 
patent  of  creation  as  a  peer  had  not  vet 
been  made  out."  The  duties  of  the  Speaker 
of  the  Lords  are  principally  confined  to 
putting  questions,  and  the  Lord  Ghan- 
cellor  has  no  more  to  do  with  preserving 
order  than  any  other  peer. 

SFEOIAI  AOCEFTAHOE  07  A  BILL  07 
EZGHAEOE.  Where  the  acceptor  makes 
the  bill  payable  at  a  particular  place,  '*afid 
not  daeuhere,**  it  is  so  termed.  This  is  also 
sometimes  termed  a  restdctive  special  ac- 
ceptance as  distinguished  fhxm  one  payable 
generally  or  at  a  particular  place  only, 


SPECIAL  AOOBPTA VOB  07  A  BILL  07 
EXOHAHOS— eonluuMti 

without  the  addition  of  the  words  ''and 
not  elsewhere." 

See  titles  Aooiftavgb  or  Bill  ;  Bill 

or  BXOHAVOB. 

SPECIAL  ALLOWAKCES.  Under  the 
order  of  August,  1875,  such  allowances  are 
permitted  for  expert  evidence  &c.  (2  G.  P. 
Div.  273 :  8  G.  P.  Div.  264). 

See  titles  GosTs;  Hiohib  akd  Lowib 
Sgals,  Gosts, 

SPECIAL  BAIL :  See  title  Bail. 

SPECIAL  CASE.  When  on  a  trial  a 
difficulty  in  point  of  law  arises,  the  jury 
mav,  instead  of  finding  a  special  verdict, 
find  a  general  verdict  for  the  plaintifl^ 
subject  to  the  opinion  of  the  Gourt  on  what 
is  termed  a  special  ease,  that  is,  a  statement 
of  all  the  facts  of  the  case  drawn  up  for  the 
opinion  of  the  Gourt  in  banc  bv  the  counsel 
and  attorneys  on  either  siae,  formerly 
under  correction  of  the  judge  at  nieipriue. 
The  party  for  whom  the  general  vercuct  is 
so  given  is  in  such  a  case  not  entitled  to 
judgment  till  the  Gourt  in  banc  has  decided 
on  the  special  case ;  and  according  to  the 
resolt  of  that  decision  the  verdict  is  nUi- 
matoly  entered  either  for  him  or  for  his 
adversary.  It  was  also  provided  by  3  ft  4 
Will.  4,  c.  42,  B.  25,  that  where  the  parties 
in  an  action  or  issue  joined  could  agree  on 
a  statement  of  facts,  they  might,  by  order 
of  a  judge,  draw  up  such  statement  in  the 
form  of  a  special  case  for  the  judgment 
of  the  Gourt  without  proceeding  to  trial 
(Steph.  PI.  102 ;  1  Arch.  Pract  452).  And 
now  after  writ  issued,  the  parties  (if  so 
disposed)  may  concur  in  stating  any  special 
case,  raising  all  or  any  questions  of  law  in- 
volved in  the  action  (Ord.  zzxiv.  1) ;  also, 
at  any  time  before  or  at  the  trial,  if  it  appear 
to  the  Gourt  that  there  is  a  preliminary 
question  of  law  to  be  decided,  and  that  the 
proof  of  facts  is  a  matter  subordinate 
thereto,  the  Gourt  may  order  the  queation 
of  law  to  be  decided  on  a  special  case  or 
other  form  sufficiently  raising  it,  and  in  the 
meantime  the  proof  of  facts  is  stayed 
(Ord.  xxxrv.  2).  Every  special  case  is  to 
be  printed  by  the  plaintifl^  signed  by  all 
the  parties  (or  their  solicitors),  and  filed  by 
the  plaintiff  (Ord.  zxxiv.  8) ;  either  party 
may  enter  it  (i.e.,  set  it  down)  for  argument, 
first  obtaining,  where  married  women,  in- 
fants, or  lunatics  are  concerned,  an  cnder 
giving  leave  to  set  it  down.  The  order  is 
obtiiined  upon  an  affidavit  or  affidavits  of 
the  truth  of  the  statements  contained  in 
the  special  case  (Ord.  zzxiv.  4,  5). 

SPECIAL  COHTBACT :  fi^  titles  SiMPLB 
GoNTiucrr ;  Spboialtt  Gontract. 

2  K 


498 


A  NEW  LAW  DICTIONARY. 


SPECIAL    DAlUUne.       The   damagea 
which    a   plaintiff  seeks  to  nxsover   are 
either    general   or  special.     General  da- 
mages aie  such  as  the  law  implies  or  pre- 
sumes to  have  resulted  from  the  wrong 
complained  of.  Special  damages  are  such  as 
really  and  in  fact  resulted,  but  are  not  im- 
plied by  law,  and  are  either  superadded  to 
general  damages  arising  from  an  act  inju- 
rious in  itself,  as,  where  some  particular 
loss  arises  from  the  uttering  of  slanderous 
words  aciionable  in   themselves;    or  are 
such  as  arise  from  an  act  indifferent  and 
not  actionable  in  itself,  but  injurious  only 
in  its  consequences,  as  where  words  become 
actionable  only  by  reason  of  sc^me  specuil 
or  actual  damage  having  resulted  from  the 
uttering  of  them.    Whenever  the  damages 
sustained  by  a  party  have  not  necessarily 
resulted  from  the  act  complained  of,  and 
consequently  are  not  implied  by  law,  the 
plaintiff  must,  in  order  to  prevent  surprise 
on  the  defendant  which  otherwise  might 
ensue  on  the  trial,  state  with  particularity 

in  his  declaration  the  actual  or  special 
damage  which  he  hais  sustained,  and  such 

special  damage  is  in  fact  in  these  cases 
portion  of  the  very  ground  of  action  (8  T.  R. 

133 ;  1  Ch.  PI.  395,  396.  6ih  ed.) 
See  title  Daicagbs. 

SPECIAL  DEXUBBEB.    This  has  been 
abolished  by  the  C.  L.  P.  Act,  1852. 
See  title  Demubbeb. 

:  See  titie  Exa- 


SPECIAL 

MIMKB. 

SPECIAL    UrDOBSEMSHT    OF    BILL. 

When  a  bill  of  exchange  is  indorsed  with 
the  name  of  the  indorsee  as  well  as  of  the 
indorser,  e.g.,  thus,  **Pay  0.  D.  or  order, 
A.  B.,"  that  indorsement  is  called  a  special 
indorsement;  and  O.  D.  can  transfer  the 
bill  only  by  delivery  with  a  fresh  further 
indorsement  either  in  blank  or  special. 

SPECIAL   IHBOBSEXEBT  07  WBIT. 

The  writ  of  summons  in  an  action  may 
under  Order  in.  6,  be  indorsed  with  the 
particulars  of  the  amount  sought  to  be 
recovered  in  the  action,  after  giving  credit 
for  any  payment  or  set-off;  and  this  special 
indorsement  (as  it  is  called)  of  the  writ  is 
applicable  in  all  actions  where  the  plaintiff 
seeks  merely  to  recover  a  debt  or  liquidated 
demand  in  money  payable  by  the  defend- 
ant, with  or  without  interest,  arising  upon 
a  contract,  express  or  implied,  as,  for  in- 
stance, on  a  bill  of  exchange,  promissory 
note,  (ieque,  or  other  simple  contract  debt, 
or  on  abend  or  contract  under  seal  for  pay- 
ment of  a  liquidated  amount  of  money,  or 
on  a  statute  where  the  sum  sought  to  be 
recovered  is  a  fixed  sum  of  money  or  in  the 
nature  of  a  debt,  or  on  a  guaranty,  whether 
under  seal  or  not 


SPECIAL  ISSUES.  The  imiee  produced 
upon  special  pleas,  u  being  naiiall  j  iDot« 
speciflo  and  particular  than  tboae  of  noi 
gutUy,  never  indebted,  &a,  were  soinetim«i 
described  as  special  issues  by  way  of  dia- 
tinction  from  the  others,  which  were  called 
general  issues,  the  latter  term  being  also 
applied  not  only  to  the  issues  themselTea, 
but  to  the  pleas  which  tendered  and  pro- 
duced them  (Steph.  PL  109,  5th  ed. ;  Co. 
Litt.  126  a;  Heath's  Maxims,  53;  Oom. 
Dig.  **  Pleader,*'  (R.  2). 

See  titles  Gbxtbbal  Issue,  &c..   Plea 
OF ;  Issue  ;  Isbuks,  Pbepasation  op. 

SPECIAL  JtJBT  is  a  jury  composed  of 
individuals  above  the  rank  of  ordinary 
freeholders,  and  is  usually  summoned  to 
try  questions  of  greater  importance  than 
those  usually  submitted  to  common  juries. 
See  title  Jcbt. 

SPECIAL  OCOUPAXT :  See  title  Estatb 

PUB  AUTBB  VlB. 

SPECIAL  PAPEB.  A  Court  paper  con- 
taining a  list  of  special  cases  and  de- 
murrers set  down  therein  for  argument. 

SPECIAL  PLEADEB:  See  title  Special 
Pleauino. 

SPECIAL  PLEABnrO.  When  the  alle- 
gations (or  pleadings,  as  tiiey  ate  called) 
of  the  contending  parties  in  an  action  are 
not  of  the  general  or  ordinary  form,  but 
are  of  a  more  complex  or  special  character, 
they  are  denominated  special  pleadings; 
and  when  a  defendant  pleads  a  plea  of  una 
description  (t.6.,  a  special  plea)  he  is  said 
to  plead  specially,  in  opposition  to  pleading 
the  general  issue.  These  terms  have  given 
rise  to  the  popular  denomination  of  that 
science  which,  though  pronerly  called 
pleading,  is  generally  known  by  the  name 
of  special  pleading.  Hence,  also,  the  de- 
nomination of  *'  special  pleader**  as  applied 
to  those  learned  persons  who  are  employed 
in  drawing  and  framing  special  pleadings. 
These,  it  may  be  as  well  to  observe,  are 
mostly  gentlemen  who  have  studied  for 
more  than  three  years  at  one  of  the  Inns  of 
Court,  and  who  may  or  may  not  intend,  at 
some  future  period,  to  engage  in  the  more 
complicated  and  importiuit  avocations  of 
a  barrister  (Steph.  PI.  31, 186).  Under  the 
present  system  of  pleading  (as  introduced 
by  the  Judicature  Acts,  187a<5),  the 
bufiin^s  of  special  pleaders  as  such  has 
almost  ceased;  but  they  often  attend  in 
Chambers  (fdthough  not  in  Court),  and  are 
largely  employed  in  giving  opinions,  for 
which  their  great  special  Imowledge  pecu- 
liarly fits  them. 


SPECIAL 

FKRXBS. 


See    title   Rs- 
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8FX0IAL  BXBOLimOV :  ^8^  title  Bebo- 
LunoNS,  VAaiRTiES  or. 

8P10IAI  XITLSS.  Th6  groands  upon 
wliioh  certain  rales  are  gTmntod  are  subject 
to  so  little  variation,  and  are  so  well  nmler- 
stood,  that  in  pTuctioe  they  are  obtained 
from  the  proper  officer  of  the  Conrt  npon 
application  by  the  party  or  his  solicitor, 
and  without  any  motion,  aotaal  or  sup- 
posed. In  other  cases,  the  motion  need 
not  be  actually  made  in  Court,  but  it  is 
supposed  to  be  made,  and  the  proper  officer 
draws  up  the  rale  on  the  production  of  a 
brief  or  motion  paper  signed  by  counsel ; 
the  rules  granted  without  any  motion  in 
Court,  or  when  the  motion  is  only  assumed 
to  have  been,  and  is  not  actually  made, 
are  called  common  rulM,  while  the  rules 
granted  upon  motion  actually  made  to  the 
Court  are  termed  ipecial  rules  (B-igl.  Prao. 
279 :  2  Arch.  Pr.  1708). 

See  titles  Intxblooutobt  Judgments 
AJTD  Obdsbs  ;  Bulb. 

SPECIAL  TBAVXR8S.  Was  that  pecu- 
liar form  of  traverse  or  denial  in  pleading 
by  which  the  party  traversing  explained  or 
qualified  his  denial  instead  of  putting  it, 
as  by  a  common  traverse  he  would,  in  a 
direct  and  absolute  form.  He  first  alleged 
new  affirmative  matter,  which  was  called 
the  inducement,  and  then  added  a  distinct 
and  formal  denial  of  such  portions  of  the 
adverse  pleading  as  supported  tlie  adver- 
ftiry's  case.  This  negative  part  was  termed 
the  abtque  ftoe,  those  being  the  words  with 
which  this  portion  of  the  plea  commenced, 
and  the  whole  was  finished  by  a  conclusion 
to  the  country.  The  inducement  or  intro- 
duction of  new  affirmative  matter,  was 
usually  employed  for  the  purpose  of  avoid- 
ing some  rule  of  law  prohimting  a  plain  and 
simple  denial  of  the  adversary's  allegation ; 
and  was  sometimes  employed  for  the  pur- 
pose of  raising  a  question  of  law  at  once 
upon  the  pleadings  (Steph.  PI.  1 9^-218, 
6th  ed. ;  3  Chit  908,  6th  ed. ;  BrudnOL  v. 
RoberU,  2  Wils.  143;  Palmer  v.  Ehifne^ 
Lord  Baym.  1550). 

Bee  title  Absqub  Hoc. 

SPECIAL  SESSIONS.  These,  which  are 
called  also  Special  Petty  Sessions,  are 
meetings  of  the  iustices  holden  specially 
after  proper  and  reasonable  notice  duly 

given  to  all  the  magistrates  of  the  sesbinnal 
iviaion  for  which  they  are  holden.  Such 
special  sessions  are  required  by  various 
statutes  and  for  various  purposes,  s.^.,  by 
43  Eliz.  c.  2,  for  appointing  overseers  of 
the  poor ;  by  9  Geo.  4,  c.  61,  and  the  more 
recent  Licensing  Actd  of  Queen  Victoria, 
for  licensing  ale-houaes,  beer-houses,  A»., 
and  for  transferring  such  licences ;  by  4  &  5 
WUl.  4,  c  50,  and  25  &  26  Vict  c.  61,  for 
executing  the  Highway  Acts;  by  6  ft  7 


BPMIAL  faaaxmt^etmHnMed. 
Will.  4,  c.  96,  for  app&iling  i^inst  paro- 
chial rates;  by  6  ft7  Vict,  c.68,  for  licens- 
ing theatres;  by  5  ft  6  Vict  c.  109,  for 
appointing  parochial  constables ;  by  5  ft  6 
WilL  4,  c.  76,  for  appointing  special  con- 
stables: and  by  7  ft  8  Vict  c  33,  fur 
appointing  high  constables. 

SPECIAL  SDEILITEB:  See  title  Sua- 

LITBB. 

SPECIAL  VEBDICT:  See  tiUe  Vbbdtct. 

SPECIALTY  COHTBACT:  See  tiUe 
Simple  Contbagt. 

SPECIE.  As  applied  to  contracts,  signi- 
fies specifically,  strictly,  or  according  to  the 
specific  terms ;  and,  as  applied  to  things, 
individuality  or  identity.  Whether  a 
thing  is  due  t»  genere  or  in  epeeie  depends 
in  each  case  on  the  will  of  the  parties.  If 
a  thing  be  designated  only  by  its  kind,  as, 
e.g.,  any  house  whatever,  or  any  of  my 
houses,  any  cask  of  wine,  or  any  cask  of 
the  vintage  of  1834  in  my  cellar,  it  may 
be  furnished  in  genere.  But  if  the  thing 
be  designated  individually,  e,g.,  my 
house.  No.  2,  Belgrave  Square,  or  my 
five-year  old  bay  saddle  hone,  it  is  not 
then  generic,  but  must  be  furnished  or  re- 
turned in  individuo.  The  practical  dis* 
Unction  between  the  two  is,  tnat  he  wlio  is 
under  an  obligation  with  respect  to  a  thing 
specifically  designated  cannot  fumiah  any 
other  than  the  very  thing  itself ;  whert»as, 
in  the  case  of  a  tiling  which  is  desig^ted 
generically,  the  party  obliged  has  the 
choice  of  giving  which  of  the  species  he 
will,  as  the  other  party  has  no  rigiit  to  any 
one  thing  in  particular  (Brown's  Sav.  70). 
See  title  Fungibles. 

SPECIFIC  DELIVEBT  OF  CHATTELS : 

See  ti|lt^  Dblivbbt,  Wbzt  of;  Specific 
Pebfobmakob. 

SPECIFIC  DEVISES.  Are  devises  of 
lands  particularly  specified  in  the  terms 
of  the  devise, — as  opposed  to  general  and 
residuary  devises  of  lands,  in  which  the 
Ifical  or  other  particular  descriptions  are 
not  expressed.  For  example,  I  devise  my 
Hendon  Hall  estate  is  a  specific  devise; 
but  I  devise  all  my  lands  or  all  other  my 
lands  is  a  general  devise  or  a  residuary 
devise.  But  all  devises  are  (in  effect)  spe- 
cific, even  residuary  devices  being  so 
(Eeneman  v.  Fryer,  L.  fi.  8  Ch.  App.  420 ; 
Laneefleld  v.  Iggidden,  10  Ch.  App.  186). 

SPECIFIC  LEGACIES :  See  titie  Lbga- 

CIES. 

SPECIFIC  PSKFOBICAKCE.  When  a 
partv  has  sustained  damage  or  injury  from 
the  breach  or  non-performance  of,  or  fifom 
delay  in  performing,  any  contract,  ftc,  he 
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may  either  have  reoouree  to  a  Goart  of 
GomnioQ  Law  to  obtain  recompense  in 
dainai^tis,  or  he  may  resort  to  a  Gonrt  of 
Equity,  which  will  compel  the  party  to  re- 
ptiir  tite  injury  by  performino^  the  terms  of 
the  contract  in  fpecie^  as  it  is  termed,  t.e., 
speriticfilly,  or  according  to  the  specifioa- 
tions  it  contains;  and  this  performing  the 
terms  of  a  contract  in  ipecie  is  called  "  spe- 
cific performance.*' 

The  requisites  which  the  Court  of  Chan- 
cery requires  in  order  to  its  decreeing 
specific  performance  are  the  following : — 
(1.)  Th>tt    the  act  be  both  legal  and 

moral; 
(2.)  That  it  be  for  value ; 
(3.)  Tiiat  it  be  within  the  power  of  the 
Court  to  enforce,  and  so  there  is 
no  specific  performance  of, — 
(a.)  Contracts  requiring  personal  skill 
(Lumley  Y.  Wagner,  5  De  G.  & 
8m.  485) ; 
(b.)  Contracts  for  transfer  of  goodwill 
apart  from  lease  of  premises 
(Baxter  t.  ConoUy,  1  Jac.  &  W. 
570); 
(e.)  Contracts  to  build  or  repair  (Afo«0- 
ley  V.  Virgin,  3  Ves.  184)  ;  and 
{(l.)  Contracts     revocable     in     their 
nature  (Herey  y.  Birch,  9  Yes. 
357); 
(4.)  That  the  contract  be  mutual  (Adr 
derley  v.  Dixon,  1  8.  &  S.  607); 
and 
(5.)  That  damages  at  Law  for  breach  of 
contract  are  an  inadequate  com- 
pensation. 
Generally,  therefore,  the  Court  decrees 
specific  performance  of  contracts  regarding 
land,  and  not  of  contracts  regarding  per- 
gonal estate.    Yet  in  respect  of  personal 
estate,   where  the  species  of  estate  con- 
tracted for  is  (like  land)  limited  in  pur- 
chaseahility,  the  Court  decrees  a  specific 
performance  of  the  contract, — e.g,,  regard- 
ing shares  in  a  railway  company  (Vuneu/t 
V.  AWrecht,  12  Sim.  199);  debts  proveable 
under  a  bankruptcy  {Adderley  v.  Dixon, 
1  8.  &  S.  607) ;  articles  of  veHu  {Falcke  v. 
Gray,  4  Drew.  658) ;  heir-looms  (8omer$et 
V.  CkMkson,  I  Wh.  &  Tud.  L.  C.  Eq.  736)  ; 
and  such  like.  There  appears  to  be  no  ex- 
ception to  the  general  rule  that  the  Court 
will  decree  specific  performance  regarding 
laud;  indeed,  the  Court  carries  its  prin- 
ciples so  for  in  this  respect  that  it  will,  in 
avoidance  of  the  Statute  of  Frauds,  decree 
specific  performance  of  an  unwritten  con- 
tract in  special  cases,  being  chiefly  oases 
of  part  performance  of  the  contract  (5ur- 
corAe  ▼.  Pinniger,  3  De  G.  M.  A  G.  571), 
or  of  fraud  {Foxcroft  v.  LeUer,  1  Wh.  & 
Tud.  L.  C.  693). 
Also,  in  the  case  of  a  contract  regarding 
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lands  which  is  pnt  into  writing,  bat  which 
the    defendant   allegea    was    aflerwards 
varied  by  paroL  although  suoh  parol  Tan* 
ation  woold  be  worthless  at  Law,  jet  in 
Equity    the    plaintiflT    shall    only    have 
specific  performance  upon    condition    of 
accepting  the  defendant's  terms  (Tomw- 
hend  v.  StangrtMm,  6  Yes.  328).     Si«ne- 
times,  also,  specific  performance  is  decsreed 
with  a  compensation  for  any  misdoserip- 
tion  or  deficiency  of  the  land  or  estate 
contracted  for,  but  the  misdesoriptioa  or 
deficiency  must  (where  the  vendor  asks 
specific  performance)  be  of  a  compensable 
character  (Jf'Queea  v.  Farqukar^  11  Yea. 
467):    although  that   is  not  a  leqnisite 
where  the  purchaser  asks  speotfio  perfotm* 
ance  (HUl  ▼.  Bmddey^  17  Yes.  401 ;  and, 
quaere,  Thonuu  v.  Dering,  1  Keen^  729). 
See  title  Injunction. 

8FECITICATI0.  In  Roman  Law,  was 
one  of  the  modes  of  acquLdtion  of  property 
by  tho  jua  gentium  or  JM$  noftirate.  The 
act  of  making  a  new  tiling  (or  something 
of  a  new  and  distinct  species)  out  of  mate- 
rial, that  is  to  sa^,  speet/Sco/io  (epeciem 
faeio)  gave  a  title  m  certain  cases  to  the 
maker,  i.e.,  generally,  in  all  cases  when  the 
material  could  not  lie  restored  to  its  condi- 
tion as  such,  by  nndoiog  the  article  or 
species  made. 

SPBCmCATIOir.  As  used  in  patents 
and  in  building  contracts  is  (what  the 
name  denotes)  a  particular  or  detailed 
statement  of  the  various  elements  in- 
volved. In  patent  law,  the  specification 
is  either  provisional  or  complete,— a  provi- 
sional specification  being  that  which  ac- 
companies the  petition  for  the  grant  of  the 
letters  patent,  and  the  complete  specifica- 
tion being  that  which  is  filed  in  the  Patent 
OflSce  upon  the  grant  of  the  letters  patent 
(Johnson's  Patentees'  Bfanual). 

SPSEOE,  FBXSDOX  OV:  See  titles 
FusBDOM  or  Spkbcb  ;  PuvujDQa  or  Pab- 

LIAHXNT. 

8FSEDT  BZBCUnOH.  Was  an  exeon- 
tion  which,  by  the  direction  of  the  jndge  at 
niti  prtiM,  issued  forthwith,  or  on  some 
early  day  fixed  upon  by  the  judge  for  that 
purpose  after  the  trial  of  the  action.  By 
stat  1  Will.  4,  o.  7,  s.  2,  in  all  actions 
brought  in  the  Courts  of  Law  at  West- 
minster, it  was  made  lawful  for  the  judge 
to  certify  under  his  hand  on  the  back  of 
the  record,  at  any  time  before  the  end  of 
the  sittings  or  assizes,  that  in  his  qf>inion 
execution  ought  to  issue  in  such  action 
forthwith,  or  at  any  day  named  in  the  oei^ 
tiflcate.  And  if  the  plaintiff  waived  his 
costs  he  might  also  have  speedy  execution 
as  a  matter  of  course  (1  Arch.  Fmct.  525). 
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8FXXBT  SXSCimOir— oonttViUMl. 

Under  the  present  practice,  the  general 
rule  Ib,  that  immediately  upon  entry  of 
judgment  for  any  anm  of  money,  or  for  any 
costs  (being  first  taxed),  either  fl,  fa.  or 
elegit  may  iasne,  unless  payment  of  either 
is  oy  the  judgment  deferred  beyond  the 
date  of  such  entry  (Order  XLn.  15).  But 
in  such  oases,  by  special  order,  execution 
may  issue  sooner  than  entry  (Onder  xlit. 
15),  or  may  be  stayed  until  any  time  (Order 
XLn.  15).  In  judgments  of  other  sorts,  tlie 
time  for  doing  the  act  is,  in  general,  ex- 
pressed in  the  judgment  And  tee  Order 
XLn.  15a,  April,  1880. 

SPSirCEB'B  CASE:  8m  titles  Bukntno 
-WITH  THK  Land  ;  Rcnnino  with  thb  Be- 

▼BBSION. 

SPnrnrAL  COBPOSATIONS  :  See  titles 
Archbishop;  Bishop;  Dean;  Dban  and 
Guaptkb;  Pabsoh. 

8PIBIT17AL  C017BT8:  See  title  Ck)UBT8 

BcCLBSIASnCAL. 

8PIBITirALITI£S0rABI8H0P.  Those 
profits  which  a  bishop  receives  in  his  eccle- 
siastical character,  as  the  dues  arising 
from  his  ordaining  and  instituting  priests, 
and  such  like,  in  contradistinction  to  those 
profits  which  he  acquires  in  his  temporal 
capacity  as  a  buon  and  lord  of  parliament, 
and  which  are  termed  his  temporalities, 
consisting  uf  certain  lands,  revenues,  and 
lay  fees,  &c.  (Stauud.  PI.  Ck>r.  182 ;  Cowel). 
See  title  Tbmpobalitibs  of  a  Bishop. 

SPIBITTTOnS  IiIQUOBS.  These  are  in- 
flammable liquids  produced  by  distillation, 
and  forming  an  article  of  commerce  (Att.' 
Gen,  V  Bailey,  1  Ex.  281).  Excise  duties 
are  payable  by  distillers ;  and  by  the  stat. 
9  &  10  Vict  o.  90,  the  use  of  stills  by  un- 
licensed persons  was  prohibited.  Betailcrs 
of  spirits  have  to  pay  licenr*e  duty. 

See  titles  Oubtoms;  Exoisb;  Licbns- 
ING  Acts. 

SPLITTIirG  DEKAirBB.  The  Oounty 
Court  iuriHdiction  in  matters  of  contmct 
being  limited  to  £50»  a  plaintiff  whose 
claim  on  contract  exceeds  that  amount 
cannot  split  or  divide  his  claim  into  frac- 
tions not  exceeding  the  pr«soribed  limit; 
Lo  may,  however,  abandon  the  excess  over 
£50. 

See   titles   Abanbomiibnt  ;    Cbutrnr 

COUBTS. 

SPOIIATIOlf.  Generally,  was  any  da- 
mage or  injury;  but  in  particular  it  was 
an  injury  done  by  one  clerk  or  incumbent 
to  anoiher,  in  taking  the  fruits  of  his  bene- 
fice under  a  pretended  title;  e.o.,  if  a 
patron  first  presented  A.  to  a  bcnt^nce,  who 
was  instituted  and  inducted  thereto,  and 
then,  upon  pretence  of  a  vacancy,  t)ie  same 


8POIIATIOH~oo«/f«ii«d 
patron  presented  B.  to  the  samelivin?,  and 
he  also  obtained  institution  and  induction, 
then  the  one  clerk  might  sue  the  oth<  r  in 
the  Spiritual  Court  for  spoliation,  or  for 
taking  the  profits  of  his  benefice ;  and  the 
question  tried  was  whether  the  living  was 
or  was  not  vacant,  and  upon  that  question 
the  validity  of  the  second  clerk's  preten- 
sions depended  (Lee  Termee  de  la  Leu: 
P.N.B.86).  "^ 

8P0IIAT0B.  It  is  a  maxim  of  law, 
bearing  chiefly  on  evidence,  but  also  upon 
the  value  generally  of  the  thing  destroyed, 
that  everything  most  to  his  disadvantage  is 
to  be  presumed  against  the  destroyer  (spo- 
liator), contra  spolialarem  omnia  prtesn^ 
muntur  (Armory  v.  BdamiHe,  1  Sm.  L.  C. 
315). 

BP0H80B:  See  title  Fidejussob. 

BPBIHGIHO  USB :  See  titles  Sbiftino 
Use;  Uses. 

STAKXEOLDEB.  Is  the  person  with 
whom  money  is  deposited  upon  a  bet  or 
wager  to  abide  the  event.  Such  money 
may  be  recovered  before  the  event,  but  not 
afterwards  {Manning  v.  Pureed^  7  De  G. 
M.  &  G.  55). 

See  title  Waoebino. 

STALLAGE.    A  toll,  or  duty,  payable 

for  the  liberty  of  erecting  a  stall  in  a  fair 

or  market  (Palm.  Eep.  77 ;  Com.  Dig.  tit. 

"  Market "  (F.  2) ;  Bratiy  Bor.  App.  p.  12). 

See  titles  Fairs;  Market. 

STAKPDnnXS.    A  branch  of  the  royal 
revenue,  consisting  of  a  tax  imposid  on  all 
parchment  and  paper,  whereon  any  legal 
proceedings,  or  private  instruments  of  al- 
most any  nature  whatsoever,  are  written. 
Tliese  duties  are  at  present  regulated  by 
the  Stamp  Act.  1870  (38  &  34  Vict.  c.  97). 
and  Appendix  thereto;  and  by  that  Act 
and  the  Appendix  thereto,  progresbive  duties 
are  abolished :   one  uniform  ad  valorem 
duty  is  made  payable,  and  in  lieu  of  the 
3o«.  duty  by  way  of  deed  stamp,  a  duty  of 
lOf.  is  imposed,  and  that  only  in  the  cai<es 
in   which  no  ad  valorem  is  chargeable. 
If  more  than  one  instrument  be  written 
upon  the  same  piece  of  material,  every  one 
of  such  instruments  is  to  lie  separately  and 
distinctly  stamped  with    the  duty  with 
whioii  it  is  chargeable  (sect.  7) ;  and  when 
one  of  several  instruments  is  the  principal 
one,  and  the  other  or  oihi  rs  is  or  are  merely 
accessory  to  it,  the    duty  is  differenced 
accordingly  (sect.  76).     With  regard  to 
conveyances  on  sale  the  stamp  is  5«.  for 
every  £50  or  fraction  thereof  in  the  case  of 
ordinary  considerations:  and  with  regard 
to  considerations    possessing  some  pecu- 
liarity, it  is  enacted  thut  where  the  cousi- 
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dfintion  codbUU  of  any  stuck  or  marketable 
security,  the  oonveyaDoe  In  to  be  char>ced 
with  ad  valorem  duty  in   respect  of  the 
valae  of  such  stock  or  security ;  and  where 
the  ooDsideratioQ  oonsiats  of  any  security 
not  marketable  the  conveyance  is  to  be 
charged  with  od  wilorem  duty  in  respect 
of  the  amount  due  on  the  day  of  the  date 
thereof  for  principal  and  interest  upon  such 
security ;  and  where  the  consideration  con- 
sists of  money  payable  periodically  for  a 
definite  period,  so  that  tlie  total  amouut  t> 
be  paid  can  be  previously  ascertained,  the 
oonveyance  ia   to   be   charged   with    ad 
valorem  duty  on  such  total  amount;  but 
when  the  consideration  consists  of  money 
payable  periodic  «lly  in  perpetuity,  or  for 
auy  indefinite  period,  the  conveyance  is  to 
be  charged-  with  ad  valorem  duty  on  the 
total  amount  which  will  or  may  be  nayable 
(if  the  period  is  not  terminnble  witb  a  life 
or  lives)  during  the    period  of  twenty 
YBABS ;  and  (if  the  period  is  so  terminable) 
then  during  the  period  of  twelve  tears 
next  after  the  day  of  the  date  of  such 
instrument      Witii  reeard  to  leases,  li- 
cences, &c.,  it  is  enacted  that  an  agreement 
for  a  lease  uf  any  lands  fur  any  term  not 
exceeding  thirty-five  years,  is  to  be  charged 
with  the  sume  duty  as  if  it  were  an  actual 
lease;  but  a  lease  made  subsequently  to, 
and  in  conformity  with,  snob  agreement  is 
to  be  ohtirged  with  the  duty  of  sixpence 
only  (sect.  96).    And  there  is  a  graduated 
scale  of  tid  valorem  stamps  upon  leases, 
according  as  the  term  is  definite,  and  does 
not  exceed  thirty-five  years,  or  is  indefinite ; 
or  the  term  being  definite  exceeds  thirty- 
five  years,  but  does  not  exceed  100  yean ; 
and  so  on.    Onmterparts  and  duplicates  of 
leases  which  are  charged  with  a  duty  not 
exceeding  &>.,  are  liable  to  the  same  duty  as 
the  originals,  and  counterparts  of  all  other 
leases  are  liable  to  the  duty  of  5s.  (sect  93). 
Assignments  and  surrenders  of  leases  on 
any  other  occasion  than  a  sale  or  mortgage 
are  charged  with  a  duty  of  lOt.   Mortgages 
are  charged  with  an  ad  vaiorem  duty  of 
2$,  Sd,  for  every  £100  or  fraction  thereof; 
and  re-eonveyanoes  and  transfers  thereof 
with  an  ad  valorem  duty  of  fid.  for  every 
£100,  of  the  money  lent  or  paid  off  or  paid 
over,  as  tiie  case  may  be. 

See  titles  Taxation,   Hutobt   of; 
Taxation,  Vahietibb  of. 

STAXDnrO  ABMT:  See  title  Abmt. 

BTAHBIirO  0BDXB8.  The  rules 
adopted  by  the  Houses  of  Parliament  for 
the  permanent  guidance  and  order  of  their 
proceedings  are  called  **  Standing  Orders,*' 
and  are  contnidistingnished  from  the  ses- 
sional orders  by  tiie  fact,  that  the  former, 
unless  rescinded  by  a  special  vote  of  the 


BTAmore  OBPHlIt  nmtmued. 
House,  continue  in  force,  not  only  from 
one  session  to  another,  but  from  one  parlia- 
ment to  another ;  while  the  latter  are  in- 
tended to  last  only  during  ttie  seasioB  in 
which  they  are  made.  In  the  Houae  of 
Lords  every  new  standing  order  ia  added 
to  "  The  Roll  of  Standing  Ordera,**  care- 
fully preserved  and  published  from  time  to 
time.  In  the  Oommons,  there  is  no  autho- 
rized collection  of  standing  orders  except 
in  relation  tn  private  bills  (liay's  TtesUise 
on  Parliament). 

See  title  Sesbiohal  Obdcbs. 

RAnrABT  00UBT8.  Courts  in  De- 
vonshire and  CSomwall  for  the  admin iatra- 
tion  of  justice  among  the  miners  and 
tinners.  These  Courts  are  held  before  the 
Lord  Warden  and  his  deputies  by  virtue 
of  a  privilege  granted  tu  the  workers  of 
the  tin  mines  there,  to  sue  and  be  sued  in 
their  own  Courts  only,  in  order  that  they 
might  not  be  drawn  away  from  their  busi- 
ness by  having  to  attend  law  suits  in  the 
ordinary  Ourts  (Bao.  Abr.  tit.  ^  Courts  uf 
the  Stannaries  **).  The  jnrisdiotion  of  these 
Courts  is  confined  to  matters  arising  within 
the  stannaries ;  and  the  suit  may  be  either 
between  tinner  and  tinner,  or  between 
stranger  and  tiuner  upon  the  principle  of  the 
forum  rti.  The  jurisdiction  of  the  Omrts 
was  defined  by  the  stat  16  Car.  1,  c  15 ; 
and  tlie  legal  and  equitable  jurisdictions  of 
the  stannaries  uf  (Jomwall  were  oonsoli- 
dated  in  one  Omrt  by  the  stat.  6  ft  7 
WiU.  4,  c  106 :  and  by  s.  32  of  the  stat 
18  Vict.  0.  82,  the  stannaries  of  Deyon  and 
Cornwall  were  made  one  judicial  district 
By  the  Judicature  Acts.  1873-75,  tlie 
Appellate  Jurisdiction  Aot»  1876,  and  the 
Stannary  Piooedun»  New  Rules  and  Orders, 
1876,  the  procedure  in  the  Court  of  the 
Vice- Warden,  and,  on  appeal  therefrom, 
has  been  amended  and  simplified,  and  iias, 
in  fact,  been  brought  almost  into  entire 
conformity  with  the  procedure  in  Her 
Majesty's  High  Court  of  Justice. 

See  titles  Coubtb  of  Justice  ;  Tinkbil 

BTABrCHAlEBXB.  The  Court  called 
by  this  name  is  commonly  regardtd  as 
being  the  Aula  Regis  sitting  in  tiie  Star 
Chamber,  a  room  at  Weetminster.  The 
iurisdiotion  of  the  Court  would,  therefore, 
be  all  or  some  part  of  that  residuary  juris- 
diction which  remained  after  the  severance 
of  the  Omrts  of  Exchequer,  Common 
Pleas,  Queen*s  Bench,  and  Chancery. 

By  the  stat  3  Hen.  7,  c  1,  the  Court  was 
remodelled,  and  its  jurisdiction  placed 
upon  a  lawful  and  permanent  basis.  That 
Act  empowered  the  Chancellor,  Treasurer, 
and  Keepi-r  of  the  Privy  Seal,  or  any  two 
of  them,  with  one  spiritual  and  one  tem- 
poral peer,  and  the  Chief  Justices  of  the 


A  NEW  LAW  DICTIONARY. 


503 


r 


nAB-OHAMBXB^-oofiKiiifed. 

Couits  of  Qaeen'a  Bench  and  Common 
Pleas,  or  in  their  abeence,  two  other 
justices,  to  call  before  them  and  to  punish 
the  following  offenders  and  classes  of 
offences : — 

(1.)  Combinations  of  the  nobility  and 
gentry,  supported  by  liveries,  &c.  ; 

(2.)  Pi^iality  on  the  part  of  sheriffs  in 
making  up  tlie  pnnels  of  jurors,  or 
in  making  untrue  returns  of 
members ; 

(3.)  Bribery  in  jurors ;  and 

(4.)  Rioii  and  unlawful  assemblies. 

By  a  later  stat.  21  Hen.  8,  c.  20,  the 
President  of  the  King's  Council  was  added 
to  the  liat  of  judges ;  and  by  the  stat  31 
Hen.  8,  c.  8,  which  gave  to  the  king's  pn>- 
claiuatiuns  in  ecclesiastical  mutters  the 
force  of  law,  all  persons  offending  a^^inst 
»uoh  proclamations  were  to  be  tried  before 
the  8tar-Chamber,  and  punished  with  fine 
and  imprisonment. 

The  junsdiction  of  the  Court  is  defined 
by  Lord  Bacon  as  extending  to  '*  forces, 
frauds,  crimes,  yarious  of  stellionate,  and 
the  inchoations  or  middle  acts  towards 
crimes  capital  or  heinous  not  actually  com- 
mitted or  perpetrated." 

The  utility  of  the  Stor-Chamber,  in  the 
reigns  of  Henry  YII.  and  subsequent  mo- 
narchs  consisted  in  two  principal  func- 
tions, viz. : 

(1.)  In  its  repression  of  the  turbulence  of 
the  nobility  and  gentry  in  the  pro- 
Tinces;  and 

(2.)  In  its  supplying  a  Court  of  jurisdic- 
tion for  matters  which,  as  being  of 
novel  origin,  were  unprovided  for 
by  the  existing  tribunals,  e.g.,  in 
the  case  of  offences  against  procla- 
mations in  ecclesiastical  matters. 

The  effect  of  the  Court  whs  to  enhance 
the  royal  authority,  which  it  did  by  sup- 
plying the  executive  with  a  speedy  and 
effective  machinery.  Cardinal  Wolsev  has 
the  credit  of  having  improved  and  ex- 
tended the  jurisdiction  of  tlie  tribunal. 

But  the  very  nature  of  the  jurisdiction 
of  the  Court  of  Star-Chamber  rendered  its 
process  liable  to  great  abuses ;  and 
WoLey's  connection  with  it  was  one  of  the 
principal  causes  of  his  unpopularity.  ^  The 
increase  of  those  abuses  was  the  ultimate 
cause  of  its  abolition  by  the  Long  Parlia- 
ment in  1640. 

STATE,  ACT  07.  Is  the  act  of  the 
sovereign,  or  of  the  sovereign  body;  and 
for  which  act,  or  for  its  consequences,  the 
sovereign  or  sovereign  body  is  not  legally 
liable  to  its  own  subjects,  however  much 
affected  thereby;  but  to  the  subjects  of 
other  countries,  the  sovereign  or  sovereign 
body  may  be  liable,  in  case  the  sovereign 


STATS,  ACT  iXW— continued, 

or  tovereign  body  of  such  other  countries 
should  o)  loose  to  intervene  for  the  prosecu- 
tion of  its  own  subjects  {Burun  r.  benman, 
2  Exch.  167). 

8TATB  OF  FACTS.  Formerly,  when  a 
Master  in  Chancery  was  directed  bv  the 
Court  of  Chancery  to  make  an  inquuy  or 
investigation  into  any  matter  arising  out  of 
a  suit,  and  which  could  not  conveniently 
be  biought  before  the  Court  itself,  each 

Srty  in  the  suit  carried  in  before  the 
aster  a  statement  shewing  how  the  party 
bringing  it  in  represented  the  matter  in 
que;stion  to  be;  and  this  statement  was 
technically  termed  a  state  of  facts,  and 
formed  the  ground  upon  which  the  evi- 
dence was  received  ;  the  evidence  being,  in 
fact,  brought  by  one  party  or  the  other  to 
prove  his  own  or  disprove  his  opponent's 
state  of  facts  (Gray's  Ch.  Prao.  109, 110). 
And  so  DOW,  a  state  of  facts  means  the 
statement  made  by  either  party  of  his 
version  of  the  facts. 

See  title  Sfboial  Casb. 

STATED  ACCOITVT:  See  title  Aooourt 
Stated. 

STATEXEHT  OF  CLAIX.  This  is  tlie 
first  pleading  (properly  so  called)  in  an 
action  in  the  High  Court  of  Justice.  The 
plaintiff  may  unite  in  one  statement  of 
claim  several  causes  of  action  subject  to 
the  Court  or  a  judge,  on  the  application  of 
the  defendant,  directing  them  to  be  sepa- 
rately disposed  of  (Order  xvii.,  1, 8,  9),  e.g.^ 
claims  by  or  against  husband  and  wife, 
with  claims  by  or  against  either  of  them 
Separately  (Order  xvii.,  4) ;  chums  by  or 
against  an  executor  or  administrator,  aa 
such,  with  claims  (connected  with  the 
estate)  by  or  against  him  personally 
(Order  xyii.,  5) ;  and  joint  claims  with 
separate  claims,  by  all,  or  some,  or  one  of 
several  co-pliiintiffs  against  the  same  defen- 
dant (Order  xyii.,  6),  excepting,  neverthe- 
less, the  two  following  cases,  viz. :  (1.)  The 
plaintiff  may  not  (unless  by  leave  of  the 
Court  or  a  judge)  join  with  an  action  for  the 
recovery  of  land  any  second  cause  of  action 
other  than  a  claim  or  claims  in  respect  of 
arroiirs  of  rent  or  mesne  profits,  or  damages 
for  breach  of  covenant  relating  to  the  same 
land  or  some  part  thereof  ((Mer  xvu.,  2) ; 
and  (2.)  The  plaintiff  may  not  (unless  by 
leave  as  aforesaid)  join  claims  by  him  as  a 
trustee  in  bankruptcy,  with  claims  by  him 
in  any  other  capacity  (Order  xyii.,  8). 

STATEMSET  OF  DEBTS.  Upon  a  liqui- 
dation under  the  Bankruptcy  Act,  1869, 
at  the  meeting  of  creditors  at  which  the 
special  resolution  to  liquidate  by  arrange- 
ment and  not  in  bankruptcy  is  passed,  the 
debtor  produces  to  the  meetioi;  a  statement 
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showing  the  whole  of  hia  anets  and  debts, 
uid  such  statement  of  debU  (and  of  asBets) 
together  with  the  special  resolution  are 
thereafter  registered  with  the  Registrar 
in  Bankmptcj.  Similarlj,  upon  a  compo- 
sition under  the  same  Act«  at  the  tiro 
meetings  of  creditors  at  which  the  extra- 
ordinary reet^ntion  to  accept  a  composition 
in  satisfaction  of  tbeir  debts  U  passed,  the 
debtor  prodaces  a  like  statement  of  debts 
(and  of  assetsX  and  such  statement  togethtr 
with  the  extrsordinarr  reeolutioaare  there- 
after registered  with  the  Registrar  in  B.uik- 
ntptcj.  In  each  case,  the  regristration 
brmgs  the  matter  under  the  control  of  the 
Court,  which  may  thereafter  interfere  in  a 
snmmary  way  on  motion. 

SIATKmST  OV  SJUrUUJE.  Where 
the  defendant  neither  demurs  nor  defends 
by  stating  one  simple  fact  («^.,  a  release), 
he  may  defend  by  statine  a  sucoearion  of 
circumstances  with  or  without  (at  the  same 
time)  Aiinjm%  or  expressing  that  he  does 
not  admit  the  whole  [or  certain  specified 
parts]  of  the  statement  of  claim,  in  which 
case  he  is  mid  properly  to  defend;  and 
tlus  statement  of  his  in  defence  is  properly 
called  his  statement  of  defence ;  and  this 
statement  of  defence  may  be  either  with  or 
without  any  counter-claim. 


VTATS8,    YABIXTIE8 

SOYKBBIOH  StaTSB. 


OY:   Sea   title 


nATITO  PAST  OY  A  BILL.  Was  that 
part  of  a  bill  in  Ohanoeij  in  which  the 
plaintiff  stated  simply  the  facts  of  his  case ; 
and  it  was  distingniihed  from  the  charging 
part  of  the  bill  and  from  the  prayer. 

See  titles  Bill  im  Chanokbt  ;  Cbabo- 
»o  Pabt  of  a  Bill. 

STATUS.  According  to  Heineocins, 
iUUue  ed  gualUa$  eujue  ratione  hnmines 
divenojure  utuntur,  i.e,^  status  is  a  quality 
or  aspect  by  reason  of  which  individuaJs 
enjoy  a  diyersity  of  rights ;  and  this  opinion 
is  that  of  lawyers  generally,  almost  all 
rights  and  liabilities  incident  to  men  as  to 
flaperty  being  so  incident  by  relation  only, 
tt  with  reference  to,  some  particular  qua- 
lity or  character  of  the  person  or  property. 
According  to  Hr.  Austin,  who  ridicules  the 
**  oocult "  Quality  of  Heineocius,  status  Is  a 
mere  bundle  or  collection  of  rights  and 
duties. 

Bee  title  Caput  ahd  Status, 

VTATUTB  07  ALLMIAVOB  DB  7A0T0. 
An  Act  of  11  Hen.  7,  c.  1,  requiring  sub- 
jects to  give  tlieir  alle^ance  to  the  actual 
king  for  the  time  bemg,  and  protecting 
them  in  so  domg. 

See  title  ALLsaiANOE. 


RATDTBOFlKAnf :  Asiille  VkAViM^ 

Btatutb  ov. 


the  nature  of  a  bond  which  was  intro- 
duced in  the  reign  of  Edward  L,  for  tfie 
(  purpose  of  aUowing  lands  to  be  ohaiged, 
<  contiary  to  all  feudal  principles,  with 
■  the  payment  of  debts  contracted  in  trade 
between  merchants.  It  is  somewhat  in 
the  nature  of  what  is  tenned  a  vivwm 
vadiuvnj  or  liring  nledge,  by  which  a  man 
I  borrows  a  sum  of  moner  of  another,  and 
•  giants  him  sn  estate  to  hold  till  the  rents 
and  profits  shall  repay  tiie  sum  90  bor- 
rowed. A  statute-merchant  may,  there- 
fore, be  said  to  be  a  securiW  for  a  d^ 
aeknowledged  to  be  due,  and  by  whi^  not 
only  his  goods  may  be  seised  in  satislaction 
!  of  the  debt,  but  use  his  lands  may  be  ds- 
\  liveied  to  the  creditor  till  oat  of  the  roots 
and  profits  of  them  the  debt  is  satisfied ; 
I  and  during  such  time  as  the  creditor  so 
'  holds  the  lands  he  is  called  a  tenant  by 
statute-merchant,  and  such  erediUn's  estate 
or  uiteresi  in  the  lands  during  that  period 
is  termed  an  estate  by  statute-mendiaQt. 
See  title  Statutb-Stapul 

8TATUTB  OT  PBXKUHIBB:  See  title 


STATUTB  07  FB0YII0B8:  See  tiUe 
Pbotisiohb. 

8TATUTB-8TAPLB.  A  security  for  a 
debt  acknowledged  to  be  due  hJtom  the 
mayor  of  the  staple,  that  is,  the  giand 
mart  for  the  principal  commodities  or 
manufactares  01  the  kingdom,  formerly 
held  by  Act  of  Parliament  in  certain 
trading  towns.  It  is  called  a  "statute- 
staple,  becanse  entered  into  before  tiie 
mayor  of  such  staple.  It  is  in  the  nature 
of  a  bond  given  l^  the^  debtor  to  the  cre- 
ditor, and  is  very  similw  to  a  statute-mer- 
chant, and  was  originally  permitted  only 
among  traders  for  the  benefit  of  oommeroe. 
By  iC  not  only  the  goods  of  the  debtor 
may  be  seised  in  satisfaction  of  his  debt, 
but  also  his  lands  may  be  delivered  to  the 
creditor  till  out  of  the  profits  and  rents  of 
them  the  debts  are  satisfied;  and  daring 
such  time  as  the  creditor  so  holds  the  laa£ 
he  is  called  a  *'  tenant  by  statute-staple,** 
and  his  estate  or  interest  in  the  lands  during 
that  period  is  called  **  an  estate  by  statute- 
staple." 

See  title  SrATUTi-MmtCHAirr. 

8TATUTB8.  The  statutes  are  Uie 
written  laws  of  the  kingdom^  made  by 
the  king's  majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and 
temporal  and  Commons  in  Parliament 
assembled.  They  are  either  general  or 
special,  public   or   private.     General   or 
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pMie  AcU  we  muTenal  rales  that  regard 
the  whole  oommanitr;  and  of  these  the 
Courts  of  Law  are  ooand  to  take  notice 
judioially  and  ex  officio^  without  the  statutes 
Doing  specially  pleaded  or  formally  set 
forth  by  the  parf^  who  daims  the  advan- 
tage of  them.  Speeidl  or  private  AeU  are 
those  which  only  operate  upon  particular 
persons  and  private  ooncerns :  siioh  as  the 
Bomans  entiUed  jnrivtlegia  (in  the  favour- 
able sense  of  that  word),  in  contradistinc- 
tion to  the  9enatu8  oomuUot  which  regarded 
the  whole  community ;  and  of  these  (which 
are  not  promulgated  with  the  same  noto- 
riety as  the  former)  the  judges  are  not 
bound  to  take  notice,  unless  they  be  form- 
ally shewn  and  pleaded. 

ITATUTBS  OF   DISTBIBUTIO V8 :   See 

title  Next  or  Kur. 

9TATUTZB,     IHTSBPBXIATIOV     OY. 

Various  rales  have  been  made  regarding 
the  construction  or  interpretation  of  sta- 
tutes ;  the  short  substance  of  which  is  as 
follows : — 

I.  Where  the  words  of  the  statute  are 
unambiguous,  tiien  by  the  words  alone  it  is 
proper  to  abide,  unless,  perhaps,  in  the  case 
only  of  manifest  absurdity  {Dr.  Bonkam'B 
Ca«e,  8  Rep.  118  a): 

II.  Where  the  words  of  the  statute  are 
ambiguous,  then  the  following  subsidiary 
rules  are  to  be  applied : — 

(1.)  Inauire  the  Ck>mmon  Law  before 

uie  making  of  the  statute ; 
(2.)  The  mischief  against  which  it  did 

not  provide ; 
(3.)  The    remedy     which    Parliament 

thought  to  apply ;  and 
(4.)  The  trae  reason  («'.«.,  true  essence,  or 
nst)  of   the   remedy  (Heydon^B 
Case,  3  Rep.  7). 
It  used  also  to  be  a  general  rale,  that 
penal  statutes  were  to  be  construed  restric- 
tively,  and  beneficial  statutes  liberally; 
but  as  to  the  propriety  of  such  a  rule,  there 
may   well    be    oonsideriible   doubt    (800 
Austin's  Lectures  on  Jurisprudence). 

8TATUTB8  OT  JX0TAIL8:  See  titles 
Amsztdmbnt;  Jiotailb. 

STATUTES  AT  LABOX.  Are  an  authen- 
tic collection  of  the  various  statutes  which 
have  been  passed  by  the  British  Parlia- 
ment from  very  earlv  times  up  to  the  pre- 
sent day.  The  oldest  one  of  those  now 
extant,  and  printed  in  our  statute  book,  is 
Magna  Gharta,  as  confirmed  in  Parliament 
9  Hen.  3,  though  doubtless  there  were 
many  Acts  before  that  time,  the  records  of 
which  are  now  lost,  and  whose'  provisions 
are  perhaps  in  the  present  day  currently 
received  for  the  maxims  of  the  old  Com- 


STATUm  AT  LAS/n—eonUnved, 
mon  Law,  or  customs  of  the  realm.  The 
statutes  from  Magna  Oharta  down  to  the 
end  of  the  reigh  of  Edward  II.  (including 
also  some  supposed  to  have  been  passed  in 
one  or  other  of  the  three  reigns  of  Henry 
III.,  Edward  L,  or  Edward  II.,  and  termed 
tfioertt  iemp&ri9\  compose  what  have  been 
called  the  velera  tiatuta;  on  the  other 
hand,  those  from  the  beginning  of  the 
reign  of  Edward  III.  are  oontradistin- 
guished  by  the  appellation  of  tiie  nova 
Blaivia  (Dwarris  on  Stat  626). 

STATUTXS,  PBnrOIFAI  XASLT.     An 

enumeration  of  the  important  early  statutes 
of  a  more  general  character,  which  have 
produced  a  great  effect  in  the  history  of 
English  Law,  both  public  and  private,  is 
here  given, — 

I.  OtHEB  than  EoCLBSIASnCAL :~ 

1087 :  The  .  52nd  Law  of  WiUiam  I., 
making  feudalism  general. 

1164:  ConBtituHonB  of  Clarendon,  regu- 
latine  the  civil  and  ecclesiastical 
jurisdictions  and  the  matters  which 
were  tiie  proper  subjects  of  such 
jurisdictions. 

20  Hen.  8  (Statute  of  Mertan). 

52  Hen.  3  (Statide  of  MarJbridge), 

3  Edw.  1  (Statute  of  WeBtmineter  the 

FirBt), 

6  Edw.  1  iStaUOe  of  GloueeBter). 

7  Edw.  1  (StatuU  de  Bdigiom  ViriB), 
11  Edw.  1  ^Statute  of  Acton-BumeO), 
13  Edw.  1  {StaifUe  of  WeBtmineter  the 

Second), 
13  Edw.  1  (StatuU  of  MerchanU), 
13   Edw.    I    {Statute   of   CireumepeeU 

agatiB)* 
18  Edw.   1  {Statute  of  WeetminBier  the 

Third), 
25  Edw.  1  {StatuU  of  Confirmatio  Char- 

'  tarum), 
25  Edw.  1  {Statute  de  TaUagio  non  Con- 

cedendo), 
28  Edw.   1  {Statute  of  Artteuli  Buper 

ChartoB). 
9  Edw.  2  {Statute  of  AHieuK  Cleri), 
17  Edw.  2  {StatuU  de  Prasrogaiivd  HegU. 
25  Edw.  3,  St.  4  {StatuU  of  ProviBors). 
25  Edw.  3,  St.  5,  c.  4  {StatuU  of  TreaBonB). 

15  Rich.  2,  c.  5  {Statute  of  MoHmain). 

16  Rich.  2.  c.  5  {Statute  of  Prssmunire), 
2  Hen.  4,  c.  15  {StatuU  de  Htsretieo 

Comburendo), 

4  Hen.  7,  c.  24  {Statute  of  Finee), 

11  Hen.  7,  c.  1  (^talute  ooneerning  AUe- 
giartce  to  a  Sovereign  de  facto). 

II.  EoOLBSIASTtOAL  : — 

10  Hen.  2  {ConBtitutionB  of  Clarendon). 
7  Edw.  1  {Statutum  de  RdigioBiB  VirU). 
9  Edw.  2,  St  1  {AHiculi  Clen). 

%  Edw.  I;  t  \  }<^^'«^«  ^/  ProviBOfB). 
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tinued. 

15  Rich.  2,  0.  5  Catai^de  of  Prmiimdrtty 

24  &  25  Hea.  8  {AppeaU  to  Rome  iakm 

25  ft  26  Hen.  8  {The  King  declared 
Supreme  Head  of  the  Ckmreh  of 
England,  and  the  Anshbifihop  of 
Canterbury  empowered  to  grant 
Uoenct«  and  dispenaationB  in  lieu 
of  the  Pope). 

1  Elii.  e.  I  (Act  of  Supremacy), 

2  Eliz.  c.  2  {Ad  of  Uniformity). 

16  Car.  1  (AbolUion  of  Ckmri  of  High 

Commission). 
6  Car.  2  (E$taJbli$hmeni  of  Preebyterp- 
aniem  in  England). 

12  Car.  2  (Restoration  of  Episoopali- 

aniim  in  England), 

15  Car.  2  {Corporation  Act). 

13  Car.  2  (Ad  of  Uniformity). 

16  Car.  2  (Ad  against  Conventtdes), 

17  Car.  2,  c.  2  (Five  Mile  Ad). 
25  Car.  2,  c.  2  (Ted  Act). 

I  W.  &  M.  c.  8  (ToUratum  Ad);  and 

II  ft  12  Will.  3,  0.  4  (Ad  of  SdtUment). 

STATtJTEB  BSVI8ED.  A  compilation 
and  re-isene  of  the  atatutes,  in  a  form  more 
or  lea  approaching  to  a  consolidation 
thereof,  has  been  recently  nuide  at  the 
ezpenee  and  under  the  authority  of  the 
Government;  and  such  consolidated  sta- 
tutes as  so  re-issued  are  called  the  Statutes 
Revised. 

BTATUTOBT  C0HYXTAVCS8:  See  me 

CONVBYANOM. 

BTATUTOBT  DXOLASATIOn :  See  title 
Declabations,  Btatutobt. 

8TATUT0XT  OBUOATIOV.  Is  an  obli- 
gation arising  under  statute,  and  may  be 
either  to  pay  money  or  to  perform  certain 
acts,  e.g.f  maintain  fences,  erect  accommo- 
dation works,  and  the  like.  The  obligation 
does  not  usually  attach  until  the  happening 
of  some  event  or  the  doing  of  some  act  by 
the  party  obliged. 

See  title  Obuoatiov. 

BTATUTOBT  BSFSBSK0S8.  Arbitra- 
trations  are  not  uncommonly  directed  by 
statute;  and  all  such  arbitrations,  if  the 
statute  so  express  or  necessarily  imply,  are 
ezclusive  of  the  ordinary  jurisdictions 
(L.  R.  2  H.  L.  So.  347).  Also,  the  general 
Acts,  Common  Law  Procedure  Act.  1854, 
and  Judicature  Acts,  1873-75,  enable  the 
Courts  to  compulaorily  refer  various  matters 
in  an  action. 

See  title  Refebxes. 

STAT  OF  PB0CBEBINO8.  An  appeal 
from  a  master's  decision  operates  no  stay 
of  proceedings  unless  and  so  far  as  the 
master   (or    a  judge)    otherwise  orders 


8TAT0T 


in   4^»lll    fc' 


(Order  uv.,  5).  An  appeal  from  a  district 
registrar's  decision  operatee  no  stay  of 
proceedings  unless  and  to  far  as  the  district 
registrar  (or  a  judge)  otherwi^  orders 
(Order  xxxv.  8).  An  appeal  to  the  0>urt  of 
Appeal  operates  no  stay  of  execution  or  of 
proceedings  under  the  decision  appealed 
from  (Order  lviii.,  16),  all  intermediate  acta 
and  proceedings  holding  good,  unless  other- 
wise ordered  by  the  (Ssurt  of  Appeal,  or 
by  the  Court  appealed  from,  or  any  judge 
thereof  (Order  LVIII.,  16):  the  application  to 
stay  is  to  be  first  inade  in  the  Court 
appealed  from  (Order  lviii.,  17).  But  au 
order  to  shew  cause  (upon  a  motion  ex 
parte  for  a  new  trial)  operates  a  stay  of 
proceedings  in  the  action, —unless  (and 
excepting  so  far  as)  tlie  Court  upon  grant- 
ing the  rule  shall  otherwise  order  (Order 
xxxix.,  5). 

8TEALIB0 :  See  title  Laboxnt. 

STBALDre  AB  EBIBB88:  See  title 
Abodgtiok. 

BTBUJOBATirS.  Was  an  offence  or 
group  of  offences,  of  too  subtle  a  character 
to  be  reached  by  the  ordinary  tribunals, 
and  which  was  therefore  assigned  to  the 
Court  of  Star-Chamber,  and  afterwards  to 
the  Court  of  Chancery,  and  now  to  the 
Chancery  Division  of  the  High  Court. 
See  title  SrARrCHAMBBB,  Coubt  of. 

8TET  PB0CB86I78.  Was  an  entry  on 
the  roll  in  the  nature  of  a  judgment,  of  a 
direction  that  all  further  prooeedings  should 
be  stayed  (t.0.,  that  the  process  might  atop 
or  stand),  and  it  was  one  of  the  ways  by 
which  a  suit  might  be  ended  by  the  act  of 
the  party,  as  distinguished  from  a  termina- 
tion of  it  by  judgment,  which  was  the  act 
of  the  Court. 

See  title  Jodomektb,  Yabieties  of. 

STEVEDOBB.  A  person  skilful  in  lend- 
ing and  unloading  cargo  on  board  shifts. 
He  is  not  an  ordinary  servant  of  the  sliip- 
owner,  but  is  rather  an  agent  of  the  latter ; 
he  has  entire  control  of  the  labourers  who 
assist  him. 

See  titles  Stowage  ;  Cabgo. 

8TEWABD.  This  word  signifies  a  man 
appointed  in  the  place  or  stead  of  anotW, 
and  generidly  denotes  a  principal  ofBccr 
within  his  junsdiction.  The  greatest,  how- 
ever, of  these  was  the  Lord  High  Steward 
of  England,  whose  functions  were  of  a  very 
important  nature,  he  having  had,  next 
under  the  king,  tlie  supervision  and  re- 
gulating of  the  administration  of  justice, 
and  of  most  other  affairs  of  the  realm,  both 
of  a  civil  and  of  a  military  nature ;  and 
there  are  still  many  officers  called  b-tewards 
that  are  connected  with  the  king's  house- 
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hold,  aud  with  his  adminutration  of  jiutioe 
throu^hoiit  the  realm ;  and  in  manors, 
there  ia  an  important  officer  called  *'  steward 
of  the  manor/'  who  haj  the  general  man- 
agement of  all  forensic  matters  connected 
with  the  manor  of  which  he  is  the  steward 
(Cowel). 

8TEWABTBT.  In  the  Scotch  Law 
was  Bjmonymons  with  the  English  word 
•*  oountv."  Thus,  "  any  shire  or  stewartry 
in  Scotland,"  is  used  in  the  12th  section  of 
5  &  6  Vict  c.  35  (the  Income  and  Property 
Tax  Act);  and  by  1  Vict  c.  39,  it  is  en- 
acted that  the  word  **  county*'  occurring 
in  any  future  or  existing  Act  shall  com- 
prehend and  apply  *'to  any  stewartry 
in  Scotland,  excepting  where  othcrwide 
specially  proYided,  or  where  there  id  any- 
thing in  the  subject  or  context  repuguaut 
to  such  moaning  or  application." 
See  title  County. 

BTIHT,  OOMKOK  WITHOUT.  Common 
without  stint  is  the  right  of  oommooing  or 
feeding  an  unlimited  number  of  cattle  on 
the  common,  and  that  throughout  the  year, 
without  limitation  of  time.  The  notion, 
however,  of  this  species  of  common,  so  far 
as  it  lA  ahsolute,  is  said  to  be  exploded,  as 
a  rig) it  of  conmion  absolutely  without  stint 
cannot  exist  in  law  (2  Chit  Bl.  34,  n  (32)) ; 
but  if  the  phrase  is  taken  to  mean  common 
without  stint  (not  absolutely  but  only)  for 
all  cattle  levunt  and  conchant  (m«  title 
Lbvakt  and  Cocohant),  there  seems' 
nothing  objectionable  in  it,  or  nothing  im- 
possible in  Law. 

8te  titles  Common,  Biqht  or ;  Ley  ant 

AND  COUOHANT. 

BTIFULATIO.  In  Roman  Law,  was  the 
verbal  coutruot  {verhit  obligatio) — and  was 
the  m<iBt  solemn  and  formal  of  all  tlie 
contracts  in  that  system  of  jurisprudence. 
It  was  entert^l  into  by  question  and  oorre- 
spoiidin;;  answer  thev^,  by  the  parties 
D(Dth  being  present  at  the  siime  time,  and 
usually  by  such  words  as  **  tpondes  f  span- 
deOy*  **  promittisf  promt'Uo,"  and  the  like. 

BTIFiriiATIO  AQXJILIAHA.  In  Roman 
Law,  was  a  particular  application  of  the 
ttipulaJtio,  and  was  used  to  collect  together 
into  one  verbal  contract  all  the  liabilities 
of  every  kind  and  quality  of  the  debtor, 
with  a  view  to  their  being  released  or  dis- 
charged by  an  aecepHlatio,  that  mode  of 
dischargo  b<.'ing  applicible  only  to  the 
verbal  contract. 

8TIBPB8.  Taking  pn^terty  by  repre^ 
sentation  is  called  **  succession  per  ttirpes*^ 
in  opposition  to  taking  in  one's  own  right, 
or  as  a  princip.d,  which  is  termed  succession 
per  capita.  It  it  called  succession  per 
itirpet,  because  it  is  according  to  the  roots ; 


VUXBA—wniinmed. 

that  is,  all  the  branches  inherit  tiie  same 
share  that  their  root,  whom  they  represent, 
would  have  don& 

See  titles  Capita,  Dibtbibittion  peb  ; 
Next  of  Kin. 

8T00X.  This  is  the  general  name  for 
the  public  funds,  but  is  applicable  generally 
to  the  like  funds  of  corporate  b^ies.  It 
is  a  chose  in  action,  and  cannot  be  sued 
for  as  money  (Nightingale  y,  Devieme^  2  W. 
Bi.  684).  It  carries  interest,  which  has 
been  defined  in  the  case  of  stocks  to  be  a 
right  to  receive  a  perpetual  annuity  sub- 
ject to  redemption  (  WHdman  v.  WUdmaUy 
9  Yes.  177).  The  Bank  of  England  is  the 
depositary  of  the  public  funds,  and  liable 
only  as  a  depositary  (Hiimherttone  v.  Chate^ 
2  Y.  &  C.  209).  The  interest  or  dividends 
have  by  a  recent  Act  (32  &  33  Vict  c.  104, 
the  Dividends  and  Stock  Act,  1869),  been 
made  payable  upon  warrants  sent  through 
the  post 

See  titles  Shares  ;  Shabe-Wa&bant. 

8T0CX-BR0KSB8:  See  titles  Bboksbs; 
JoBBBBs;  Faotobs. 

STOCK  EXCHAHOS.  This  is  a  society 
or  dub,  prescribing  rules  which  bind  its 
members,  and  its  customs  bind  all  persons, 
whether  members  or  not,  having  acalings 
upon  it  or  with  it  The  persons  transacting 
business  professionally  on  tlie  Exchange 
are  either  brokers  or  jobbers ;  the  former 
being  agents  merely  for  their  customers, 
the  latter  (especially  since  the  stat  23  Vict 
c.  28,  repealing  Sir  John  Barnard's  Act, 
7  Geo.  2,0.  8)  dealing  for  themselves  while 
at  the  Eame  time  making  purchases  and 
sales  for  their  onstomerB,  chiefly  bv  means 
of  what  aie  called  **  time-baigains^'  (Ccies 
Y.  BrifUfwe,  L.  B.  4  Ch.  Ap.  3 ;  Oriseell  v. 
Brietawe,  L.  B.  4  C.  P.  (Ex.  Ch.)  36 ;  and 
Maxted  v.  Paine,  L.  B.  4  Ex.  81).  So  fiur 
as  the  yules  of  the  Stock  Exchange  wonkl, 
if  unchecked,  opemte  beyond  the  club 
itself  and  the  members  thereof,  thev  are 
subject  to  the  general  law  of  the  land; 
e.g,.  to  the  Bankruptcy  Act,  1869  (Ex  parte 
i8a/«ry.  In  rs  Goo^  4  Ch.  Div.  555 ;  3  App. 
Ca.  213).  But  ^  time-bargains"  are  unlaw- 
ful (Thaeker  Y.  Hardy,  4  Q.  B.  Div.  685). 
See  titles  Bkokebs  ;  Jobbebs  ;  Sbabbb  ; 
Stocks,  Ac, 

STOCK  JOBBEB :  See  title  Jobbkbs. 

BTOOKDALS  y.  EAHBABD.  An  action 
of  ^libel  (1836)  by  a  medical  gentlemau 
against  Hansard  (Parliament  publisher), 
for  publishing  by  order  of  Parliament  re- 
ports of  Prison  Inspectors,  in  which  reports 
it  was  stated  that  the  plaintiff  had  published 
improper  and  indecent  physiologiod  plates. 
The  defendant  was  condemned  in  the 
Courts  of  Law,  but  Parliament  interfered 
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WOCBTPATiTt  T.  HAVBABD — continued. 
to  Diotect  their  own  publisher;  and  a 
deadlock  followed,  the  recurrence  of  which 
for  the  ftitnre  is  obviated  by  the  stat.  8  ft  4 
Viot  o.  9,  which  makes  it  a  snificient  de- 
fence to  say  that  the  report  is  published  by 
order  of  either  House  of  Parliament. 

8T0LZV  GOODS,  P0B8E88I0V  OF  :  See 

titie  PosBissiON  or  Stoijdi  Goods. 

8T0LXV  eOODS,  BlOXTrXB  07 :  See 

title  RaonviMO  Stolek  Goods. 

8T0F-0BDEB.  When  a  fund  is  in  the 
Court  of  Chancery,  a  person  inteRsted  or 
claiming  to  be  interested  in  it,  may  some- 
times obtain  a  stop-order  on  it,  such  stop- 
order  (like  notice  to  an  individual)  arrest- 
ing the  fimd  so  long  as  the  stopnorder 
remains  undisdharged.  The  application  is 
made  by  summons  usxially,  but  may  ^in  a 
proper  case)  be  made  by  petition ;  and  the 
order,  if  made,  may  or  may  not  be  in  aid  of 
a  diarging  order  :  the  application  must  be 
supported  by  idfidavits  snewing  the  title  of 
the  appUoant. 

See  title  Chaboino  Obdeb. 

nOFPAei  nr  TSAVSITV.  This  is 
the  right  of  the  unpaid  yendor  of  goods 
to  stop  them  in  certain  cases  before  they 
have  reached  the  actual  or  constructiye 
possession  of  the  vendee,  and  to  resume 
the  possession,  so  as  to  put  himself  in  the 
sameposition  as  if  he  had  not  parted  with 
it.  The  first  case  in  which  the  principle 
was  acted  on  was  Wiseman  y.  VandepuU  (2 
Yem.  208;  Tudor's  Merc  C.  681).  The 
right  arises  properly  only  in  cases  in  which 
the  yendee  or  consignee  has  bt-come  bank- 
rupt or  insolvent ;  but  a  general  inability 
to  pay,  evidenced  by  stoppage  of  payment 
is  sufficient  to  satisfy  the  rule  (Sm.  M.  li., 
8th  ed.,  p.  544).  Moreover,  the  right,  or 
an  analogous  one,  may  exist  by  special 
contract  (WHnUhunt  v.  Bowker,  2  Man. 
&  G.  792),  upon  the  happening  of  the 
eyent  specified  in  the  contract. 

The  right  determines  when  the  goods 
haye  reached  their  destination,  whether  or 
not  they  are  in  the  actual  posscs^ion  of 
the  yendee.  Usually,  the  carrier  of  the 
goods  is  a  mere  neutral  agent  between  the 
yendor  and  the  yendee;  and  in  ordinary 
cases,  therefore,  the  transit  is  regarded  as 
continuing  as  long  as  the  goods  are  in  the 
carrier's  possession  (Ex  parte  JRotevear 
Clay  Co.,  In  re  Cock,  11  Ch.  D.  560).  But 
if  me  carrier  enters  into  any  new  relation 
with  the  yendee^  becoming,  e.g.,  custodian 
as  well  as  earner,  that  determines  the 
transit,  although  the  goods  may  not  yet 
have  reached  their  destination  (Whitehead 
y.  Andertony  9  M.  &  W.  534 :  Ex  parte 
Cooper,  In  re  McLaren,  11  Ch.  D.  68).  8o, 
also,  the  ezei-cise  by  the  yendee  of  acts  of 
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ownership  over  the  goods,  will  in  general 
determioe  the  transit ;  for  example,  if  the 
yendee  takes  samples  of  the  goods  with 
the   intention   of   taking  a  constructive 
possession,  and  the  carrier  retaining  pot-ses- 
sion of  the  goods  has  expressly  or   im- 
pliedly assented  to  keep  the  goods  ss  agent 
for  the  yendee  (Whitehead  y.  Andmon^ 
supra).    And  if  the  goods  are  deliyered 
on  board  the  yendee's  own  ship,  that  de- 
termines the  transit  (Schottmana  v.  Lanea- 
Bhire  and  Torkehire  By.  Co.,  L.  R.  2  Ch. 
App.  882),  unless,  indeed,  the  vendors  in 
such  a  case  procure  (as  they  ought  to 
procure)  the  nutster's  bill  of  lading,  making 
them  deliverable  to  their  order  or  assigns, 
for  in  that  way  they  reserye  to  themselyes 
the  jui  ditwmendi  (Turner  v.  TViu^ees  of 
Liverpool  Docke,  6  Ex.  54.S)  and  may  re- 
take possession,  or  may  transfer  the  pro- 
perty oy  indorsement  and  delivery  of  the 
Dill  of  lading  (Shepherd  v.  Harrieon,  L.  R. 
4  Q.  B.  196,  493).    But  where  goods  sold 
in  London  free  on  hoard  (f.  o.  b.),  to  be 
paid  for  on  delivery  on  board  b^  bill  or 
cash  at  a  certain  discount,  were  shipped  on 
a  vessel  selected  by  the  yendee,  and  the 
vendor  elected  to  take  a  bill,  and  it  ap- 
peared that  by  the  custom  of  the  port  the 
expression  **  f.  o.  b."  indicated  that  the  yen- 
dee was  considered  as  the  shipper,  although 
the  yendor  was  to  pay^  the  expenses  of 
shipment,  it  was  held  that  the  transit  was 
determined  by  the  deliyery  on  board,  and 
the  receipt  of  the  bill  (Coweujee  y.  STiotnp- 
ion,  5  Moo.  P.  C.  C.  165). 

Where  goods  are  in  a  warehouse  and  not 
on  carriage,  it  is  a  general  rule  that  the 
right  of  stoppage  in  transitu  determines  so 
soon  as  a  delivery  order  is  given  by  tlie 
vendor  to  the  vendee,  and  the  warehouse- 
man assents  thereto ;  but  this  is  only  so 
where  no  act  remains  to  be  done,  such  as 
weighing,  measuring,  or  separating,  to 
ascertain  the  quantity,  yalne,  or  identity 
of  the  goods  (Banton  v.  Meyer,  6  East, 
614 ;  Tud.  M.  C.  600).  The  mere  giving 
of  a  delivery  order  used  not  to  operate 
as  a  constructiye  delivery  of  the  goods 
(M'Eu:an  y.  Smith,  2  H.  L.  C.  209)  ;  and 
the  transfer  of  a  delivery  order  had  no  such 
efiect  as  the  indorsement  and  delivery  of 
a  bill  of  lading  (Aktrman  y.  Humphrey, 
4  Bing.  516) ;  but  now  under  the  Factors 
Act,  1877  (40  &  41  Vict  c  89),  when  any 
document  of  title  to  goods  has  been  law- 
fully indorsed  or  otherwise  tiansferred  to 
any  person  as  a  yendee  or  owner  of  the 
goods,  and  such  person  trausfers  such  docu- 
ment by  indorsement,  or  (when  that  is 
sufficient  by  custom  or  according  to  the 
terms  of  the  delivery  order)  by  delivery  to 
a  person  who  takes  the  same  bond  fide  and 
for  valuable  consideration,  the  last  men- 
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tioned  transrer  has  the  snine  eflTeot  as  the 
like  transfer  of  a  bill  of  lading  towards 
defeating  tlie  right  of  stoppage  in  transUw. 
Moreover,  the  warehouseman's  assent  to 
hold  the  goods  for  the  Tendees  roajr,  in 
certain  cases,  estop  him  personally  from 
denying  their  right  to  the  possession  of 
the  goods,  while  it  leaves  the  right  of  the 
vendors  to  stop  in  trantiia  nnafiectod 
(^SUmard  ▼.  Dunkin,  2  Camp.  344). 

Where  there  would  be  a  right  to  stop  if 
tlie  iranHttu  had  began,  there  is,  h  fortiori^ 
a  right  to  refuse  to  allow  the  transit  even 
tu  begin  (JDixcnh  v.  Yate»^  5  B.  &  Ad.  313). 

The  right  of  stoppage  is  not  determined 
by  part  payment  or  part  delivery,  unless  in 
the  latter  case  the  vendee  takes  possession 
of  the  part  in  name  of  the  whole ;  although 
even  then  the  vendor  is  entitled  under  cer- 
tain circumstances  to  hold  the  remainder 
of  the  gotjds  until  the  price  for  the  whole 
id  paid  iWentwnrth  v.  Outhtoaite^  10  M.  k 
W.  436).  Neither  is  the  right  of  stoppage 
determined  by  a  resale  of  the  goo«is  by  the 
vendee,  in  the  absence  of  course  of  a  pre- 
vious delivery  thereof  to  him  {Craven  v. 
Byder,  6  Taunt.  433). 

The  right  to  stop  in  transitu  is  personal 
to  the  vendor  or  consignor;  it  aoes  not 
belong  to  a  surety  for  the  price  of  the 
goods  iSiffken  v.  Wray,  6  East,  371).  The 
vendor  or  consignor  mny,  however,  at  any 
time  before  the  transit  is  ended,  ratify  and 
thereby  make  good  the  set  of  a  stranger 
who  stops  the  goods  {Bird  v.  Broum,  4  £x. 
786). 

The  following  is  a  summary  of  the  rules 
regarding  stoppage  in  tranntu  ;— 

(1.)  The  right  of  stoppage  in  transitu  is 
not  a  rescission  of  the  contract,  but  at  the 
most  a  re-vesting  of  the  possession  in  the 
yendoT  {Wenlworth  v.  Outhwaite,  10  M.  & 
W.  451 ;  Ex  parte  Stapleton,  In  re  Nathan, 
10  Gh.  Div.  586). 

(2.)  The  right  is  personal  to  the  con- 
signor, and  does  not  extend,  e.g.,  to  a 
surety  for  the  price  of  the  goods  {Siffken 
V.  TFrav,  6East,371); 

(3.)  The  right  only  endures  daring  the 
transit,  and  the  transit  is  taken  to  have 
ended  so  soon  as  the  goods  oome  into  the 
actual  or  constructive  possession  of  the 
vendee  {Edwards  v.  Brewer^  2  M.  &  W. 
375): 

(4.)  The  termination  of  the  transit  as  to 
psrt  is  not  the  termination  of  it  as  to  the 
rest  {Tanner  v.  Seovell,  .14  M.  &  W.  28) : 
unless  the  contract  was  entire  {Hammond 
V.  Anderson,  1  N.  R.  69); 

(5.)  The  termination  of  the  transit  may 
be  aoselerated  by  the  vendee  (  Whitehead 
V.  Anderson,  9  M.  &  W.  518);  but  may 
not  be  prolonged  by  the  carrier  {Bird  v. 
Brown,  4  Ex.  786)  ; 
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(6.)  The  right  to  stop  in  tranaiiiu  is  de- 
feated by  the  consignee's  negotiating  the 
bill  of  lading  or  doonment  of  title  to  a 
bond  fide  transferee  for  value  {LiekiMrnne 
V.  iTafon,  1  8m.  L.  0.  699);  sseus,  if  to  a 
maid  fide  transferee  {Cumming  v.  Brown^ 
9  East,  514) ;  but 

(7.)  The  indorsee,  even  since  18  ft  19 
Yiot  0.  Ill,  takes  subject  to  the  equities 
attaching  upon  his  indorser  {Oumey  v. 
Behrend,  2  E.  ft  B.  622). 

8T0WAGB.  Lading  cargo.  It  is  the 
master's  duty  to  safely  place  the  cargo^  so 
as  not  to  be  damaged  either  in  the  act  of 
lading  or  afterwards  from  leakage  or  the 
motion  of  the  vessel.  Stowage  on  deck  is 
improper,  if  that  endangers  either  the 
vei«sel  or  the  cargo  itself;  but  it  may  be 
justified  by  the  usage  of  trade.  Stowage 
on  deck  gives  no  claim  (unless  by  custom) 
to  geneml  average.  Usually,  cargo  is 
stowed  by  means  of  *'  stevedores  *'  {tee  title 
Stbvbdobi);  but  the  master  is  required 
to  be  himself  a  competent  stevedore. 
Where  a  stevedore  is  employed,  and 
damage  results  to  the  cargo  in  the  process 
of  stowage,,  the  shipowner  or  master  is 
generally  liable,  but  sometimes  the  shipper ; 
and  the  question  seems  to  depend  on  who 
is  the  principal  employing  the  stevedore 
as  his  agent  (See  Sandemann  v.  Seurr,  L.  B. 
2  Q.  B.  86 ;  Kay's  Shipmasters,  273-275). 

8TBAHOEB8.  These  are  third  persons 
generally.  Thus,  the  persons  bound  by  a 
fine  are  parties,  privies,  and  strangers, — 
the  parties  being  either  the  cognizors  and 
oognizees,  the  privies  being  such  as  are  in 
any  way  related  to  those  who  levy  the 
fine,  and  as  claim  under  them  by  any  right 
of  blood,  or  other  right  of  representation, 
and  the  strangers  being  all  other  pefsons 
in  the  world,  except  onlv  the  parties  and 
privies.  Again,  those  who  are  in  no  way 
pcuHes  to  a  covenant,  nor  bound  by  it, 
are  also  said  to  be  strafigers  to  the 
covenant 

See  titles  Pabths  ob  Pbivisb. 

STBSAlCnrO  fox  TDI.  The  process 
of  working  tin  in  Oomwull  and  Devon. 
The  right  to  stream  must  not  be  exercised 
so  as  to  interfere  with  the  rights  of  other 
private  individuals,  e^.,  either  by  with- 
drawing or  by  polluting  or  choking  up  the 
waterKX>urseB  or  waters  of  others ;  and  the 
statutes  23  Hen.  8,  c  8,  and  27  Hen.  8, 
c.  23,  impose  a  penalty  of  £20  for  the' 
offence. 

8TSSAJC8 :  See  title  Rivebs. 

SnUEXTS:  See  titles  Hbalth,  Pubuo; 
SANiTAnv  Laws  ;  Vaoabonds. 
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BTBIKniO  A  JVST.      Is  the   act   of 

selecting  or  nominating  a  jury  of  twelve 
men  oat  of  the  whole  nnmber  returned  as 
jurors  on  the  panel.  This,  in  common 
jury  cases,  is  usually  done  by  the  associate 
of  ue  Court  at  the  trial  putting  the  names 
in  a  box,  and  then  drawing  out  twelve 
promiscuously.  With  regard  to  a  special 
jury,  the  proper  o£Bcer  of  the  Court 
appoints  a  time  and  place  for  "striking 
the  special  jury/'  and  the  under-sheriff,  or 
his  agent,  and  the  parties  attend,  and  the 
numbers  from  the  jurors'  list  are  then  put 
into  a  box,  and  the  forty-eight  names  cor- 
responding with  the  forty-eight  numbers 
are  drawn  by  each  party  alternately,  and 
this  number  is  afterwards  reduced,  and 
constitutes  the  special  jury  (Lush's  Pr. 
471.  477 ;  stat.  6  Geo.  4,  c.  50,  ss.  30,  82, 
84,  37;  Juries  Act,  1870  (33  &  34  Vict, 
c.  77). 

See  titles  Jcbt  ;  Panel. 

STBIKIHO  OUT  PLXADIH08.  Either 
party  to  an  action  may,  upon  motion,  obtain 
an  adverse  order  against  the  other  party  to 
strike  out  or  amend  anvthing  in  the  ad- 
verse pleading  that  ought  to  oe  amended 
or  struck  out,  either  as  being  scandalous, 
embarrassing,  dilatory,  or  otherwise  preju- 
dicing the  fair  and  speedy  trial  of  the 
action  (Order  xxvii.).*  e.^.,  vague  allegations 
of  title  put  forward  by  a  plaintiff,  who 
has  never  been  in  possession  of  the  land 
claimed  {FhiUipe  v.  PhiUips,  4  Q.  B.  Div. 
127). 

STBODE'B  CASS:  See  title  Freedom  of 
Speech. 

BTBOHO  EAHD.  The  words  '*  with 
strong  hand  "  imply  a  degree  of  criminal 
force,  whereas  the  words  **  with  force  and 
arms*'  (vi  et  armis)  are  mere  formal  words 
in  the  action  of  trespass,  and  the  plaintiff 
is  not  bound  to  prove  any  force.  The 
statutes  relating  to  forcible  entries  use 
these  words,  "  with  a  strong  hand,"  as  de- 
scribing that  degree  of  force  which  makes 
an  entry  or  detainer  of  lands  criminal 
(Bex  V.  WiUon,  8  T.  R.  362,  363 ;  t>er 
Lawrence,  J.,  Liwe  v.  King,  1  Baund.  81 ; 
Harvey  v.  Brydgei,  14  M.  &  W.  440,  per 
Parke,  B.). 

See  title  Fobcible  Entbt. 

BTUFF   OOWV.     Is    the    professional 
robe  worn  by  btirristers  of  the  outer  bar, 
viz.,  those  who  have  not  been  admitted  to 
the  rank  of  Queen's  counsel. 
See  title  Silk  Gown. 

SUB-AOBHT.  The  relation  of  a  sub- 
agent  towards  the  agent,  is  that  of  an 
ordinary  agent  to  his  principal,  excepting 
that  the  agent  regarded  as  a  principal  has 
of  necessity  powers  limited  by  his  agency, 
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and  cannot  confer  upon  the  sab-agent  other 
or  larger  powen. 

8VB-00HTSACT0B.  Usually  the  oon- 
tractor  is  liable  in  exemption  of  the  prin- 
cipal for  whom  he  contracts,  in  respect  of 
all  injuries  occasioned  to  third  persona  by 
the  contractor  or  his  savants  in  the  execu- 
tion of  the  contract  (Burgem  v.  Gray, 
1  C.  B.  578) ;  but  there  is  no  such  exemp- 
tion if  the  contract  or  anything  to  be  done 
under  it  is  beyond  thepower  of  the  superior 
to  authoriie  (EUieY.AefiM  (Tot (^2  El. 
A  Bl.  767),  or  is  suoh  that  the  injoriooa 
consequences  flow  naturally  from  the  act 
{Bower  v.  PetUey  L.  B.  1  Q.  B.  Div.  321), 
or  if  the  superior  (t.«.,  principal)  is  diieotly 
involved  or  personally  at  fault  (^Tarry  v. 
iisMon,  L.  B.  1  Q.  B.  Div.  314).  The  like 
rules  applv  as  between  a  prindpal  con- 
tractor and  his  sub-contractor;  and  the 
latter  has  no  privity  of  contract  with  the 
primary  individual  who  engages  the  prin- 
cipal contractor  (Venablei  v. SmUh,  2  Q.  R 
Div.  279;  Pearson  v.  Cox,  2  C.  P.  D. 
869;  Bridgee  v.  North  London  BaUtcoji, 
L.  R.7H.L.  213). 

8UB1JIFBUDATI0B.  The  system  which 
the  feudal  tenants  introduced  <^  granting 
smaller  estates  out  of  those  which  they 
held  of  their  lord,  to  be  held  of  themselves 
as  inferior  lords;  and  as  the  qrstem  was 

Srooeeding  downwards  ad  i^fini^un^  and 
eprived  the  lords  of  their  feudal  profits  of 
wardships,  marriages,  and  escheats,  which 
fell  into  the  hands  of  these  meeaae,  or 
middle,  lords,  who  were  the  immediate 
superion  of  those  who  occupied  the  land, 
a  provision  was  made  in  the  thirty-seoand 
chapter  of  Magna  Gharta,  9  Hen.  3.  pro- 
hibiting any  man  either  to  give  or  adl  his 
laud  without  reserving  sufficient  to  answer 
the  demand  of  liis  lord,  and  ultimately,  liy 
the  stat.  Quia  Emptoree,  18  Edw.  1  (Statute 
of  Westminster  tlie  Third),  c.  1,  subinfeu- 
dation was  entirely  suppressed,  and  instead 
of  it  alienation  in  the  modem  sense  was 
iutroduced,  so  that  thenceforth  the  alienee 
held  of  the  same  chief  lord  and  by  the  asjue 
services  that  his  alienor  before  him  held. 
See  title  Alienation. 

BTJBJAOBNT  8VPP0BT :  See  tiUe  8cf- 
PORT,  Right  or. 

BTTBiaSSIOV :  See  next  title. 

SUBiaSSIOH  TO  ABBUBATIOV.    The 

submitting  mattere  in  difference  between 
parties  to  the  award  or  deoibion  of  an  arbi- 
trator, and  also  the  bond  by  whidi  the 
parties  bind  themselves  to  abide  by  Uie 
award  of  the  arbitrator,  are  commonly 
called  the  submission  or  submissioo  bond. 
A  submission  to  arbitration  may  f  when  in 
writing)  be  and  commonly  is  inaae  a  rule 
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of  one  of  the  saperior  Courts ;  and  thereby 
the  award  may  (if  necessary)  be  enforcsed 
in  a  summary  manner,  or  such  other  appli- 
cation as  the  circumstances  require  may  be 
made  to  the  Court  regarding  it 

BVB-XOBTOAOBB.  When  a  mortgagee 
borrows  money  upcm  the  security  (or  any 
part  of  the  security)  held  by  himself  to 
secure  the  loan  made  by  himself,  he  effects 
whttt  is  called  a  sub-mortgage.  For  ex- 
ample, an  equitable  mortgagee  by  deposit 
may  deposit  with  any  third  person  by  way 
of  securing  an  advance  made  by  the  latter 
to  himself  all  or  any  of  the  title  deeds 
deposited  with  him  by  the  original  mort- 
gagor. 

SUBOBVATIOir   (a   PSBJUBT.     The 

offence  of  procuring  another  to  take  such 
a  false  oath  as  womd  constitute  perjury  in 
the  principul.  To  render  the  offence  of 
subornation  of  peijuiy  complete,  either  at 
Common  Law  or  on  the  statute,  the  false 
oath  must  be  actually  taken,  and  no  abor- 
tive attempt  to  solicit  the  party  to  take  it 
will  bring  the  offender  within  its  penalties 
(8  Mod.  122).  The  punishment  is  the  same 
as  for  perjury,  viz.,  fine  or  penal  servitude 
for  not  more  than  seven  nor  less  than  five 
years  (8  Geo.  4.  c.  114 ;  20  &  21  Vict  o.  3; 
27  &  28  Vict.  c.  47). 
See  title  Pabjurt. 

SITB-PLEDOSS :  See  title  Pledge. 

8T7BP(EHA  AD  TSSTIFICAHBirX :  See 

title  BuBPasNA,  Writ  or. 

BUBFCEKA  DUCES  TSC171I:  See  title 
SuBPosvA,  Writ  of. 

SUBPCEirA,  WEIT  OF.  A  writ  by 
wliich  persons  are  commanded  to  appear  at 
a  certain  plsoe,  at  a  certain  time,  under  a 
penalty  of  £100.  This  writ  is  used  both  in 
the  Courts  of  Chancery  and  in  the  Courts 
of  Common  Law,  and  is  applied  to  various 
purposes.  The  subpoena  most  frequently 
in  use  in  Chancery  proceedings  was  that 
by  which  parties  were  commanded  to 
appear  in  Court,  and  answer  the  plaintiff's 
bill,  and  which  was  thence  called  a  sub- 
pana  to  appear  and  aruwer.    This  sub- 

Soena  was,  however,  abolished  by  the  Juris- 
iction  Act,  1852.  There  are,  however, 
other  subpoenas  still  in  use,  those  of  most 
frequent  occurrence  being  two,  viz.  (1.) 
Tho^e  used  for  the  purpose  of  compelling 
witnesses  to  attend  in  Court  to  give  their 
testimony  on  a  trial,  and  which  are  thence 
called  tubpcBnoB  ad  tesiifieandum ;  (2.) 
Those  used  for  the  purpose  not  only  of 
compelling  vritnesses  to  attend  in  Court, 
but  also  requiring  them  to  bring  with 
them  books  or  documeuts  which  may  be  in 
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their  possession,  and  which  may  tend  to 
elucidate  the  subject-matter  of  the  trial, 
and  which  are   thence   called   tubpoenae 
duces  tecum. 

SUBEOOATIOH.  In  French  Law  de- 
notes the  putting  a  third  person  who  has 
paid  a  debt  in  the  place  of  the  creditor  to 
whom  he  has  paid  it,  so  as  that  he  may 
exercise  against  the  debtor  all  the  rights 
which  the  creditor  if  unpaid  might  have 
done.  It  is  of  two  kinds, — either  (1.)  Con- 
ventional, or  (2.)  Legal,  the  former  being 
where  the  subrogation  is  ezprees  by  the 
acts  of  the  crediior  and  the  third  person, 
the  latter  being  (as  in  the  case  of  sureties) 
where  the  subrogation  is  implied  by  the 
law. 

See  title  Subbttsbip. 

8UB8CBIBIHO    WITirBSS.      He   who 

witnesses  or  attests  the  signature  of  a 
party  to  an  instrument,  and  in  testimony 
thereof  subscribes  his  own  name  to  the 
document. 

suBSEdusm  JCATRixoinnii  tollit 

FBOCATUX  FlUBCEDBVB.  Means  lite- 
rally that  a  legal  marriage  contracted  sub- 
sequently to  sexual  intercourse  between 
the  parties  thereto  removes  the  previous 
legal  blemish  in  the  status  of  the  offspring 
conceived  of  such  intercourse,  and  bom 
prior  to  the  marriage.  This  maxim  held 
good  in  Boman  Law,  holds  good  in  Scotch 
Law,  but  is  bad  in  English  Law. 
See  title  Legitimation. 

SUBBEaUSHT  COHDITIOnS :  See  title 
Conditions,  Pbboedbnt  and  Subsequent. 

81JB8IDT.  An  extraordinary  grant  in 
the  nature  of  a  tax,  aid,  or  tribute  granted 
by  Parliament  to  the  King  to  meet  the 
exigencit'S  of  the  state. 

See  title  Taxation,  HierroBT  of. 

BITB-SOIL:  See  titles  Easements,  sub- 
title SupFOBT ;  Mines  and  Minerals. 

SUBSTITUTSD  BSBTIOE.  Where  per- 
sonal service  of  the  writ  of  snmmons  for 
commencing  an  action  in  the  High  Court 
can  be  efltected,  but  for  some  reason  or 
other  cannot  be  promptly  effected  (W.  N. 
1875,  p.  202),  the  plaintiff  must  obtain 
from  tne  Court  or  a  judge  (t.e.,  by  motion 
in  Court  or  by  summons  at  chambers)  an 
order  for  substituted  or  other  service^  or 
for  the  substitution  of  notice  for  service 
(Order  ix.,  2).  Such  order  is  to  be  ob- 
tained upon  an  affidavit,  or  affidavits, 
shewing  sufficient  grounds  for  it  (Order  x.), 
and  in  particular  that  the  defendant  is  in 
present  communication  with  the  proposed 
substitute,  or  (as  the  case  may  oe)  that 
the  notice  proposed  to  be  g^ven  will  come 
under  his  observation. 
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WJMmTUTlO  HASDIB.  In  Boman 
Law,  it  was  oompetent  for  a  testator  after 
ioBtitating  a  Hmrei  (called  the  Hmre$ 
InttittUu^  to  sabetitate  another  (called 
the  Hteres  SubtiitutuB)  in  hia  place  in  a 
certain  event;  if  the  event  npon  which 
the  snbstitntion  was  to  take  effect  was 
the  refusal  of  the  instituted  heir  to  aceept 
the  inheritance  at  all,  then  the  substita- 
tiou  was  called  wdaarU  (or  common);  bnt 
if  the  event  was  the  death  of  the  infant 
(puptSiM)  sfter  acceptance  and  before  at^ 
taining  his  majority  (of  fourteen  vean  if 
a  male,  and  of  twelve  years  if  a  female), 
then  the  substitution  was  called  pupUlariB 
(or  for  minors). 

BDBSTITUTIOJAL  OX  OSIOIVAL.    In 

the  construction  of  wills,  it  is  frequently 
matter  of  difficulty  to  decide  whether  a 
legacy  or  devise  is  substitutional  or  is 
original, — the  importance  of  the  question 
consisting  sometimes  in  the  avoidance  of 
a  lapse  of  the  gift,  sometimes  in  the  deter- 
mination of  the  proportions  of  benefit  to 
be  taken  by  the  l^nefioiaries,  and  the  like 
(5  Ch.  Div.  494 ;  7  Ch.  Div.  665). 
See  titles  Lapse;  Wills. 

BTTBTRACnOV.  Is  the  offence  of  with- 
holding (or  withdrawing)  from  another 
man  what  by  law  he  is  entitled  to.  There 
are  various  descriptions  of  this  ofifenoe,  of 
which  the  principal  are  the  following : — 

(1.)  Subtraction  of  iuU  and  ierviee, — 
is  a  species  of  injury  affecting  a  man's  real 
property,  and  consists  of  a  withdrawal  of 
(or  a  neglect  to  perform  or  pay)  the  fealty, 
suit  of  court,  rent,  or  customary  services, 
reserved  by  the  owner  of  the  land  to  him- 
self when  he  lets  or  leases  it  to  another. 
For  this  neglect  of  duty  on  the  part  of  the 
tenant  the  law  gives  the  landlord  the 
peculiar  remedy  of  distress;  but  the  real 
remedies  formerly  in  use  for  rent  in  arreiur, 
and  for  subtraction  of  suit  and  service, 
were  abolished  by  the  stat.  3  &  4  Will.  4, 
c.  27,  and  the  only  actions  which  now  lie 
are  personal  actions.  For  the  neglect  to 
perform  any  customary  service,  such  as  the 
refusal  to  grind  com  at  the  landlord's  mill, 
an  action  on  the  case  will  lie  to  compensate 
the  party  injured  in  damages  (2  B.  ft  0. 

827). 

(2.)  Subtraetion  of  eiftes,— is  the  with- 
holding firom  the  parson,  whether  he  be  a 
clergyman  or  a  lay  impropriator,  or  from 
the  vicar,  the  tithes  to  which  he  is  entitled, 
and  this  was  an  offence  cognizable  in  the 
Ecclesiastical  Oourts ;  for  though  those 
C)ourts  bad  no  jarisdiction  to  try  the  right 
of  tithes  (unless  between  spiritual  persons^ 
yet  where  only  the  fact,  whether  or  not  the 
tithes  allowed  to  be  due  were  really  sub- 
tracted or  withdrawn,  was  in  dispute,  this 
was  a  personal  transient  injury,  for  which 
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the  remedy  (vii.,  the  recovery  of  the  titbei 
or  their  eauivalent)  mig^t  ptoperiy  be  had 
in  the  Ecclesiastical  Court  But  any  dispute 
as  to  tithes  in  their  original  fonn  is  unr 
rare,  that  species  of  property  having  been 
in  tiie  great  majority  or  parishes  already 
commuted  into  a  com  reni-eharge,  under 
the  provisions  of  the  Tithe  Oommutation 
Act  (6  ft  7  Will.  4,  0.  71)  (2  RolL  Abr. 
309). 

(3.)  SubiraoUonofooHjmgalngUt.-'-iMfkto 
withdrawing  or  wiuholding  hj  a  husband 
or  wife  of  those  rights  and  privileges  whieh 
the  law  allows  to  either  party,  in  respect 
of  the  personal  society  of  the  other.  ThU  is 
an  offence  peculiarly  within  the  oognizanoe 
formerly  of  the  Eoolesiastical  Oourts,  and 
now  of  the  Court  for  Matrimonial  Oansea. 
and  the  party  iigured  seeks  redress  by 
bringing  a  suit  to  recover  those  rights  of 
whidi  he  or  she  has  been  deprived,  called 
a  suit  for  the  restitution  of  conjugal  rights. 
Thus,  where  the  husband  leaves  his  wife, 
and  lives  separate  from  her,  without  anr 
sufficient  reason,  the  Court  in  <{uestioQ  will 
compel  him  to  return  to  oohabitatioQ. 

a.)  Subtroistum  of  legaeiegr-ia  the  with- 
holding or  detaining  of  legacies   by  an 


executor;  and  as  such  act  deprives  the 
legatees  of  the  benefit  which  the  law  gives 
them,  and  which  the  testator  intended 
them  to  have,  it  is  an  offence  of  which  the 
Oourts  of  Equity  take  notice. 

(5.)  SMraetion  of  efcttreft-ra<ai,~con- 
sists  in  the  refosal  to  pay  the  amount  of 
rate  at  which  any  individual  parishioner 
has  been  assessed  for  the  neoossary  repairs 
of  the  parish  church ;  and  this  is  oogniatble 
by  the  Courts  Ecclesiastical  (Roger's  Eoc. 
Law,  983-999 ;  1  Curt.  375 ;  4  Ad.  ft  E. 
428;  1  Curi  845;  12  Ad.  ft  E.  233,  265 ; 
1  Atk.  516 ;  2  Mad.  251). 

BinBTRAonoir  of  CllUltOU  BATSS: 

iSes  titles  Chubcob  Bates  ;  SuBTBAcnoN. 

SVBTRAOnOH  OF  COHJVOAL  BieHIB: 

See  titles  CIonjugal  Bights,  BjBriiTU'noM 
of;  SuBTBAcrriOH. 

BITBT&ACfnOV    OV    I.TWACTTW ;    See 

title  SiTBTBACTIOH. 

BTJBTRACfnOV  OV  B17IT  OB  BBBTIGB : 

See  titles  Sbbviobs;  SuBTBAcmoH ;  Suit 

OF  COCBT. 

,  BUBTBAOnO V  07  TITHBB :  See  UHeB 

StBTBAOnON;  TiTHXS. 

BUCCS8BI0V.  The  act  of  succeeding  to 
the  Crown  or  to  property  is  occasionally  so 
called ;  and  a  succession  may  be  either  a 
universal  one  (e.^.,  to  an  entire  inheritance) 
or  a  particular  one  (e.g.,  to  any  particular 
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gift,   office,   or   the   like).     The 
succeeding  is  called  the  sncoessor. 


penon 


B1TC0S88I0K   JXtm.     This  is  a  duty 
Taiying  fiom  one  to  ten  per  cent.,  payable 
under  the  stat  16  k  17  Yiot.  o.  51,  in 
lespeot  chiefly  of  real  estate  and  leaseholds, 
but  generally  in  respect  of  all  property 
Qiot  already  chargeable  with  legacy  duty) 
oeYolving  upon  any  one  in  consequence 
of  any  death,  where  such  deTolution  takes 
place  after  the  nineteenth  ( 1 9th)  day  of  May, 
1853,  and  where  the  person  becoming  en- 
titled under  it  is  not  a  purchaser  for  value 
(16  k  17  Yiot.  c.  51,  s.  2,  as  modified  by 
BS.  7  and  17).    The  du^  is  to  be  paid 
at  the  time  the  successor  comes  into  pos- 
session or  into  the  receipt  of  the  rents 
or  income  of  the  property  {Be  HUUu,  2 
Ir.  Jur.  36),  and,  therefore,  in  the  case 
of  reversionary  property,  not    until   the 
same   fulls   into   possession    by   natural 
causes   only.     In  case  the  reversionary 
property   should   devolve    under   several 
wills  or  intestacies   before  it  falls   into 
possession,  a  single  duty  only  is  payable, 
but  that  duty  is  to  be  at  the  highest 
rate  of  the  several  successions  (16  &  17 
Vict.  c.  51,  s.  14).  (Oontrast  Lbgaot  Duty.) 
If  any  succession  is  not  wholly  obtained 
by  the  successor  in  the  first  instance,  the 
duty  may  be  paid  on  the  value  of  the  part 
from  time  to  time  obtained,  such  value  to 
be  estimated  as  the  property  exists  at  the 
time  it  is  obtained,  and  not  at  the  time  of 
the  death  (AU,-Gim,  v.  CavendtBh,  Wigh.  82). 
(Oompare  LsaAOT  Dirxr.)  If  the  succession 
is  a  gross  sum  (not  being  real  or  leasehold 
estate)  vesting  at  once  in  the  legatee,  then, 
whether  the  same  be  or  not  given  over  on 
a  contingency,  duty  on  the  whole  amoimt 
is  payable  all  at  once,  with  a  right  to  be 
recouped  any  over-payment  in  case  the  gift 
over  takes  effeet,  in  which  case  the  suc- 
cessor-over becomes  chargeable  with  the 
same,  or  at  a  higher  rate,  if  his   rate 
should  be  higher  than  that  of  the  first 
legatee  (16  &  17  Vict.  c.  51,  s.  36)  (compare 
Lboaot  Duty)  ;  but  if  the  succession  is  not 
a  gross  sum,  bat  an  annuity  for  life  or  for 
years,  then,  whether  the  same  be  or  not 
charged  upon  some  other  succession,  and 
whether  the  same  be  or  not  given  over  on 
a  contingency,  duty  is  payable  on  the  value 
only  of  the  annuitant's  interest  calculated 
according  to  the  tables  of  the  Act  16  &  17 
Vict.  0.  51,  and  is  to  be  paid  hjfowr  suc- 
cessive annual   instalments,  such  instal- 
ments being  payable  with  the  four  first 
successive  payments  of  the  annuity  itself, 
witli  a  light  to  be  recouped  any  over  pay- 
ment in  case  the  gift  over  takes  effect;  but 
in  the  case  of  a  direction  to  purchase  an 
annuity,  or  of  a  perpetual  annuity,  the 
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duty  is  to  be  paid  all  at  once  on  the  value 
of  the  annuitant's  interest  calculated  as 
aforesaid  (16  &  17  Vict  c  51,  s.  32).  (Com- 
pare LiGAOT  DuTT.)    In  the  case  of  a  gift 
of  personal  property  producing  income  to 
several  persons  in  succession,-— (a.)  If  M 
the  successors  are  chargeable  with  the 
same  rate  of  duty,  the  whole  duty  is  pay- 
able at  once  for  the  capital  of  the  fund ; 
and  ((.)  If  the  successors  are  chargeable 
with  different  rates  of  duty,  the  duty  is  to 
be  calculated  and  paid  upon  each  succes- 
sive partial  interest  in  the  same  manner 
as  if  the  same  were  an  annuity,  and  last  of 
all  upon  the  ultimate  interest  (being  the 
absolute  interest),  in  the  same  manner  as  if 
the  same  were  an  immediate  gift  of  the 
capital  (16  &  17  Vict  o.  51,  s.  32).    (Ck>m- 
pare  Liqaot  Dxjtt.)    In  the  case  of  suc- 
cessors in  joint  tenancy,  each  is  chargeable 
at  his  own  rate  of  duty,  in  the  fint  in- 
stance, upon  his  then  share,  and  afterwards 
(if  it  should  happen)  upon  his  accrued 
share.    ((Compare  Lbqaot  Dxttt.)    In  the 
case  of  money  directed  to  be  laid  out  in 
the  purchase  of  lands,  see  Leoaot  Duty 
under  that  head.   In  the  case  of  successors 
to  real  property,  each  successor,  whether 
for  life  or  in  fee,  is  chargeable  at  his  own 
rate  of  duty  upon  the  value  of  his  life  inte- 
rest, as  if  the  same  were  an  annuity  for 
his  life,  and  such  duty  is  payable  by  eight 
half-yearly  instalments, — ^the  first  thereof 
at  the  end  of  one  year ;  but  a  successor  for 
life  only,  if  he  should  die  before  all  Uiese 
instalments  are  due,  pays  no  more,  while 
on  the  other  hand  a  successor  in  fee,  if  he 
should  die  In  like  manner,  remains  charge- 
able with  the  unpaid  instalments.     But 
corporations  stand  upon  a  different  footing 
in  this  respect  (16  &  17  Vict.  o.  51,  ss.  16- 
17).    Xo  succession  duty  is  payable  upon  a 
fbnd  which  is  specially  provided  for  the 
payment  of  duty — "  no  duty  upon  duty  *' — 
(16  &  17  Vict.  c.  51.  s.  32).    (Compare 
Lbgaoy  Duty).    In  the  case  of  legacies 
which  are  subject  to  powers  of  appoint- 
ment, it  is  provided  by  36  Geo.  3,  a  52, 
8. 18,  as  follows:  (1.)  Where  the  power  is 
limited. 'both  the  appointees  and  the  per- 
sops  taking  interests,  either  prior  or  subject 
to  such  power,  are  chargeable ;  and  (a.)  If 
the  rate  of  each  legatee  is  the  same,  the 
duty  is  payable  at  once  upon  the  capital  of 
the  fund ;  but  (b.)  If  the  rates  of  the  seve- 
ral parties  are  different  the  duty  payable 
by  each  is  calculated  as  for  an  annuity. 
(2.)  Where  the  power  is  general ~  (a.)  If 
the   appointor   is  entitled  in  default  of 
appointment,  the  appointor  pays  the  duty, 
as  upon  an  absolute  gift  to  him ;  and  (6.)  If 
the  appointor  is  not  entitled  in  default,  the 
rule  IS  the  same,  whether  he  takes  or  not 
any  interest  prior  to  the  power,  hut  the 
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appointor  in  this  can  only  pays  in  case  he 
Blionld  appoint,  and  only  at  the  time  he 
does  appoint  (16  &  17  Vict  o.  51, 8.  4). 

BTJCCEBSIOH   TO   COMWV,   LAW  OF. 

The  law  of  suooession  in  Anglo-Saxon 
times  was  a  mixture  of  the  hereditary 
with  the  elective  principle,  the  Crown 
descending  within  the  royal  family,  but 
not  invariably  to  the  individual  pointed 
out  by  the  strict  rules  of  desoent ;  for  in 
Tery  many  instances  the  Wittenagemote 
seems  to  have  approved  as  a  successor  an 
able  uncle  in  prurarenoe  to  the  infant  son 
of  his  brother,  e.g.^  Alfred  excluded  the  son 
of  his  brother  Ethelred,  and  Athelstan 
(although  illegitimate)  excluded  the  sons 
of  his  brother  Edward  the  elder;  and 
again,  the  sons  of  Edmund  I.  were  post- 
poned to  their  uncle  Edred,  and  in  their 
turn  they  excluded  the  sons  of  Edred. 
The  frequency  of  these  instances  proves 
that  the  principle  of  election  was  as  strong 
as  that  of  hereditary  descent,  if,  in  fact, 
the  elective  principle  was  not  the  stronger 
of  the  two. 

This  mode  of  succession  survived  into 
the  Anglo-Norman  times,  although  the 
elective  principle  was  then  much  impaired. 
Thus,  upon  the  death  of  William  I.,  his 
second  son  William  succeeded  in  exclusion 
of  the  first  son  Robert ;  and  again,  upon 
the  death  of  William  II.,  his  brother 
Henry  L  succeeded,  in  exclusion  also  of 
Robert.  Subsequently,  however,  the  rules 
of  descent  became  fixed  and  strictly  here- 
ditary. It  is  true  that  John,  who  was  the 
fifth  son  of  Henry  II.,  excluded  his  elder 
brother  Qeoffrey's  son  Arthur,  but  John 
appears  to  have  done  so  with  difficulty, 
and  by  means  of  artifice,  for  he  claimed 
under  a  devise  of  the  Grown  from  Richard 
I.,  who  was  elder  than  Geoffrey,  it  being 
probably  at  that  epoch  a  moot  point  whe- 
ther the  Grown  was  or  not  devisable. 
However,  upon  the  death  of  John  the 
Grown  descended  upon  Henry  lU.,  al- 
though he  was  a  minor  of  nine  years  or  so, 
and  the  subsidiary  principle  of  a  regency 
(under  the  Earl  ol  Pembroke)  was  resorted 
to ;  so  that  the  law  of  hereditary  succession 
to  the  Grown  appears  by  a  somewhat  natu- 
ral coincidence  to  have  become  established 
at  the  same  time  and  in  the  same  reign 
that  the  principles  of  primogeniture  and 
representation  were  established  in  the 
matter  of  the  succession  to  real  property. 

The  Grown  of  England  has  since  de- 
scended according  to  the  strictest  rules  of 
primogeniture  and  representation.  How- 
ever, the  doctrine  of  the  king's  capacity  to 
devise  the  Grown  was  revived  in  the  reig^ 
of  Henry  YIII.,  that  monarch  having 
attempted  to  devise  the  Grown,  and  having 
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also  made  various  purported  devises  ihereot 
in  the  28th,  82nd,  and  35th  years  of  his 
reign,  under  enabling  statutes  piMwod  in 
those  years,  in  such  manner  as  that  the 
same   should  descend   upon    his  deoeaae 
otherwise  than    the    law  of  inheritttnee 
pointed  out,  that  is  to  say,  to  the  iatfne  of 
Anne  Boleyn  (ue ,  Elisabeth)  in  exdmioa 
of  the  issue  of    Queen    Gatharine    (i.e., 
Mary),  and  subsequently  to  his  son  br 
Jane  Seymour  (ts.,  Edward  YL),  with 
remainder  to    the  issue   of  the  yoanger 
daughter  of  Henry    YII.  (i.6.,  Mary  of 
Suffolk,  his  sister)  in  exclusion  of    the 
issue  of  the  elder  daughter  of  Henry  YIL 
(ie.,  Margaret  of  Scotland,  his  sister).    It 
is  noteworthy,  however,   that   all    those 
attempts  to  alter  the  hereditary  line  of 
descent  proved  ineffectual,  and  that  npon 
the  death  of  Henry   VIII.    the    (Trown 
descended  succesaively  to   Edward    VL, 
Mary,  and  Elizabeth,   and  affcerwaids  to 
James    I.,  who  was  the   great-grwidsan 
of  Margaret,  according  to  Uie  strict  prin- 
ciples of  primogeniture  andrepresentatioo, 
and  notwithstanding  that  there  were  at  the 
time  of  each  desoent  persons  in  existeooe 
who  might  have  claimed  under  the  various 
capricious  devises  before  mentioned* 

However,  although  the  principle  of  here^ 
ditary  succession  to  the  Grown  is  now,  and 
has  long  been,  well  established,  still  that 
principle  is,  or  appears  at  any  rate  to  be, 
subiect  to  the  constitutional  maxim  esta- 
blished at  the  Revolution  of  1688,  namely, 
that  the  two  Houses  of  Parliament  may, 
with  the  consent  of  the  people,  but  only 
for  reasons  of  overwhelming  sufficiency,  set 
aside  or  pass  over  the  strict  heir,  and  resort 
to  the  old  principle  of  election  within  the 
royal  family,  and  may  even  settle  the 
descent  of  the  Grown  by  Act  of  Parliament, 
as  was  done,  for  example,  in  the  Bill  of 
Rights,  1689,  and  again  in  the  Act  of 
Settlement,  1701,  the  present  Brunswick 
dynasty  holding,  and  claiming  to  hold, 
only  under  the  kst-mentiuned  Act. 

See  titles  BiUi  or  Bights  ;  RsaEHOBs  ; 
Settlbmkrt,  Act  ov. 

8TTC0E880B8:  See  titles  Psedecissob  ; 
Succession  ;  Succession  Duty. 

SUE.  To  prosecute  by  law;  to  com- 
mence legal  proceedings  against  a  party. 
It  is  applied  almost  exclusively  to  prose- 
cuting a  civil  action  against  one.  He  who 
has  process  issued  against  him  is  said  to 
be  sued. 

SimrSRAHCE,  TSHAHT  AT.  A  tenant 
at  sufferance  is  he  who  holds  lands  or 
tenements  by  the  implied  permission  of 
the  owner.    Thus,  if  a  man  takes  a  lease 
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for  a  Toar,  and  after  the  year  is  expired 
oontiDiies  to  hold  the  piemiaoe  without  any 
fkesh  leave  of  the  owner,  he  ib  called  a 
tenant  at  sofifaranoe,  and  the  estate  which 
he  80  oontinnee  to  hold  is  then  called  an 
estate  at  soiferanoe.  And  generally,  a 
tenant  at  sufferance  is  one  who  comes  in 
by  right  and  holds  over  by  wrong,  <.«., 
without  light  (JBonM^f  Oue,  Tnd.  Oonv.  1). 

SUTfEBIVO  A,  BSCOYXBT.  A  reco- 
very was  effected  by  the  party  wishing  to 
convey  the  land  st^erinq  a  fictitious  action 
to  be  brought  against  him  by  the  party  to 
whom  the  land  was  to  be  conveyed  (the 
demandant),  and  allowing  the  demanoant 
to  recover  a  judgn^nt  against  him  for  the 
land  in  question.  The  vendor,  or  convey- 
ing party,  in  thus  assisting  or  permitting 
the  demandant  so  to  recover  a  iudgment 
against  him  was  thence  technically  said  to 
"  suffer  a  recovery.'' 

See  title  Bboovebt,  Gomhon. 

SUJTJTJiAOAH.  Bishops  who  in  former 
times  were  appointed  to  supply  the  place 
of  others  during  their  absence  on  emhassies 
or  other  business  were  so  termed,  because 
they  were  said  to  help  or  assist  {tuffragari) 
the  bishop  when  incapacitated  by  his  other 
duties.  They  were  consecrated  as  other 
bishops  were,  and  were  anciently  called 
"  cAoropMoopt,  or  bishops  of  the  county," 
in  contradistinction  to  the  regular  bishops 
of  the  city  or  see.  The  practice  of  creating 
suffragan  bishops  after  having  long  been  dis- 
continued was  recently  revived ;  and  such 
bishops  are  now  permanently  "oMutani" 
to  the  bishops. 

8U0GE8TI0  VALSI :  See  title  MisBipaE- 

SINTATION. 

8TT6OS8TI0V8,  XHTBY  OF,  OH  TEE 
BOLL.  In  actions  at  law,  whenever  under 
any  Act  of  Parliament  or  otherwise,  a 
person  not  a  party  to  the  record  was  to  be 
affected  by  a  judgment,  or  where  tbe  judg- 
ment upon  the  record  was  to  be  such  as 
would  not  be  ordinarily  wananted  by  the 
previous  proceedings  on  the  record,  the 
proper  course  was  to  enter  a  suggestion  on 
the  roll,  so  that  the  party  to  be  affected  by 
it  might  demur  if  he  thoup^bt  the  facts 
suggested  insufScient  in  point  of  law,  or 
plead,  if  he  meant  to  deny  them.  Under 
the  0.  L.  P.  Act,  1852,  and  the  Jurisdiction 
in  Chancery  Act,  1852,  this  entry  of  sug- 

Sestions  was  made  by  order  of  the  Court  to 
e  obtained  upon  motion  supported  by  an 
affidavit  of  the  circumstances  occasioning 
Ihe  necessity  for  the  suggestion ;  the  entry 
was  made  with  the  record  and  writ  clerks 
in  Chancery  matters  in  the  Book  of  Causes ; 
and  in  Common  Law  matters  it  was  made 
with  the  associates  of  the  then  superior 
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Courts  at  Westminster ;  and  this  practice 
remains  practically  unafEeoted  by  the  Judi- 
cature Acts,  1873--5. 

8niGIDB :  See  titles  Fblo  ds  sb  ;  HoMZ- 
on>a. 

8UI  JUBI8.  Means,  of  full  legal  capa- 
city ;  and  is  used  in  English  Law  in  con- 
tradistinction to  persons  under  any  of  the 
various  disabilities  of  io&ncy,  coverture, 
lunacy,  or  the  like.  As  used  in  Roman 
Law,  it  was  opposed  to  the  phrase  dUeni 
Jwri$t  and  meant  persons  out  of  the  potestas 
(of  a  father  or  msuater)  as  opposed  to  persons 
subject  to  such  potestas  (cUieni  Juris), 

SUIT.  This  word  originally  signified 
the  number  of  persons  or  witnesses  which 
a  plaintiff  produced  to  establish  the  truth 
of  the  allegations  made  in  his  declaration ; 
and  this  practice  of  producing  a  suit  gave 
rise  to  the  ancient  formula  once  almost 
invariably  used  at  the  conclusion  of  a 
declaration,  et  inde  produeU  eectam  (and 
therefore  he  brings  nis  suit)  (Steph.  PL 
461).  Its  more  modem  meanings  aro  prin- 
cipally the  two  fbllowing:  (I.)  Suit  of 
Court,  t.6.,  service  to  the  lord;  and  (2.) 
Suit,  i.e.,  action  at  law,  or  in  Equity. 

8TnT  OF  COUBT.  This  phrase  denoted 
the  duty  of  attending  the  Lord's  Court, 
and,  in  common  with  fealty,  was  and  is 
one  of  the  incidents  of  a  feudal  holding. 

8inT  nr  BQirXTT:  See  title  Bill  nr 
Changbbt. 

81TIT  OF  THB  Knr0'8  PEACB.     The 

pursuing  a  man  for  breach  of  the  king's 
peace  by  treasons,  insurrections,  or  tres- 
passes (Cowel). 

See  titles  Hub  ahd  Cbt  ;  Watch  and 
Wabd. 

Sinr  AT  LAW:  See  title  Action  and 
Suit. 

8ITIT0B8*  DEP08IT  AOCOUBT.  Moneys 
in  the  Chancery  Division  of  the  High 
Court  paid  in  by  suitors  either  before  or 
after  the  7th  of  January,  .1873,  are  placed 
on  deposit;  and  all  moneys  paid  in  after 
the  last-mentioned  date  are  placed  on  Buoh. 
deposit  without  any  application  or  request 
for  that  purpose,  and  when  so  placed  on 
deposit  bear  interest  at  the  rate  of  £2  per 
cent,  per  annum,  together  with  income  tax 
(if  any)  chargeable  thereon  (85  ft  36  Vict. 
0.  44,  s.  14),  unless  such  moneys  are  other- 
wise invested  under  any  genial  or  parti- 
cular order  of  the  Court. 

See  title  Suitobs'  Foid  in  Chanckbt. 

SimOBS'  FBB  FVHD.  Is  or  was  only 
a  receipt  and  expenditure  fund   in   the 
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SUITOBS'  TEB  JTUJID — oontinued, 
Oourt  of  Chancery,  arisiDf;  partly  from 
the  smplus  interest  aocmuig  on  either 
head  of  the  Suitors'  Fand  in  Chancery 
(see  that  title),  and  partly  ftom  other 
moneys  of  the  Court,  and  partly  from  the 
fees  and  other  current  reveniie  of  the 
Court,  and  from  the  brokerage  paid  by 
the  broker  of  the  Court.  By  the  stat. 
82  ft  83  Yict.  c  91,  it  has  been  transferred 
(together  with  all  like  growing  moneys) 
to  the  Treasury  on  the  indemnity  of  the 
public ;  but  the  Court  still  has  on  hand  at 
all  times  for  the  purposes  of  the  Court  a 
sum  not  exceeding  but  averaging  £500,000. 

SUITOBS'  JTJWD  nt  OEAHCEBT  was 

a  fund  standing  in  the  name  of  the  Ac- 
oountant-General  of  the  Court  of  Chancery, 
and  arising  partly  from  the  investment  by 
the  Court  at  its  own  risk  of  the  moneys 
(or  a  large  part  of  the  moneys)  paid  into 
the  name  of  the  Acoountani-General  by 
the  suitors  of  that  Court,  and  partly  from 
the  investment  of  the  surplus  interest  (after 
payment  of  expenses)  upon  such  moneys. 
There  were  two  principal  accounts  kept 
at  the  Bank  of  England  by  the  Accountant- 
General  of  Chancery  with  regard  to  the 
Suitors'  Fund,  one  intituled  ^*  Account  of 
the  moneys  placed  out  for  the  benefit  and 
better  security  of  the  suitors  of  the  High 
Court  of  Chancery,"  and  the  other,  **  Ac- 
count of  securities  purchased  with  surplus 
interest  arising  from  securities  carried  to 
an  account  of  moneys  placed  out  for  the 
benefit  and  better  security  of  the  suitors  of 
the  High  Court  of  Chancery."  Now,  how- 
ever, under  the  stat.  32  &  33  Vict.  o.  91 
(Courts  of  Justice  Salaries  and  Funds  Act, 
1869),  the  entirety  of  the  moneys  standing 
to  either  of  such  accounts  has  been  trans- 
ferred to  the  Treasury  in  trust  for  the 
public  and  on  their  indemnitv.  The 
moneys  paid  into  Court,  and  which  remain 
the  property  of  the  suitors  (as  opposed  to 
those  fiinds  which  are  or  were  the  property 
of  the  Court  itself)  have  not  been  so  trans- 
ferred, but  are  payable  (with  the  dividends 
thereon)  to  the  parties  upon  certificate 
and  by  order  of  the  Paymaster-General  by 
the  stat  35  &  36  Vict.  c.  44,  substituted  for 
the  old  Accountant-GeneraL 

SimMABT  COmnonOHS.  Under  the 
Summary  Jurisdiction  Act,  1879  (42  &  43 
Yict.  0.  49),  children  charged  with  any 
indictable  offenc0  (other  than  homicide) 
may,  unless  the  parent  or  guardian  objects, 
be  summarily  tried,  and  convicted  or  dis- 
charged ;  but  the  imprisonment  is  not  to 
exceed  one  month,  and  the  fine  is  not  to 
exceed  forty  shillings.  Also,  juvenile 
offenders  (f'.e.,  persons  appearing  to  be 
between  twelve  and  sixteen  years  of  age) 
charged  with  larceny,  embezzlement,  and 
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the  like,  may  be  sammarUy  dealt  with,  if 
the  magifl^rates  think  fit ;  and  so  likewise 
adults,  but  with  their  consent  only.  Tbeiin- 
prlsonment  for  juvenile  offenders  is  not  to 
exceed  three  months,  and  for  adults  is  not  to 
exceed  six  months.  And  the  Act  empowers 
the  magiitrate  to  discharge  the  aocosed, 
where  the  offenoe  (although  teohnically 
proved)  is  of  a  trivial  character,  such  dis- 
charge being  usnallv  upon  terms  (s.  16). 
Appeal  from  any  such  summary  oonviotioa 
lies  to  the  general  or  Quarter  sessions  (s.  19X 
The  Summary  Junsdiction  Act,  1879, 
appears  to  be  in  aid  of  the  stat  11  ft  IS 
Yict  c.  43  (relating  to  summair  convio- 
tions  before  justices  and  their  oroemX  <^ 
to  be  in  partial  substitution  for  the  stet. 
18  &  19  Yict  c.  126  (also  relating  to  the 
like  summary  convictions  and  ofders) ;  and 
it  wholly  repeals  the  last-mentioned  Act, 
except  ss.  18,  20,  22,  28,  and  24  thereof, 
none  of  which  are  material  to  the  present 
tifle. 

See  title  SumiABT  JcBUDiOTKom. 

SnUABT  JTrBISDIOnon.  These 
jurisdictions  are  usually  the  Justices  or 
magistrates.  The  Summary  Jurisdiction 
Act,  1879  (42  &  43  Yict  c.  49),  enlarges 
the  powers  and  discretions  of  magistrates 
exercising  summary  jurisdiction,  and  gene- 
rally amends  the  procedure  before  Uiem. 
Frequentlv  penalties  imposed  by  such  Acts 
as  the  Puolic  Health  Act  for  infringements 
of  their  provisions  are  made  recoverable 
before  a  sammary  jurisdiction;  and  the 
Act  of  1879  makes  all  such  penalties  civil 
debts  merely. 

See  title  Sukmabt  Gokviotions. 

BVMMABT  PBOCXDITBE,  BILLB  AJBTD 
VOTES:  See  title  BiUi  of  Exchabgie; 
AoTio;^  ON. 

SUXXABT  FBOCSEDnrOS  IX  AX 
ACTION.  The  formal  procedure  is  the 
regular  de  curtu  procedure  in  an  action 
properly  so  called.  It  rarely  happens,  how- 
ever, uiat  the  formal  procedure  alone  is 
used  in  an  action ;  more  often,  and,  in  fact 
almost  always,  manv  incidental  proceed- 
ings intervene  in  the  progress  of  every 
action  from  its  commencement  to  its  con- 
clusion, such  incidental  proceedings  being 
necessitated  by  various  occasions  arising  in 
the  action,  and  being  disposed  of  in  an 
expeditious  and  less  fomial  or  informal 
manner,  whence  these  latter  proceedings 
are  oonmionly  designated  and  classified 
together  as  the  summary  procedure  in  the 
action.  Each  of  the  Divisions  of  the  High 
Court  exercises  also  a  large  summaiv  juris- 
diction, upon  petition,  motion,  and  sum- 
mons, independently  of  the  pendency  of 
any  action,  and  solely  by  virtue  of  certain 
statutory  provlsiona  in  that  behalf. 
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The  prooen  oaed  for 
bringiDg  a  party  before  a  jostioe  of  the 
peace  on  snmmary  conyiction  ia  termed  a 
snmmoDs.  It  is  to  be  diatioguiBhed  from 
a  warrant,  the  latter  instrument  authoriz- 
ing the  apprehension  of  the  aoonaed,  which 
a  summons  does  not  do. 
See  title  Wabbant. 

BUmOlfB  AVD  OBDXB.  In  the  pro- 
gress of  an  action,  it  frequently  becomes 
necessary  to  obtain  the  order  of  the  Court 
upon  some  matter  of  minor  importance; 
and  as  such  matters  are  of  very  firequent 
ooouirence,  it  would  be  inconvenient  in 
many  respects  to  permit  the  party  seeking 
such  an  order  to  make  an  application  for 
the  same  in  open  Court;  in  consequence 
of  which,  one  or  more  of  the  Judges  usually 
sit  at  chambers  dailv  or  on  particular  days, 
for  the  purpose  of  hearing  and  disposing 
of  such  minor  matters.  The  party  who 
wishes  to  obtain  a  judge's  order  at  chambers 
must  usually  summon  the  attorney  or  agent 
of  the  opposite  party  before  the  judge, 
which  he  does  by  obtaining  a  judge's  sum- 
mons, and  serving  it  on  such  opposite 
party,  which  summons  requires  him  to 
attend  before  the  judge  at  a  specified  time, 
to  shew  cause  why  the  party  applyin^^  for 
the  order  should  not  have  it  granted  him 
(2  Arch.  Pract  1598). 
See  title  Ohambebs. 

BUXMOKS  TO  PASLIAXXHT :  See  titles 
Babokt  ;  New  Wbft  ;  Pbebagb. 

SUlOIOHCt.  or  XOTIOK,  or  FXTITIOV. 
These  are  the  three  modes  of  obtaining 
interlocutory  orders  or  iudgmeots, — ^the 
summons  lieing  at  chambers,  the  motion 
beine  (usually)  in  Court,  and  the  petition 
also  being  (usually)  in  Court. 

See   titles   Motions,   Vabieties   of; 
PBTmoirs  IN  Chanobbt  ;  Scmmonb 

AND  ObDBB. 

SUIOIOHS,  WBIT  07,  The  writ  or 
process  used  for  the  commencement  of  an 
action.  It  is  a  judicial  writ  (t.e.,  a  writ 
issuing  out  of  the  Court  in  which  the 
defeudant  is  to  be  sued),  and  is  witnessed 
in  the  name  of  the  Lord  Chancellor,  and 
is  directed  to  the  defendant,  whom  it  com- 
mands to  appear  in  Court  at  the  suit  of 
the  plaintiff.  By  the  C.  L.  P.  Acts,  1852 
and  1854,  six  general  forms  of  this  writ 
were  provided ;  but  now,  under  the  Judi- 
cature Acts,  187^5,  and  the  orders  and 
rules  thereunder,  the  following  are  the 
varieties  of  writs  of  summons  that  are 
available  for  the  commencement  of  an 
action : — 

(1.)  A  writ  specially  indorsed  under 
Older  ni.,  6,  with  the  particulars  of  a  debt 
or  liquidated  damages ; 

(2.)  A  writ  indorsed  with  any  other  | 
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claim,  either  for  unliquidated  damages  or 
for  any  declaration  of  rights  or  other 
general  remedy,  or  expressly  for  an  acoount 
or  other  matter  inddental  or  ancillary  to 
the  more  substantive  relief  claimed. 

See  titles  Indobsembnts  upon  Wbit; 
IssuB  OT  Wbit  ;  NonoB  in  Libu  of 
Bebyigb  ;  BuBSTiTUTBD  Sbbviob,  &a 

BVKKUK  TUB  BUXMA  IVJUBIA. 
Means  literally  that  the  strictest  exaction 
of  one's  legal  rights  is  the  supremest  inflic- 
tion of  injury  upon  others, — a  maxim  which 
had  some  application  perhaps  before  the 
fusion  of  Law  and  Equity,  but  which  has 
none  since  then.  Probably,  the  maxim  was 
one  of  the  reasons  which  assisted  in  the 
original  development  of  £quity  as  a  sub- 
stantive separate  jurisdiction. 

BimFTUABT  LAWB.  Laws  made  for 
restraining  excess  of  expenditure  in  clothes 
and  apparel,  &c.  (CJowel). 

BUHDAT.  JaAdiesTumJuridieue,  Also, 
contracts  made  on  Sundays  by  persons  in 
their  usual  trades  are  invalid  under  the 
Stat.  29  Car.  2,  c.  7  (Bloxeame  v.  WiUiams, 
3  B.  &  C.  232).  The  statute  applies  to 
"  tradesmen,  artificers,  workmen,  labourers, 
and  other  persons  whatsoever";  but  it 
does  not  extend  to  people  not  falling 
witliin  these  categories,  e,g^  to  a  stage- 
coach owner  {Sandiman  v.  BrerCcht  7  B.  ft 
C.  96) ;  and  works  of  necessity  are  expressly 
excepted  from  the  statate.  Also,  under 
the  stat.  21  Geo.  3,  c.  49,  penalties  are 
imposed  for  the  breach  of  Sunday  obser- 
vance, but  same  may  be  remitted  under 
the  Stat  38  &  39  Vict.  c.  80  iOirdlestane  y. 
Brighton  Aquarium  Co,^  3  Exch.  Div.  137). 

BUHDAT  OBBSEVAKOE:  See  titles 
Qui  tah  Actions  ;  Sunday. 

BTIPEB7ICISB.  In  Boman  Law  was  a 
right  to  the  perpetual  enjoyment  of  any- 
thing built  upon  land,  on  payment  of  an 
annual  rent  (^penno).  The  Superficiariue 
had  (subiect  to  such  payment)  the  enjoy- 
ment and  use  of  the  subject-matter  {fUendi 
fruendi);  also  the  right  of  alienating, 
pledging,  or  burdening  it  vrith  servitudes. 
/See  titles  CoNix>inNiA;  Emphtteusib. 

BirPSBFLVOUB  LAVSB.  When  lands 
have  been  taken  by  compulsion  by  a  public 
company  under  the  Lands  Clauses  Act, 
1845,  or  the  company's  special  Act,  or 
under  both  Acts,  and  any  portions  thereof 
prove  to  be  or  become  superfluous,  i,e,,  not 
require  for  the  purposes  of  the  company's 
undertaking,  the  company  is  required  to 
dispose  of  such  superfluous  lands  within 
the  period  presorilMfd  for  that  purpose,  or 
else  within  ten  years  after  the  time  pr^ 
scribed  for  the  oomplotion  of  the  worn ; 
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and  failing  snch  dispoBition  thereof,  the 
lands  are  made  to  yest  in  the  adjoining 
owners  in  proportion  to  their  respective 
adjoining  lands.  The  person  who  was 
owner  prior  to  the  company's  compnlisory 
taking  of  the  lands  has,  however,  a  right 
and  the  first  right  of  pre-emption,  and  after 
him  the  adjoining  owners;  and  the  ofier 
of  the  right  of  pre-emption  must  be  accepted 
within  six  weeks  alter  it  is  made.  !But 
these  provisions  do  not  extend  to  lauds 
(otherwise  superflaous)  situate  within  a 
town,  or  used  for  building  purposes  (Car- 
ington  v.  Wycombe  Ry.  Go.,  L.  B.  2  Eq. 
825  ;  3  Ch.  App.  877). 

8TJFEBI0B  COTTBTS.  The  Courts  of 
the  highest  and  most  extensive  jurisdiction, 
viz.,  tho  Court  of  Chancery  and  the  three 
Courts  of  Common  Law,  i.e.y  the  Queen's 
Bench,  the  Common  Pleas,  and  the  Ex- 
chequer, which  sit  in  Westminster  Hall, 
were  commonly  so  termed  (4  Steph.  PI.  868, 
869,  5th  ed. ;  Peaeooh  v.  BeU,  1  Saund.  78 ; 
12  Ad.  &  E.  256;  4  Ad.  &  E.  488,  446). 
Bee  titles  Courts  of  Justice  ;  Intkbiob 

COUBTS. 

STTFEBIOB  AHB  VA88AL:  See  tiUe 
LoBD  AND  Vassal. 

8UFEB8ZDE.  To  stay,  stop,  interfere 
with,  or  annul ;  e.a.,  to  superseae  the  pro- 
ceedings in  outlawry,  or  in  bankruptcy,  or 
in  lunacy,  &c. 

See  title  Supbbsedbas,  Wbit  of. 

BTTPSBSEBBAS.  WBIT  OF.  A  writ 
which  lies  in  various  cases  to  supersede 
tome  legal  process,  e.g.,  to  supersede  an 
inquisition  (or  the  order  made  upon  an 
inquisition)  of  lunacy  (Elmer's  Lunacy 
Practice.  5th  ed.,  81,  82);  also,  e.^.,  to 
Bupersede  an  execution  or  a  iudgmeut  of 
outlawry  (2  Chitty's  Arch.  1817, 1340,  &c.). 

SVFEBSTinOTrS   XTBES.     What  these 
are  depends  partly  on  the  Common  Law, 
which  renders  it  incumbent  on  the  Crown  to 
prevent  the  propagation  of  a  false  religion, 
and  partly  upon  particular  statutes,  Ming 
principally  the  following : — 
(1.)  28  Hen.  8,  o.  10,  assurances  of  lands 
to  uses  to  have  obits  perpetual,  or  a 
continual  service  of  a  priest  for 
ever; 
(2.)  1  Edw.  6,  c.  14,  lands  given  to  the 
•finding  or  maintenance   of  any 
anniversary  or  obit,  or  other  like 
thing,  intent,  or  purpose ;  and, 
(8.)  1  Geo.  1,  c.  50,  a  statute  appointing 
a  commission  to  inquire  into  and 
confiscate  to  the  king  lands  held 
on  superstitious  uses. 
At  one  time  the  doctrines  of  Protestant 
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Dissenters,  of  Boman  Catholics,  and  of  Jews 
were  all  deemed  contrary  to  the  national 
worship  more  or  less;  but  Dissenteia  were 
relieved  of  this  interpretatiou  by  the 
Toleration  Act,  1689,  Roman  Catholiea  by 
the  Stat  2  &  3  Will.  4.  o.  115,  and  Jews 
by  the  stat.  9  &  10  Vict,  c  59;  neverthe- 
less, the  relief  afforded  by  these  statutes 
does  not  extend  to  authorize  gifts  for 
superstitious  uses,  such  as  for  saying 
masses  for  the  dead  (In  re  BlundeU,  30 
Beav.  8G0), — an  egr^ously  inoousistent 
condition  of  the  law. 

See  title  Chabitablb  Uses;  also, iitlea 
Dissenters;  Jews;  Non-Conform- 
iBTs ;  and  Roman  Catholics. 

BTJFEBVI8I0V,  wnmnre-tjp  imBXB. 

As  regards  companies  registered  under  the 
Companies  Act,  1862,  when  a  reaolution 
has  been  passed  by  a  company  to  wind  up 
voluntarily,  the  Court  may,  on  petition, 
make  an  oraer  directing  that  the  voluntary 
winding-up  should  continue,  but  subject  to 
such  supervision  of  the  Court,  ana  with 
such  liberty  for  creditors,  oontributories, 
or  others,  to  apply  to  the  Court,  and  gene- 
rally upon  such  terms  and  subject  to  such 
conditions  as  the  Court  thinks  just;  and 
wherever  an  order  is  made  for  a  winding- 
up  subject  to  the  supervision  of  the  Court, 
the  liquidators  appointed  to  oonduct  such 
winding-up  may,  subject  to  any  reetrioti<8ia 
imposed  by  the  Court,  exercise  all  their 
powers,  without  the  sanction  or  interven- 
tion of  the  Court,  in  the  same  manner  as  if 
the  company  were  being  wound  up  alto- 
gether voluntarily. 

See  title  Winddto-up  Obdes. 

BVFPLXMBNTAL  BILL.  In  a  suit  in 
Chancery,  it  frequently  happened  that  new 
matter  arose  or  was  discovered  after  the 
filing  of  the  original  bill  in  the  suit,  or 
that  some  of  the  parties  acquired  a  new 
interest,  or  that  new  parties  acquired  an 
interest  in  tho  matter  in  question ;  all 
which  matters  had  to  be  brought  to  the 
knowledge  of  the  Court  upon  the  pro- 
ceedings. Now  it  occasionally  happened 
that  some  of  these  objects  might  be  accom- 
plished by  amending  the  bill;  but  afta 
the  parties  wero  at  issue,  and  witneosce 
had  been  examined  in  the  suit,  the  bill 
could  not  usually  be  amended,  and  there- 
fore the  defect  wtus  in  such  a  case  supplied 
by  means  of  what  was  termed  a  supple- 
mental biU  (Gray's  Ch.  Pr.  86).  However, 
under  the  modem  practice,  the  necessity 
for  such  a  bill  has  now  ceased,  and  the  old 
effect  thereof  may  now  in  general  be  pro- 
duced by  amendments  and  an  order  of 
revivor;  oooasiunally,  however,  it  may 
happen  that  a  supplemental  statement  (or 
statement   of  claim)  would  have  to  be 
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delivered  or  filed,  or  elae  a  petiticm  pre- 
sented in  the  action. 

See  titles  Rbvitob,  Bill  or ;  Biyivob, 

OBDBBOr. 

SUPPLETOBT  OATH.  In  the  modem 
pmctioe  of  the  Civil  Law,  a  less  number 
than  two  witne8e«>B  falls  short  of  plena 
probatio  (full  proof) ;  the  testimony  of  one 
witness  is  semi-plena  probatio  only,  on 
which  no  sentence  can  be  founded;  in 
order  to  supply  the  other  half  of  proof,  the 
party  himself  (plaintiff  or  defendant)  is 
examined  on  his  own  behalf,  and  tlie  oath 
administered  to  him  for  that  purpose  is 
called  the  mppleiory  oath,  because  it  sup- 
plies the  necessary  quantwm  of  proof  on 
which  to  found  the  sentence. 

See  titles  Discisobt  Oath  ;  Oaths. 

BUPFLICAVIT,  WBIT  07.  A  manda- 
tory writ  issuing  out  of  the  Court  of  King's 
Bench  or  Chancery  to  compel  a  justice  to 
give  security  of  peace  to  a  party  who  is  in 
bodily  danger. 

See  title  Peace,  Abtioles  ot  the. 

BUFPLDSB.  The  '*  supplies,**  in  par- 
liamentary proceedings  signify  the  sums 
of  money  which  are  annually  voted  by  the 
House  of  Commons  for  the  maintenance  of 
the  Crown  and  the  various  public  services. 
See  titles  Committee  of  Supply; 
Committee  of  Wats  and  Mean^ 

BTTTPirBB,  AFPSOPBIATIOV  07 :  See 

title  Appbopbiatios  of  Supplies. 

BUPPOKT,  BIGHT  07 :  See  tiUe  Ease- 
ments, sub-title  Support, 

BUFPBEBSIO  YEBI :  See  title  Conobal- 
mekt  in  Equity. 

BITPBBMAGT,  ACT  07.  Is  the  statute 
1  Eliz.  0.  1,  whereby  all  foreign  jurisdic- 
tions, whether  spiritual  or  temporal,  within 
the  realm  were  excluded,  and  all  spiritual 
jurisdiction  was  annexed  to  the  Crown, 
which  might  exercise  the  jurisdiction  by 
commissioners. 

See  title  High  Commission. 

BTTBCHABOS.  This  word  signtfiee  over- 
charge. Thus,  turdMrge  of  3ie  foreit  or 
of  common  signifies  the  putting  in  the 
forest  or  on  the  common  more  b^ts  than 
one  has  a  right  to  put ;  and  if,  after  ad- 
measurement of  common,  upon  a  writ  of 
admeasurement  of  pasture,  the  same  de- 
fendant surcharges  the  common  again,  the 
plaintiff  may  have  a  writ  of  second  sur- 
charge (de  secundA  euperatiene  pcuturx),  by 
which  the  sheriff  is  directed  to  inquire  by 
a  jury  whether  the  defendant  has  in  fact 
agiiin  surcharged  the  common  contrary  to 
the  tenor  of  the  last  admeasurement,  and  \ 
if  he  has,  he  shall  then  forfeit  to  the  long  ' 
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the  supernumerary  cattle  put  in,  and  shall 
also  pay  damages  to  the  plaintiff. 

See  title  Admeasubbmbnt,  Wbit  of. 

8USCEAB0S  AHD  7AL8I7T.  This 
phrase,  as  used  in  the  Courts  of  Chancery, 
denotes  the  liberty  which  these  Courts  will 
occasionally  grant  to  a  plaintiff  who  dis- 
putes an  account,  which  tiie  defendant 
alleges  is  settled,  to  scrutinize  particular 
items  therein  without  opening  the  entire 
account.  The  shewing  an  item  for  which 
credit  ought  to  have  (but  has  not)  been 
given  is  to  $urcharge  the  acoount;  the 
proving  an  item  to  have  been  inserted 
wrongly  is  Xo  falsify  the  account. 
See  title  Sbttlbd  Account. 

BUB  OXn  nr  TITA.  a  writ  that  lay  for 
the  heir  of  a  woman  whose  husband  had 
aliened  her  land  in  fee,  and  she  had 
omitted  to  bring  the  writ  of  cut  in  viid  for 
the  recovery  thereof;  in  which  case,  her 
heir  might  have  this  writ  against  the 
tenant  after  her  decease  (Cowel). 

BT7BSTT :  See  title  Subetyship. 

BUBETT  07  THE  PEACE.  This  secu- 
rity consists  in  being  bound  with  one  or 
more  securities  in  a  recoo^izanoe  or  obli- 
gation to  the  king  enterea  on  record,  and 
taken  in  some  (3ourt,  or  by  some  judicial 
officer;  whereby  the  parties  acknowledge 
themselves  to  be  indebted  to  the  Crown  in 
the  sum  required  (for  instance,  £100),  with 
condition  to  be  void  and  of  none  effect  if 
the  party  shall  appear  in  Court  on  such  a 
day,  and  in  the  meantime  shall  keep  the 
peace,  either  generally  towards  the  king 
and  all  his  liege  people,  or  particularly  also 
with  regard  to  the  person  who  seeks  such 
security.  Or  if  the  security  be  for  the  good 
behaviour  of  the  party,  then  on  condition 
that  he  shall  demean  and  behave  himself 
well  (or  be  of  good  behaviour)  either  gene- 
rally or  specially,  for  the  time  therein 
limited. 

See  title  Peace,  Abticles  of  the. 

BUBETYSmP.  This  word  denotes  the 
relation  in  which  one  person  who  is  not 
primarily  indebted  stands  towards  two 
other  persons,  viz.,  the  primary  creditor 
whom  ne  further  assures  in  his  debt,  and 
the  primary  debtor  whom  he  assists  in 
obtaining  credit  The  relation  is  con- 
tractual in  these  respects,  viz.,  the  surety 
agrees  with  the  creditor  to  pay  him,  failing 
the  debtor ;  and  the  debtor  agrees  to  repay 
the  surety  the  amount  which  he  may  have 
paid  on  his  account  to  the  creditor. 

The  utmost  good  faith  is  required  from 
all  parties  to  this  contract,  any  concealment 
or  misrepresentation  of  material  facts  on 
the  part  of  the  creditor  releasing  the 
surety  (Pt deoo&  v.  Bishop,  3  B.  ft  C.  605 ; 
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HamOUm  r,  WaUon,  12  OL  ft  F.  109). 
Whence  the  surety  will  be  disoharged  if 
the  creditor  yaries  the  coutraot  wiUi  his 
debtor  without  the  surety's  privity ;  or  if 
without  the  surety's  consent,  he  give  time 
to  the  debtor,  or  release  or  covenant  not  to 
sue  the  debtor  ;  but  where  he  merely  cove- 
nants not  to  sue  the  debtor,  or  merely  gives 
time,  in  either  of  these  cases  (but  not  also 
in  case  ho  release  the  debtor)  he  may 
reserve  his  rights  against  the  surety ;  and 
in  that  case,  the  surety  will  remain  bound. 

It  seems  that  the  surety  cannot  compel 
the  creditor  (as  in  Ronuin  Law,  henffieium 
ezeusnonU  vd  ordiniB)  to  obtain  payment 
of  his  debt  from  the  debtor,  or  even  to  try 
to  obtain  such  payment  in  the  first  in- 
stance; but  he  can  compel  the  debtor  to 
pay  the  debt  when  doe  {FadvBiok  v.  SUuiley^ 
9  Hare,  627).  And  in  case  the  surety  has 
been  called  upon  to  pay,  and  has  paid,  the 
debt,  then  he  is  entitled  to  be  re-imburaed 
the.  amount  by  the  debtor,  a  right  which 
is  commonly  called  his  right  of  recoupment. 
He  has  also  under  sucii  circumstances  a 
right  to  have  all  securities  held  by  the 
creditor  ddivered  up  to  him,  whether  or  not 
the  same  securities,  or  any  of  them,  are 
satisfied  by  his  own  payment  of  the  debt 
{Hodgton  v.  Shavo,  3  My.  &  K.  190,  and 
M.  L.  A.  Act,  1856) ;  and  whether  or  not 
he  knew  at  the  time  of  becoming  surety 
that  the  creditor  held  such  securities,  a 
right  which  was  called  in  Latin  the  hvne- 
ficium  cedendarum  adionum. 

Where  there  are  two  or  more  sureties 
for  one  and  the  same  deht,  they  have  in 
English  Law  no  right  (as  they  had  in 
Roman  Law  under  the  Eputula  Hadriant) 
to  require  the  creditor  to  split  his  demand 
equally  between  or  amongst  all  the  solvent 
co-sureties  (benejiciufn  dtvtnonu),  but  in 
lieu  thereof  they  hare  what  is  called  the 
right  of  oantribution  as  against  each  other, 
where  one  or  more  have  paid  the  entire 
debt.  At  Law  this  right  of  contribution 
used  to  be  regulated  by  the  original  number 
of  co-sureties  (Batard  v.  Hawe»,  2  £1. 9t  Bl. 
287),  but  in  Equity  by  the  number  of  those 
who  were  solvent  at  the  time  of  payment 
{Feter  v.  Rick,  1  Gh.  Rep.  19) ;  and  for  this 
purpose  it  did  not  matter  whether  all 
the  oo-sareties  were  by  one  instrument  or 
by  several  instruments  (Dering  v.  Eaii  of 
WineheUea,  1  W.  &  T.  L.  G.  89),  provided 
they  were  equally  upon  a  line  as  sureties 
for  one  common  debt,  and  not  one  for  one 
part  only  and  the  lytUers  for  the  other  part 
of  the  debt  {Coope  v.  Tufyman,  1  T.  &  R. 
426),  or  some  as  being  only  collaterally 
liable  in  mibiidium  of  the  others  (Stoain  v. 
Wallf  1  Gh.  Rep.  149) ;  and  of  course,  the 
rule  of  Equity  now  prevails  in  all  these 
respects  at  Law  also. 


WJBJA.OE :  SS0  title  QvrmnatmL 

BUXMISB.  This  word  commonlj  de- 
notes to  suspect,  conjecture,  or  suggert.  In 
former  times,  where  a  defendant  in  an 
action  pleaded  a  local  oustom — as,  e.y.,  a 
custom  of  the  Gity  of  London — ^it  was  neces* 
sary  for  him  **  to  surmise,"  that  id,  to  sug- 
gest, that  such  custom  should  be  certified 
to  the  Gourt  by  the  mouth  of  the  Beoorder, 
and  without  such  a  ** surmise"  Uie  issue 
was  to  be  tried  by  the  country,  as  other 
issues  of  fact  are  (1  Burr.  251 ;  Yin.  Abr. 
246  (G.)). 

BUSFLVS   nr    BAKKSUFTCY.      The 

bankrupt  has  not  such  an  interest  in  a 
prospective  surplus  coming  from  his  estate 
as  to  maintain  an  action  respecting  it 
(Roehfori  ▼.  Battenby,  2  H.  L.  G.  388); 
neither  ia  the  trustee  in  bankruptcy  a 
trubtee  for  him  (Be  LeadJtnUer,  10  Gh.  Dit. 
388),  but  only  for  the  creditors. 

BURPLTTB  LAHD8 :  See  title  Sufebflcocs 
Lands. 

sintPLirs  Monrs,  nr  xosraAeEB. 

These  moneys  are  (or  may  be)  directed  by 
the  clause  in  that  behalf  incidental  to  the 
power  of  sale  contained  in  the  mortgrtge 
deed  to  be  paid  to  the  executors,  adminis- 
trators, or  assigns  of  the  mortgagor,  if  the 
sale  takes  place  in  his  lifetime,  and  to  his 
heirs  or  assigns,  if  it  takes  place  after  Lis 
death, — that  being,  in  fact,  the  devolution 
of  these  moneys,  which  in  either  event  the 
law  would  of  itself  prescribe.  (See  also 
Daiown  v.  Bank  of  Whitehaven,  6  Gh.  Div. 
218). 

SUBFBIBS:  See  titles  Acuxdekt;  M»- 

TAKX;  FSAVD. 


SUBBSBTJTTSB 
SUBSSjrOIHBEB 


a 


iSM  title  HutuiTM. 


BUSBEHDEB.  A  surrender  ia  of  a 
nature  directly  the  reverse  of  a  release ;  for 
as  the  latter  operates  bv  the  greater  estate 
descending  upon  the  less,  so  a  sunender 
operates  by  the  falling  of  a  less  estate  into 
a  greater,  the  two  estates  being  in  privity 
in  each  case.  It  is  defined  by  Lord  Ooke 
to  be  the  yielding  up  of  an  estate  for  life  or 
^ears  to  him  who  has  an  immediate  estate 
in  reversion  or  remainder,  wherein  the 
estate  for  life  or  veani  may  drown  by 
mutual  agreement  oetween  them.  The 
person  who  so  surrenders  is  termed  the 
surrenderor,  and  the  jperwn  to  whom  ha 
surrenders  is  termed  the  sotieaderee. 
Sometimes  a  surrender  takes  place  hj 
operation  of  law,  and  in  that  oaae  it  is 
called  an  implied  surrender,  as  opposed  to 
the  express  surrender  described  aboTS.  An 
implied  surrender  is  where  the  lessee  eltber 
hifflself  takes  a  new  lease  in  ponesnoii  fiom 
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his  revemoner  or  landlord  before  the  ex- 
piration of  hia  subsiBting  lease,  or  is  party 
or  priv^  to  the  grant  of  Buch  new  lease  to 
any  third  person;  for  in  either  of  these 
oases  the  suDsisting  lease  is  deemed  in  law 
to  have  been  surrendered  to  the  landlord 
immediately  before  the  grant  of  such  new 
lease. 

See  title  Subrkndbb  of  Goptholds. 

8UBBEHDEB  OF  C0P7E0LD8.     The 

mode  of  conveying  or  transferring  copyhold 
property  from  one  person  to  another  is  by 
means  of  a  eurrender  and  an  admittanoe; 
the  surrender  consists  in  the  yielding  up 
of  the  estate  by  the  tenant  into  the  hands 
of  the  lord  (who  is  in  a  manner  the  rever- 
sioner  or  landlord)  for  such  purposes  as  are 
expressed  in  the  surrender.    The  process 
in  most  manors  is  for  the  tenant  to  come  to 
the  steward  either  in  Court  or  out  of  Court, 
or  else  to  two  customary  tenants  of  the 
same  manor,  provided  there  be  a  custom  to 
warrant  it,  and  there  by  delivering  up  a 
rod,  a  glove,  or  other  symbol,  or  by  mere 
word  of  mouth,  as  the  custom  directs,  to 
resign  into  the  hands  of  the  lord,  by  the 
hands  and  acceptance  of  his  steward,  or  of 
the  said  two  tenants,  all  his  interest  and 
title  to  the  estate,  in  trust  to  be  again 
granted  out  by  the  lord  to  such  persons  and 
for  such  uses  as  are  named  upon  the  sur- 
render, and  as  the  custom  of  the  manor  will 
warrant.    Formerly,  such  a  surrender  was 
wanted  in  order  to  devise  copyholds ;  but 
it  was  rendered  unnecessary  by  Preston's 
Act,  1815  (55  Geo.  3,  o.  192).    A  surrender 
in  the  case  of  legal  estates  tail  in  copyholds 
is  at  the  present  day  the  only  mode  of 
barring  same  (3  &  4  W^ill.  4,  c.  74) ;  but  in 
the  case  of  equitable  estates  tail  in  copy- 
holds, either  a  surrender  or  a  disentailing 
deed  may  be  used  for  that  purpose  (3^4 
Will.  4,  o.  74). 

See  title  Adhittanob. 

SUBBOGATE.  One  who  is  appointed 
or  substituted  in  the  place  of  another,  most 
commonly  in  the  place  of  a  bishop,  or  a 
bishop's  chancellor.  He  usually  presided 
in  the  bishop's  diocesan  court,  and  as  the 
representative  of  the  ordinary  granted 
letters  of  administration  where  the  spiritual 
court  was  not  presided  over  by  a  judge. 
See  title  Coubts,  EocLEsiAffnoAL. 

BintVIVOBSHIP.  One  of  the  incidents 
of  joint  estates  is  what  is  termed  the  doc- 
trine of  survivorship,  by  which  when  two 
or  more  persona  are  seised  of  a  joint 
estate,  or  are  jointly  possessed  of  a  chattel 
interest,  the  entire  tenancy  upon  the  de- 
cease of  any  of  them  remains  to  the 
survivors,  and  at  length  to  the  la«t  sur- 
vivor.    This  incident  does  not  attach  to 
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estates  held  by  tenancy  in  common;  bat 
in  the  case  of  these  latter  tenancies  it  is 
not  unusual  to  insert  an  express  clause  of 
survivorship  or  accrual,  as  it  is  called. 
There  is  this  difference  between  the  accrual 
in  joint  tenancies  which  is  implied  by  law, 
and  the  accrual  in  common  tenancies  which 
is  expressed  in  the  words  of  the  deed,  that 
whereas  the  former  takes  place  repeatedly, 
as  often  as  the  event  arises,  the  latter  is 
conflued  to  the  original  shares  only  of  the 
tenants,  and  does  not  extend  also,  unless 
particularly  so  expressed,   to  the  shares 
accrued  by  the  accrual,  it  being  a  maxim 
of  law  as  to  the  express  clause  that  (in  the 
absence  of  express  words)  theze  is  **no 
survivorship  upon  survivorship  "  (Pain  v. 
Benson,  3  Atk.  80).    Usually,  also,  there 
is  no  survivorship  implied  at  law  as  between 
partners;  moreover,  the  Court  of  Chancery 
will  defeat  survivorship  upon  very  slight 
distinctions. 

See  titles  Joint  Tenancy  ;  Subvivob- 
SHip,  Wife's  Bioht  of. 

BT7BVIVOB8HIP,  PBOOF  OP.  There  is 
no  presumption  recognised  by  the  Engliah 
Law  regarding  which  of  two  or  more 
persons  who  have  perished  in  one  common 
calamity  was  or  were  the  survivor  or  sur- 
vivors, but  the  person  alleging  the  survivor- 
ship of  one  or  other  must  prove  same 
(UndertDOod  v.  Wing,  Wing  v.  Angrave, 
19  Beav.  459;  4  l5e  G.  M.  &  0/633 
8  H.  L.  0. 183). 

SVBVIYOBSHIP,  WIFE'S  BIGHT  OF. 

A  wife  surviving  her  husband  takes  back 
to  herself  absolutely  all  her  leasehold  pro- 
perty (whether  in  possession  or  in  rever^ 
sion)  not  disposed  of  by  him  by  act  inter 
vivos ;  and  also  all  her  freehold  fee-tail  and 
fee-simplo  estates ;  and  also  all  her  choses  in 
action  which  have  not  been  reduced  by  her 
husband  into  possession ;  and  also  all  her 
pure  personal  estates  in  reversion  which 
have  not  fallen  into  possession  during  the 
coverture  (Snell's  Equity,  5th  ed.  374-398). 
See  title  Equity  to  a  SBTTLBaiKNT. 

SUSFEHDIHG  POWBB:  See  title  Dis- 

FENSIKQ  POWBB. 

SirSPSiraiOK.  a  temporary  stop  or 
suspension  of  a  man's  rights ;  e,g^  the  de- 
priving of  an  ecclesiastic  of  the  profits  and 
privileges  of  his  benefice  for  a  tim&  Also, 
easements  may  be  suspended  for  a  time  by 
unit^  of  ownership  of  the  dominant  and 
servient  tenements,  and  may  revive  again 
upon  the  subsequent  separation  again  of 
the  tenements ;  also,  rent-charges  may  be 
suspended  by  reason  of  the  like  unitv  of 
ownership;  also,  powers  are  sometimes 
said  to  be  suspendea,  as  opposed  to  being 
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SnSFXH'BIOV-- eon/tfitied. 
extingniahod,  but  the  word  8a«pended  is 
not  very  properly  used  in  that  case. 
See  titles  Easements  ;  Powibs,  &a 

BWEABIHO:  See  titles  Blasphemy; 
Oaths. 

8W0BK  CLSBX8 :  See  title  Six  Glbbks, 

SYNDICS.  As  applied  to  foreign  bank- 
rupts, is  tlie  term  corresponding  to  as- 
signees of  the  bankrupt  (now  trustee  for 
the  creditors  of  the  bankrupt)  iu  English 
Law.  But  the  term  is  also  capable  of 
expressing  other  bodies  invested  with  a 
legal  status. 

SYKOEAPHJS.  Were  later  forms  of 
the  literal  contract  (literie  obligatio)  in 
Roman  Law,  and  are  stated  to  have  oeen 
2>tlMteral,  as  against  chirographe  which 
are  said  to  have  been  untlateral. 


T. 

TAGXIHO.  This  word  denotes  annex- 
ing, and  as  applied  to  mortgages  it  signifies 
the  annexation  of  a  subsequent  to  some 
prior  charge,  so  as  to  squeeze  out  a  mesne 
charge.  This  is  its  chief  application  in 
]&w;  but  under  the  Vendor  and  Pur- 
chaser Act,  1874  (37  &  38  Vict.  c.  78),  s.  7, 
the  doctrine  of  tacking  was  abolished  as 
from  the  7lh  of  August,  1874.  However, 
by  the  Land  Transfer  Act,  1875,  the  doc- 
trine of  tacking  has  been  restored  in  its 
entirety  as  from  the  7th  of  August,  1874, 
excepting  as  to  anything  done  in  the 
interval  between  the  7th  of  August,  1874 
(inclusive),  and  the  1st  of  Januarv,  1876 
?exclu8ive).  The  law  is  expressed  in  the 
following  rules,  which  are  principally 
taken  from  the  celebrated  case  of  Brciee  v. 
Marlborough  (Duchees),  2  P.  Wms.  491  :— 

(1.)  A  tbird  mortgagee  buying  in  a  first 
mortgage,  being  a  legal  mortaage,  may 
annex  his  third  mortgage  to  the  first,  so  as  to 
squeeze  out,  i.e.,  get  paid  before,  the  second 
or  mesne  mortgage ; 

(2.)  One  who  is  a  legal  mortgagee  to 
begin  with,  and  who  afterwards  advances 
a  further  sum  upon  a  judgment,  may  in 
like  manner  annex  his  judgment  to  his 
mortgage;  but  one  who  is  a  judgment 
creditor  to  begin  with  cannot  annex  his 
judgment  to  a  first  legal  mortgage  which 
ne  may  afterwards  obtain  a  transfer  of, 
tcilj  so  RS  to  squeeze  out  a  mesne  mort- 
gage, because  otherwise  he  may  (after 
actual  deliveiT  in  execution  under  the 
judgment)  tacK  the  judgment  to  the  mort- 
gage (Ex  parte  Evaiu,  In  re  WaUcine, 
11  Oh.  Div.  691). 

(8.)  Tacking  is  excluded  when  all  the 
mortgages  are  equitable;  also,  where  the 


XACKnSQt'-amHmued. 
third  mortgage  or  the  sabaequent  jndgmeDt 
is  made  or  obtained  with  noticeof  the  aeeaiid 
or  mesne  mortgage. 

See  titles  Ookboudation  of  Mobt- 
GAOEs;  Notice. 

TAIL.  This  word,  used  in  oonjunctioii 
with  the  word  **  estate  **  or  the  woia  **  fee,*' 
signifies  an  estate  of  inheritance,  descend- 
ible to  some  particular  heirs  only  of  the 
person  to  whom  it  is  granted,  in  contra- 
distinction to  an  estate  in  fee  simple,  which 
is  an  estate  descendible  to  the  heirs  general 
(without  distinction)  of  the  person  to  whom 
it  is  granted.  An  estate  tail  is  of  two 
kinds,  general  and  special.  When  lands 
are  given  to  a  man  and  the  heirs  of  his 
body  without  any  further  restriction,  this  is 
called  an  estate  tail  general ;  because  bow 
often  soever  such  donee  in  tail  be  married, 
his  issue  by  every  such  marriage  is  capable 
of  inheriting  the  estate  taiL  But  if  the  gift 
is  rebtrainea  or  limited  to  certain  heira  of 
the  donee's  body,  exclusively  of  others,  as 
in  the  case  of  lands  being  given  to  a  man 
and  the  heirs  of  his  body  on  Mary  his  pre- 
sent wife  to  be  begotten,  this  is  an  e^te 
tail  specialj  because  the  issue  of  the  donee 
by  any  other  wife  is  excluded. 

Estates  tail  are  albo  distinguished  into 
estates  tail  male  and  estates  tail  female 
When  lands  are  given  to  a  person  and  the 
heirs  male  of  his  or  her  bodv,  this  is  called 
an  estate  tail  male,  and  to  wnioh  the  female 
heirs  are  not  capable  of  inheriting.  On 
the  other  hand,  when  lands  are  given  to  a 
person  and  the  heirs  female  of  his  or  her 
body,  this  is  called  an  estaie  taU  female, 
and  to  which  the  male  heirs  are  not  capa- 
ble of  inheriting.  The  person  who  holds 
an  estate  tail  is  termed  a  tenant  in  tail. 
And  when  a  person  grants  land  to  a  man 
and  his  particular  heirs  in  the  manner  above 
desorilx^  (t.e.,  when  he  creates  an  estate 
tail),  such  person  is  said  to  entail  his  lands 
(1  Cruise,  78,  79 ;  Les  Termee  de  la  Ley). 

Estates  tail  exist  chiefly  in  lands  of  free- 
hold tenure,  the  statute  De  Denis  Condi- 
tionalibu$  flS  Edw.  1,  c.  1)  upon  which 
they  depend  speaking  only  of  '*  tenements 
of  inheritance/'  However,  certain  manors 
having,  in  imitation  of  the  Courts  at  West- 
minster, introduced  into  their  Ckmrts  the 
analogy  of  the  statute,  while  other  manois 
have  persistently  excluded  it,  it  follows  that 
in  manors  of  the  former  class  an  estate  tail 
in  copyhold  lands  may  and  does  exist,  and 
arises  in  virtue  of  the  same  words  as  the 
like  estate  in  freehold  lands;  whereas  in 
manors  of  the  latter  class  an  estate  tail  does 
not  exist,  but  a  donum  condiiionale  only,  i^^ 
a  fee  simple  conditional  at  Common  Law,  as 
was  the  case  with  all  like  gifts  of  freehold 
lands  before  the  stat.  De  Dome* 
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Personal  estate  oannot  be  entailed ;  and 
words  of  limitation  which  would  confer  an 
estate  tail  in  freehold  lands  give  a  fee 
simple  absolute  in  leasehold  lands  (^Leven- 
thiirpe  Y.  Aahbia,  Tud.  Cony.  768),  and 
a  fee  simple  conditional  in  the  case  of 
grants  of  personal  annuities  (EaH  of 
Stafford  V.  Buckley,  2  Ves,  Sen.  170). 
See  title  Estate  Tail. 

TAKIira,  FELONIOUS :  See  title  Lab- 

-OBNT. 

TALES  DS  CntCUlCSTAirTIBVS :  See 
title  Tales,  Pbatino  a. 

TALES,  FBATIHO  A  When  by  means 
of  challenges,  a  stifficient  number  of  un- 
exceptional jurors  does  not  appear  at  the 
trial,  either  party  may  pray  a  tcdea  as  It  is 
termed  ;  that  is,  a  supply  of  sroH  men  as 
are  summoned  on  the  first  panel  in  order 
to  make  up  the  deficiency.  For  this  pur- 
pose a  writ  of  decern  ialee,  oeto  tcUeSf  and 
the  like,  used  to  be  issued  to  the  sheriff  at 
Common  Law,  and  that  must  still  be  done 
at  a  trial  at  bar,  if  the  jurors  make  default. 
But  at  the  assizes  or  nisi  priuSj  by  virtue 
of  the  stat  35  Hen.  8,  c.  6,  and  other  sub- 
sequent statutes,  the  judge  is  empowered 
at  the  prayer  of  either  party  to  award  a  talee 
de  circunutantibutt  t.e.,of  the  bytianden  or 
of  persons  present  in  the  Court,  to  be  joined 
to  the  other  jurors  to  try  the  cause,  who, 
however,  are  liable  to  the  same  challenges 
as  the  principal  jurors.  This  is  usually 
done  totiea  quotiee  till  the  legal  niunber  of 
twelve  is  completed  (1  Inst.  155). 

TALIS  HOH  EST  EABEX.  What  is 
similar  is  not  identical.  Therefore,  there 
is  no  estoppel  by  contrary  judgment  in 
oases  exactly  similar,  but  the  matter  is 
said  to  be  concluded  by  authority. 
See  title  Estofpbl. 

TAUTER  FSOCESSUX  EST.  Upon 
pleading  the  judgment  of  an  inferior  Court, 
the  proceedings  preliminary  to  such  judg- 
ment, and  on  which  the  same  was  founded, 
must,  to  some  extent,  appear  in  the  plead- 
ing, but  the  rule  is  that  they  may  be 
alleged  with  a  general  allegation  that 
**  such  proceedings  were  had,"  instead  of  a 
detailed  account  of  the  proceedings  them- 
selves, and  this  general  allegation  is  called 
the  TalUer  proeeseum  eel  (I  Wms.  Saund. 
112,  113:  Steph.  PI.  369,  5th  ed.).  A  like 
concise  mode  of  stating  former  prooeedin|;s 
in  a  suit  is  adopted  at  the  present  day  in 
Chancery  proceedings  upon  Petitions  and 
in  actions  in  the  nature  of  Bills  of  Bevivor 
and  Supplement. 

TALLAGE.  This  word  means  the  share 
of  a  man's  substance  paid  by  way  of  toll, 
or  tax,  and  is  derived  from  the  French 


TALLAGE — eonUnved, 

taiUer,  which  signifies  a  share  cat  out  of 
the  whole  (Cowel.) 

See  title  Taxatioh,  Histobt  of. 

TALTABTWS  CASE:  See  title  Estatb 
Tail. 

TAXATIOE,  HISTOBT  OF.     In  early 
Anglo-Xorman  times,  taxation  was  two* 
fold:— 
(1.)  Taxes  upon  land,  and  being  either 
(a.)  On  military  tenants ;  or 
(b.)  On  socage  tenants ;  and 
(2.)  Taxes  upon    persons    other    than 
landowners,  being  the  taxes  com- 
monly called  taUagea, 
The  taxes  of  the  first  class  were  nothing 
more  than  the  incidents  of  tenure,  viz., 
aids,    reliefs,    wardships,    marriages,    es- 
cheats, and  the  like,  the  amounts  of  which 
were  regulated  by  Magna  Charta,  1215. 
The  taxes  of  the  second  class  were  granted 
by  the  Commons  in  Parliament ;  and  it  is 
regarding  these  latter  taxes  that  most  of  the 
statutes  protecting  the  subjects'  property 
against  illegal  taxation  have  been  made, 
chief  amongst  which  is  the  StattOum  de 
TaUaaio  non  Coneedendo   (25    £dw.   1). 
But  the  king  also  derived  a  large  revenue 
frt>m   his    hereditary  domains,    e,g.,    the 
demesne  lands  and  forests  of  the  Crown. 

In  later  times  fresh  sources  of  revenue 
were  opened  up,  namely : — 
(1.)  The  oustuma  antiqua  eive  magna, 
being  customs  granted  for   the 
first  time  in  25  Edw.  1.  and  fall- 
ing   upon   wool,    woolfels,   and 
leather,  exported  and  imported ; 
(2.)  The  euetuma  nova  $ive  parvo,  being 
customs  granted  for  tne  first  time 
in  31  Edw.   1,  and  fiedling  upon 
merchant  straneers   exclusively, 
and  being  in  addition  to  their  as- 
sessment under  the  euttuma  an- 
tiqua aive  magna ; 
(8.)  Butterage,  being  a  charge  of  2$.  on 
every  tun  of  wine  imported  by 
merchant  strangers ;  and 
(4.)  Prisage,  being  a  charge  of  20s.  for 
one  ton  before  and  another  behind 
the  mast,  and  falling  upon  Eng- 
lish merchants  having  20  tons  of 
wine  or  more  on  board. 
Two  other  modes  of  raising  a  revenue 
were  given  to  the  sovereign  by  special 
Acts  of  Parliament,  passed  usually  at  the 
commencement  of  each  reign,  visL  :— 
(1.)  Tonnage  and  Poundage,  the  former 
on  wine  and  the  latter  on  dry 
goods ;  and 
(2.)  Aids,  being  chiefly  tenths  and  fif- 
teenths of  moveable  goods. 
The  king  also,  in  virtue  of  his  preroga- 
tive, or  of  an  assumed  prerogative,  exercised 
other  modes  of  raising  a  revenue,  viz. :— 
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TAXATION,  EUrrOBT  01— continued. 

(I.)  Purveyance; 

(2.)  Benevolences; 

(8.)  Forced  loans ;  and 

(4  )  Fines,  forfeitures,  and  penalties. 

The  king  also  derived  an  occasional 
but  not  inconsiderable  revenue  from  his 
custody  of  the  temporalities  of  bishoprics 
upon  a  vacancy  thereof  and  from  first- 
fruits  and  tenths  upon  ordinary  church 
livings ;  also,  from  his  right  to  royal  fish, 
wrecks,  treasure-trove,  waifs,  and  estrays ; 
and  from  royal  mines ;  and  from  his  right 
to  the  custody  of  the  estates  of  idiots  and 
lunatics. 

In  12  Car.  2,  when  the  feudal  tenures 
were  commuted  into  socage  tenures,  the 
revenue  from  the  feudal  dues  was  taken 
away,  and  in  lieu  thereof  the  excise  duties 
were  given  to  the  king;  but  afterwards, 
in  1692,  an  equivalent  fur  the  feudal  dues 
was  re-imposed  on  land  in  the  shape  of 
the  land-tax,  which  in  38  Geo.  3,  was  fixed 
at  4«.  in  the  pound,  and  made  perpetual. 
A  tax  on  income  (and  which  is  diversely 
called  the  income  or  property  tax)  was  im- 
posed for  the  first  time  in  1798  (38  Geo.  8) ; 
and  this  after  being  abolished  in  1802  was 
revived  in  1803 ;  and  being  again  abolished 
in  1816,  it  was  revived  in  1642  by  the 
Stat  5  &  6  Yict.  c.  35,  and  since  then  it 
has  continued  to  exist,  varying  only  in  its 
amount. 

See  title  Taxattoh,  Vabikties  of. 

TAXAnOH,    YAEISTISS    OF.      The 

principal  varieties  of  taxation  at  the  pre- 
sent day  are  the  following : — 
(I.)  iooaZToxe*,  commonly  called  Bates, 
and  comprising  the  following : — 
(1.)  Borough  Bates ; 
(2.)  County  Bates ; 
(3.)  General  Improvement  Bates ; 
(4.)  Poor  Bates ; 
(5.)  District  Bates ; 
(6.)  Water  Bates ; 
(7.)  Lighting  Bates; 
(8.)  Highway  Bates : 
(9.)  Church  Bates,  &c.,  &c 
(11.)  Imperial  Taxee,  being  taxes  pro- 
perly so  called,  and  oomprising 
the  following : — 
(1.)  Land  Tax; 
(2.)  Customs; 
(3)  Excise; 

(4.)  Poet  Office  Bevenue ; 
(5.)  Stamps  on  legal  documents,  in- 
cluding Legacy  Duty,  Suc- 
cession Duty,  &o. ; 
(6.)  Queen's  Taxes,  otherwise  called 

Assessed  Taxes ; 
(7.)  Offices  and  Pensions  Duty ;  and 
(8.)  Income  or  Property  Tax. 
See  titles  Batimo  ;  Taxation,  Hibtobt 
or. 


TAZATIOV  OF  OOBIB.  There  are  oar- 
tain  officers  in  the  Courts  who  are  ap- 
pointed to  examine  the  items  in  solicitonE' 
bills,  and  to  make  such  deductions  as  they 
thins  proper  to  be  made:  this  process  of 
examining  the  bills,  and  making  the  pro- 
per deductions,  is  technically  termed  tax- 
ing costs.  The  officers  who  perform  this 
duty  are  the  masters  or  taxing  masters  of 
the  respective  Courts:  and  when  a  master, 
or  taxing  master,  has  so  examined  a  bill 
(or  taxed  the  costs,  as  it  is  termed),  and 
has  deducted  the  items  which  he  has 
thought  proper  to  disallow  from  the  groas 
amount,  ne  marks  down  the  remaining 
sum  which  is  to  be  allowed,  and  this  re- 
maining sum  is  thence  called  the  mastar'a 
aUocaiur,  or  certificate. 

The  taxation  of  costs  may  be  made  on 
either  of  two  scales,  that  is  to  say,  either 
(1.)  As  between  solicitor  and  client,  wKich 
Ib  the  more  liberal ;  or  (2.)  As  between 
party  and  party,  which  is  the  leas  liberal 
scale. 

At  any  time  before  the  taxing  master  or 
master's  certificate  or  affoeatur  is  signed, 
any  party  dissatisfied  therewith  may  apply 
by  summons  at  Chambers  for  an  order  to 
review  the  taxation,  such  review  extending 
only  to  matters  objected  to  before  the 
master,  and  of  which  objected  matters 
with  the  grounds  of  objection  thereto^  a 
written  statement  must  be  furnished. 

See  titles  Costs  ;  Costs  of  tbx  Dat  ; 
Costs,     Solicitobs    Act,     1843  ; 

HiGHBB  AND  LOWBB  SOALK,  CkWIB. 

TAXES,  OOTBirAlIT  TO  PAT.  This 
covenant  throws  upon  the  leasee  the  pay- 
ment of  taxes  which  would  otherwise  have 
to  be  borne  by  the  lessor.  These  taxes  are 
land  tax,  sewers  rates,  and  tithe  rent- 
charge,  and  also-  all  assessments  niade  or 
to  be  made  in  respect  of  permanent  im- 
provements done  by  order  of  a  local  aatiio- 
rity.  The  words  of  the  covenant  should 
include  **  taxes,  assessments,  and  out- 
goings **  (Palmer  v.  Earithj  14  Mee.  &  WeL 
428  :  Jefery  v.  Neale,  L.  B.  6  C.  P.  240); 
and  should  also  include  the  words,  **  bur- 
dens, duties,  and  services"  (Tidiwdl  v. 
Whitworth,  L.  B.  2  a  P.  326). 

TAXIHO  XABTEBS :  See  title  Taxatio!! 
or  Costs. 

TSLX0BAFH8.  Under  the  stai  31  ft 
32  Vict,  c  110,  and  the  Amendment  Act, 
32  &  33  Vict.  c.  73,  the  Government,  in  its 
Postmaster-General,  was  authorized  to 
acquire,  work,  and  maintain  electric  tele- 
graphs, for  the  use  of  the  public,  having 
previously  only  had  the  use  thereof  in 
common  with  the  publia  The  telegraph 
company  (and  now,  eemble^  the  Govero- 
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ment)  U  not  answerable  for  the  conae- 
qnenoes  of  a  mistake  in  transmitting  the 
message  on  the  wires  {MeAndrew  ▼.  Eleo- 
trio  Telegraph  Company,  17  0.  B.  3),  nor 
for  delivery  of  a  telegram  at  the  wrong 
address  iDieksan  ▼.  ReuUr*9  Telegraph 
Qmpany,  2  0.  P.  Div.  62).  Telegraph 
messages  are  not  priyileged  from  prodoo- 
tion  for  pnrposes  of  evidence  in  Courts 
of  Justice  (jbt  re  FoddeO,  8  Jur.  (N.S.) 
181). 

TXLLSBS.  Four  ofiScers  in  the  Ex- 
chequer were  so  called,  whose  duty  it  was 
to  receive  all  moneys  due  to  the  king. 
They  also  paid  all  persons  any  money  pay- 
able by  the  king,  by  warrant  from  the 
auditor  of  the  receipt,  and  made  weekly 
and  yearlv  books  of  their  receipts  and  pay- 
mentSi  which  they  delivered  to  the  Liord 
Treasurer  (Oowel). 

TELLSRS  nr  FASLIAICSVT.  In  the 
language  of  Parliament,  the  **  tellers  "  are 
the  members  of  the  House  selected  to 
count  the  members  when  a  division  takes 
place.  In  the  House  of  Lords  a  division 
IS  effected  by  the  **  non-contents  "  remain- 
ing within  the  bar,  and  the  *' contents," 
going  below  it ;  a  teller  being  appointed 
for  each  party.  In  the  Commons  the 
"ayes'*  go  into  the  lobby  at  one  end  of 
the  House,  and  the  **  noes  "  into  the  lobby 
at  the  o^er  end,  the  House  itself  being 
perfectly  empty,  and  two  tellers  being  ap- 
pointed for  eadi  party  (May's  Treatise  on 
rarliament). 

TEMPOBALXTCEB  OF  A  BISHOP  :  See 

title  Spibituauties  of  a  Bibhop. 

TEHAHCY  :  See  title  Tknaht. 

TEHAHT.  In  the  language  of  the  law, 
every  possessor  of  landed  property  is  called 
a  tenarUf  witii  reference  to  such  property, 
almost  all  the  real  property  of  this  king- 
dom being  by  the  policy  of  the  law  supposed 
to  be  granted  by,  dependent  upon,  and 
holden  of,  some  superior  lord,  in  con- 
sideration of  some  service  to  be  rendered  to 
the  lord  by  the  tenant  or  possessor  of  the 
property.  Tenants  are  distinguished,  ac- 
cording to  the  nature  of  the  estate  which 
they  hold,  a  person  who  holds  an  estate  in 
fee  simple  being  called,  with  reference  to 
such  estote,  a  tenant  in  fee  simple ;  and  a 
tenant  who  holds  an  estate  tail  is  called, 
with  reference  to  such  estate,  a  tenant 
in  tail;  and  if  it  is  an  estate  for  years, 
he  is  then  called  a  tenant  for  years,  and 
so  on. 

See  titles  Estate  ;  TzmntB,  &o. 

TSVAHT  IH  COHXOir.  Tenants  in 
common  are  generally  defined  to  be  such 
as  hold  by  seToral  and  distinct  titles,  but 


TXHAHT  IH  COKKOV—ootUinued. 
by  unity  of  possession,  because  none  knows 
his  own  severalty,  and  therefore  they  all 
occupy  promiscuously,  and  (excepting  by 
express  words)  there  is  no  survivorship 
between  them,  as  there  is  in  the  case  of 
joint  tenants. 

See  titles  Esttats  ;  Joint  Tenants. 

TEHAHT  BY  THB  CUBTB8T:  See  title 

OUBTBST. 

TBHAHT  IH  FEB  SDIFLB:  See  titles 
Estate  ;  Feb  Simple. 

TBHAHT  FOB  UFB :  See  title  Estate. 

TEHAHT  TO  TEE  FBJBCIPB:  See  title 
Bboovbbt,  Common. 

TEHAHT  AT  BIFFFEBAHCB  :  See  title 

BUVTEBANCB,  TENANT  AT. 

TEHAHT  IH  TAIL:  See  titles  Estate 
Tail;  Tail. 

TEHAHT  IH  TAIL  AFTEE  F08SIBI- 
LITT  OF  IBSITE  EZTIHCT.  The  meaning 
of  this  title  may  be  thus  explained.  Sup- 
posing lands  to  be  given  to  a  man  and  the 
heirs  of  his  body  on  Matilda  his  present 
wife  to  be  begotten,  the  donee  with  re- 
ference to  the  lands  so  given  is  called  a 
tenant  in  tail.  Now,  if  his  wife  Matilda 
should  happen  to  die  without  leaving 
issue,  or  having  left  issue,  such  issue 
should  die  before  the  donee,  he  would 
then  be  called  a  tenant  in  tail  after  pos- 
sibility of  issue  extinct ;  that  is,  the  possi- 
bility of  his  having  issue  inheritable  to 
the  lands  would  be  extinct,  because 
Matilda  his  wife  was  the  only  source  of 
issue  'capable  of  inheriting  aooording  to 
the  terms  of  the  gift.  Such  a  tenant  can- 
not bar  the  estate  tail ;  but  in  consideration 
of  the  eminency  of  his  estate,  which  is 
peater  than  that  of  an  estate  for  life,  he 
18  dispunishable  for  waste,  not  being  wilful 
^r  humoursome. 

See  titles  Tenant;  Wactfe. 

TEHAHT  IH  TAIL  EX  FBOYISIOHB 

VIBI.  Where  an  owner  of  lands  upon  or 
previously  to  marrying  a  wife,  settled  lands 
upon  himself  and  his  wife,  and  the  heirs 
of  their  two  bodies  begotten,  and  then 
died,  the  wife  being  the  survivor  became 
tenant  in  tail  of  the  husband's  lands  *'  tti 
eoneequenee  of  the  htuiband^e  provteion  "  (ex 
provieione  viW).  Originally,  she  could  bar 
the  estate  tail  like  any  other  tenant  in 
tail;  but  the  husband's  intention  having 
been  merely  to  provide  for  her  during  her 
widowhood,  and  not  to  enable  her  to  bar 
his  children  of  their  inheritance,  she  was 
restrained  (re$peetu  fragUitaiie  euts^  by  the 
stat.  82  Hen.  8,  o.  36,  from  barrmg  the 
taU. 
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TEHAHT  AT  WILL.  Is  a  tenancy 
determinable  at  any  time  at  the  will  of 
either  the  landlord  or  the  tenant  It  may 
be  created  by  express  demise  to  hold  at 
will,  but  that  is  not  often  the  ease;  the 
tenancy  at  will  more  often  arises  when  a 
landlord  leases  lands  to  a  tenant  for  a 
period  of  more  than  three  years  (or  at  a 
rent  less  than  two-thirds  of  a  rack  rent) 
by  word  of  mouth  or  writing  under  hand 
only,  and  not  under  seal,  the  effect  of  the 
want  of  a  deed  in  such  oases  being  under 
the  Statute  of  Frauds  (29  Car.  2,  c.  3),  and 
the  8  &  9  Vict.  c.  106,  to  render  the  lease 
an  estate  at  will  only.  But,  nota  hene^  after 
posfiOesion  taken  and  payment  of  rent  by 
the  quarter  or  half-year,  such  a  tenancy 
becomes  transmuted  in  law  into  a  tenancy 
from  year  to  year,  and  not  determinable 
otherwise  than  a  tenancy  from  year  to  year 
would  be.  A  tenant  at  will  properly  so 
called  is  entitled  to  emblements  when  his 
tenancy  is  determined  by  the  landlord's 
act 

See   titles   Emblbkentb  :    Tchaiit  ; 
Ykab  to  Year  Tknanot. 

TSVAHT  TOB  YZAS8 :  See  titles 
Lbase;  Lamdlobd  and  Tenast. 

TBVAHT  FBOK  TSAB  TO  TBAB:  See 
title  Ybab  to  Yeab  Tenancies. 

TEH  DEB.  In  order  to  a  valid  tender 
the  money  tendered  must  be  actually  pro« 
duccd,  unless  the  creditor  dispenses  with 
the  production  of  it  at  the  time  (Thomat 
V.  Evans,  10  East,  101).  The  tender  must 
also  be  unconditional;  and  for  this  pur- 
pose, in  case  a  receipt  is  wanted,  the 
debtor  should  bring  a  stamped  receipt 
with  him,  and  require  the  creaitor  to  sign 
it,  and  to  pay  the  amount  of  the  stamp 
{LcUng  v.  Meader,  1  0.  &  P.  257). 

TZHDEB,  PLEA  OF.  Signifies  a  plea 
by  which  the  defendant  alleges  tliat  he 
has  been  always  ready  to  pay  the  debt 
demanded,  and  he/ore  Ae  commencement  of 
the  action  tendered  it  to  the  nlaintlff,  and 
now  brings  it  into  Court  ready  to  be  paid 
to  him,  &c.  (Bteph.  PL  247;  Bull.  &  L. 
Preo.  in  PI.  693).  The  plea  of  tender 
must  be  accompanied  by  an  actual  pay- 
ment of  the  amount  into  Court,  such  pay- 
ment being  in  fact  stated  in  the  plea. 
The  plea  therefore  amounts  to  an  aomis- 
fiion  of  tiie  cause  of  action. 

See  titie  Payment  of  Monet  into 

COUBT. 

TSimiBIHO  IBSUS.  If  in  the  plead- 
ings in  an  action  the  defendant  traversed 
or  denied  some  allegation  of  £Mst  put  for- 
ward by  the  plaintiff  in  his  declaration  or 
other  pleading,  a  question  was  at  onoe 
raised  between  the  parties  as  to  the  exist- 
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ence  or  uon-ezistenoe,  truth  or  fiJaebood, 
of  the  fact  to  which  the  travene  was 
directed.  A  question  being  thus  rslaed, 
or,  in  other  words,  the  parties  having 
aniTod  at  a  speoiAe  pmnt,  or  matter 
affirmed  on  the  one  side  and  denied  oq 
the  other,  the  defendant  (as  the  party 
trayersing)  was  obliged  to  oflfer  to  refer 
this  question  to  the  proper  mode  of  trial, 
which  he  did  by  annexing  to  the  ttavoae 
an  apprmnriate  formula  indicatire  of  sneh 
offer,  and  in  so  doing  he  was  said  to  **■  tender 
issue."  Where  the  question  for  trial  was 
one  of  fiict,  the  formula  was  simply  as 
follows :  "  and  of  this  the  defendant  puts 
Iwnself  upon  the  oountiy,"  Ac,  meaning 
that,  with  regard  to  the  question  in  isene, 
he  threw  hhnself  upon  a  jury  of  his 
ooimtirmen.  However,  other  issnes  be- 
sides those  of  fiM3t  were  fluently  tendered 
(Steph.  PI.  59,  60,  5tii  ed.). 
See  title  IflBUE. 


\  This  word  inclndes  within 
its  compass  every  species  <^  real  property 
which  may  be  held,  or  in  respect  of  which 
a  person  may  be  a  tenant,  all  the  real  pn^ 
perty  of  this  kingdom  being  snpoosed  to  be 
granted  by,  dependent  upon,  and  hMen  of, 
some  superior  lord,  by  and  in  oonaideiatiQQ 
of  certain  services  to  be  rendered  to  the 
lord  by  the  tenant  or  possessor  ot  his  pro- 
perty. The  thing  holden  is,  therefore, 
styled  a  tenement,  the  possessor  thereof  a 
tenant,  and  the  manner  of  his  possession 
a  tenure.  As  thus  used,  the  word  "  <eiie- 
ment  '*  extendeth  to  land  and  mesBfoagea  of 
all  varieties,  whether  freehold,  copyhold, 
or  leasehold,  and  is  equally  applicable  to 
inoorooreal  as  to  corporeal  hereditamonta 
See  tities  Tenant;  Tendbe. 

TSHEVDUX.  That  formal  part  of  a 
deed  which  is  characterised  by  the  words 
**to  hold."  It  was  formerly  used  to  ex- 
press the  tenure  by  which  the  estate 
granted  was  to  be  held;  but  since  all 
freehold  tenures  have  been  converted  into 
socage,  the  tenendum  is  of  no  further  use, 
and  is  therefore  joined  in  the  habendum 
(4  Cruise,  26). 

See  titie  Habendum. 

TIVOB,  SXIOUTOB  AOCOBBIHG  10: 

See  titie  Exboutob,  acxx>bdino   so  tbs 
Tenob. 

TEHTXBDBirS  ACT  (LOBB).  The  9 
Geo.  4,  0.  14,  is  so  called,  which  is  de- 
clared to  be  "An  Act  for  rendering  a 
written  memorandum  necessary  to  the 
validitv  of  certain  promises  and  engage- 
ments. 

These  are  four  in  nunber,  that  is  to 
say:— 
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TSHTEBSIVS  A0T  (LOIRDy-txmtd. 

(1.)  A  promiae  to  har  the  Statute  of 
Limitations  (b.  1) ; 

(2.)  A  promise  by  fui  adult  to  pay  a 
debt  oontracted  by  him  during 
infancy  (a.  5)  ;* 

(3.)  Representations  of  ability  in  trade, 
upon  the  strength  of  whioh  credit 
is  intended  to  he  given  (a.  6) ;  and 

(4.)  Contracts  for  the  sale  of  gotxls 
amounting  in  price  to  £10  or 
upwards,  notwithatanding  such 
goods  have  yet  to  be  inade  or 
nniahed  (s.  7). 
See  titles  Fbauds,  Statute  of;  In- 
fants Belikf  Acft,  1874. 

TENTHS.  Tenths  and  fifteenths  were 
temporary  aids  issuing  out  of  personal  pro- 
perty, and  granted  to  the  king  by  Parlia- 
ment. They  were  formerly  the  actual 
tenth  or  fifteenth  port  of  all  the  moveables 
belonging  to  the  subject ;  but  ecclesiastical 
tenths  were  the  tenth  part  of  the  annual 
profits  only  of  each  living. 

See  title  Taxation,  Histobt  of. 

TXKUBE.  Tenure  signifies  the  i^stem 
of  holding  lands  or  tenements  in  subordi- 
nation to  some  auperior,  and  which  in  the 
feudal  ages  was  tlie  leading  characteristic 
of  real  property.  The  king,  who  was  at 
once  the  source  of  property  and  the  foun- 
tain of  justice  and  honour,  had  bestowed 
large  territories  on  the  great  barons  who 
immediately  surrounded  the  throne,  and 
these  again  liad  distributed  his  bounty 
through  the  channels  of  their  numerous 
dependants.  In  legal  contemplation,  all 
the  landowners  of  the  kingdom  thus  de- 
rived their  estates.  On  this  hypothesis, 
the  system  of  tenure  was  built,  a  system 
which  linked  every  feudatory,  by  a  chain 
more  or  less  extended,  to  the  Crown,  and 
rendered  his  fief  eventually  liable  to  re- 
sumption by  the  sovereign  power  from 
which  it  had,  or  was  assumed  to  have, 
originally  emanated.  The  nature  of  the 
tenure,  or,  in  other  words,  the  manner  in 
which  lands  were  held,  was  characterised 
by  appropriate  terms ;  thus,  lands  held  by 
the  honourable  tenure  of  military  service, 
that  is,  in  considcratiun  of  attending  or 
assisting  the  lord  in  his  wars.  Sic,  were 
distinguished  by  the  term  knight  service, 
&0.  Out  of  this  system  arose  the  relation 
of  lord  and  vassal,  corresponding  to  a  cer- 
tain extent  with  the  landlord  and  tenant 
of  the  present  age.  To  this  system  we  may 
also  refer  the  origin  of  the  present  legal 
assumption,  that  every  possessor  of  real 
property  is  a  tenant  in  respect  of  that 


•  By  Infants  ReUef  Act,  16t4  (37  b  38  Vict  c  62), 
fhla  section  of  Lord  Tenterden's  Act  fs  in  dfect  re- 
pealed. 
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property;  that  he  is  still  considered  as 
holding  it  of  some  superior  lord,  and  there- 
fore is  a  tenant  in  reference  to  such  lord. 
To  this  system  may  also  be  referred  the 
origin  of  the  present  freehold  and  copyhold 
tenures,  into  the  one  or  the  other  of  which 
nearly  all  the  various  tenures  whioh  existed 
during  the  period  of  feudal  rigour  have 
merg^  Such  is  a  general  idea  of  the 
nature  of  tenure;  the  different  kinds  of 
tenure  will  be  found  under  their  respective 
titles. 

See  titles  Estatb  ;  Fnudal  Ststeh. 

TSHVSB  07  LAHB,  HISTOBT  OF.    It 

is  a  disputed  question  whether  tenure 
existed  in  Anglo-Saxon  times.  It  is  the 
opinion  of  Spelman,  Madox,  Wright,  Black- 
stone,  and  Williams,  that  no  tenure  existed 
till  1066.  On  the  other  hand,  Hallam 
mentions  that  writers  of  equal  authority 
fwhoee  names,  however,  he  significantly 
does  not  ^ve)  have  held  a  difierent  theory ; 
and  he  himself  is  of  opinion,  that  if  actual 
tenure  did  not  exist,  at  least  something 
very  closely  analogous  to  it  did  exist  in 
Anglo-Saxon  times. 

It  is  true  that  in  Anglo-Saxon  times  all 
lands  were  subject  to  services  or  burdens ; 
namely, — 

(1.)  Military  services  in  defensive  war- 
£ue; 

(2.)  The  repair  of  roads  and  bridges ; 
and 

(8.)  The  maintenance  of  royal  fortresses ; 
these  being  the  three  burdens  comprised 
in  the  trinoda  neeeMitas,  Bat  it  appears 
that  for  the  neglect  to  render  these  ser- 
vices the  Anglo-Saxon  owner  did  not  for- 
feit his  lands,  but  at  the  most  was  liable 
in  damages  only;  whereas  in  Anglo- 
Norman  times  the  holder  in  case  he 
neglected  the  services  that  were  due  and 
owing  from  him  forfeited  the  lands,  and 
was  not  liable  in  damages  merely,  these 
services  having  become  the  condition  of  his 
holding  the  mods.  In  brief,  the  Anglo- 
Norman  services  were  annexed  to  the  tenure 
of  the  lauds,  whereas  the  Anglo-Saxon 
services  were  annexed  to  the  lands  them- 
selves; and  therein  precisely  consists  Uie 
distinction  between  feudal  estates  and 
allodial  ownerships. 

It  is  true  that  the  lands  of  England, 
being  subject  in  Anglo-Saxon  times  to  the 
services  of  the  trinoda  neeemtas,  were 
fitted  to  receive  readily  and  naturally  the 
peculiar  impress  of  feudalism ;  the  difier- 
eooe  between  annexing  the  services  to  the 
tenure  and  annexing  them  to  the  lands 
was  very  slight.  That*  however,  is  no 
reason  for  confounding  two  distinot  things, 
or  for  saying  tliat  things  which  were 
analogous  merely  are  identical;  and  the 
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continued. 


HIBTOmT  0V~ 


English  lawyer  knows,  therefore,  of  no 
tenure  prior  to  1066. 

See  titles  Allodial  Land;  Feudal 

System. 


A  small  fee  or  allowance 
which  an  attorney  in  a  cause  was  entitled  to 
for  every  term  in  which  any  step  was  taken 
in  the  cause,  from  the  time  of  the  delivery 
of  the  declaration  until  final  judgment 
The  term  for  this  purpose  was  considered  as 
including  the  following  vacation,  so  that  if 
any  step  in  the  cause  was  taken  between  one 
term  and  another,  as,  for  instance,  between 
Michaelmas  and  Hilary  Terms,  i.e^  in 
Michaelmas  vacation,  the  attorney  would  be 
entitled  to  his  fee  for  Michaelmas  Term 
the  same  as  if  the  step  had  been  actually 
taken  in  the  term  itself.  The  amount  of 
the  fee  varied  from  13«.  to  20s. 

TSBMB.  Were  those  four  periods  of  the 
year  during  which  the  Courts  at  West- 
minster used  to  sit  to  hear  and  determine 
Eoin ts  of  law,  and  transact  other  legal 
usinees  of  importance,  and  which  were 
and  are  ciilled  respectively  Hilary,  Easter, 
Trinity  and  Michaelmas  Terms.  By  the 
Judicature  Act,  1873,  the  distinction  of 
terms  from  sittings  after  term  was  abo- 
lished; but  the  distinction  is  preserved 
witliin  tlie  Inns  of  Court,  and  also  wherever 
the  distinction  was  used  for  counting  the 
time  for  doing  any  legal  act,  and  no  other 
mode  of  counting  such  time  is  expressly 
substituted. 

TSBMB  07  TSAS8.  When  a  man  holds 
an  estate  for  anv  limited  or  specific  number 
of  years,  that  is  called  his  term,  and  he 
himself  is  called,  with  reference  to  the 
term  he  so  holds,  the  termor,  or  tenant  of 
the  term.  A  term  of  years,  considered  as 
an  estate  or  interest  in  lands,  is  but  a  par* 
tide,  or  portion,  of  some  larger  or  greater 
estate  or  inter«?8t  in  the  same  lands,  and 
hence  is,  with  reference  to  such  larger 
estate,  termed  a  particular  estate.  Terms 
for  years  were  commonly  either  short  terms, 
i.e.j  terms  at  a  rent;  or  long  terms,  t.e., 
terms  for  securing  the  payment  of  money, 
eg.,  pin-money,  jointure,  and  portions. 
8ee  titles  Lakdlobo  and  Tenant; 
Terms  of  Years,  Outstanding. 

TEBXB  07  TEAS8,  ATTBHDAHT :  See 

title  Terms  of  Years,  Outstanding. 

TERMS  07  TSAB8,  OTJT8TANDDr0.    A 

term  of  years  is  said  to  be  out»tandinff 
when  it  is  disconnected  with  the  freehold 
title ;  and  it  is  said  to  be  attendant,  when 
it  is  vested  in  some  trustee  upon  trust  to 
attend  the  inheritance.  The  phrases  out- 
standing and  attendant  are  only  applicable 
to  those  terms  of  years  which  are  called 


TEBMB  or  TEAMB,  WmtAMJUm- 

conHnmed. 

long  terms,  s.g.,  for  500  yean,  or  lOflO 
years,  or  2000  years,  origiiiAllj  created  by 
marriage  settlement  or  other  like  instra- 
ment,  or  by  will,  for  the  pnrpoee  of  seearing 
the  payment  of  money  (whether  pin-money, 
or  jointurs^  or  portions),  and  upon  whidi 
money  being  paid,  the  purpose  of  the  tem 
ii  satisfied,  and  the  term  ia  thoefors  called 
a  satisfied  term.  Immediately  upon  each 
a  term  being  satisfied,  it  is  either  made  to 
cease  under  the  proviso  for  cesser  in  that 
behalf  contained  in  the  deed  or  will  or 
other  instrument,  or  it  is  kept  alive  by 
being  assigned  to  a  trustee  upon  tnut^ 
attend  the  inheritance.  The  latter  coum 
is  that  which  for  many  reasons  was  most 
frequently  adopted,  and  when  a  term  had 
been  thus  assigned,  it  wns  said  to  ^  attend 
upon  the  inheritance,"  because  whosoeTer 
bi  came  entitled  to  the  inheritance  would 
be  equitably  entitled  to  such  term.  And 
a  term  so  attendant  was  frequently  of  givat 
use  in  protecting  the  estate  of  a  purchsder 
against  prior  unknown  incumbrances;  bat 
being  also  liable  to  abuse,  it  has  been 
provided  by  the  Satisfied  Terms  Act(8& 
9  Vict.  o.  112),  that  terms  already  atten- 
dant on  the  81st  of  December,  1845,  sod 
also  terms  becoming  attendant  sabse- 
quently  to  that  date,  shall  absolutely  ceaae; 
but  as  to  the  former,  where  tiiey  are  atten- 
dant by  express  declaration  only,  they  are 
to  continue  (although  non-existing)  to  affind 
the  old  protection. 

See  title  Satisfied  Tkbme. 

TEBM8  07  TSAB8,  8ATI87nED:  See- 
title  Satisfied  Tebms. 

TXBVIHABLB  AVHUITIES:  See  title 
Terminable  Phopehtt. 

TSSMIHABLE  PS0PKRT7.  Is  Boch 
property  (s.y.,  leaseholds,  terminable  an- 
nuities, and  the  like)  as  has  no  permanent 
duration,  but  will  and  must  end  and  deter- 
mine at  a  certain  term  usually  ascertained 
beforehand.  When  any  such  property  is 
comprised  in  a  residuary  beque^  open 
trust  for  successive  takers  of  limited  estates 
or  interests  therein,  it  is  the  duty  of  the 
trustee  (unless  relieved  therefrom  by  the 
will  itself)  to  sell  and  convert  the  proper^ 
and  inyest  the  proceeds  iu  some  inyebtuKot 
of  a  permanent  and  not  terminable  cha- 
racter {Hotee  v.  Lord  Dartmouth,  7  Ves. 
187;  Wright  Y.  Lamberty  6  Ch.  ViY.  ei9)» 

TEBMINUIC  Q17I  FRSTEBIIT,  WBH 
07SHTBYAD.  A  writ  which  lay  for  the 
reversioner,  when  the  posseauon  was  with- 
held by  the  lessee,  or  a  stranger,  after  the 
determination  of  a  lease  for  years. 

TEBBE-TBHAHT.  He  who  is  liteially 
in  the  occupation  or  possession  of  the  lao^ 
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OS  distin^ished  from  the  mere  owner  of 
the  same.  The  phraae  also  denoteti  som^ 
times  the  owner  of  tlie  legal  estate,  s.^., 
the  trustee's  estate;  and  in  that  sonse, 
although  the  eedui  que  trust  should  die 
without  heirs,  the  lands  will  not  escheat 
to  the  lord  for  want  of  a  tenant  ( per  de- 
fectum 8anguinia%  for  the  trustee  is  .the 
terre-tenant  (^Burgen  j.  Wheate,  1  Eden, 
177). 

TEBRITOEIAL  JUBI8DICTI0K.    It  Ib 

a  maxim  of  almost  every  juriaprudence, 
that  the  jurisdiotion  of  a  country  is  limited 
by  its  territory,  including  in  such  phrase 
its  dominions  proper  and  also  its  territorial 
waters ;  an<l  extra  territoriam  jua  dicenti 
impune  nan  parebitur  (one  may  safely  dis- 
regard a  judge  administering  justice  beyond 
his  own  country).  However,  by  the  comity 
of  nations,  the  decrees  of  the  country  are 
in  many  intitanc^s  aided  by  other  countries 
in  their  execution ;  and  certain  offences 
(e.g.,  international  piracy)  are  justiciable 
everywhere. 

TZBRITOBIAL  WATEE8.  Under  the 
Territorial  Waters  Jurisdiction  Act,  1878 
(41  &  42  Vict.  c.  73),  the  jurisdiction  of 
the  admiral  (i.e,,  of  the  Court  of  Admi- 
ralty) is  declared  or  made  to  extend  to 
and  over  offences  committed  by  any  person 
whatsoever  (and  whether  or  not  a  subjeot  of 
the  Queen)  on  the  open  sea  within  the 
territorial  waters  of  the  Queen's  domi- 
nions ;  and  by  open  sea  is  here  intended 
any  part  of  the  open  sea  within  one  marine 
league  of  the  coast  as  measured  from  low- 
water  mark.  Tlie  prosecution  oannot, 
however,  be  instituted  except  with  the 
sanction  of  a  Secretary  of  State  at  home  or 
of  a  governor  abroad .  The  Act  was  passed 
in  consequence  of  the  decision  in  Jaeg.  v. 
Keyn^  2  Exch.  Div.  68 ;  but  the  juri«iio- 
tion  over  territorial  waters  theretofore  ex- 
iiiting  by  statute  or  under  the  law  of 
nations  was  not  to  be  deemed  to  be  affected 
or  questioned  by  the  passing  of  the  Act. 

TEST  ACT.  An  Act  of  1673,  directing 
all  officers,  civil  and  military,  to  take  the 
oaths,  and  make  the  declaration  against 
tnuisubetantiation  in  any  of  the  King's 
Oourts  at  Westminster,  or  at  the  quarter 
sefsions,  within  six  calendar  months  after 
their  appointment,  and  also  within  the 
same  time  to  receive  the  Sacrament  of  the 
Lord's  Supper,  according  to  the  usage  of 
the  Chnr^  of  England,  in  some  public 
church  immediately  after  Divine  Siarvioe 
and  sermon,  and  to  deliver  into  the  Oourt 
a  certificate  thereof,  signed  by  the  miniuter 
and  churchwarden,  and  also  to  prove  the 
same  by  two  credible  witnesses,  under  a 
forfeiture  of  £500,  and  disability  to  hold 
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the  office.  This  Act  was  frequently  evaded 
(eee  title  Dibfbnsiho  Poweb),  and  was 
finally  repealed  (together  with  the  Oorpo- 
ration  Act)  in  1828. 

See  title  CJorpobation  Act. 

TSSTAOnOir.  where  in  the  same  divi- 
sion of  the  High  Oouit  there  are  several 
peuding  actions  instituted  by  divers  plain- 
tiffs against  the  same  defendant  or  defend- 
ants,— ^thcn,  if  the  question  or  questions  in 
dispute  are  substantially  the  same  in  all 
^e  actions  (and  conseqj^tly,  the  evidence 
in  proof  or  disproof  of  the  question  or  ques- 
tions, when  of  fact,  is  substantially  the 
same),  the  Court  will  on  the  application  of 
the  plaintiffs  (or  such  of  them  as  choose  to 
^PPv))  or  of  the  defendant  or  defendants, 
make  an  order  which  is  in  effect  a  consoli- 
dation order,  that  is  to  sav,  tlie  Court  will 
select  one  (or  more)  of  the  divers  actions 
as  a  test-action  (or  test-actions),  and  the 
plaintiff  undertaking  to  try  these  selected 
actions  and  to  abide  by  the  result  therein 
in  all  the  other  actions,  the  Court  will  (in 
its  discretion)  allow  for  taking  the  next 
step  in  tiiese  other  actions  such  an  exten- 
sion of  time  as  will  permit  the  selected 
actions  to  be  first  tried  {Amos  v.  CkadwUk^ 
L.  R.,  4  Ch.  Div.  869 ;  9  Ch.  Div.  459 ; 
Robinson  v.  Chadtoiek,  7  Ch.  Div.  878). 
See  title  Consolidation  of  Actions. 

TEBTAXXNT:  See  title  Will. 

TE8TAHZHTABY  CAT78SS.  Are  causes, 
cognizable  formerly  in  the  Ecclesiastical 
Courts,  and  now  in  the  Court  of  Probate^ 
concerning  last  wills  and  testaments. 
See  title  Pbobatb  Division. 

TESTAXSKTABY     GUABDIAV.       A 

person  appointed  by  a  fttther  in  his  last 
will  and  testament  to  be  the  guardian 
of  his  child  until  he  or  she  attains  the  age 
of  twenty-one  years.  The  power  of  ap- 
pointing such  a  guardian  was  first  conferred 
on  the  ftkther  by  stat.  12  Car.  2,  a  24. 
See  title  Guardian. 

TBSTAlOirrOBXrM  GEVEBA.  In  Bo- 
man  Law,  the  ancient  wills  were  two,  viz., 
(1.)  That  made  in  and  with  the  sanction 
of  the  Calata  ComiUa,  and  which  therefore 
was  only  open  to  the  [Patrician]  members 
thereof  to  make;  and  (2.)  That  made 
before  going  into  battle,  and  called  In 
Procinetu  (i.e,,  *'  with  the  loins  girt  about") 
After  the  Twelve  Tables,  a  third  form  of 
will  called  Per  as  et  libram  was  introduoed, 
and  was  open  alike  to  patricians  and  to 
plebeians  to  make.  Subsequently,  an  alter- 
native mode  of  will  came  into  existence, 
the  peculiarity  of  which  was  its  seals  (of 
seven  witnesses),  and  tins  latter  mode  of 
will  was  and  was  called  the  Prsstorian  will. 
A  fifth  and  subsequent  form  of  will  was 
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called  the  Tripertitum  Ju$,  becaiue  it  com- 
bined peculiaritieB  derived  from  the  oivil 
law,  from  the  Praetorian  edicta,  and  from 
Imperial  legislation.  There  wag  alao  the 
informal  will  for  soldiers,  and  the  nmiou- 
pative  (or  word  of  mouth)  will. 

TESTATE :  See  title  Intebttatb. 

TS8TAT0B.  The  person  who  makes  a 
will  or  testament  is  so  called.  The  per- 
sons able  to  be  testators  are, — All  persons 
of  full  age  and  not  under  the  disability  of 
coverture  or  of  unboundness  of  mind. 
See  title  Intkstats. 

TS8TATUX.    This  is  the  name  given  to 
those  words  in  a  deed,  beginning,  ^Nou) 
this  Indenture  witnesaeih,** 
See  title  Dekd. 

TS8TATUX  WBIT.  When  a  writ  of 
execution  was  directed  to  the  sheriff  of  a 
county,  and  he  returned  that  there  were  no 
goods  of  the  defendant  in  his  bailiwick,  a 
second  writ,  reciting  the  former  writ,  and 
the  sheriff's  return  to  the  same  used  to  be 
directed  to  the  sheriff  of  some  other  county 
wherein  the  defendant  was  supposed  to 
have  goods,  commanding  such  latter  sheriff 
to  make  execution  of  the  same ;  and  this 
second  writ  was  called  a  teetatum  writ, 
from  the  words  in  which  the  writ  was 
concluded,  viz.,  "  Whereupon,  on  behalf  of 
the  said  plaintiff,  it  is  testified  in  our  said 
Court  that  the  said  defendant  has  goods, 
&c.,  within  your  bailiwick."  But  now  by 
the  G.  L.  P.  Act,  1852.  s.  121,  it  is  not 
necessary  to  iasue  any  writ  directed  to  the 
sheriff  of  the  county  in  which  the  venue  is 
laid,  but  writs  of  execution  may  istue  at 
once  into  any  county,  and  be  directed  to 
and  executed  by  the  sheriff  of  any  county, 
without  reference  to  the  county  in  which 
the  venue  is  laid,  and  without  any  sugges- 
tion of  the  issuing  of  a  prior  writ  into  such 
county.  So  that  the  testatum  clause  in  the 
second  writ  (being  now  the  only  writ)  is 
omitted,  and  the  testatum  writ  may  be  re- 
garded as  being  in  that  indirect  manner 
abolished. 

See  title  Ezscutiok,  Wbit  of. 


The  teste  of  a  writ  is  that 
dause  at  the  bottom  of  a  writ  beginning 
with  the  word  "  witness."  When,  there- 
fore, a  writ  is  said  to  be  tested  in  the  name 
of  such  or  such  a  judge,  it  means  that  it  is 
witnessed  in  his  name.  Under  the  Judi- 
cature Acts,  1873-75,  all  writs  are  tested 
in  the  name  of  the  Lord  Chancellor. 

TESTES,  PBOOE  OF  WILL  FEB.  When 
file  validity  of  a  will  is  contested,  the 
executor,  instead  of  proving  it  in  tlie  com- 
mon form,  ^.0.,  upon  his  own  oath  simply, 
in  the  Court  oi  Probate,  proves  it  per  I 
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testes  (by  witnenes)  in  open  Ooort  Wben 
a  will  is  so  proved,  two  witposaoa  atebjtiie 
Civil  Law  indispensable ;  aliboogh  it  does 
not  appear  to  be  neoeaaary  that  they  thoold 
have  lead  the  wUI,  or  even  heard  it  nad, 
provided  they  can  depoae  on  oath  that  the 
testator  declared  that  the  writing  pivdaecd 
was  his  Ust  will  and  testament^  or  that  be 
duly  executed  the  same  in  their  preacaacc;. 

Two  witnesses  seem  also  to  have  beea  at 
one  time  required  by  the  English  Law  in 
such  a  case  (QodoL  66 ;  TV^  Ex.  57); 
but  at  the  present  day  the  mode  of  proof  is 
as  follows : — 

Where  a  will  requiring  atteetation  (as  all 
wills  now  do)  is  sabwribed  by  several 
witnesses,  it  is  only  neoesaary  at  Law  to 
call  ONS  of  them  ;  but  in  Chanoerg^  it  «aa 
the  invariable  practice  to  require  that  au 
TUB  WITNS88XB  who  Were  in  England  and 
capable  of  being  called  should  be  *»T^m»t*«< 
(Best  on  Evidence,  760X  bat  the  rule  ii 
now  the  same  as  at  Law. 

TESTES,  TSIAL  FEB.  Is  a  trial  bad 
before  a  Judge  without  the  intervention  d 
a  jury ;  m  which  the  judge  is  left  to  fona 
in  his  own  breast  hia  sentence  npon  the 
credit  of  the  witnesses  examined ;  but  this 
mode  of  trial,  although  it  was  common  io 
the  Civil  Law,  was  seldom  resorted  to  in 
the  practice  of  the  Common  Law,  but  it  ia 
now  becoming  common  enough  under  the 
Judicature  Acts,  when  eaoh  party  waives 
his  right  to  a  trial  by  jury. 
See  title  Tbial  bt  Jubt. 

TSSTDCOHIAL.  A  certificate  nnder  the 
hands  of  a  juatioe  of  the  peace  testifying 
the  place  and  time  when  and  where  a 
soldier  or  mariner  landed,  and  the  place  of 
his  dwelling  and  birth,  whither  he  is  to 
pass  (Cowel ;  S  Inst.  85).  The  docomoit 
holds  a  kind  of  doubtful  position  midway 
between  a  certificate  and  a  permit,  or  paas. 

TESTIS  LUFAHASIS.  A  whore  is  so 
called  when  she  is  giving  eyidenoe  on  oath 
or  by  solemn  aflSrmation.  She  is  a  cre- 
dible witness  as  regards  all  the  domestici- 
ties and  infelicities  of  the  brothel  (Moor, 
817). 

TESTIS  0CT7LATUS  XHSTUB,  plus  vaUi 
quam  decern  auriti.  One  eye-witneea  is 
worth  any  number  of  hearsay  deponents, 
sctl.,  is  much  better. 

THAMES  OOHSSBVAVGT.  The  conser^ 

vators  of  the  river  Thames  were  appointed 
under  the  stat  20  &  21  Vict  c.  147,  to 
guard  and  conserve  the  river,  with  large 
powers  for  that  purpose,  but  so  aa  always 
to  abstain  from  injury  to  private  rights 
{Lyon  V.  Fishmongers*  Company,  1  App.  Ca. 
662). 
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TEAVB.  Thanes  were  those  important 
personages  who  attended,  Is.,  mifMered, 
upon  the  Anglo-Saxon  kings  in  their 
Goorts,  and  who  held  their  lands  imme- 
diately of  those  kings.  That  portion  of  the 
king's  land  of  whioh  a  thane  was  the  ruler 
or  goYernor,  was  termed  **  thanage  of  the 
king ; "  and  such  lands  as  the  Saxon  kings 
eranted  hy  charter  to  their  thanes  were 
denominated  *'  thane  lands  "  (Oowel). 

THEFT :  See  title  Labcent. 

THEFT-BOTE.  The  offence  of  thefb-hote 
arises  hy  a  party  who  has  heen  robbed  and 
knows  the  felon,  taking  his  goods  again, 
or  receiving  other  amends  upon  agreement 
not  to  prosecute. 

See  title  Gohfoundino  FKLomr. 

THEGN  :  See  title  Thank. 

THELLU880H  ACT  :  See  title  AoouHU- 

LATIONS. 

THIBD   PABTT   KOTICB.      It   some- 
times (and.  in  fact,  often)  happens,  firstly, 
that  a  defendant  (if  found  liable  to  the 
plaintiff)  may  have  in  respect  of  the  same 
ground  of  action  a  remedy  over  (of  some 
sort  or  other)  against  some  other  or  third 
person, — such  other  or  third  person  being 
subsidiarily   liable:     or,    secondly,    that 
either  the  plaintiff  or  the  defendant  may 
desire  that  tiie  determiniition  of  some  Ques- 
tion in  the  action  between  the  plaintiff  (or 
plaintiffs)  and  the  defendant  (or  defend- 
ants) ^ould  be  a  determination  of  that 
question,  binding  also  as  between  them  or 
either  of  them  on  the  one  hand  and  some 
other  or  third  person  or  persons  on  the 
other  hand, — such  other,  or  third  person 
or  persons,  being  subsidiarily  interested 
therein,  or  probably  or  possibly  affected 
thereby.    And  in  either  of  these  cases  the 
third  person  or  persons  (or  one  or  some  of 
them)  may  or  may  not  be  already  parties 
in  the  original  action.    As  regards  such  of 
these  thira  persons  as  are  already  parties, 
the  plaintiff  merely  delivers  his  defence  to 
them ;  but  as  regards  such  of  them  as  are 
not  already  parties,  he  obtains  the  leave  of 
the  Court  to  issue  and  then  issues  a  notice 
of  his  claim  (in  the  form  No.  1  of  Appen- 
dix B.,  Judicature  Acts,  1873-7.5),  stamped 
with  the  seal  with  which  writs  of  summons 
are  sealed  (Order  xvi„  18) ;  and  he  then 
files  a  copy  of  such  notice  and  also  serves 
same,  exactly  as  if  it  were  a  writ  of  sum- 
mons.   The  third  person  so  served  may 
enter  an  appearance  within   eight  days 
after  service  of  the  notice  upon  him,  or 
(with  the  leave  of  the  Oourt)  after  the  ex- 
piration of  sach  eight  days;   and  upon 
appearing  he  usually  gets  liberty  to  defend 
the  action. 

THIBOS.    The   widow's  right  to  one- 


TMlRM—^onHnued. 
third  part  of  her  husband's  personal  pro- 
perty, in  the  case  of  his  decease  intestate 
leaving  children  or  a  child,  is  called  by 
this  name.  The  widow  takes  her  thirds 
absolutely,  and  not  (as  in  the  case  of  her 
dower-third)  for  life  only.  Thirds  (like 
dower)  are  defeasible  by  the  husband's 
will,  and  have  been  so  since  the  reign  of 
Hen.  II. 

THXBTY-jriBE   ABTICLEB :   See  title 

AbTIOLES  of  ReUQIOK,  THIBTT-NIirB. 

THOMAS  ▼.  BOBBEI,  CA8B  OF:   See 

title  DiBFENsnrG  Poweb. 

THOBOVOHFABE.    Is  a  street  or  road 
admitting  a  passage  through  it,  that  is, 
open  for  traffic  or  for  passage  at  both  ends. 
See  title  Highway. 

TIDAL  BIVEB8:  ^ee  titles  Navioatiok, 
Public  Bight  or ;  Bivbbs. 

TILLAGE.  Is  land  under  cultivation,  as 
opposed  to  lands  lying  fallow  or  in  pas- 
ture. By  express  agreement  or  by  custom, 
the  landlord  may  be  liable  to  the  tenant 
to  allow  him  compensation  for  tillage,  re- 
maining unexhausted  at  the  determination 
of  his  tenancy. 

See    title   Agbioultubal    Hou>inos 
AcjT,  1875. 

TIMBEB.  Every  tenant  for  a  limited 
estate  (other  than  a  tenant  at  will)  is  en- 
titled to  estovers  (see  title  Estovebs).  A 
tenant  for  life  may  therefore  fell  timber  for 
(among  other  purposes  in  support  of  his 
enjoyment)  the  necessary  repairs  of  his 
tenement;  and  such  a  tenant  if  without 
impeachment  of  waste  may  even  out  tim- 
ber (not  beingomamental)  for  sale  (see 
title  Waste).  When  timber  is  blown  down 
or  wrongfully  cut,  the  property  in  it  vests 
in  the  first  estate  of  inheritance  in  esM, 
subji'Ct  (when  it  is  sold  and  proceeds  in- 
vested) to  the  prior  life  estates ;  and  this 
rule  applies  also  to  timber  cut  with  the 
sanction  of  the  Court,  when  the  tenant  in 
possession  has  no  power  to  cut  (Tooker  v. 
Annedey,  5  Sim.  235).  Sales  of  estates 
with  the  timber  thereon  are  now  partly 
regulated  by  the  stat.  22  &  23  Vict  c.  85, 
s.  13,  consequent  on  the  decision  in  Codce^ 
rell  V.  Chdmeley,  I  CI.  &  F.  60. 

TnCBEBLOBE.  A  service  whioh  some 
tenants  were  bound  to  perform  to  their 
lords  of  carrying  felled  timber  from  the 
woods  to  the  lord's  house  (Cowel). 

TIMBEB-TBEE8.  In  a  legal  sense  in- 
clude oak,  ash,  and  elm.  In  some  places, 
however,  by  locul  custom,  where  other 
trees  are  commonly  used  for  building,  these 
are  on  that  account  also  considered  as 
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timber-trees    (Honyuood    Y.    Honywood^ 
L.  B.  18  £q.  306> 
See  title  Pollards. 


The  calendar,  as  amended  by 
the  Btat  24  Geo.  2,  oc.  23  and  30,  is  that 
which  is  now  in  use  in  England.  With 
reference  to  daySf  there  is  no  general  rule 
of  law  that  in  computing  time  the  day  is 
to  be  either  inclusive  or  exclufiive,  but  the 
reason  of  the  thing,  and  the  accompanying 
circumstances,  are  to  decide  {Letter  v. 
Garland,  15  Yes.  248;  MigoUi  y.  CbfvtU, 
4  C.  P.  Div.  2S3);  the  point  is  not  nnfre- 
quently  settled  by  statute  in  particular 
cases.  Usually,  fractions  of  a  aay  count 
as  an  entire  day ;  but  when  it  is  necessary 
to  shew  which  of  two  events  happening  on 
the  same  day  first  took  place,  the  Court 
will  consider  such  fractions  {Clinch  v.  Smithy 
8  D.  P.  C.  337).  With  reference  to  months, 
the  stat.  13  &  14  Vict.  c.  21,  enacts,  that 
**  month"  in  aU.  future  statutes  shall  mean 
calendar  month,  and  not  lunar  month, 
although  the  latter  was  the  meaning  by 
the  Common  Law  (  Lecon  v.  Hooper,  1  Esp. 
24G),  unless  where  the  intention  indicated 
a  different  use  of  the  wonl  {Lang  v.  Oale, 
1  M.  &  8.  Ill),  or  custom  controlled  the 
meaning  {Turner  v.  Barlow,  3  F.  &  F.  946). 
And  under  the  Judicature  Acts  (Order 
Lvn.,  1),  in  all  matters  of  procedure  month 
is  to  mc  an  calendar  month ;  and  in  these 
matters  Sunday,  Christmas-day,  and  Good 
Friilay  are  not  to  be  reckoned,  when  the 
time  limited  for  doing  any  act  or  taking 
any  proceeding  is  less  than  six  days 
(Order  Lvn.,  2). 

See  titles  Day  ;  Month  ;  Tkab. 

TIME-BABOAnrS.  These  are  (in  effect) 
bargains  to  pay  differences  only  in  pur- 
chases and  sales  on  the  Stock  Exchange, 
and  are  illegal  at  Common  Law  and  under 
the  Stat.  8  &  9  Vict.  c.  109  {Thacker  v. 
Eardu,  4  Q.  B.  Div.  685). 
See  title  Jobbebs. 

TIXE  OF  TSB  E88EVCE  07  GOV- 
TBA0T8.  At  Law,  time  used  to  be  always 
of  the  essence  of  the  contract  {StoweU  v. 
jBoWnson,  3  Bing.  N.  C.  928);  but  in 
Equity  the  question  of  time  was  differently 
regarded  ;  mr  a  Court  of  Equity  discrimi- 
nated between  those  terms  of  a  contract 
which  were  formal,  and  those  which  were 
of  the  substance  and  essence  of  the  agree- 
ment {Parkin  v.  Thorold,  16  Beav.  59); 
and  accordingly  held  time  to  be  primd 
facie  non-essentiaL  There  were,  however, 
certain  cases  where  lapse  of  time  was  a  bar 
to  relief  even  in  Equity,  viz.,— (1.)  Where 
time  was  originally  of  the  essence  of  the 
contract,  and  that  either  by  the  express 
agreement  of  the  parties  or  from  the  nature 
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of  the  subject-matter,  itself;  (2.)  WImr, 
though  time  was  not  originallj  of  the 
easence  of  the  contract,  it  was  engimfted 
upon  it  by  subsequent  noUoe ;  and 
(3.)  Where  the  delay  had  been  so  great  as 
to  oonstitate  laches.  And  now  the  roles 
of  Equity  as  to  whether  time  is  or  not  of 
the  essence  of  the  contract  prevail  at  law 
also  (Judicature  Act,  1873,  a.  25,  sob-a.  7; 
Noble  V.  EdufordB,  5  CHi.  Div.  378> 

TDCB  OUT  07  HUTb,  Any  period 
anterior  to  the  reign  of  Bichaid  I.  (Bract 
L  2,0.22;  S  Lev.  160). 

See  titlea   Legal  Hbmobt;   Litdfo 
MncoBT. 

TDCB  POUGT :  See  title  Yotaox  PbucT. 

TIXEB    nr    LEGAL    PBOGKKDIBeB. 

The  Judicature  Acts,  1873-75,  and  the 
orders  and  rules  made  thereunder,  pre- 
scribe for  the  taking  of  the  different  steps 
in  an  action  various  limits  of  time  (mosay 
extendible),  and  the  principal  of  which 
times  are  the  following  : — 
(1.)  Writ  of  summons  to  be  served  with- 
in one   year  after  issne^  or  (if 
renewed)  within   period   of  re- 
newal ; 
(2.)  Appearance  of  defendant  to  writ 
within  eight  days  after   aervice 
thereof; 
(3.)  Plaintiff's  statement  of  claim  to  be 
delivered  within  six  weeks  aftar 
defendant's  appearanoe  to  writ ; 
(4.)  Defendant's  defence  to  be  delivered 
within  eight  days  after  delivery 
of  plaintiirs  statement  of  claim ; 
(5.)  Plaintirs   reply  to   be   deliverad 

within  three  weeks  thereafter: 
(6.)  Pleadings  subsequent  to  reply  to  be 

delivered  within  fonr  days ; 
(7.)  Notice  of  trial  to  be  delivered  with- 
in six  weeks  after  doae  of  plead- 
ings; 
(8.)  Appeals — 

□rom  Master  at   Chambers   to 
Judge  at  Chambers,  fonr  days ; 
from  Chambers  to  Court,  twenty- 
one  days   in  Chancery,   and 
eight  days  Common  Law ; 
from  judgment  (final  or  inter- 
locutory) one  year; 
from  interlocutory  order  twenty- 
one  days ; 
to  House  of  Lords  one  year  ; 
and   in   case    of    diaability, 
within  five  years. 

TIMET,  BILL   QTriA:   See  title  Bill 
QUIA  Timet. 

Tnr-BOTINBB.     Under  the  customa  of 
Cornwall  and  Devon,  any  tinner  is  allowed 
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to  bound  any  unappropriated  %jD€iste  lands, 
or  any  several  or  inclosed  lands  which  have 
been  formerly  waste  land,  subject  to  the 
custom.  The  assessionable  or  conven- 
tionary  manors  of  the  Duchy  of  Cornwall 
are  subject  to  the  custom.  A  tin-bound 
generally  consists  of  about  an  acre  of  land, 
and  is  required  to  have  four  comers,  unless 
it  should  oe  a  side  bound,  which  is  generally 
triangular.  In  Cornwall  tin-bounds  are 
personal  property,  and  all  bounds  require 
to  be  annually  renewed.  The  owner  of  a 
bound  may  demise  it  subject  to  the  pay- 
ment of  /arm-f tn,  but  the  bound  still  con- 
tinues liable  to  the  render  of  toU-tin  to  the 
owner  of  the  soil.  In  Devon  tin-bounds  are 
real  estate,  and  by  the  custom  in  this  county 
no  toll-tin  is  payable  to  the  landowner. 

TDTHSB:  Bw  title  TiH-BouNDe. 

TIFPLING  ACT.  The  stat  24  Geo.  2, 
c  40,  is  BO  called,  and  as  amc-niied  by  the 
Stat.  25  &  26  Vict.  c.  38,  it  prohibits  the 
sale  on  cn^dit  of  spirits  to  be  consumed  on 
the  premises  in  less  quantities  than  20s. 
worth. 

TIPSTAT7.  Tipstaves  are  officers  who 
were  formerly  appointed  by  the  marshal 
of  the  Kind's  Bench  Prison,  or  by  the 
warden  of  the  Fleet  Prison,  but  who  now, 
under  the  Act  25  &  26  Vict.  o.  104  (Queen's 
Prison  Discontinuance  Act,  1862),  are  ap- 
pointed by  tite  respective  chiefs  of  the 
Chancery,  Queen's  Bench,  Common  Pleas, 
and  Exchequer  divisions  of  the  Court. 
They  attend  the  King's  Courts  with  a  staff 
or  rod  tipped  with  silver,  and  take  into 
their  charge  all  prisoners  committed  by  the 
Court  (1  Arch.  Fract.  11 ;  Cowel). 

TITHS  COXMUTATION :  See  title  Tithe 
Rent- Cha  HOB. 

TITHE  SEKT-GHAUOI.  Under  the 
Tithe  Commutation  Acts  (6  &  7  Will.  4, 
c,  71 ;  1  &  2  Vict.  c.  64  :  2  &  3  Vict  c.  62  ; 
and  9  &  10  Vict.  c.  73),  tithes  may  be  com- 
muted into  a  rent-charge  varying  with  the 
price  of  com ;  and  under  the  same  Acts 
the  tithes  or  tithe  rent-charge  may  be 
merged  by  the  tenant  in  fee  simple  or  fee 
tail  in  possession,  or  other  person  capible 
of  disposing  of  the  fee  simple,  or  by  tenant 
for  life  in  possession  of  both  land  and  tithes 
or  tithe  rent-cliarge ;  or  the  tithes  or  tithe 
rent-charge  may  be  redeemed,  or  (as  the 
case  may  require)  apportioned.  And  under 
the  Stat  41  &  42  Vict  c.  42,  the  tithe  rent- 
charge  may  be  ordered  to  be  compulsoriiy 
redeemed  in  certain  cases  at  twenty-five 
years'  purchase. 

TITHES.  A  species  of  incorporeal  here- 
ditaments, defined  to  be  the  tenth  part  of 
the  increase  yearly  arising  and  renew- 
ing (1)  from  the   profits  of   tlie    lands. 
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(2)  from  the  live-stock  upon  lands,  and 
(8)  from  the  personal  industry  of  the  in- 
habitants. The  first  species  of  tithe  is 
usually  called  predial,  and  consists  of  com, 
gn^ass,  hops,  wood,  and  the  like ;  the  second 
mixed,  as  of  wool,  milk,  pigs,  &c.,  con- 
sisting, it  will  be  obderyed,  of  natural  pro- 
ducts, but  nurtured  and  preserved  in  part 
by  the  care  of  man ;  the  third  personal,  as 
of  manual  occupations,  trades,  fisheries, 
and  the  like.  Tithes  have  also  been 
divided  into  great  and  small  tithes;  the 
former  comprehending  in  general  the  tithes 
of  corn,  peas,  beans,  hay,  and  wood ;  the 
latter,  all  other  predial,  together  with  all 
mixed  and  personal  tithes,  tithes  being 
great  or  small  according  to  the  nature  of 
the  things  which  yield  the  tithe,  without 
any  reference  to  the  quantity ;  e.g.,  clover 
grass  made  into  hay  is  of  the  nature  of  aU 
other  grass  made  into  hay,  and  consequently 
is  a  great  tithe,  but  if  left  for  seed,  its 
nature  becomes  altered,  and,  like  other 
seed,  it  becomes  a  small  tithe  (2  Chit  Bl. 
24,  and  n.  (6) ;  Cowel). 
See  title  iMFBOPBTATioir. 

TITHnrO.  One  of  the  civil  divisions  of 
the  territory  of  England,  being  a  portion 
of  that  greater  division  called  a  hundreil. 
It  was  so  called  because  ten  freeholders 
with  their  families  composed  one.  It  is 
said  that  they  were  all  knit  together  in 
one  society,  and  bound  to  the  kin^  for  the 
peaceable  behayiour  of  each  other.  In 
each  of  these  societies  there  was  one  chief 
or  principal  person,  who,  from  his  office, 
was  oalled  teothing-man,  now  tithing-man 
(Mirr.  c.  1,  s.  3 ;  Cowel). 

See  titles  Fbankpledob  ;  TrrHuro-MAN. 

TITHIVO-MAH.  The  officer  who,  dur- 
ing Saxon  times,  was  appointed  to  preside 
over  tithings  and  to  examine  and  deter- 
mine all  causes  of  small  importance  between 
the  inhabitants  of  adjacent  tithings,  was 
so  oalled.  In  the  present  day,  however, 
tithing-men  are  a  kind  of  constables,  elected 
by  parishes,  and  sworn  in  their  offices  in 
the  Court  Leet,  and  sometimes  by  justices 
of  the  peace,  &c. 

See  title  Tithing. 

TITLE.  This  word  may  be  defined 
generally  to  be  tlie  evidence  of  right  or  the 
right  it^lf  which  a  person  has  to  the 
possession  of  property.  The  word  **  title" 
certainly  does  not  merely  signify  the  right 
which  a  person  has  to  the  possession  of 
property,  because  there  are  many  instances 
in  which  a  person  may  have  the  right  to 
the  possession  of  property,  and  at  the  sume 
time  have  no  title  to  the  same.  It  appears 
on  the  whole  to  signify  the  outward 
evidence  of  the  right,  rather  than  the  merr 
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TITLE — eontinued, 
right  itaelf.  The  word  is  defined  by  Sir 
Edward  Coke  thus:  ^TUtdus  egt  juita 
eawa  possidendi  id  quod  nostrum  est** 
(1  Inst.  34);  that  is  to  aay.  the  ground, 
whether  purchase,  gift,  or  other  such 
ground  of  acquiring,  titulua  being  dis- 
tinguiahed  in  this  respect  from  modu» 
acquirendif  which  is  the  traditio,  ».e.,  de- 
livery or  conveyance  of  t)ie  thing. 
See  title  Abstract  of  Title. 

TITLS,  ABSTRACT  OF :  See  title  Ab- 

8TBA0T  OF  TiTLl. 

TITLE-DEEDS.  Are  the  evidences  of 
title  to  or  ownership  of  real  estHte,  and  as 
being  the  sinews  thereof  thoy  go  with  the 
land  as  portion  thereof,  or  as  real  chattels. 
On  any  sale  or  mortgage  of  lands,  all  the 
title-deeds  in  the  hands  of  the  vendor  or 
mortgagor,  which  relate  exclusively  to  the 
property  sold  or  mortgriged,  are  handed 
over  to  the  purchaser  or  mortgagee ;  but 
where  the  title-deeds  relate  to  other  pro 
perty,  and  cannot  consequently  be  delivered 
over  to  the  purchaser,  he  is  entitled,  at 
the  expense  of  the  vendor,  to  a  covenant 
for  their  production,  and  also  to  attetted 
copies  of  such  of  them  as  aro  not  enrolled 
in  any  Court  of  record. 

TITLE  OF  EHTEY.  The  right  or  title 
to  enter  upon  lands.  Thus,  when  one 
seised  of  land  in  foe  makes  a  feoffment  of 
the  same  on  condition,  and  that  condition 
is  afterwards  broken,  then  tlie  feoffor  has 
title  to  enter  into  the  land  (Cowel). 
See  title  Entbt. 

TITLES  OF  CLESGTKEK.  Before  a 
candidate  for  holy  orders  can  be  ordainod, 
he  must  obtain  what  is  tenued  a  title, 
which  is  an  appointment  either  to  a  benefice 
actually  vacant,  or  to  a  curacy,  together 
with,  in  the  latter  case,  a  letter  from  the 
clergyman  who  gives  the  title,  signifying 
the  reason  which  obliges  him  to  appoint  a 
cumte  (Eccl.  Leg.  Guide,  4). 

TITLES  OF  HONOTFB.  Such  as  Duke, 
Marquis,  Earl,  &c.,  are  real  property,  and, 
accoiding  to  English  Law,  are  inalienable, 
excepting  by  descent. 

See  titles  Diokities  ;  Feebagb. 

TITTrLTTS  AOQTTIBENDI:  See  title 
Title. 

TTTirLUS  EST  JtTSTA  0AT7SA  F08SI- 
DEHDI:  See  title  Title. 

TOFT.  A  messuage,  or  the  site  or  piece 
of  ground  on  which  a  messuage  has  stood ; 
and  the  owner  of  a  toft  used  to  be  termed 
a  toftman  (West.  Symb. ;  Cowel). 

TOLEBATION  ACT.  The  sfait.  1  Will. 
&  M.  St.  1,  c.  18,  for  exempting  Protestant 
dissenters  from  the   penalties  of  certain 


TOLEBATIOV  AffS—wMMted. 

laws  is  so  called.    The  Act  did  not  extend 
to  exempt  Roman  Catholics  or  Unitarians. 
See  titles  Dissentbbs  ;  Nok-Goxfqbm- 

I8T8 ;  BOMAN  CaTHOUCB. 

TOLL.  This  word  has  various  signifi- 
cations. When  used  as  a  verb,  it  signifies 
to  bar,  to  defeat,  or  to  take  away ;  thus,  to 
toll  the  entry,  signifies  to  deny  or  take 
away  the  right  of  entry.  When  used  as  a 
noun,  it  signifies  either  a  liberty  to  buy  <v 
sell  within  the  precinct  of  a  manor,  or  a 
tribute  or  custom  paid  for  passage  (Cowel ; 
Lee  Termee  de  la  Ley ;  1  U.  &  Vf.  19). 

TOLL-HOUSES.  On  turnpike  roads, 
when  such  houses  become  ^  useless  and  no 
longer  reouired  for  the  purposes  of  the 
road"  within  the  meaning  of  the  stat 
4  Geo.  4,  c.  95  (s.  67),  they  must  be  pulled 
down  and  the  materials  removed ;  and  the 
owner  of  tiie  land  adjoining  may  haTe 
a  mandamus  against  the  turnpike  road 
trustees  to  compel  them  to  pull  them  down, 
&c.  {Reg,  V.  Greenlaw  Soad  Trudeet^ 
4  Q.  B.  Div.  447). 

TOMBSTOKES.  As  being  portion  of  the 
churchyard  (when  situate  therein)  are  the 
freehold  of  tlie  incumbent  of  the  church, 
who  has  the  control  of  the  inscriptions 
thereon  (^Keet  v.  SmUK  1  P.  I>iv.  73). 
Moneys  may  be  validly  bequeathed  to 
maintain  tf>mbstone8  in  cnurohes  (as  form- 
ing portions  of  the  fabric  of  the  church 
and  being  therefore  charitable),  but  not 
tombstones  in  churchyards  {In  re  Bigley, 
15  W.  B.  190). 

TOFKAOE.    A  duty  imposed  by  Par- 
liament upon  merchandize  exported  and  i 
imported,  according  to  a  certain  rate  upon  ' 
every  ton. 

See  title  Taxation,  Hibtobt  of. 

TOHK AGE  BEETS :  iSee  title  Boyaltixs. 

TOBT.  A  wrong  or  injury  that  is 
•*  independent  of  contract."  Personal 
actions  are  founded  either  on  contracts  or 
on  torts.  The  latter  signify  such  wrongs 
as  are  in  their  nature  distingnishabie 
from  .mere  breaches  of  contract  and  are 
often  mentioned  as  of  three  kinds,  viz. : 
(1.)  Nonfeasaneej  being  the  omisHion  to  do 
some  act  which  a  person  is  bound  to  do ; 
(2.)  Misfeaeanee^  being  the  improper  doing 
of  some  act  which  he  may  lawfully  do ;  or 
(3.)  JfoZ/eosanre,  being  tiie  commission  of 
some  act  which  is  positively  uolawfuL 
Torts  have  also  been  otherwise  classified  as 
follows:  (1.)  The  invasion  of  some  legal 
right  of  the  plaintiff,  and  in  that  case  it  is 
not  necessary  to  shew  any  damage",  this 
being  a  case  of  if\juria  sine  damno; 
(2.)  The  breach  of  some  private  duty 
which    is    incumbent    on  the   defendant 
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TOUT — continued. 

(whether  ai  Common  Law  or  by  statuteX  the 
negleotof  that  duty,  and  damage  to  the  plain- 
tiff resulting  from  such  neglect,  this  being  a 
case  of  damnuminjuria ;  and  (3.)  The  breach 
of  some  public  duty  which  is  incumbent 
on  the  defendant  (whether  at  Common  Law 
or  by  statute),  the  neglect  of  that  duty, 
and  damage  to  the  plaintiff  resulting  from 
such  neglect,  this  being  also  a  case  of 
damnum  injuria ;  but  it  is  to  be  remem- 
bered, that  damage  resulting  to  a  plaintiff 
from  the  breach  of  a  public  duty  is  not 
invariably  actionable,  as  some  varieties  of 
such  dama^^e  are  instances  of  damnum  sine 
injuria  (Ward  v.  Hobbe,  4  App.  Ca.  13; 
Vnrhe%  v.  Lee  Conservancy  Board,  4  Kxch. 
Div.  116).  Torts  have  also  acoiiired  dis- 
tinctive names,  such  as  Waste,  Nuisance, 
Piracy  of  Copyright,  Infringement  of 
Patent-rights,  Disturbance  of  Easemeuttt* 
Libel,  Slander,  &c. ;  and  for  every  new 
kind  of  tort,  the  Common  Law  will  find  a 
remedy.  Actions  founded  upon  tort  are 
sometimes  described  as  actions  ex  delicto, 
in  contradistinction  to  actions  ex  contraeiUf 
which  are  founded  upon  contract.  The 
forms  of  action  generally  founded  upon 
tort  used  to  be  irover,  detinue,  trespass, 
trespass  on  tlie  ease,  and  replevin ;  whilst 
debt,  assumpsit,  and  covenant  were  the 
forms  which  used  to  belong  to  the  dsss  of 
actions  founded  upon  contract  (1  Chit. 
PL  8). 

See  titles  Delicto,  Aotioks  ex  ;  Dam- 
num Injvbia;  Damkum  sine  Inju- 
Ell ;  Injubia  bine  Damno. 

TOBTFEASOB.  a  wrongdoer,  or  a 
trespasser.  There  is  no  contribution  be- 
tween tortfeasors,  like  that  which  subsists 
between  co-debtors  {Merryweather  v.  Nixan, 
2  8m.  L.  C.  481). 

TOBTIOUS  COHVEYAHCS.  Prior  to  8  & 
9  Yiot.  c.  106,  a  feoffment  ndght  have  had 
a  tortious  operation,  that  is  to  say,  it  might 
have  passeu  to  the  feoffee  a  greater  estate 
than  that  which  the  feoffor  could  lawfully 
nasB.  But  all  such  tortious  conveyances 
nave  now  been  abolished  by  the  last-men- 
tioned Act,  unless  indeed  the  di:$entailing 
assurance  should  be  so  regardetl. 

See  title  Conveyances,  sub-title  Fe- 
cffment, 

TOBTUBB.  As  a  means  of  obtaining 
evidence  is  unknown  to  the  law  of  Flnglana, 
meaning  thereby  physical  torture ;  and 
that  was  the  opinion  of  the  judges  of 
Charles  I.,  when  consulted  regarding  the 
case  of  Felton,  the  nssassin  of  Buckingham ; 
also,  of  Lord  Cuke  (3  Rep.  3d).  But  the 
practice  of  torture  was  not  unknown  in  the 
reigns  of  Henry  YI.  and  Henry  YIIL 

TOBT  AND  WHIG.    Names  which  at 


TOBT  AND  WKlQ^-eotttinued, 

the  time  of  the  Exduaion  Bill  (1679)  be- 
came for  the  first  time  applicable  respeo- 
tively  to  the  party  who  **eonserved"  the 
existing  constitution  (afterwards  called 
Conservatives)  and  to  the  party  who  were 
for  altering  or  amending  it  (afterwards 
called  Liberals).  IBoth  terms  are,  or  at 
least  originally  were,  terms  of  abuse,  Whigs 
having  originally  signified  desperate  Pres- 
byterian fanatics  in  Scotland,  and  Tories 
the  like  fanatics  of  the  Popish  persuasion 
in  Ireland. 
See  titles  Abhorbebs  ;  Pbtitionbbs. 

TOTAL  LOSS :  See  titles  Abandonment 
of  Yesbel  OB  Caboo  ;  Pabtlal  Loss  ;  Un- 

DBBWBITEBB. 

TOWAGB:  See  titie  Tugs. 

TOWN.  Is  an  expression  varying  (in 
general)  with  the  growth  of  the  buildings 
constituting  it  (jChUier  y.  Worth,  I  Exch. 
Div.  464). 

TOWNSHIP :  See  titles  Hiobwat  ;  HuN- 
dbed;  Pabish. 

TBADE,  All  contracts  in  restraint  of 
trade  are  regarded  with  disfavour  by  the 
law ;  and  if  the  restraint  is  general,  it  is 
wholly  void :  and  if  it  is  partial,  it  is  only 
good  when  the  restraint  is  reasonable  and 
a  valuable  consideration  has  been  given  by 
way  of  purchasing  the  restraint  XMiUHuU 
V.  Reynolds,  1  Sm.  L.  C.  356).  A  reason- 
able restraint  may  be  either  in  respect  of 
locality  or  of  time,  or  of  both  combined ; 
and  in  every  trade,  what  is  reasonable  in 
these  respects  varies  with  the  character  of 
the  trade.  It  is  from  the  like  disfavour 
which  the  law  bears  towards  such  restrainta 
that  the  stat.  54  Geo.  3,  c.  96,  s.  1,  repealed 
the  prohibitions  contained  in  5  Eliz.  c.  4, 
whereby  persons  who  had  not  served  an 
apprenticeship  were  forbidden  to  be  em- 
ployed as  journeymen,  or  to  otherwise  ex- 
ercise their  particular  trades  or  occupations ; 
and  that  the  7  &  8  Yict.  c.  24,  repealed  a 
variety  of  other  obsolete  Acts  which  ope- 
rated in  restraint  of  trade.  There  are, 
neverthelesB,  certain  restraints  which  the 
law  favours,  and  that  chiefly  from  a  regard 
to  the  public  health;  thus,  the  11  £  12 
Yict,  a  63,  s.  64,  forbade,  and  the  Public 
Health  Act,  1875,  which  has  repealed  the 
last-mentioned  Act,  forbids,  the  establish- 
ment of  new  offensiTe  trades  unices  with 
the  consent  of  the  local  board  of  health ; 
and  the  16  &  17  Yict.  c.  128,  s.  1,  renders 
liable  to  summary  conviction  persons  carry- 
ing on  olFensive  trades  within  the  metro- 
polis, when  they  do  not  use  the  best  means 
of  preventing  annoyance  to  the  neighbour- 
hood. 

See  title  Tbade-Mabkb. 
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TSAOS-IIABXB.  Are  a  braDch  of  the 
goodwill  of  the  baBinees  with  which  tiiey 
are  oonnected,  and  the  right  to  a  trade- 
mark is  traDBmiasible  as  portion  thereof, 
wherever  the  goodwill  is  mentioned,  even 
although  the  trade-mark  should  not  be 
mentioned  {Shipwright  v.  Clements,  19 
W.  B.  599).  It  was  at  one  time  thought 
that  there  was  no  property  in  trade-mancs, 
but  in  the  Leather  Cloth  Companies  Case 
(33  L.  J.  Ch.  199),  Lord  Westbury  pointed 
out  that  there  was  (in  effeot)  a  property  in 
trade -marks,  «.«.,  in  the  marks  <ms  apjfiied 
to  designate  certain  vendible  commodities. 
And  under  the  Trade-Marks  Registration 
Acta,  1875-77  (38  &  39  Vict.  c.  91  ;  39  &  40 
Vict.  c.  33 ;  and  40  &  41  Vict.  c.  37),  a 
trade-mark,  if  it  accord  with  the  definitions 
contained  in  s.  10  of  the  Act  of  1875, 
and  is  not  objectionable  under  s.  6  of 
the  same  Act,  may  be  registered ;  and  upon 
such  registration,  the  ri<2ht  to  it  is  strictly 
a  right  of  property,  and  the  person  entitled 
to  it  is  the  proprietor  (Sebastian  on  Trade- 
Marks).  And  in  the  case  of  a  trade-mark 
properly  so  called,  wilful  fraud  is  not 
necessary  to  be  averred  or  proved  in  order 
to  obtain  the  protection  of  Uie  (>ourt  for  it, 
but  it  is  simply  necessary  to  prove  the 
ri^ht  of  the  plaintiff  to  the  mark,  and  the 
injury  done  by  the  defendant  to  that  right 
{singer  Machine  Manufacturers  v.  WUwny 
3  App.  Ca.  391);  whereby  an  actual  de- 
ception is  practised  on  the  public,  idthough 
there  should  be  no  fraud  on  the  part  of 
the  defendant  {Farina  v.  Siherlock^  6  De 
O.  M.  &  Q.  214).  Where  a  trade-name  id 
to  be  made  a  trade-mark,  it  must  be  printed, 
impressed,  or  woven  in  some  particular  or 
distinctive  manner  (Act  1875,  s.  10; 
Burgess  v.  Burgess,  3  De  G.  M.  &  G.  89 ; 
Ainsworth  v.  IValmsley,  L.  R.  1  Eq.  518). 
In  a  case  which  is  not  one  of  trademark 
pure  and  simple,  actual  fiuud  must  be 
moved  {Singer  Manufacturing  Company  v. 
Wilson,  L.  B.  2  Ch.  Div.  434,  451). 

TBAOE-HAKE:  See  title  Tbade-Mabes. 

TBABE-U8AGE.  Persons  contracting 
with  a  knowledge  thereof,  or  under  cir- 
cumstances which  impute  to  them  a  know- 
ledge thereof,  are  bound  thereby;  and 
Bucn  a  usage  may  be  annexed  to  the  con- 
tract by  extrinsic  evidence,  provided  the 
contract  be  not  thereby  varied. 

TSADSB8  AND  HOH-TBADSBS.    The 

distinction  between  persons  as  being  or 
not  traders  has  several  important  oonse- 
quenoee  in  the  law  of  bankruptcy. 

TRADES-TTHIOirB.  Combinations  on 
the  part  either  of  employers  or  of  employes 
to  regulate  the  price  of  labour  are,  within 
certain  limits,  valid  by  the  Common  Law 
{Rex  V.  Baii,  6  C.  &  P.  329);  but  such 
combmations,  when  carried  the  length  of 


violence  in  any  phaae  or  ahftpe^  are  illegal. 
Wherefore  the  stat  6  G«o.  4,  o.  129,  placed 
such  oombinationa,  on  the  part  of  empioyit 
chiefly,  under  a  most  rigorous  restiaint; 
and,  under  that  statute,  anything  in  the 
nature  of  a  threat  put  forward  with  a  view 
to  forcing  or  endeavouring  to  force  a  work- 
man to  leave  his  employment  was  made  a 
criminal  offence  {WaW>y  v.  AnUy,  8  EL  A 
El.  516).   Of  rraent  years,  the  Stat,  of  Geo.  4 
has  been  thought  too  rigoroaa,  and  mtdet 
the  stats.  22  Vict,  c  34,  32  ft  38  Viet,  c  61, 
and  34  &  35  Vict,  c  31,  combinatioiis  oa 
the  part  of  em^oy^  or  (as  these  combina- 
tions are  usually  called)  Trades-lhnons,  aro 
reeognised  as  legal  associations  with  legtti- 
mate  objects,  and  which  objects  they  may 
endeavour  to  secure  (if  bo  advised)  by 
pecuniary  and  other  means  of  sapporting 
strikes,  £c.,  so  long  as  they  do  not  resort 
to  open  or  secret  violence,  or  to  threats, 
intimidation,  rattening,  and  titie  like. 

TRADIVO  WITH  BHSKY.  Isunlawfal 
as  well  on  the  part  of  the  belligi^re&t 
country's  subjects,  aa  also  on  the  part  of 
the  subjects  of  allied  states  (The  Honp, 
1  Bob,  Adm.  196;  Wheatons  Inter.  Iaw, 
pp.  392-403),  the  rights  of  inter-oommerciiig 
being  wholly  suspended  by  the  war. 

TSADITIO.  Was  and  is  the  simple  act 
of  delivery,  a  mode  of  transferring  the  title 
to  corporeal  property. 

See  titles  Livkbt  of  Seibik  ;  Usugafio. 
TRAOmO  LOQin  FACIT  CEABTAM. 
Delivery  makes  the  deed  speak,  i.e.,  makes 
the  deed  take  effeot  This  delivery  most 
be  made  to  the  feoffee  or  grantee,  and  not 
to  a  stranger. 

See  titles  Esobow  ;  Fboffmxht. 

TKAXWAT8.  The  construction  and 
maintenance  thereof  are  regulated  by  the 
stats.  33  &  34  Vict,  c  78 ;  34  &  35  Vict 
c.  69 ;  and  35  &  36  Vict  c.  4a 

See   titles    Companies;    PAasxROBBS, 
Cabriage  or. 

TSAHSACTIO.  Was  one  of  the  inno- 
minate contracts  of  Roman  Law,  and  is 
equivalent  to  the  transaction  of  French 
Law. 

See  title  Transaction. 

TBAKSACnOH.  In  French  Law  is  the 
transactio  of  Roman  and  the  compromise  of 
English  Law,  being  an  agreement  to  givo 
up  the  residue  (if  any)  of  an  uuascertained 
debt,  in  consideration  of  the  payment  of  an 
agreal  sum. 

TSAHSFEB  OF  ACnOH.  The  Loid 
Chancellor,  for  the  convenience  of  the  ad- 
ministration of  justice,  may  transfer  from 
one  Division  of  the  High  (jourt  of  Justice 
to  another  Division  an  actioQ  or  actions, 
subject  to  the  president  or  jiidgo  of  the 
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transferee  Division  assenting  thereto  (Order 
LI.,  1);  and  the  Lord  Chanoellor  may 
also  for  the  like  reason  make  the  like 
transfer  from  one  judge  in  the  Chancery 
Division  to  another  juqge  of  that  Division, 
and  the  last-mentioned  transfer  may  be  for 
the  purpose  of  trial,  or  of  trial  and  further 
trial,  or  generally  (Order  li.,  1).  And 
npon  the  application  of  either  of  the  parties 
to  an  action,  a  transfer  may  be  ordered  from 
an  inappropriate  Division  of  the  Oourt 
into  the  appropriate  Division,  subject  to 
the  consent  of  the  president  of  the  pro- 
posed transferee  Division  (Order  lt.,  2); 
but  this  transfer  of  the  action  will  not  be 
directed  on  slight  grounds  {Storey  v. 
Waddle  4  Q.  B.  Div.  289).  Bee  Brown's 
Snell's  Principles  of  Equity  and  Practice, 
5th  ed.,  pp.  048-9. 

TBAKS7EB  07  HOBTOAOE.  A  mort- 
gagee desiring  his  money  may,  instead  of 
being  paid  off  by  the  mortgager,  make  a 
transfer  of  the  mortgage  debt  and  security 
therefor  to  a  third  person  who  pays  him 
the  money.  Such  transfers  are  commonly 
eft'ected  with  the  concurrence  of  the  mort- 
gagor, so  that  the  original  mortgagee 
e&capes  all  future  liability  to  account. 

TBAKS7EB  OF  8HABBS  OB  STOCK : 

See   titles    Sbabes  ;    Shabe-Wabrants  ; 

SuARE-CEBTiVIOATKS. 

TBAH8HIP1IENT  OF  CABGO.  The 
master  navigating  a  merchant  vessel  may 
under  certain  circumstances  of  emergency 
tranship  the  cargo,  and  he  may  do  so  either 
as  agent  of  the  shipowner  or  as  agent  of 
the  cargo-owner.  As  agent  of  the  ship- 
owner, he  may  make  a  transhipment  of 
cargo,  where  the  vessel  is  so  much  damaged 
by  perils  of  the  sea  as  to  be  incapable  of 
repair,  except  at  a  cost  exceeding  both  her 
value  when  repaired  and  the  freight ;  but 
he  is  not  even  in  that  case  obliged  to 
tranship;  and  he  should  never  tranship 
excepting  at  a  rate  of  freight  not  exceeding 
that  originally  bargained  for.  As  agent  of 
the  cargo-owner,  he  may  (but  only  after 
communicating  with  such  owner,  if  com- 
munication  is  possible)  tranship  the  cargo, 
wherever  a  prudent  owner  would  do  so; 
but  he  is  not  bound  in  any  case  to  do  so ; 
and  he  may  even  tranship  at  a  higher  rate 
of  freight  The  shipper  may  acc<3pt  de- 
livery (in  lieu  of  transhipment)  of  the  cargo 
at  any  intermetiiate  port,  paying  pro  rata 
freight ;  but  if  he  insist  on  transhipment, 
and  transhipment  is  practicable,  but  the 
master  nevertheless  refuses  to  tranship, 
then  the  shipper  (i.e.,  cargo-owner)  may 
accept  delivery  at  the  intermediate  port, 
paying  no  freight  even  pro  raid  itineri$ 
pera4Ui  (Kay's  Shipmusters,  287-292). 


TBAKSIBE :  See  title  Clxabangb. 
TBAX8IT :  See  title  Stofpaos  in  Tbak- 

BITTJ. 

TBAirSIT  nr  BEX  JTTSICATAX.  '*Tho 
matter  passes  into  a  judgment,"  and  there- 
by the  original  cause  of  action  is  merged 
and  destroyed  in  the  judgment 

See  titles  Oontbacts;  Ijtis  Coktes- 
TATio;  Mbbocb;  Jusoment,  Plea 
or. 

TBAHfllTOBT  ACnOHS.  Actions  were 
said  to  be  either  local  or  transitory.  An 
action  was  heal  when  all  the  principal  &ctB 
on  which  it  was  founded  were  of  a  local  cha- 
racter, and  carried  with  them  the  idea  of 
some  certain  place ;  these  were  generally 
such  as  related  to  realty.  An  action  was 
termed  tranntory  when  the  principal  fSaot 
on  which  it  was  founded  was  of  a  transitory 
kind,  and  might  be  supposed  to  have  hap- 
pened anywhere ;  and,  therefore,  all  actions 
founded  on  debts,  contracts,  and  such  like 
matters  relating  to  the  person  or  personal 
property,  used  to  come  under  this  latter 
denomination  (Steph.  PI.  816,  317).  If 
the  action  was  local,  the  venue  also  was 
local ;  and  if  the  action  was  transitory,  the 
venue  also  was  transitory.  But  under  the 
Judicature  Act,  1873,  there  is  now  no  local 
venue  for  the  trial  of  any  action. 
See  title  VEinjE. 

TBAK8LATI0K.    This  word,  as  applied 
to  a  bishop,  signifies  removing  him  from 
one  diocese  to  another  (Cunningham). 
See  title  PoaruLATiON. 

TBANBLATI0K8.  Copyright  may  exist 
in  translations,  these  latter  being  re^rarded 
as  original  works  {Wy<Ut  v.  Barnard,  3  V. 
&  B.  78). 

See  title  Ooptbight. 

TBANSLATrnrX     EDICTUX.        The 

edict  (or  portion  thereof)  which  as  being 
of  a  permanent  character  was  repeated 
(i.e.,  transferred)  from  edict  to  edict  by 
each  succeeding  pnetor  for  his  own  par- 
ticular year  of  office. 
See  title  Edict. 

TBAHSPOBTATIOK.  Oeased  to  bo  a 
punishment,  and  became  transmuted  into 
penal  servitude,  by  the  stat  16  &  17  Vict 
c.  99,  and  now  by  stat  20  &  21  Vict  c.  3,  s.  2. 

TBAVEBSE.  In  the  language  of  plead- 
ing  signifies  a  denial.  Thus,  where  a  de- 
fendant denies  any  material  allegation  of 
fact  in  the  pUintiff's  declaration  or  state- 
ment of  claim,  he  is  said  to  traverse  it, 
and  the  plea  itself  is  theuce  frequently 
termed  a  traverse.  Besides  the  common 
traverse,  as  explained  above,  there  is  one 
of  occassional  occurrence  termed  a  special 
traverse,  or  traverse  with  an  absque  hoe. 
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This,  ioBtead  of  being  framed  ia  the  shape 
of  a  simple  denial,  coDBists  ordinarily  of 
two  branches,  one  invoWing  the  intro- 
duction of  new  afflrmative  matter,  which, 
inferentiallv  or  argamentati?ely,  denies  the 
disputed  allegation  of  fact  upon  which  the 
defendant  purposes  niising  an  issue;  the 
other,  being  the  abaque  Hoe  clause,  con- 
sisting of  a  direct  denial  of  such  allegation 
of  fact. 

See  titles  Absqub  Hoo;  Spbgial  Tba- 

YBBSE. 

TRAYXRBEOFAVIVDICmRT.  The 

word  "  trayerse/'  as  applied  to  an  indict- 
ment, has  the  same  import  as  when  applied 
to  a  declaration,  signifying  to  contradict 
or  deny  some  principal  matter  of  fact 
therein,  e.g.,  in  a  presentment  against  a 
person  for  a  highway  overflowed  witli  water, 
for  default  of  scouring  a  ditch,  Ac,  he  may 
alleo;e  that  there  is  no  highway,  or  that  the 
ditch  was  sufSdently  scoured  (Cowel). 
See  title  Tbayerse. 

TSAVXRSE    Of    AH    OFFICE.     The 

proving  that  an  inquisition  made  of  lands 
or  goods  by  the  escheator  is  defective  and 
untruly  made  (Kitchin,  227). 

TBAVSB8IK0  HOTS.  This  was  a  plead- 
ing in  Chancery,  and  consisted  of  a  <leniHl 
put  in  by  the  plaintiff  on  behalf  of  the  de- 
fendant generally  denying  all  the  state- 
ments in  the  plaintiff's  bill.  The  effect  of 
it  was  to  put  tne  plaintiff  upon  proof  of  the 
whole  contents  of  his  bill,  and  it  was  only 
resorted  to  for  the  purpose  of  savixig  time, 
and  in  a  case  where  the  plaintiff  could 
safely  dispense  with  an  answer.  A  copy  of 
tlie  note  must  have  been  served  on  the 
defendant  Under  the  present  practice, 
there  appears  to  be  no  occasion  for  a  tra- 
versing note. 

See  title  Default,  Judgment  bt. 

TBEA80V.  This  word,  in  its  original 
sense,  denoted  the  betrayal  of  confidence 
or  of  trust,  and  such  betrayal  was  of  two 
species,  according  as  it  was  either — 

(1.)  Against  the  King  as  supreme;  or 

(2.)  Against  a  subject  as  superior; 
the  former  species  was  called  High  Trea- 
son, and  the  latter  Petit  Treason. 

Petit  treason  has  been  abolished  by  stat. 
9  Geo.  4,  a  SI,  s.  2,  although,  of  course, 
breach  of  oonndence  or  trust,  in  so  far  as 
it  is  a  civil  wrong,  is  still  a  tort,  and  as 
such  is  remediable  in  a  Court  of  Law  or 
(more  commonly)  of  Equity. 

High  treason  is,  therefore,  now  called 
treason  simply. 

The  charge  of  treason,  being  vague,  was 
dangerous  to  the  liberty  of  the  subject; 
and  inasmuch  as  trivial  or  dubious  offences 


TBlAflOV-^Mmtimiaci. 

were  impated  in  the  reign  of  Bdwurd  II. 
as  treaaonoos  under  the  designation  of  a^- 
eroachmenU  upon  the  royal  power ;  there- 
fore it  was  enacted  hy  25  Edw.  3,  si.  5,  a  2, 
that  the  folio  wins  om»noes  (and  none  other) 
should  be  deemed  treasons : — 
(1.)  Compassing  the  death  of  the  Sove- 
reign, or  his  or  her  oonsort,  or  of 
the  Prince  of  Wales; 
(2.)  Violating  the  consort  of  the  Kiofr,  or 
his  eldest  daughter  unmarried,  or 
the  Princess  of  Wales ; 
(3.)  Levying  war  against  the  Sovereign 
within  the  realm,  or  being  adhe- 
rent to  such,  or  relieving  same ; 
(4.)  Counterfeiting  the  King's  money,  or 

importing  counterfeit  money ; 
(5.)  Killing  the  Lord  Cbaocellor  or  the 
Lord    Treasurer,  or   any   judge 
while  on  the  bench;   and  gene- 
rally, 
(6.)  Committing  such  other  offence  or 
offences  as  should  by  any  fatare 
Parliament  be  declared  treasoa. 
The  general  provision  of  the  above-men- 
tioned statute  was    put   in   exercise    by 
Richard  II.,  who  enact«^  (21  Rich.  2,  c.  3) 
that  the  mere  intent  to  kill  or  depose  the 
King  should,  without  proof  of  any  overt 
act  of  treason,  amount  to  the  offence  of 
treason;  but  this  statute  was  repealed  bv 
1   Hen.  4,  c.   10.      Again,  Henry  Vni. 
enacted  many  new  and  capricious  treasons, 
e.g,f  denying  the  pre-nuptial  chastity  of 
Anne  Buleyn,  denying  the  King's  right 
with  the  authority  of  Parliament  to  devise 
the  Crown,  and  such  like ;  but  these  new 
treasons  were  repealed  bv  1  Edw.  6,  a  12. 
In  more  modern  times,  tne  following  trea- 
sons have  been  added  permanently  to  the 
list  enumerated  in  25  Edw.  3,  viz. : — 
(1).  Hindering  from  his  accession  to  the 
Crown  any  one  entitled  next  in 
succession  under  the  Act  of  Settle- 
ment,—this  by  1  Anne,  at  2,  o.  17, 
B.3; 
(2.)  Declaring  that  the  Sovereign,  with 
the  auuority  of  Parliament,  oould 
not  direct  the  devolution  of  the 
Crown, — ^this  by  6  Anne,  c  7 ; 
(3.)  Imagining  the  death,  bodily  harm, 
or  imprisonment  of  the  Sovereign, 
and  expressing  the  same  in  writ- 
ing or  oy  overt  act, — this  by  86 
G^.  3,  o.  7 ;  and 
(4.)  Forging  the  great  seal, — ^this  by  11 

Geo.  4  &  1  Will.  4,  c  66,  s,  2. 
By  the  stst.  7  Will.  3,  c.  3,  no  proseou- 
tions  for  treason  were  to  be  brought  but 
within  three  years  from  the  alleged  com- 
mission of  the  offence ;  and  by  the  same 
statute,  coupled  with  that  of  7  Anne,  e.  21, 
there  must,  in  order  to  secure  a  oonviction, 
be  two  witnesses  to  one  and  the  same  act 


A  NEW  LAW  DIOTIONABT. 


539 


TREABOiW— continued, 

of  treaaon,  or  to  different  aote  of  the  same 
treason.  Moreoyer,  by  theae  two  statntea 
a  list  of  the  witnessea  for  the  proaeoation, 
together  with  a  copy  of  the  indictment,  ia 
to  be  delivered  to  the  priaoner  ten  daya 
before  the  trial ;  alao  a  copy  of  the  panel 
of  jurora  two  days  before  the  trial.  The 
priaoner  ia  also  allowed  to  make  hia  de- 
fence by  counael. 

Under  the  atat  89  A;  40  Geo.  3,  o.  93, 
when  the  treaaon  oonsiata  in  an  attempt  to 
aaaaasinate  the  Sovereign,  the  offence  ia 
made  triable  aa  murder,  bat  oontlnuea 
punishable  aa  treaaon ;  under  the  atat.  11 
&  12  Yict  0. 12,  it  ia  made  a  felony  to  in- 
tend to  depose  the  Sovereign,  or  to  place 
duress  upon  her  in  order  to  compel  her  to 
cliange  her  counsels,  or  to  intimioate  either 
Uouse  of  Parliament,  or  to  incite  any 
foreigner  to  invade  the  kingdom.  Lastly, 
under  the  stat  5  &  6  Yict.  c.  51,  a.  2,  it  la 
made  a  high  misdemeanor  to  strike  at  the 
Sovereign  or  to  discharge,  or  pretend  to 
disciiarge,  fire-arms  near  her  person  with 
intent  to  alarm  her,  it  making  no  difference 
whether  the  pistol  is  loaded  or  not. 

See  titled  Ovsbt  Act;  Scbibebb  est 

AOEBB. 

TBSA8UBB-TR0VE.  Any  money,  coin, 
gold,  silver,  plate,  or  bullion /oumi  {trouvi) 
hidden  in  tne  earth,  the  owner  thereof  being 
unknown  ;  auoh  kind  of  treasure  in  general 
belongs  to  the  king,  and  forms  one  of  the 
precarious  sources  of  his  revenue.  When, 
nowever,  it  is  found  in  the  sea  or  upon  the 
earth  it  does  not  belong  to  the  king,  but 
to  the  finder  in  case  no  owner  appears.  In 
many  cases  treasure-trove  belongs  to  the 
lord  of  the  manor  within  whose  limits  it  is 
found,  by  special  grant  or  prescription 
(Cowel.) 

See  title  Taxation,  Histobt  or. 

TBBA8TIBT :  See  titles  Exohxquek, 
Goubt  of;  Remembbangbbs  or  the  Ex- 

CHBQUEB. 

TBSA817BY  BBHOH.  In  the  Bouae  of 
Commons  the  first  row  of  seats  on  the  right 
hand  of  the  Speaker  is  so  called,  because 
occapied  by  the  Firdt  Lord  of  the  Treasury 
or  principal  Minister  of  the  Crown. 

TBSASXIBT,  FBOSECUTIOKS  BY.   Any 

Bubject  may  prosecute  for  a  criminal  offence, 
whether  or  not  he  is  directly  affected  there- 
by ;  but  in  cases  of  magnitude,  the  Treasury 
not  unfrequently  undertakes  the  prosecu- 
tion, thereby  relieving  the  privaie  indi- 
vidual. 

i860  titles  DiBEcroB  of  Publio  Pbobb- 
cuTioNS ;  Public  Pboseoutob. 

TRX^TIBB.  The  power  of  negotiating 
and  contracting  public  treaties  between 
nation  and  nation  cxista  in  full  vigour  in 


TREATIES — continued, 

every  aovereign  atate  which  has  not  parted 
with  that  portion  of  ita  aovereignty,  or 
agreed  to  modiff  ita  exerdae  by  oompaot 
with  other  statea.    Sovereigns  treat  with 
each  other  through  the  medium  of  plenipo- 
tentiaries; and  reserve  to  themselvea  the 
power  of  ratifying  or  not  what  baa  been 
concluded  in  their  name  by  their  ministera. 
The  municipal  conatitution  of  every  parti- 
cular state  determines  in  whom  resides 
the  authority  to  ratify :  in  absolute  monar- 
chies, it  is  the  prerogative  of  the  Sove- 
reign himself  to  confirm  the  act  of  hia 
plenipotentiary  by  his  final  sanction ;  in 
certain  limited  or  constitutional  monarchies, 
the  consent  of  the  legislatiue  is  requirea 
for  that  purpo»9 ;  in  some  republics,  as  in 
that  of  tne  United  States  of  America,  the 
advice  and  consent  of  the  Senate  are  essen- 
tial. In  all  these  cases,  it  is,  consequently, 
an  implied  condition  in  negotiating  with 
foreign  powers,  that  the  treaties  concluded 
by  the  executive  government  shall  be  sub- 
ject to  ratification  in  the  manner  prescribed 
by  the  fundamental    laws  of  the  state. 
Regarding  the  effect  of  war  on  treaties, 
those  of  friendship  and  alliunoe  are  neces- 
sarily annulled  by  a  war  between  the  con- 
tracting parties,  except  such  stipulations 
therein  as  are  inade  expressly  with  a  view 
to  a  rupture ;  and  treaties  of  commerce  and 
navigation  are  in  general  suspended  but 
are  sometimes  entirely  extinguished  by  a 
war  between  the  parties.    On  the  other 
hand,  all  stipulations  with  respect  of  Uie 
conduct  of  the  war,  or  with  respect  to  the 
effect  of  hostilitiea  upon  the  righta  and 
property  of  the  citizena  and  aubjects  of  the 
partiea  continue  in  full  force  until  mutually 
agreed  to  be  rescinded,  that  being  the  very 
contingency  intended  to  be  provided  for. 
The  power'of  making  treatiea  of  peace,  like 
that  of  making  other  treatiea  with  foreign 
states,  is  limited  by  the  national  constitu- 
tion.  A  general  authority  to  make  treatiea 
of  peace  necessarily  implies  a  power  to 
stipulate  the  conditions  of  peace,  including 
the  cession  of  the  public  territory.     In 
England  the  treaty-making  power,  aa  a 
branch  of  the  royal  prerogative,  has  in 
theory  no  limita;    but   it   is  practically 
limited  by  the  general  controlling  autho- 
rity of  parliament,  whose  approMtion  is 
always  necessary  to   carry  into  effect  a 
treaty,  whereby  the   existing  •territorial 
arrangements  of  the  empire   are   to   be 
alter^,  or  whereby  money  is  to  be  found 
for  the  purposes  of  the  treaty.    The  effect 
of  a  treaty  of  peace  is  to  put  an  end  to  the 
war.  It  does  not  extinguish  claims  founded 
upon  debts  contracted  or  iniuries  inflicted 
previously  to  the  war,  and  unconnected 
with  its  causes,  unless  there  bo  an  express 
stipulation  in  the  treaty  to  that   e£fect. 
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Hence  debts  previously  oontraoted  between 
the  respective  subjects,  though  tiie  remedy 
for  their  recovery  is  suspended  during  the 
war,  are  revived  on  the  restoration  of  peace. 
The  treaty  of  peace  leaves  everything  in 
the  state  in  which  it  found  it,  unless  there 
be  some  express  stipulation  in  the  treaty 
to  the  contrary. 

TREBLE  COSTS.  Were  three  times  the 
amount  of  the  costs  incurred  by  a  party  in 
an  action,  and  the  payment  of  such  costs 
was  by  various  statutes  imposed  as  a 
punishment  upon  persons  violating  the 
provisions  of  tiiose  statutes.  Thus  by  29 
£liz.  c.  4,  the  sheriff  for  extortion  on  fioal 
process,  in  addition  to  treble  damages  (or 
three  times  the  amount  of  the  sum  which 
lie  had  extorted),  was  liable  to  pay  also 
treble  costs,  which  was  the  amount  of  the 
plaintiff's  costs  reckoned  three  times  over 
(2  B.  &  Aid.  393 ;  1  Ch.  Rep.  137 ;  2  Ch. 
PI.  326),  n.  (fc),  6th  ed.) ;  but  all  provi- 
sions entailing  treble  costs  and  double 
costs  were  repealed  by  the  stat  5  &  6  Vict, 
c.  97. 

See  titles  DorBLE  Gosrs ;  CJosrs. 

TBEBUOXET.  A  certain  engine  of  cor- 
rection,  in  which  persons  convicted  of  the 
offence  of  being  common  scolds  were  placed ; 
it  was  also  called  the  oastlgatory  or  cuoking 
stool,  which  latter  is  said  to  signify  in  the 
Saxon  language  scolding  stool,  though  fre- 
quently corrupted  into  ducking  stool,  from 
tne  circumstance  of  the  offender  placed 
therein  being  plunged  in  the  water  tor  her 
punishment  (3  Inst  219). 

TRESPASS.  This  word,  in  its  ordinary 
sense,  signifies  an  injury  committed  with 
violence,  either  actual  or  implied;  for 
the  law  will  imply  violence  though  none 
is  actually  use<),  when  the  injury  is  of 
a  direct  and  immediate  kind,  and  com- 
mitted on  the  person  or  tangible  and 
corporeal  property  of  the  plaintiff.  Of 
acttial  violence,  un  assault  and  battery  is 
an  instance;  of  impiiedy  a  peaceable  but 
wrongful  entry  upon  a  person's  land.  The 
action  of  trespass  is  usually  either  an  action 
of  trespass  vi  et  armiSf  or  an  action  of 
trespass  on  the  ease;  the  former  being 
brought  to  recover  damages  for  wrongs 
done  with  direct  violence,  the  latter  to  re- 
cover damages  for  wrongs  not  done  with 
direct  violence,  or  if  done  with  direct  vio- 
lence, yet  resulting  from  negligence  as 
distinguished  from  design  (Steph.  Plead. 
17;  Smith's  Action  at  Law,  2).  Again, 
where  trespass  is  done  to  lands  or  real  pro- 
perty, it  is  called  trespass  quare  dausum 
/regit:  and  to  support  this  action,  the 
plaintiff  must  have  been  in  the  actual  pos- 
session of  the  land  at  the  time  of  the  tres- 
pass committed.   On  the  other  hand,  where 
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the  trespass  is  done  to  goods  or  penonal 
property,  it  is  called  tzespaas  de  bonis 
asportatu — ^an  action  which,  equaUv  with 
the  other,  rests  upon  possession,  bnt  the 
possession  in  this  case  may  be  either  actual 
or  constnictive,  constructive  poeseasion 
being  that  which  ownership  or  property 
draws  with  it  by  implication  or  oonsftnxc- 
tion  of  law. 

TRESPASS  OK   THE    CASE.      Is   &e 

form  of  action  adopted  for  the  recovery  of 
damages  for  some  injury  resulting  to  a 
party  from  the  wrongful  act  of  another, 
unaccompanied  with  direct  or  immediate 
force.  Thus,  if  a  man  in  throwing  a  log 
into  the  highway,  strikes  a  passer-by,  he 
mav  sue  in  an  action  of  trespass  simply  so- 
called,  and  only  in  that  action  for  damages 
for  the  iniury  he  may  have  aostained ;  but 
if  after  the  log  has  fallen  and  i«ffted  on 
the  ground,  he  stumbles  over  it,  aad  so 
receives  an  injury,  then  "  trespaas  on  the 
case,"  or,  as  it  is  commonly  cali^,  an  aetim 
"  on  the  case,"  would  be  his  appropriate 
remedy.  It  is  called  an  action  upon  tlw 
case,  because  the  original  writ  by  whieh  this 
action  was  formerly  oommenoed  was  not 
conceived  in  any  fixed  form,  but  waa  framed 
and  adapted  to  the  nuture  and  circum- 
stances of  the  case  by  virtue  of  the  statute 
De  ConHmiU  Casu  (13  £dw.  1.  Statute  of 
Westminster  the  Second),  a  24  (^8ooH  v. 
Shepherd,  2  BL  Bep.  892;  1  Smith's  L. 
C.  210;  1  Chit,  on  PI.  127.  6th  ed. ;  Oom. 
Dig.  tit.  *^  Action  upon  the  Case"  (a.)). 

TRESPASS  OR  CASE,  WEIGH  I  Prior 
to  the  Judicature  Acts,  1873-75,  thedistinc- 
tion  was  important  between  actions  of  tres- 
pass and  of  case ;  and  the  rale  was,  that 
ti^espass  (and  not  case)  lay  for  injuries  at 
once  wilful  and  direct,  and  case  (and  not 
trespass)  for  injuries  neither  wilful  nor 
direct,  but  negligent  and  indirect  only,  and 
that  case  or  trespass  lay  indifferently  when 
the  injury,  although  direct,  was  not  wilful 
but  only  negligent  {SooU  v.  Sht^pkerd, 
2  W.  Bl.  892 ;  Moreton  v.  ffardem,  4  B.  & 
C.  224). 

TRESPASS  DE  BONIS  ASP0RTATI8.   Is 

the  name  of  the  action  which  lay  prior  to 
the  Judicature  Acts,  1873-75,  for  injuries 
caused  directly  to  personal  property,  and 
was  for  the  wrongful  taking  away  tliereof, 
while  trover  was  for  the  wrongful  keeping 
of  property  in  the  first  instance  rightfully 
obtained.  The  action  was  founded  on  the 
right  of  possession  in  the  plaintiff,  but  the 
poflsession  might  be  either  construetiTe  or 
actual. 

See  title  Troveb. 

TBESPASS  Q17ARB  CLATTSTn  nXQIT. 

Is  the  name  of  the  action  which  lay  prior 
to  the  Judicature  Acts,  1873-75,  for  mju- 
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— continued. 

ries  caused  directly  to  real  property,  and 
was  fur  the  wrongful  entrv  upon  land, 
without  any  retention  of  the  possession, 
ejectment  being  the  action  for  the  wrongful 
retention  of  the  possession.  The  action 
was  founded  on  the  right  of  possession  in 
the  plaintiff,  which  must  have  been  actual 
and  not  merely  constructive. 
See  title  Ejbctment. 

TBE8PAS8  YI  XT  AB1II8:  See  title 
Trespass. 

TBIA  CAPITA.  In  Boman  Jaw,  were 
eivUtu,  UbertcUf  and  families,  that  is,  citizen- 
ship, A'eedom,  and  family  rights. 

See  titles  Caput  akd  Status  ;  Status. 

TRIAL.  The  mode  of  determining  a 
question  of  fact  in  an  action*  or  the  formal 
method  of  examining  and  adjudicating 
upon  the  matter  of  fact  in  dispute  between 
the  plaintiff  and  the  defenaant.  There 
are  various  species  of  trials  according  to 
the  natui-e  of  the  subject  or  thing  to  be 
tried.  A  trial  at  bar,  which  is  a  species  of 
trial  now  seldom  resorted  to  excepting  in 
cases  where  the  matter  in  dispute  is  one  of 
great  importance  and  difficultv,  is  a  trial 
which  takes  place  before  all  the  judges  at 
the  bar  of  the  Court  or  division  in  which 
the  action  is  brought  (Steph.  PI.  84).  The 
recent  case  of  Reg.  v.  Ckutro,  otherwise 
Tichhome,  or  Orton  (1872-3),  was  an  ex- 
ample of  trial  at  bar.  The  more  usual 
varieties  of  trial  are  the  following, — 
(1.)  Before  a  judge  or  judges  sitting 
alone;  (2.)  Before  a  judge  or  judges  sit- 
ting witii  assessors ;  (3.)  Before  a  referee 
(official  or  special)  sitting  alone ;  (4.)  Be- 
fore a  referee  (official  or  special)  sitting 
with  assessors;  and  (5.)  Before  a  judge 
with  a  jury  (Order  xxxvi.,  2). 
See  title  Trial  bt  Jury. 

TRIAL,  AFPEARAKCB  AT.  If  the 
plaintiff  appears  and  the  defendant  does 
not  appear  at  the  trial  when  the  action  is 
callea  on,  the  plaintiff  proves  his  claim  so 
far  as  the  burden  of  proof  rests  with  him 
fOrder  xxxvi.,  18);  and  conversely,  if  the 
defendant  appears  and  the  plaintiff  does 
not  appear  at  the  trial,  when  the  action  is 
called  on,  the  defendant  (not  having  raised 
any  counter-claim)  may  have  an  imme- 
diate judgment  dismiBBlng  the  action 
(Order  xxxvi.,  19),  and  a  defendant,  who 
has  raised  a  counter-claim,  proves  such 
counterclaim  bo  far  as  the  buiden  of  proof 
rests  with  him  (Order  xxxvi.,  19) ;  but  in 
either  case  the  judge  may  postpone  or 
adjourn  the  trial  upon  terms  (Order  xxxvi., 
21 ) ;  or  the  non-appearing  party  may  appear 
within  six  days  after  trial  to  set  asicie  the 
judgment  upon  terms  (Order  xxxvj.,  20). 


TRIAL,  SHTRT  FOR.  The  party  who 
gives  the  notice  of  trial  (see  title  Trial, 
Notice  of),  is  to  enter  the  action  for  trial 
on  the  day  of  or  day  after  the  notice ;  and 
if  he  fail  to  do  so,  the  other  party  may 
within  the  next  four  days  enter  the  action 
for  trial  (Order  xxxvi.,  14).  The  entry  is 
made  by  leaving  two  copies  of  the  plead- 
ings (Order  xxxvi.,  17)  at  the  Associate's 
Office,  if  trial  is  by  jury ;  and  if  not,  then 
at  the  office  of  the  division  in  which  the 
action  is. 

TRIAL  BY  JURT.  There  being  five 
various  modes  of  trial  specified  by  the 
Judicature  Acts,  the  party  giving  the 
notice  of  trial  specifies  in  his  notice  the 
mode  of  trial  wmch  he  selects ;  for  he  has 
the  first  right  of  selection.  If  he  specify 
trial  before  a  judge  and  jury,  and  the  ques- 
tion is  one  which  (prior  to  the  Judicature 
Acts)  might  and  would  have  been  tried  by 
a  judge  Hitting  alone,  then  the  judge  may 
in  his  discretion,  upon  the  application  of 
the  other  party,  direct  a  trial  without  a 
jury  (Order  xxxvi.,  26 ;  Buehion  v.  ToWn, 
10  Ch.  Div.  558);  and  the  Court  wUl 
always  do  so,  if  there  has  been  a  consent 
to  take  the  entire  evidence  by  affidavit  at 
the  trial  (Brooke  v.  Wigg,  8  Cb.  Div.  510). 
But  otherwise  trial  by  jury  is  at  the  option 
of  either  party  to  demand  as  a  right  (Sugg 
v.  sober,  1  Q.  B.  Div.  362). 

TRIAL,  NOTICE  OF.  The  plaintiff  in 
an  action  is  to  give  the  defendant  notice  of 
trial,  and  he  may  do  so  either  along  witJi 
his  reply  (when  that  is  the  close  of  the 
pleadings)  or  at  any  time  afterwards 
(Order  xxxvi.,  3) ;  and  if  the  plaintiff  fail 
•  for  six  weeks  to  give  the  requisite  notice, 
the  defendant  may  do  so  (Order  xxxvi.,  4). 
The  notice  is  usually  a  ten  davs'  notice, 
short  notice  of  trial  being  four  days 
(Orvler  xxxvl,  9).  And  the  notice  is  to 
specify  the  mode  of  trial.  The  notice 
ceases  to  be  in  force,  unless  the  action  is 
entered  for  trial  by  one  party  or  another 
within  six  days  after  the  notice  (Order 
XXXVI.,  10  a) ;  and  excepting  by  consent  or 
with  leave  no  notice  of  trial  can  be  counter- 
manded (Order  xxxvl,  13). 

TRIBUNALS.  Tribunals,  ^.e.,  Courts  of 
Justice,  are  of  three  great  varieties,  viz. : 
(1.)  Regular;  (2.)  Summary;  and  (3.) 
Casual.  Regular  tribunals  are  those  whidi 
(like  the  High  Court  of  Justice)  are  con- 
stantly sitting  and  proceed  in  accordance 
with  a  well-defined  and  formal  procedure ; 
Summary  tribunals  are  those  which  (like 
justices  of  the  peiice)  exercise  a  summary 
jurisdiction,  principally  under  particular 
statutes  authorizing  them  iu  that  behalf ; 
and  Cagudl  tribunals  are  Courts  or  com- 
missioners constituted  for  emergendeB  of 
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rare  occurrenoe,    and  which   (when   the 
emergency  is  over)  cease  to  exist. 

See  title  Gourtb  of  Justiob  ;   Smc- 
MART  JuBifiDicnoN ;  Mabtial  Law. 

TBIBTTVAL8  OT  COMXXBCE :  See  title 

TSIBUNAUX  DB  GOMMSBOB. 

TBIBUVAUZ     DB    COMUBCE.      In 

French  Law  are  CourtB  consisting  of  a 
president,  judges,  and  substitutes  elected 
m  an  assembly  of  the  principal  traders. 
No  person  under  thirty  years  is  eligible  as 
a  member  of  the  tribunal,  and  .the  pre- 
sident  must  be  forty  years  of  age  at  the 
least  The  tribunal  takes  cognizance  of  all 
cases  arisiDg  between  meroluints,  and  also 
of  all  disagreements  arisiog  among  part- 
ners. The  course  of  procedure  is  as  in 
civil  cases,  and  with  an  appeal  to  the 
regular  Courts. 

TKLEKBIAL  ACT.  Was  an  Act  passed 
by  tiie  Long  Parliament,  1640-1,  and  re- 
pealed by  the  Convention  Parliament, 
1C60,  and  was  more  particularly  the  Act 
6  Will.  &  M.  c  2,  whereby  every  Parlia- 
ment, unless  sooner  dissolved,  came  to  an 
end  in  three  vears.  It  was  repealed  on  the 
accession  of  Geo.  I.  by  the  Septennial  Act. 
See  titles  Convention  Pabuambmt, 
Acts  of  ;  Septennial  Act. 

TBIKITT  E0U8B.  Consists  of  the  Mas- 
ter, Wardens,  and  assistants  of  the  Guild 
of  St.  Clement  in  the  parish  of  Deptford, 
in  the  coimty  of  Kent,  at  one  time  (if  not 
stUl)  known  as  the  Guild  of  the  Trinity  at 
Deptford,  and  it  has,  subject  to  the  con- 
trol of  the  Board  of  Trade,  a  general  con- 
trolling authority  over  all  subordinate 
pilotage  authorities;  and  it  licenses  the 
pilots  within  the  ^  London  District  '*  (viz., 
the  Thames),  ^  the  English  Channel  Dis- 
trict," and  '*the  Trinity  House  Outport 
Districts  "  (being  any  pilotage  districts  for 
which  parliament  has  made  no  other  parti- 
cular provision).  A  Trinity  House  pilot  is 
not  liable  for  damage  beyond  the  penalty 
of  the  bond  (£100)  which  he  executes  to 
the  House,  and  the  amount  of  his  pilotage. 
A  Trinity  House  pilot  pa^s  an  annual 
poundage  of  sixpence  on  his  earnings  as 
pilot,  and  also  an  annual  fee  of  £3  S«., 
these  payments  constituting  the  Trinity 
House  Pilot  Fund,  which  goes  to  maintain 
the  House  in  the  exercise  of  its  duties. 

TBIHOSA  KECE88ITA8:  See  tide 
Tencbb  of  Land,  Histobt  of. 

TBIOBB  OF  JUBOBS.  Persons  selected 
by  the  Court  to  examine  whether  a  chal- 
lenge made  to  the  panel  of  jurors,  or  any  of 
them,  be  just  or  not.  These,  if  the  first 
juror  be  challenged,  are  two  indifferent 
peraonB  named  by  the  Coort ;  if  they  find 
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one  man  indifferent,  he  ahall  be  swoim  and 
he  with  the  two  triors  shaJl  try  the  next, 
and  when  another  is  foand  indilE»ent  and 
sworn,  the  two  triors  shall  be  auperaede«i, 
and  the  two  first  sworn  on  the  jury  sfaall 
try  the  rest  (Cowel ;  Bmith's  Aoiion  at 
Law,  146). 
See  title  Challenqb  of  Jubobb. 

TBIFEBTITnX  JTSB :  ^S^  title  Tbot a- 
uentobum  Gbneba. 

TBITEnrO :  See  title  Bidikob. 

TBOYEB.  Isthat  form  of  action  adapted 
to  trv  a  disputed  question  of  property  in 
goods  or  chattels.    It  is  called  trover,  be- 
cause it  is  founded  upon  the  BuppositioQ 
(wliich,  however,  is    in   general  a  mere 
fiction),  that  the  defendant  found  (irouv^) 
the  goods  in  question ;  and  the  d^slaiation, 
after  stating  such  a  finding,  proceeded  to 
allege  that  the  defendant  converted  them  to 
his  own  use  (such  conversion  being  the 
true  ^ist  of  the  action);  and  then  tiie 
plaintiff  claims  damages    for  the  injury 
which  he  has  sustained  by  such  wrongful 
oonvendon.    In  substance,  the  zemedy  is 
to  recover  the  value  of  personal  chattels 
wrongfully  converted  by  anotiier  to  his  oini 
use.  The  form  supposes  the  defendsmtmay 
have  come  lawfully  by  the  poeseesion  of 
the  goods.     This  action  lies,  and  haa  been 
brought,  in  many  oases,  where  in  truth  the 
defendant  has  got  thepoasessionunlawMly. 
It  is  an  action  of  tort,  and  the  whole  tort 
consists  in  the  wrongful  conversion.    Two 
things  are  necessary  to  be  proved  to  entitle 
the  plaintiff  to  recover  in  this  kind  of  ac- 
tion ;  First,  property  in  the  plaintiff;  and, 
secondly,  a  wrongful  conversion  by  the 
defendant  (see  per   Lord   Mansfield   in 
Cocmer  y.  ChiUy^  1  Burr.  20;  1  Smith's 
L,  C.  230).    Moreover,  the  property  neees- 
sary  to  support  the  action  must  be  one 
which  draws  with  it  a  right  to  the  tmrn^- 
diaie  possession  also  of  the  thing  converted 
(Gordon  v.  Harper^  7  T.  R.  9);    conse- 
quently, if  the  thing  is  in  pledge  to  another, 
tne  pledgor,  although  owner,  qsomot  bring 
the  action.    But  the  pledgee,  aa  having 
what  is  called  a  epeeSal  property  in  tht) 
thing,  may  bring  the  action ;  and  generally 
any  bailee  of  the  goods  may  do  ao  on  the 
like  ground. 

TBTIGKAOT.  Is  the  stai  1 A  2  Will  4, 
o.  87,  providing  that  in  all  contracts  for  the 
hiring  of  any  artificer  in  any  of  Uie  trades 
following,  vis.,  in  the  making,  easting. 
converting,  or  manu&oturing  oi  iron  cr 
steel,  or  in  the  working  or  getting  of  any 
ndnes  of  coal,  ironstone,  limestone,  salt 
rock,  or  in  the  working  or  getting  of  stone, 
slate  or  da^,  or  in  the  making  or  prefiaring 
of  salt,  bncks,  tiles,  or  quarries,  and  is 
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▼nrious  other  tradea  particulnrlymentioiied, 
or  for  the  performanoe  by  any  artificer  of 
any  labour  in  any  of  the  said  trades,  the 
wages  of  saoli  artificer  shall  be  made  pay- 
able in  the  CHrrent  coin  of  the  realm  only, 
and  any  contract  making  the  wages  pay- 
able and  all  payments  in  any  other  manner, 
shall  be  void.  Any  contract  containing 
any  provision  with  respect  to  the  place 
where,  or  the  manner  in  which,  or  the 
person  or  persons  with  whom  any  part  of 
the  wages  shall  be  laid  out  or  expended, 
shall  be  void.  Penalties  may  be  recovered 
from  employers  entering  into  contracts  that 
are  illegal  under  the  Act  But  contracts 
(being  m  writing)  for  stoppages  on  account 
of  medical  relief,  &c.,  out  of  the  wages  of 
artificers  are  permitted  by  the  Act.  Arti- 
ficers, within  the  meaning  of  the  Act,  are 
ordinary  workmen. 

TSUS  BILL.  When  any  offence  charged 
in  a  bill  of  indictment  appears  to  the  grand 
jury  to  be  sufficiently  proved,  the  clerk  of 
the  grand  juir  indorses  on  the  bill  the 
wor£  "  True  Bill ;"  and  when  the  offence 
charged  does  not  appear  to  be  sufflcientlv 
proved,  the  indorsement  is  **  No  true  bill  r 
in  other  words,  the  grand  jury  throw  out 
the  indictment  in  the  latter  case,  and  send 
it  to  the  petty  jury  for  trial  in  the  former 
case. 

8ee  titles  Gband  Jcbt  ;  Pettt  Jcbt. 

TBTT8TES.  Any  one  may  be  a  trustee, 
but  a  corporation  (by  reason  of  the  Mort- 
main Acts)  and  an  infant  and  feme  coverte 
(by  reoson  of  their  respective  disabilities) 
are  not  suited  to  be  trustees.  A  trustee, 
having  once  accepted  the  trust,  cannot  dele- 
gate the  office ;  but  he  may  retire  from  the 
trust,  under  an  authority  in  that  behalf  in 
the  instrument  of  trust,  or  else  with  the 
sanction  of  the  Oourt  of  Chancery.  He  is 
liable  personally  for  every  breach  of  duty, 
no  maUer  how  careful  he  supposes  himself 
to  be ;  but  when  a  discretion  is  vested  in 
him  regarding  the  administration  of  the 
trust,  uen  he  is  exempted  from  liability 
for  losses,  so  long  as  he  uses  average  and 
customary  diligence.  He  is  practically 
liable  also  for  the  acts  and  defaults  of  his 
co-trustee,  unless  the  trust  instrument  ex- 
pressly exempts  him  from  such  liability. 

TBU8TES  ACTS.  These  are  the  stats. 
13  &  14  Vict  c.  60,  and  15  &  16  Vict,  a  55, 
under  which,  orders  vesting  lands  or  stocks 
in  new  trustees  may  be  made,  when  the 
existing  trustees  are  either  lunatics,  or  in- 
fants, or  are  out  of  the  jurisdiction,  or  are 
uncertain,  or  refuse  to  convev ;  and  under 
which,  new  trustees  may  be  appointed 
whether  there  are  existing  trustees  or  not ; 
and  under  which,  8(x>cified  persons  may  be 
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directed  to  convey  the  trust  property  to 
such  person  or  persons  as  the  Court  directs ; 
the  Acts  oontaming  also  various  incidental 
directions  with  re^ird  to  the  mode  of  effec- 
tuating these  various  purposes. 

TBTI8TEE  FOB  CBXDIT0B8.  In  bank- 
ruptcy and  also  in  liquidation  (but  not  in 
composition),  a  trustee  for  the  creditors  is 
appointed,  and  immediately  upon  his  ap- 
pointment there  vests  in  him  all  the  pro- 
perty of  the  debtor,  together  with  all  powers 
(f.e.,  general  powers)  which  the  debtor  may 
exercise  for  his  own  benefit.  And  the 
trustee  decides  upon  the  proofs  of  debts, 
subject  to  the  pretending  creditor's  right  of 
appeal;  and  the  trustee  also  collects  and 
distributes  the  assets  pro  raid  among  the 
creditors.  He  is  a  trustee  for  the  creators 
only,  and  not  for  the  debtor. 

See  titles  Bankblftot;  Subplub  in 
Bankbuftct;  &o. 

TBVSTEE   BELIEF  ACT.    Is  the  Act 

10  &  11  Vict.  c.  96,  amended  by  the  Act 
12  &  13  Vict.  c.  74,  under  which  trustees, 
executors,  administrators,  &c.  (or  the  major 
part  of  them),  having  in  their  hands  anv 
moneys  or  having  any  stocks  of  the  Bank 
of  England  or  of  the  East  India  Company, 
or  South  Sea  Company,  or  any  government 
or  parliamentary  securities  standing  in  their 
names  or  in  the  names  of  their  deceased 
testator  or  intestate,  belonging  to  any  trust, 
are  at  liberty  to  pay  such  moneys  into  the 
Bank  of  England  to  the  account  of  the 
Paymaster-General  of  the  Clumcery  Divi- 
sion of  the  High  Court,  or  to  transfer  or 
deposit  such  stocks  in  the  name  of  such 
Paymaster  in  the  matter  of  the  particular 
trust,  in  trust  to  attend  the  orders  of  the 
said  Court,  and  so  as  to  relieve  themselves 
of  their  duties  as  trustees. 

TBtrSTS.  Uses  havine  existed  previ- 
ously to  the  Statute  of  Uses  (27  Hen.  8, 
c»  10),  although  merely  as  confidences 
which  the  Court  of  Chancery  upheld  and 
enforced,  these  early  confidences  were  the 
earliest  form  of  trusts;  but  after  that 
statute,  these  uses  having  in  consequence 
thereof  become  transmuted  into  legal 
estates,  the  jurisdiction  of  Equity  over 
trusts  promised  to  cease,  or  at  any  rate,  to 
become  uimecessary,  when  the  decision  in 
TyrreU'9  Ckue  (4  &  5  PhiL  &  M.),  whereby 
the  Courts  at  Westminster  refused  to  re- 
cognise any  second  use  upon  a  first  use, 
i,e^  a  use  upon  a  use,  revived  or  restored 
to  the  Courts  in  Lincoln's  Inn,  and  even 
increased,  their  former  jurisdiction  over 
trusts. 

In  regulating  the  qualities  and  incidents 
of  trust  estates,  Equity  followed  the  Law 
in  its  leading  principles,  construing,  for 
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example,  words  of  limitation  in  the  like 
manner  as  the  same  were  oonstmed  at 
Law,  and  generally  (although  with  some 
exoeptions  hereinafter  mentioned),  adopt- 
ing the  mles  of  Law  with  little  or  no 
variation.  Thus,  in  fact,  in  every  estate, 
there  came  to  exist,  hy  possibility  at  least, 
and  in  general  in  actual  fact  as  well,  two 
estates  of  equal  quality  and  duration,  ex- 
isting side  by  side,  and  like  parallel  lines 
of  equal  length  running  beside  each  other, 
the  one  estate  being  called  the  equitable 
estate  and  the  other  the  legal  estate.  And 
like  parallel  lines,  the  two  estates  in  their 
0¥m  nature  never  meet,  although  jnst  as 
the  two  parallel  lines  being  laid  upon  the 
top  of  each  other  would  coincide  and  grow 
into  one  line  only,  so  the  two  estates  being 
by  force,  ah  extra  themselves,  brought 
together  do  also  coincide  and  grow  into 
one  estate  only,  a  union  which  is  called 
the  union  of  the  equitable  with  the  legal 
estate  in  fee. 

Two  statutes  are  all-important  in  their 
bearing  upon  trusts,  the  first  of  the  two 
being  the  Statute  of  Uses  already  men- 
tioned, and  the  other  of  them  the  Statute 
of  Frauds  (29  Car.  2,  o.  3) ;  and  in  distin- 
guishing these  two  statutes,  it  is  essential 
to  note, — (1.)  That  the  Statute  of  Uses,  on 
the  one  hand,  extends  to  freehold  here- 
ditaments only,  and  neither  to  leaseholds 
nor  to  copyholds ;  and,  h  fortiori,  not  to 
pure  personal  estate;  and  ^2.)  That  the 
Statute  of  Frauds,  on  the  other  hand,  ex- 
tends to  freeholds,  leaseholds,  and  copy- 
holds indifferently,  requiring  for  the  crea- 
tion of  a  trust  thereof  respectively  the  use 
of  writing,  but  as  the  latter  statute  does  not 
extend  to  pure  personal  estate,  it  follows 
that  a  trust  of  pure  personal  estate  may 
be  created  without  wnting,  or  by  word  of 
mouth  only  {McFcMen  v.  Jenkin$,  1  PhiL 
lS7). 

Trusts   are   manifold;    but  are   com- 
monly    arranged    under    the   following 
heads: — 
L  Express  Trusts,— being  trusts  which 
are  created  in  so  many  fit  and  ap- 
propriate terms,  and  which  are 
suhidivided  thus, — 
(a.)  Express  Private  Trusts,— being 
trusts  affecting  private  indivi- 
duals only;  and 
(6.)  Express   Public    Trusts,— being 
trusts  affecting  public  bodies 
primarily. 
U.  Implied      Trusts,  —  being       trusts 
founded  on  the  presumable,  al- 
though unexpreesed,  intention  of 
the  party  who  creates  them;  and 
in.  Oonstructive    Trusts, — being    trusts 
which  are  founded  neither  on  an 
expressed  nor  on  any  presumable 
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intention  of  the  party,  but  which 
are    raised    by    eonstTneUon   of 
Equity  without  any  regard  to  in- 
tention, and  simply  for  the  par- 
pose  of  satisfying  tne  demaDOB  €i 
justice  and  d  good  conscience. 
The  following  is  a  more  or  leas  exhaus- 
tive list  of  all  the  vaiieties  of  trusts  fiUliDg 
under  each  of  the  three  principal  heads 
above  enumerated,  viz. — 
I.  Express  Trusts. 
(1.)  Express  Private  Trusts: 
(a.)  Executed  and  executory  imsts ; 
(b.)  Trusts  voluntary  and  for  value ; 
(o.)  Trusts  in  favour  of  creditors ; 
(2.)  Express  Public  Trusts,  called  alsD 
Charitable  Trusts, 
n.  Implied  Trusts, 
(a.)  Trusts  resulting  from  a  purchase 

in  the  name  of  a  stranger ; 
(b.)  Trusts  resulting  from  an  incom- 
plete disposition  of  the  equit- 
able estate ;  including 
(o.)  Trusts  of  the  undisposed  of  sur- 
plus of  personal  estate  for^ 
next  of  kin,  or  of  real  estate  for 
the  heir-at-law ; 
(d.)  Trusts   under   oonversioiiB  that 

fail  wholly  or  partially ; 
(e.)  Trusts  in  cases  of  joint  tenancies 
whether  oi  purchasers,  or  of 
mortgagees. 
m.  Constructive  Trusts, 
(a.)  Vendor's  lien,  also  vendee's  lien, 
in  respect  of  purchase-money 
either  unpaid  or  prematurely 
paid; 
(b.)  Benewal  of  leases  by  trustee  in 

his  own  name ; 
(0.)  Permanent  improvements  to  an 
estate    which    were    unavoid- 
able; 
(d.)  Heir  of  mortgagee  in  respect  of 
mortgage  loan  for  next  of  kin 
of  mor^agee. 
There  are  certain  requisites  for  the  crea- 
tion of  a  trust,  other  than  and  in  addition 
to  the  statutory  requiaite  of  writing  above 
mentioned,  where  writing  is  required,  these 
requisites  being  three  in  number,  and  fami- 
liarly called 

The  Three  CertaitUieB  in  TnuU.    These 
three  certainties  are, — 
(1.)  Certainty  in  the  words  creating  the 

trust; 
(2.)  Certainty  in  the  tubJetA  of  the  trust, 

i.s.,  in  the  trust  property ; 
(3.)  Certainty  in  the  objetA  of  the  trust, 
i,e.,  in  the  beneficiary. 
(Knight  v.  Knight,  8  Beav.  172 ;  11  CL  & 
F.  513);  and  failing  any  one  or  more  of 
these  three  certainties,  the  trust  which 
was  intended,  inevitably  fails ;  but  it  being 
clear  that  some  trust  was  intended,  the 
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trustee  is  not,  in  such  caaeB,  entitled  or 
permitted  to  take  or  keep  the  property  for 
his  own  benefit  (firigg$  v.  Penny,  3  Ifac.  & 
6.  546),  if  there  are  anj  other  persons 
entitled  (wbetlier  as  devisees  or  legatees 
of  the  lesidne,  or  as  heirs,  or  next  of  kin 
of  the  testator  or  intestate),  to  have  it 
made  over  to  them  according  to  its  quality ; 
and  if  there  are  no  such  other  persons  as 
last  mentioned,  then  the  Crown  takes  the 
personal  estate  as  bona  vcLoanHa  <  Taylor  v. 
Ilaygartht  14  Sim.  8),  but  the  trustee  keeps 
tlie  real  estate  for  his  own  benefit,  his 
tenure  thereof  excluding  escheat  (^Burgest 
▼.  Wheate^  1  Eden,  177). 

Executed  and  ExeeiUory  TrtuU. — An 
executed  trust  is  one  which  the  person 
creating  it  has  fillly  and  finally  declared, 
wbt-nce  also  it  is  cslled  a  Complete  Trust ; 
an  executory  trust  is  one  whicn  the  person 
creating  it  has  not  fully  or  finally  declared, 
but  has  given  merely  an  outline  of  it  by  way 
of  direction  to  the  conveyancer,  wnence 
also  it  ia  called  sometimes  an  Incomplete 
and  sometimes  a  Directory  Trust. 

The  Court  of  Chancery  deals  very  dif- 
ferently with  executory  trusts  to  what  it 
does  with  exAcuted  ones. 

Thus  (1.)  That  Court  follows  the  Law 
(xquitas  te^itur  legem)  with  regard  to 
executed  trusts,  e.g.<,  the  rule  in  Shelley's 
Ckue  applies  to  these,  without  any  excep- 
tion; whereas  with  regard  to  executory 
trusts  the  Court  takes  the  following  dis- 
tinction, viz. : — 

(a.)  If  the  executory  trust  ocoum  in 
marriage  articles  {Trevor  v.  Trefxtr,  1  P. 
Wms.  622),  or  in  a  will  manifestly  point- 
ing at  marriage  (Popttton  v.  Voice,  2  P. 
Wms.  571),  the  Court  refuses  to  follow  the 
rule  in  Shdlet/s  Case  as  to  their  construc- 
tion, as  bv  80  doing  it  would  give  to  the 
intended  nusband  full  power  of  defeating 
the  prospective  issue  of  the  intended  mar- 
riage of  the  provision  presumably  intended 
to  have  been  made  in  their  favour ;  but 

(b.)  If  the  executorv  trust  occurs  in  a 
wilL  and  that  will  does  not  mani/eg&y 
point  at  marriage,  the  Court  follows  the 
rule  in  Shdleifs  Case,  and  gives  to  the 
ancestor  an  estate  in  fee  simple  or  in  fee 
tail  without  reference  to  his  issue,  there 
being  no  presumption  in  this  case  of  any 
intention  to  provide  for  such  issue  {Sweet- 
apple  V.  Btndon,  2  Vem.  536 ;  PapiUon  v. 
Voicet  supra) ;  and 

(2.)  The  Court  of  Clianoery  is  ready, 
and  is  even  compellable,  in  all  cases  of  an 
executed  trust  to  give  full  effect  to  the 
same,  saving  all  prior  equitable  rights,  and 
that  even  in  favour  of  volunteers^  but  the 
Court  refuses,  and  is  not  compellable,  in  any 
case  of  an  executory  trust  (being  in  favour 
of  a  volunteer)  to  give  any  effect  whatever 
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to  the  same,  which  consequently  falls  to 
the  ground,  although  the  Court  will  in 
many  cases  of  executory  trusts  (being  in 
favour  of  purchasers  for  value  and  such 
like^  give  effect  thereto,  saving  all  prior 
equitable  rights. 

A  trust  may  be  an  executed  trust  in 
either  of  two  ways,  either, — 

(1.)  By  declaration  of  trust,  which  is  a 
simple  and  informal  mode  of  cnating  it, 
requiring,  however,  writing  (although  not  a 
deed)  in  the  case  of  land  (whether  fr^hold, 
copyhold,  or  leaRehold),  but  not  even  requir- 
ing any  writing  in  the  case  of  pure  personal 
estate.  The  Court  ef  Chancery  is  bound 
to  enforce  a  trust  that  is  completely  created 
in  this  simple  manner  {Ex  parte  Pye,  Ex 
parte  Dubost,  18  Yes.  140).  If  the  person 
should  be  both  legal  and  equitable  owner 
of  the  properW  of  which  he  declares  the 
trust,  he  declares  himself  the  trustee 
thereof:  if,  on  the  other  hand,  he  is  the 
equitable  owner  only,  he  directs  his  own 
trustee  (who  is  the  legal  owner)  to  hold  the 
property  upon  the  trusts  which  he  then 
and  there  specifies  in  the  direction;  and 
such  latter  direction,  although  it  has  not 
(nor  any  notice  of  it)  been  sent  to  the 
trustee,  and  although  the  trustee  refuses 
his  assent  to  it,  is  binding  and  effectual 
against  the  party  giving  it ;  but  notice  to 
the  trustee  is  necessary  to  give  the  new 
cestui  que  trust  a  right  in  rem  over  the 
trust  property  which  shall  protect  him  in 
it  against  third  persons  claiming  without 
notice  thereof  {BUI  v.  Cureion,  2  My.  &  K. 
503): 

Or,  again,  a  trust  may  be  an  executed 
trust, — 

(2.)  By  assignment  or  conveyance  of  the 
trust  property,  according  as  it  is  personal 
or  real  estate,  to  a  trustee,  accompanied 
with  a  limitation  or  declaration  of  the 
trusts  thereof;  but  many  difficulties  have 
arisen  with  reference  to  this  second  mode 
of  creating  a  trust,  which  manifestly  is  a 
mere  technical  or  formal  mode  of  doing  so. 
The  sources  of  the  difficulty  have  been 
two,  and  (apparently)  only  two,  that  is  to 
8ay,— 

(a.)  The  circumstance  that,  at  Law,  and 
also  in  Equity,  there  can  be  no  assignment, 
strictly  so  called,  of  personal  estate,  and 
no  conveyance,  strictlv  so  called,  of  real 
estate  otherwise  than  by  deed ;  and  neither 
the  stetutes  (e.g.,  the  30  ft  31  Vict  c.  144, 
as  to  Policies  of  Life  Assurance ;  the  31  & 
82  Vict.  c.  86,  as  to  Policies  of  Marine 
AssuranceX  which  prescribe  a  simple  stetu- 
tory  form  of  assignment  or  conveyance,  nor 
the  Judicature  Act,  1873,  ss.  25,  26,  itoelf 
have  altered  the  former  law  of  the  Courts 
in  this  respect ;  and 

(b.)  The    further    circumstance,    that 
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until  the  Judicature  Act,  1873,  8.  25,  the 
Courts  of  Law  and  the  Courts  of  Equity 
respectively  proceeded  upon  different  prin- 
ciples with  regard  to  the  assignability  of 
eJuMes  in  action,  which  constitute  by  far  the 
larger  part  of  the  personal  property  which 
is  made  the  subject  of  a  trust. 

From  these  two  sources  of  diflSrulty  com- 
bined, it  has  been  held  in  numerous  cases 
that  trusts  attempted  to  be  created  in  the 
more  formal  manner,  t.6.,  by  assignment  or 
conveyance  accompanied  with  an  express 
declaration  of  tlie  trusts,  are  executory 
only  and  not  executed  in  the  following 
cases, — 

(a.)  When  the  assignment  was  attempted 
to  be  made  by  the  use  of  the  words,  **  I  do 
hereby  oMign"  &c.,  indorsed  on  the  back 
of  the  receipt  given  for  a  subscription  paid 
upon  a  call  in  respect  of  shares  in  a  com- 
pany, the  indorsement  not  having  been  exe- 
cuted and  delivered  as  a  deed  (JLntrobiu  v. 
iSmtU,  12  Ves.  39); 

(6.)  Where  the  assignment  was  at- 
tempted by  the  like  form  of  words  also 
indorsed  on  the  back  of  a  bond,  the  indorse- 
ment not  having  been  executed  and 
delivered  as  a  deed,  although  the  bond 
itself  was  delivered  {EdtocardB  ▼.  Jones^ 
1  My.  &  C.  226);  and  even 

(e.)  When  collateral  formalities,  being 
Buch  as  went  to  aff«ct  the  efficacy  of  the 
deed  for  the  purpose  of  assignment,  had 
been  neglected,  although  the  assignment 
was  by  deed  duly  executed  and  delivered, 
and  therefore  valid  by  the  general  law 
(SearU  v.  Law^  15  Sim.  95). 

On  the  other  hand,  it  has  been  held  in 
still  more  numerous  cases,  that  trusts  at- 
tempted to  be  created  in  the  more  formal 
manner  are  executed,  and  not  executory 
merely,  in  the  following  oases ; — 

(a.)  Where  the  property  was  assignable 
at  Law,  and  the  person  assuming  to  assign 
it  used  for  that  purpose  a  deed  duly  exe- 
cuted and  delivered,  there  being  no  neglect 
of  collateral  formalities  interfering  with 
the  validity  of  the  deed  for  the  purpose  of 
assignment ;  and  even 

(b.)  Where  the  property  was  not  assign- 
able at  Law,  but  the  person  assuming  to 
assign  it  used  for  that  purpose  a  deed 
duly  executed  and  delivered,  there  being 
no  neglect  of  collateral  formalities  inter- 
fering with  the  validity  of  the  deed  for  the 
purpose  of  assignment  (^ForteBcue  ▼.  Bar- 
neti,  3  My.  &  K.  36 ;  Kekewich  y.  Manning, 
1  De  G.  M.  &  G.  176). 

And  a  comparison  of  the  two  cases  just 
cited  shews,  that  for  the  validity  of  such 
an  assignment  in  the  creation  of  a  trust  it 
makes  no  difference  whether  the  assignor 
is  both  legal  and  equitable  owner,  or  equi- 
table owner  only,  provided  that  if  equitiible 


owner  only,  it  is  not  within  Lis  power  at 
ihe  time  of  the  assignment  to  clothe  him- 
self with  the  legal  ownership  as  well,  be- 
fore making  the  assignment  (fiUberi  v. 
OverUm,  2  H.  &  M.  110);  but  the  assign- 
ment is  executory  only,  if  it  is  within  his 
power  to  do  so  at  the  time  of  the  aasis^a- 
ment  and  he  neglects  to  do  it  before 
assigning  {Bridge  v.  Bridge,  16  Beav.  322), 
but  of  course  ouly  if  he  snows  it  {GObeit 
V.  (herton,  2  H.  &  M.  110). 

TrwU  Voluntary  and  for  Folve.— Vol- 
untary Trusts  are  trusts  in  lavoor  of  a 
volunteer,  i.e^  of  a  person  as  to  whom  the 
trust  is  a  pure  bounty  or  gift;  for  which  ho 
pays  or  gives  nothing  as  the  price  thereof ; 
on  the  other  hand,  trusts  for  value  are 
trusts  in  &vour  of  pnrchasen,  mortgaget-s, 
or  others,  whom  the  Courts  of  Equity  re- 
gard as  valuable  claimants. 

(A.)  If  a  voluntary  trust  is  exeoutedy  i,e^ 
complete,  the  Court  is  ready  and  is  oom- 
pellable  to  enforce  it ;  but  if  a  TolantarT 
trust  is  execiUoryt  i'.e.,  incomplete,  the  Couii 
rHfuses  and  is  not  compellable  to  enforrv 
it,  and  accordingly  it  &lls  to  the  ground 
iJefferye  v.  Jefferyn,  Cr.  &  Ph.  188).  Thb 
rule  is  without  any  exception,  excepting 
(but  to  a  very  limited  extent)  in  the  case 
of  powers,  and  excepting  in  the  case  of 
powers  in  tlie  nature  of  trusts ;  and  aooord- 
mgly,  in  the  case  of  voluntary  truatd,  the 
conflict  has  in  general  been  confined  to 
the  finding  of  one  fact,  viz.,  whether  the 
trust  is  executed,  t.e.,  complete,  or  is  exe- 
cutory, t.0.,  incomplete. 

(B.)  On  the  other  hand,  a  trust  for  value, 
whether  it  be  executed  or  executory,  is 
invariably  enforced  by  the  Court  of  Chan- 
cery, saving  all  prior  equitable  righta 

Voluntary  trusts  and  trusts  for  value  are 
also  distinguished  by  the  Courts  of  Equity 
in  many  other  ways ;  thus 

(a.)  A  voluntary  settlement,  whether  of 
real  or  of  personal  estate,  if  it  be  fraudu- 
lent within  the  meaning  of  the  stal  13 
Eliz.  c.  5,  is  void  against  creditors  who 
were  in  existence  at  the  date  of  the  settle- 
ment, and  are  thereby  hindered  in  the 
recovery  of  their  debts  {SpireU  ▼.  WiUotn, 
3  De  G.  J.  &  S.  293),  or  who  not  having 
become  creditors  already  at  the  date  of  the 
settlement,  have  an  equity  to  stand  in  the 
pottition  of  the  creditors  who  were  already 
such  at  that  date  {Freeman  ▼.  Pope-,  L.  R. 
5  Oh.  538) ;  but  although  being  fiandulent 
it  is  good  and  valid  against  the  strttlor 
himself  {Smith  v.  Garlandy  2  Mer.  123X 
On  the  other  hand*  a  settlement  for  Talue, 
whether  of  lands  or  of  goods,  if  it  be  not 
fraudulent  within    the   meaning    of   the 
Common  Law,  t.e.,  in  common  sense  and 
reason,  is  valid  against  aU  the  world,  in- 
cluding the  settlor,  and  also  creditors  and 
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parchftaem,  no  matter  although  these  Int- 
ter  persons  may  be  hindered  or  frustrated 
in  the  recoverj  of  their  debts  or  purchases ; 
and  a  very  little  value,  not  being  colour- 
able, will  in  general  suffioe,  more  especially 
if  it  be  conjoined  with  the  consideration  of 
blood  or  natural  affection,  which  Ihe  Law 
considers  meritorious  (^Heunson  v.  Negti$, 
16  Beav.  594) ;  again, 

(&  )  A  voluntaiy  settlement  (being,  how- 
ever, of  real  estate  only),  if  it  be  fraudulent 
within  the  meaning  of  the  stat.  27  Eliz.  c.  4, 
is  void  against  purchasers,  including  mort- 
gagees, who  become  such  subsequently  to 
its  date;  but  such  a  settlement  is  good 
against  subsequent  judgment  ereditan 
{Beavan  v.  Earl  of  Oxford,  6  De  G.  M.  & 
G.  507),  and  as  against  the  settlor  himself 
and  volunteers  claiming  under  him  that 
are  subsequent  in  date,  and  even  (it  has 
been  held)  against  a  bond  fide  purchaser 
for  value  from  such  latter  volunteers  (Doe 
V.  Bwham,  17  Q.  B.  723;  Letns  v.  MeeSj 
S  K.  &  J.  132 ;  Richards  v.  Lewis,  11  G.  B. 
1035).  On  the  other  hand,  a  voluntary 
settlement,  being  of  personal  estate,  can 
in  no  case  be  fraudulent  within  the  mean- 
ing of,  not  being  in  fact  comprised  witliin, 
the  stat  27  Eliz.  c.  4,  and  therefore  is  good 
agaiubt  all  the  world,  so  far,  at  any  rate, 
as  that  statute  is  concerned  (Jones  v. 
Oroucher,  1  8.  &  S.  315) ;  but  it  is  dear  it 
may  be  fraudulent  either  within  the  mean- 
ing of  tiie  13  Eliz.  c.  5,  or  within  the 
meaning  and  intention  of  the  Common 
Law,  or  under  the  Bankruptcy  Act,  1869, 
or  the  Bills  of  Sale  Act,  1878,  in  any  of 
which  cases  it  would  have  no  validity 
excepting  as  against  the  settlor  himself, 
volunteers  claiming  under  him,  and,  semMe, 
purchasers  under  such  volunteers.  On  the 
other  hand,  a  settlement  for  value,  whether 
of  lands  or  of  goods,  not  being  fraudulent 
within  the  meaning  of  the  Common  Law, 
Ib  good  against  all  Sie  world.    Lastly, 

(e.)  Under  the  Bankruptcy  Act,  1869, 
8.  91,  settlements  that  are  post-nuptial  are 
tp0o  facto  void  on  the  ground  of  fraud,  if 
the  settlor  becomes  bankrupt  within  two 
years  from  iheir  date,  and  are  also  void 
upon  the  like  event  happening  within  ten 
yenrs  until  proof  of  solvency  at  their  date, 
the  property  settled  being  the  bankrupt's 
in  his  own  right,  and  not  what  he  takes  in 
right  of  his  wife. 

Trusts  for  Oreditors. — Deeds  of  trust 
in  favour  of  creditors,  although  they  con- 
tain no  express  power  of  revocation,  are 
(unlike  other  deeds,  and  unlike  even  vol- 
untary deeds)  revocable  by  the  settlor,  as 
a  general  rule  (Chrrard  v.  Lord  Lauder- 
dale, 8  Bim.  1),  being  arrangements  for  the 
debtor's  own  convemence  merely,  and  not 
investing  bis  creditors  with  the  character 
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of  eettuis  que  trust  Made  one  day,  tlicy 
may  be  unmade  the  next,  upon  a  happier 
thought.  Nevertheless,  such  deeds  be- 
come irrevocable  in  certain  cases,  being 
principally  two,  namely, — 

(a.)  Where  the  creditors,  or  one  or  moT« 
of  them,  are  parties  to  the  deed,  and  exe- 
cute it,  it  becomes  irrevocable  as  to  the 
executing  creditor  or  creditors  (Mackinnon 
V.  StewaH,  1  Sim.  (N.S.)  88) ;  and 

(6.)  Where  the  deed  is  commnnicflted  to 
non-executing  creditors,  and  they,  or  one 
or  more  of  them,  after  such  communica- 
tion, relying  on  the  deed,  liave  altered 
tl*eir  positions  or  position  relatively  to  the 
debtor,  e,g.,  by  abandonini;  some  compul- 
sory proceeding  which  they  had  commenced 
against  him  for  the  recovery  of  their  debts 
(Acton  V.  Woodgatcy  2  My.  &  K  495 ;  Field 
V.  Lord  Donoughmore,  1  Dm.  &  War.  227)  ; 
but  mere  communication,  not  followed  by 
such  an  alteration  of  position,  does  nut 
make  the  deed  irrevocable  ( Biron  v.  Mount, 
24  Beav.  649).  A  creditor  to  whom  the 
deed  has  not  betn  communicated  has  no 
equity  under  it  (Johns  v.  James,  8  Gh.  Div. 
744) ;  but  if  it  contain  aU  tho  debtor's  pro- 
perty, he  may  make  him  a  bankrupt  on 
the  ground  of  it  (see  title  Bankbuftot). 

Trusts  in  Joint  Tenancies, — Equitv  act- 
ing  upon  the  maxim  that  equality  is 
equity,  slthough  it  is  bound  to  recognise 
the  joint  tenancies  which  the  rules  of 
law  create,  nevertheless  seizes  upon  the 
very  slightest  grounds  cf  difference,  dis- 
tinction, or  inequality  for  neutralising  in 
effect  the  incident  of  survivorship  which 
attaches  to  joint  tenancies,  on  the  ground 
that  such  incident  is  unequal  or  inequitable 
as  between  the  tenants.  And,  accordingly, 
in  the  case  of  hobtgaobs,  although  the 
mortgagees  are  as  a  general  (and,  indeed, 
almost  invariable)  rule  made  joint  tenants 
at  law,  and  the  legal  estate  accordingly 
survives  to  the  survivor  wholly,  yet  Equity, 
as  well  (a)  where  the  amounts  advanced 
by  the  respective  mortgagees  are  equal,  as 
aieo  (h)  where  they  are  unequal,  breaks 
through  the  rule  of  Law  to  this  extent, 
that  it  secures  to  the  deceased  his  due 
proportion  of  the  mortgage  debt,  and  for 
that  purpose,  and  because  it  finds  the 
legal  estate  alreadv  vested  wholly  in  the 
Kurvivor,  declaAs  the  latter  a  trustee  (1) 
for  the  decease,  to  the  extent  of  his  pro- 
portion, and  (2)  for  himself,  as  to  the 
residue  of  the  money  lent.  And  again, 
in  the  case  of  fttbohasb,  although  the 
purchasers  are  made  joint  tenants,  and 
necessarily,  therefore,  are  to  remain  so  at 
Law,  BO  that  the  legal  estate  survives  to  the 
survivor  wholly,  yet  Equity  (c)  where  the 
amounts  advanced  by  the  respective  pur- 
chasers are  unequal,  breaks  through  the 
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rule  of  Law  to  this  extent,  that  it  BeonrrB 
to  the  deceased  his  due  proportion  of  the 
purchased  land,  and  for  that  purpose,  and 
oecauBe  it  findii  the  legal  estate  already 
vested  wliolly  in  the  Burvivor,  declares  the 
latter  a  truhtee  (1)  for  the  deceased  to  the 
extent  of  his  proportion,  and  (2)  fur  him- 
self,  as  to  the  residue  of  the  purchased 
land :  but  (d)  where  the  amounts  advanced 
bv  the  respei'tive  purohasers  are  eqtuiU 
Equity  has  no  grouna  for  breaking  through 
the  rule  of  Law,  and  in  that  case  therefore 
(being  one  case  only  out  of  four)  permits 
the  incident  of  survivorship  at  Law  to 
have  its  way  in  Equity  as  well. 

Charitable  Trusts, — ^These  are  tmsts  in 
favour  of  hospitals,  the  people,  and  such 
like.  As  compared  with  trusts  in  favour 
of  individuals,  trusts  in  favour  of  charities 
are  treated  by  the  Court  of  Chancery  as 
being,— 

(1.)  In  some  respects  on  a  level  with 
individuals ; 

(2.)  In  other  respects  with  more  &vour 
than  individuals ;  and 

(8.)  In  two  respects  with  less  favour 
than  individuals. 

Thus  (L)  They  are  fretited  on  a  level 
with  individuals  in  the  two  following  re- 
spects : — 

(o.)  The  Court  of  Chancery  will  supply 
the  want  of  a  trubtee  or  executor  in  the 
case  of  a  gift  to  a  charity,  just  as  it  will 
do  (at  any  rate,  frince  the  Trustee  Act, 
1850,  and  Trustee  Extension  Act,  1852)  in 
the  case  of  a  gift  to  an  individual  {MUls  v. 
Farmer,  1  Mer.  55) ; 

(h.)  The  Court  of  C!hanoery,  ec^ually 
with  the  Courts  of  Law,  requires  charitable 
bodies  to  bring  their  actions  and  suits 
within  the  times  limited  for  the  same  by 
the  Statutes  of  Limitation  (3  &  4  Will.  4, 
o.  27;  87  &  38  Vict  c.  57);  AiU-Oen.  v. 
Christ's  Hospital  (3  My.  &  E.  344),  being 
no  longer  law.    Again, 

(2.)  Charities  are  treated  with  more 
favour  Uian  individuals  in  the  two  follow- 
ing respects : — 

(a.)  Where  a  general  intention  to  give 
to  charities  is  evidenced  by  the  particular 
intention  which  is  expressed  in  the  instru- 
ment of  gift,  and  that  particular  intention 
fails  from  any  cause,  tne  Court  of  Chan- 
cery will  find  some  other  particular  mode 
of  making  the  gift  effectual  for  a  charity 
(Moagridge  v.  ThackweU,  7  Yes.  69) ;  whereas 
in  the  case  of  individuals  the  trust  in  such 
a  case  would  be  void  for  want  of  one  of  the 
three  requisite  certainties. 

(&.)  The  Ck>urt  of  Chancery  will  also 
supply  in  favour  of  a  charity  defects  in 
conveyances,  not  being  defects  which  any 
statute  has  rendered  fatal  to  the  gift  {Sayer 
Y,  Bayer,  7  Hare,  377) ;  but  no  such  assist- 
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tanoe  would  be  rendered  to  indiridiials ; 
lastly, 

(3.)  Charities  are  less  fevoored  than  in- 
dividuals in  these  two  respects,  viz^  (a.) 
that  the  Court  will  not  marshal  assets  in 
favour  of  charitifs,  although  it  will  do  ao 
in  the  case  of  individusls  {WiUiams  v. 
Kenhauf,  1  Keen,  274,  n.) ;  but  this  only 
means  where  the  will  contains  no  ezpren 
direction  to  marshal  {MiUt  v.  Harrittmy 
L.  R.  9  Ch.  App.  316) ;  and  (b.)  that  secret 
trusts,  if  they  offend  against  the  Mortmain 
Acts,  are  void  {see  title  Sbobbt  Tbuotb). 

Vendot^s  Lien, — Where  l^e  vendoir  oon- 
veys  the  estate  sold  before  reoeinni?  tlie 
whole  or  some  part  of  the  purohnse-moDey 
thereof,  he  has  a  lion,  f.e.,  hold,  on  the 
estate  for  the  unpaid  purohaseHiioiicy  or 
unpaid  part  thereof;  and  cooversely,  the 
purchaser  or  vendee  also  has  a  lien  on 
the  estate  contracted  to  be  sold  for  the 
purchase- money  or  the  part  theieof  where 
tie  has  already  paid,  or  prematurely  paid, 
the  same,  by  way  of  deposit  or  otlierwise. 
and  the^contreot  for  any  reason  not  impu- 
table to  himself  aflerwHrds  goes  off  (Jfadir- 
reih  v.  Bymmons,  15  Yes.  329;  W^ikes  v. 
X«0,  3  Drew.  396).  Either  the  vendor  or 
the  vendee  mav,  however,  by  his  own  neg- 
ligence, or  by  being  party  to  a  fimnd,  pre- 
judice or  lose  the  priority  of  his  lien  over 
subsequent  charges  or  claims  (JRtee  v.  Bios^ 
2  Drew.  73).  Moreover,  he  will  be  taken 
to  have  abandoned  his  lien  in  the  following 
cases: — 

(1.)  Where  a  bond,  bill,  promisBory  note, 
or  covenant,  is  taken  expressly  in  lien  of, 
or  in  substitution  for,  the  unpaHl  pnrahase- 
money  {BwMand  v.  PoekwA,  13  Sim.  406; 
Parrod  v.  SweeOand,  3  My.  &  K.  655); 

(2.)  Where  any  security  (not  of  a  peT- 
sonal  nature),  e.g.,  either  a  long  annuity 
(Nairn  v.  Protoss,  6  Yes.  752)»  or  a  mort- 

rige  either  of  the  same  (Bond  y.  KenU^ 
Yem.  281),  or  of  a  distinct  estate  iCovM 
V.  Simpson,  16  Yes.  278),  is  taken  for  tlie 
unpaid  part  of  the  purchase-money.  Bnt 
the  lien  will  remain  where  any  eeearity 
which  is  of  a  personal  nature  is  taken 
generally,  tliat  is  to  sav,  is  not  taken  in 
express  subt>titntion  for  the  purohase^noney 
(CoUins  V.  Collins,  31  Beav.  346). 

The  lien  (where  it  exists)  avails  against 
tlie  following  parties  :— 
(1.)  The  purchaser  or  vendor,  as  the  case 

may  be; 
(2.)  The  heir  of  either; 
(3.)  Yolunteers  claiming  under  either; 
(4.)  Maid  fide  purchasers  for  value  under 

either ; 
(5.)  The  trustee  in  bankruptcy  of  either ; 

and 
(6.)  Bond  fide  puroliasera  for  value  under 
either,  not  having  the  l<^al  estata 
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All  thete  distioctions  depend  upon  the 
simple  principle,  that  the  lien  being  a  real 
right,  and  therefore  higher  in  quality  than 
a  pertaonal  liiO^t,  ia  not  lost  or  mergtHl  in 
the  subordinate  right,  unless  the  parties 
have  so  expressly  agreed. 

Trustee's  Benetodl  of  Lease, — In  the  case 
of  a  renewable  lease  which  is  held  in  trust 
by  A.  for  B.,  upon  the  time  for  rtmewal 
coming  ruimd,  if  A.  renews  the  lease  in 
his  own  name,  and  expressly  or  impliedly 
for  his  own  benefit,  he  is  nevertheless  held 
by  the  Court  of  Chancery  to  be  a  trustee 
fur  B.  of  the  renewed  lease,  and  it  does 
not  matter  that  the  landlord,  for  reasons  of 
his  own,  expressly  and  persistently  refused 
io  grant  a  renewal  to  B.,  or  in  favour  of  B. 
{Kreeh  v.  Sand/ord,  1  W.  &  T.  L.  C.  39), 
the  trustee  being  the  only  person  in  the 
world  who,  in  such  a  case,  is  incapa- 
citated from  taking  a  renewal  in  his  own 
itama  The  like  stringent  rule  applies  in 
the  case  of  one  co-putner  taking  a  re- 
newal  behind  the  bac*ks  of  his  co-inirtnerd 
(FeaihefHtonhaugh  v.Fenwick,  17  Ves.  311); 
also,  of  an  exucutor  de  «m  tort  doing  the 
like  {Mulvany  v.  Dillon,  1  Ball.  &  B.  409) ; 
also,  of  a  tenant  for  life  doing  the  like 
(Htttoe  V.  Chiche»ter,  Amb.  211) ;  also  of  a 
joint  tenant  doing  the  like  (PaZmsr  y.  Young, 
1  Vem.  276) ;  also  of  a  mortgagee  (J2tMA- 
wofih's  Case^  Freem.  12),  or  mortgagor 
iSmiih  V.  Chichester,  1  C.  &  L.  486 ;  8ea- 
houme  V.  Powellj  2  Vem.  11)  doing  the 
like. 

Permanent  Improvements  hy  Tenant. — 
Where  a  tenant  for  life  (but  not  also  where 
a  tenant  in  tail,  or  a  tenant  in  fee  simple) 
expends  money  iu  finishing  the  unflniBoed 
buildings  of  the  testator  or  settlor,  or  in 
doing  other  works  of  the  like  permanent 
and  beneficial  nature,  being  also  toorks 
which  are  necessary  to  be  done,  and  tohich 
wiU  not  waity  then  he  is  entitled  to  be 
repaid  a  proportion  of  those  eipenees,  as 
for  unexhausted  improvements  {tiibhert  v. 
Cooke,  1  S.  &  8.  552;  Dent  v.  Dent,  30 
Beav.  363).  But,  excepting  in  the  two 
cases  before  mentioned,  he  is  not  entitled 
to  any  such  repayment,  however  beneficial 
or  meritorious  the  result  may  be  to  the 
estate  generally  {Dent  v.  Dent,  supra); 
and  in  all  cases,  Uierefore,  other  than  the 
two  before  mentioned,  it  is  advibable  for 
him,  on  the  one  hand,  if  the  improvements 
are  of  an  agricultural  nature,  to  borrow 
money  for  the  purpose  under  the  Improve- 
ment of  Land  Act,  1864  (27  &  28  Vict.  c. 
]  14),  or,  on  the  other  hand,  if  the  improve- 
ments are  of  a  residential  nature,  to  borrow 
the  necessary  money  under  the  Limited 
Owners'  Beeidences  Act,  1870  (33  ft  34 
Vict.  0.  56). 

Heir  a  rnisfos— When  a  person  has  a 
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mortgage  in  fi-e  which  he  has  not  fore- 
closed, and  dies  intestate,  the  legal  estate 
in  the  mortgaged  property  descends  to  his 
heir  or  real  representative ;  but  the  admi- 
nistrators of  the  deceased,  or  his  personal 
representatives,  are  entitled  to  the  bene- 
ficial ownership  of  the  moneys  due  on  the 
mnrtgoge,  and  to  the  security  for  the  same ; 
and,  accordingly,  the  Court  of  Chancery, 
finding  the  legal  estate  in  the  heir,  declares 
him  a  trustee  for  them  to  the  extent  of  the 
moneys  secured  by  the  mortgage  {Thorn- 
borough  V.  Bttker,  1  Ch.  Ca.  28). 

TBU8T8,  SESTriTIirO.    Either, 

(1.)  From  purchase  in  name  of  stranger ; 
or 

(2.)  From     incomplete    disposition    of 
equitable  estate ;  or 

(3.)  From  the  failure  of  equitable  con- 
versions. 

(1.)  In  the  case  of  purolia-^ers,  whether 
of  lands  or  of  goods,  the  cuiiveyunfc  or 
assignment  of  which  is  taken  or  made  in 
the  name  of  a  purty  other  than  the  pur- 
chaser himself  or  person  who  pnys  the 
money,  the  General  Rule  is,  that  the 
gmntee  or  aesignt^e  in  whom  the  legal 
estate  is  so  vested  holds  the  property  in 
trust  for  the  purchaser  and  for  Uie  benefit 
of  the  purchaser  only.  This  is  merely  one 
form  of  the  old  rule  that  a  feoffee  without 
consideration  was  a  trustee  fiir  the  feoffor. 
But  the  ExoBiTiONS  to  this  rule  are  more 
important  than  the  rule  itself,  and  are 
generally  summed  up  under  the  title  Ad- 
vancement. 

(2.)  In  the  case  of  a  conveyance  or 
assignment,  or  devise  or  bequest  of  lands 
or  of  personal  estate  to  A.  in  fee  simple,  or 
other  estate,  upon  trust  for  certain  estates 
and  purposes  which  do  not  exhaust  the 
entire  fee  simple  or  other  estate,  it  is  a  gene- 
ral rule  and  without  any  exceptions,  that 
all  that  part  of  the  estate  which  is  not 
exhausted  by  tlie  trusts  declaxt^  results 
in  the  case  of  a  settlement  to  the  settlor, 
and  in  the  case  of  a  will  to  the  heir  or  real 
representutives  of  the  testator  if  the  estate 
is  in  realty,  and  to  the  executors  or  per- 
sonal representatives  of  the  testator  if  the 
estate  U  in  personalty  (Parnell  v.  Hingsion, 
3  Sm.  k  Giff.  844).  But  in  applying  this 
rule  it  is  necessiary  to  distinguish  convey- 
ances or  assignments,  or  devises  or  bequests 
upon  trust,  from  conveyances  or  assign- 
ments, or  devises  or  bequests,  which  are 
merely  subject  io  or  charged  with  certain 
limited  beneficial  interests,  the  grantee  or 
devisee,  assignee  or  legatee,  in  the  latter 
case  taking  the  entire  residue  for  his  own 
benefit  after  satisfving  the  charge  (King  v. 
Denison,  1  Ves.  &  B.  272). 

(3.)  When  money  is  directed  to  be  turned 
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TBU8TS  BBStTLTmO— cofUtntied. 

into  land,  or  land  is  directed  to  be  turned 
into  money,  for  certain  pnrpoaea  or  upon 
certain  trusts,  the  property  is  in  Equity 
considered  as  already,  from  the  date  of  the 
direction  taking  effect,  converted  into  that 
into  which  it  is  directed  to  be  converted,  in 
other  word?,  the  money  as  being  notion- 
ally  land,  and  the  land  as  being  notional ly 
money.  But  this  equitable  oonversion  is 
subject  to  the  following  limitation,  that  is 
to  say,  the  direction  extends  no  further 
than  the  trusts  or  purposes  for  the  sake  of 
which  it  is  given,  or  such  of  the  same  tnu*t8 
or  purpoiies  as  are  capable  of  taking  effect, 
and  as  also  take  effect,  require  itjto  extend ; 
and  accordingly  the  margin  or*  surplus  of 
the  property  over  and  above  what  is  re- 

auired  for  those  trusts  or  purposes  results  in 
le  ciisc  of  a  dcoil  to  the  settlor,  and  in  the 
case  of  a  will  to  the  next  of  kin,  so  fur  us 
the  directitm  for  conversion  oimcerns  per- 
sonal esttite,  and  to  the  heir-at-luw  so  far 
as  it  oonoems  real  esitute. 

TBUST8,  BECBET:  See  title  Secbet 
Tbubtb. 

TXTBMAN :  See  title  Pbe-audikmok. 

TTIOB.  Are  steam- vesseld  that  take  ships 
in  tow,  either  upon  entering  or  upon  leaving 
ports.  Although  the  tug  is  the  moving 
power,  still  it  is  under  the  control  of  the 
master  or  pilot  on  board  the  ship  in  tow  ; 
und  it  is  only  when  no  directions  are  given 
by  the  latter,  that  tlie  tug  is  free  to  direct 
the  course.  The  two  vessels  are  respec- 
tively controlled  in  other  respicts  by  their 
respective  crews,  who  are  respectively 
liable  for  negligence.  A  tug  may  under 
cxi-eptionally  dangerous  circumstances  b  • 
C4*me  entitled,  for  services  rendered,  to 
salvage  either  in  lieu  of  or  in  addition  to 
towage;  but  of  course  not  so,  when  the 
services  are  rendered  necessary  through 
the  tug's  own  negligent  towage  {The  Ro- 
heH  Dixon,  4  Prob.  Div.  121).  (Kay's 
Sbipmastero,  908 ;  1042-1017). 

TUBBABY.  Turbary,  or  common  of  tur- 
bary, is  the  right  or  liberty  of  digging  turf 
upon  another  man's  ground  (Kitchin,  90* 
See  title  Common,  Bight  or. 

TUBHPIKB  BOABfl.  These  are  roods 
on  which  parties  have  by  law  a  right  to 
erect  gates  and  bars,  for  the  purpose  of 
taking  toll,  and  of  refusing  the  permission 
to  pass  along  them  to  all  persons  who 
ref^ise  to  pay  (Northam  Bridge  and  Roads 
Co.  y.  London  and  Southampton  By.  Co., 
6M.&W.428).  So  in  the  Bailways  Glauses 
Act,  1845  (8  &  9  Vict.  o.  20),  s.  50,  a  turn- 
pike road  means  a  road  which  is  repaired 
bv  tolls  payable  by  passengers  for  the  use 
of  the  road  {Reg.  y.  EaU  and  West  India 
Docks  and  Birmingham  Junction  By.  Co., 


TUBHFIXB  WOAM^-oonttnued. 

2  El.  ft  Bl.  4(Sr>).  The  law  of  turnpike  lo  ids 
is  partly  regulated  by  statute,  the  Act 

3  Geo  4,  c  126,  being  the  Getierml  Turn- 
pike Act,  and  having  been  amended  by 
subsequent  Acts.  A  turnpike  road  may 
become  a  highway  (:^0  &  31  Vict.  c.  121). 
A  mandamus  does  not  lie  to  compel  the 
repair  of  a  turnpike  raail  {Reg.  v.  Oxford 
and  Witney  Roads  {Trustees^  12  A.  A  E. 
427) ;  but  the  proper  proceeding  is  to 
summon  in  the  first  instoiice  the  treasarer. 
surveyor,  or  other  officer  of  the  turnpike- 
mad  trust  before  the  juatioes  at  special 
sessions,  under  the  stat  5  &  6  WiU.  4. 
o.  50,  s.  94. 

iSss  titles  HiQHWAT ;  Wats. 

TUBPIB  GAU8A.  Is,  e.g.,  future  illicit 
cohabitation.  A  contract  renting  upon 
such  an  ''immoral  oonsideraticm **  (imrpis 
causa)  IE  void  for  the  immorality. 

TUTBLA,  YABIBIIBS  OF.  In  Bonkm 
Law,  the  varieties  of  tutela  {i.e.,  guardian- 
ship of  minors)  were  the  following : — 

(1.)  TestameniariuSf — Appointed  by  the 
will  of  the  parens  in  whose  potestas  the 
child  was :  this  tutor  was  called  dativuB  (if 
nominated  by  the  will)  and  optivus  (when, 
but  in  the  case  of  femaled  only,  a  right  of 
choosing  a  guardian  was  given  by  the 
will); 

(2.)  Ltf^itimtt^,— Appointed  by  the  law 
of  the  Twelve  Tables,-~either  directly  as 
in  the  case  of  the  adgnatic  tutor,  or  by 
analogy  thereto,  as  in  the  case  of  the  patroii 
and  parens  being  tutor;  and  as  a  aub- 
variety,  oessidust  being  the  tutor  to  whom 
the  tutor  legitimus  haa  ceded,  i.e.,  surren- 
dered (but  m  the  case  of  females  only)  the 
guardianship ; 


(3.)  Juliotitianus, — \  Tutors   aiMXHntoJ 

"  :  »,-  /    " 

statutes. 


(3(i.)  AiUianus, 


under    particular 


(4.)  Ex  inouisitione, — Appointed  by  the 
Court  upon  affidavit  as  to  their  competency 
and  probity. 

See  title  Ouabdian. 


TUTBUB  OFFICIBUX.  In  French  Law, 
a  person  over  fifty  years  of  age  may  be  ap- 

ginnted  a  tutor  of  this  sort  to  a  dhild  orer 
fleen  years  of  age,  with  the  consent  of 
the  parents  of  such  child,  or  (in  their  de- 
fault) the  eonseil  de  famiUe.  The  duties 
which  such  a  tutor  becomes  subject  to  are 
analogous  to  those  in  English  Law  of  a 
person  who  puts  himself  in  loooparenii9  to 
any  one. 

See  title  In  Logo  Pabbstib. 

TUTBUB  SXJBBOOli.  In  French  Law, 
in  the  ease  of  an  infant  under  guardianahip, 
a  second  guardian  is  appointM  to  him,  the 
duties  of  the  latter  (who  is  called  tlie 
subroge  tuteur)  only  arising  where   the 
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interests  of  the  infant  and  hia  prinoipal 
guardian  are  in  oonfltct  (Code  Nap.  420). 

TUTiuS  8X1CFBB,  fto.      It  is  always 

safer  to  err  on  the  side  of  mercy  than  on 

the  side  of  severity.     Whence  arises  the 

presumption  of  innocence,  until  conviction. 

Bee  title  Pbbsumftionb  in  Criminal 

Law. 

TTTTOBS :  See  title  Tutela. 

TWXLVE  TABLBB.  A  system  of  laws 
(civil  and  criminal),  drawn  up  in  B.O.  450, 
and  extending  the  protection  of  the  law  to 
the  plebeians  as  well  as  to  the  patricians. 


u. 

JTBL  JUS  IK  BS1CBDI171L  Where 
there  is  a  right  there  is  a  remedy.  This 
maxim  was  the  foundation  of  Equity  inter- 
fering in  aid  of  the  Common  Law,  when 
(but  for  some  technical  defect)  the  Common 
Law  itself  would  have  given  tbe  remedy. 

ULTEA.  YIBEB.  Means  literally  "be- 
yond the  power,"  i.e.,  the  legal  authority, 
of  any  corporation  or  company;  and  op- 
posed to  this  phrase  is  tijat  other  phrase 
intra  vires,  which  denotes  within  the  power 
or  legal  competence  of  such  corporation  or 
company  (Brioe  on  Ultra  Vires). 

UKPISAOS.  When  matters  in  dispute 
are  submitted  to  two  or  more  arbitrators 
and  they  do  not  agree  in  their  decision,  it 
is  usual  for  another  person  to  be  called  in 
as  umpire,  to  wliose  sole  judgment  it  i;*  then 
referred;  the  word  "umpirage/*  in  refer- 
ence to  an  umpire,  is  the  same  as  the  word 
"award''  in  reference  to  arbitrators;  but 
award  is  commonly  applied  to  the  decision 
of  the  umpire  also. 

See  title  Abbitration  and  Awabd. 

VKBIKE  :  See  title  Umpibaoe. 

XrVBOBK  FEB80HS,  GITT8  TO:    See 

titles  Febfetuitiks  ;  Bemotenbss  of  Es- 
tates. 

IFVCSBTAIHTY.  In  Law,  any  uncer- 
tainty in  pleading  is  the  subject  of  objec-  ' 
tion  as  hieing  embarrassing,  and  may  be 
ordered  to  l^  amended.  Uncertainty  in 
the  language  of  a  testator  may  be  such  as 
to  vitiate  the  intended  bequest ;  and  other 
legal  documents  may  also  be  void  for  un- 
certainty. 

See  titles  Cbbtaintt  ik  Pleading; 

CoNTBAOTS;  TB178TB. 

mrOLAIMED  DIVIDSHDS.  In  bank- 
ruptcy, dividends  remaining  unclaimed  for 
five  years  are  forfeited  to  ti^e  Government 
(Bankruptcy  Act,  1869,  s.  116);  but  may, 
upon  satisfactory  proof  of  right  thereto,  be 


UHOLAIMSD  OIVISBBDS— coraintMi. 
paid  over  to  the  creditors  entitled  (38  &  89 
VicL  c  77,  s.  32).  And  in  Chancery,  the 
Lord  Chancellor  may,  umler  stat.  16  &  17 
Vict.  0.  98,  s.  3,  order  dividends  unclaimed 
for  fifteen  years  to  be  carried  to  "the 
suiiors'  unclaimed  dividend  account;"  and 
these,  under  82  A  33  Vict.  c.  91,  are  trami- 
ferred  to  the  public  on  their  indemnity. 
Dividends  not  being  claimed  for  ten  years 
on  stock  in  the  Bank  of  England,  the  stock 
is  forthwith  transferred  to  the  Oovemment 
on  the  like  indemnity. 

yHCOKSCIONABLE  BABeAIBa  Are 
void  on  the  ground  of  fraud,  apart  even 
from  the  ability  or  inability  of  the  party 
to  contract,  and  solely  from  a  regard  to 
public  policy. 

UNDEB-CHAXBEBLAIN  OF  THE  EX- 
CHEQTJEB.  An  officer  in  the  Exchequer 
who  cleared  the  tallies  written  by  the 
clerk  of  the  tallies,  and  read  l^e  same, 
that  the  clerk  of  the  pell  and  the  comp- 
troller might  see  that  their  entries  were 
true.  He  also  made  searches  for  all  records 
in  the  treasurv,  and  had  the  custody  of 
D.imesday  Book.  There  were  two  officers  of 
this  name,  but  their  office  is  now  abolished 
(Cowel). 

irirBEBLEASE.  Is  a  lease  granted  by 
one  who  himself  is  only  a  lessee  of  the 
premises  which  he  underiets.  Thus,  if  A. 
grants  a  leuse  of  land  to  B.  for  twenty-one 
years,  and  B.  afterwaitls  grants  a  lease  of 
the  same  land  to  C.  for  fourteen  years, 
here  C.  would  be  termed  the  underlessee, 
and  the  lease,  by  virtue  of  which  C.  held  the 
laud,  an  underlease.  In  this  respect  an 
underlease  differs  from  an  assignment, 
which  is  a  transfer  of  the  entire  term,  or 
residue  thereof.  The  underle?see  has  no 
privity  with  the  original  lessor,  and  is 
liable  for  rent  to  his  immediate  lessor  only. 
But  it  is  different  with  the  assignee. 

/^  title  CoNVETANOES,  sub-titlo  As- 
signment, 

HKBEBTAKEBS :  See  title  Elbotionb, 

CbOWN's  iNrLUENCE  IN. 

inrBEBTAKIKO.  This  word  has  two 
principal  significations  in  Law,  viz.  (1.)  In 
legal  procedure,  it  is  used  to  denote  the 
obligation  under  or  subject  to  which  an  iu> 
terim  injunction  against  an  alleged  tortfeu* 
sor's  act  is  gi-auted,  the  undertc^ing  being 
to  pay  the  damagf  s  (if  any)  occasioned  in 
the  interim  by  the  grant  of  the  injunction ; 
and  (2.)  In  Companv  Law,  the  word  under- 
taking denotes  all  the  property  of  the  com- 
pany past,  present,  and  future,  and  is  a 
mortg^^ble  interest,  being  commonly 
charged  by  the  debentures  of  Uie  company. 
(Re  Panama  Co.,  L.  R.  5  Ch.  App.  318 ; 
Ex  parU  Grissell,  3  Ch.  Div.  411). 
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mrSSBYALUX :  See  title  Bkvbbsions, 
Sales  of. 

TIirDSBWOOB  :  See  titles  Estovers  ; 
Timber. 

UimXBWBITEBS.  Are  marine  in- 
BTirere ;  and  it  is  a  piactice  among  them  to 
make  contracts  of  re-assurance  inter  te  (tee 
titles  INSUBANCB ;  Re-assubance).  In  the 
case  of  a  total  loss  (either  actual  or  con- 
structive), the  property  insured  vests  in 
the  underwriter,  as  a  partial  indemnity  to 
him  against  the  payment  he  has  to  muake 
under  the  policy. 

See  title  Abandonment  of  Gaboo  ob 
Yessel. 

UVDIBCEASGED   BXBTOK:   See  title 

DifiCBABGE,  ObDEB  OF. 

UHDUE  PBEFXBXVCX :  ^See  title  Rail- 
way COMMIBSIONKBS. 

TTHDUS  PBEflSUBX:  See  titles  Acci- 
dent; Mistake;  Fbaud. 

innVOBXITY,  ACT  OF.  The  Act  of 
1559  is  the  1  Eliz.  c.  2,  and  that  of  1662 
is  tJie  13  &  14  Car.  2,  c.  4.  By  the  first 
Act  the  Book  of  Common  Prayer  was  to 
be  uniformly  used  in  churches,  and  all 
good  subjects  were  to  attend  repilarly ;  by 
tlie  second  Act,  the  like  provteions  were 
re-enacted,  with  immaterial  variations. 
Compulsory  attendance  at  church  was  re- 
pealed in  the  present  reign  (7  &  8  Yict 
c.  102 ;  9  &  10  Vict  o.  59). 

XnilFOBXITT  OV  FB0CX88  ACT.    Is 

the  title  commonly  given  to  the  statute 
2  Will.  4.  c.  39,  by  which  a  more  simple 
and  uniform  oourue  of  proceeding  for  the 
commencement   of  personal  actions  was 
established  at  Common  Law.    Until  the 
passing  of  that  Act,  the  practice  or  forms 
of  proceeding  in  the  three  superior  Courts 
at  Westminster  differed  greatly  from  each 
other.    The  improvements  introduced  by 
the  Act  were  founded  on  the  report  of  the 
Common  Law  Commissioners,  a  body  of 
men  appointed  to  consider  the  effects  of 
the  then  existing  system,  with  a  view  to 
its  correction.    In  some  important  parti- 
culars, however,  the  enactments  of  the  stat. 
2  Will.  4,  0.  39,  were  again  altered  by  the 
more  recent  Act  of  1  ft  2  Yict.c.  110;  for 
instance,  under  the  Act  of  Will.  4  an 
action  might  be  commenced  either  by  a 
writ  of  summons  or  by  a  capias,  whereas 
under  the  subsequent  Act  it  could  only  be 
commenced  by  a  writ  of  summons.    More 
sweeping  enactments  were  afterwards  made 
by  the  C.  L.  P.  Act,  1852 ;  and  the  present 
practice  is  of  course  regulated  almost  ex- 
clusively bv  the  Judicature  Acts,  1878-75, 
and  tbe  orders  and  rules  thereunder. 
See  title  PfiOCEDUBB. 


mniATSRAL  COnBAOIB.  Are  con- 
tracts in  which  all  the  benefit  is  on  one 
side  and  all  the  burden  on  the  other ;  aud 
hilatercd  contracts  are  those  in  which  there 
are  (as  there  usually  are)  benefits  and 
burdens  on  both  bides,  or  in  which  **  alter 
aUeri  Migaturin  id  quodjustumae  rauum 
est"  The  phrase  bi laterality  should  not 
be  confused  with  mutuality  of  obliga- 
tion, which  is  a  very  different  thing,  and 
which  denotes  that  where  either  party  to  an 
alleged  contract  is  not  bound,  the  other  is 
not  bound  either  (Burton  v.  Great  Narihem 
By.  Co.,  9  Exch.  507 ;  Great  Northern  By, 
Co.  V.  Wifham,  L.  R.  9  C.  P.  16). 

See  titles  Contbaots  ;  Mctualitt  of 
Obligation. 

UKIO V  A88B881IEHT  ACT.  This  is  the 
stat.  25  &  26  Yict  c.  108,  amending  the 
Parochial  Assessment  Act.  6  &  7  W^ill.  4,  c. 
96,  and  prescribes  that  the  poor  rate  shall 
be  assessed  upon  real  property  at  a  rateable 
value  thereof  to  be  determined  on  the  fio- 
tion  of  an  hypothefciaed  yearly  tenancy. 

mnOK,  POOB  LAW :  See  titie  Poob. 

VHITT  OF  F088S8fiI0H.  Joint  poseea- 
sion  (if  two  righttf  by  several  titlea.  As  if 
I  take  a  lease  of  land  from  a  person  at  a 
certain  rent,  and  afterwards  I  ouy  the  re- 
version in  fee  simple  of  such  land  (Cowel); 
or  again,  if,  being  owner  of  the  dominant 
tenement,  I  buy  the  servient,  or,  being 
owner  of  the  servient  tenement,  I  buy  the 
dominant  one.  The  effect  of  this  unity  of 
possession  is  (in  general)  to  extinguish 
charges  and  easements. 

See  titles  Eabkmknib  ;  Mnwaint. 

UiriYSBSITIBB  TESTS  ACT,  1S71 :  See 

title  NON-OONFOBlilSTB. 

mnAWTin  ASSSXBLT  .-  See  title  Bior. 

TTKLKWraii  ABSSXBUXS  ACT.  The 
Act  3  &  4  Edw.  6,  c  5,  rendered  it  treason 
for  any  twelve  or  more  persons  to  meet  to- 
gether on  any  matter  of  state,  and  rendered 
It  felony  if  the  object  of  the  ssarmblj  was 
to  destroy  enclosures.  The  Act  appears  to 
have  been  determined  in  the  fioUowing 
re%n  of  Mary. 

See  titles  Kior ;  Bior  Act  ;  SsDinors 

AaSEMBLT. 

TTVLmiTSD  TiTABITiTTY:  See  title  Li- 
mited LlABILTTT. 

VHUQiriBATSD  BAXAGSS :  See  titles 
AocoBD  AND  Satisfagtiok  ;  Damaqbb. 

UVSBQISTZBXD  BILLS  07  SALS:  See 
titles  Bill  of  Salb;  FBAuniTLBarr  Coh- 

VEYANCE8. 

UirBSGISTSBSD  OOXPAHIBa.     If  not 

illegal  (e.y.,  if  not  exceeding  twenty  penoos 
altogether,  Be  South  Wdlee  AUa$Uie  Steam- 
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mnmiflrmm  ooxPAnsa— conid. 

Bhip  Co ,  2  Gh.  Div.  763),  may  be  com- 
palaorily  wound  up  under  the  provisions  of 
the  Companies  Act,  1862. 
See  title  Wivdino-uf. 

UintXeiSTSBSD  XOBT0AOB8.  Under 
the  Companies  Act,  1862  (s.  43),  every 
limited  oumpany  is  required  to  keep  a 
register  of  all  mortgagee  specifically  af- 
fecting the  property  of  the  company,^e 
wilful  or  culpable  non-registration  invoW- 
lug  a  penalty  not  exceeding  £50.  And  it 
lias  been  held  that  no  director  of  the 
company  who  is  so  in  fS&ult  can  obtidn  any 
beoetit  as  mortgagee  from  an  unregistered 
mortgage  {Ex  parte  Valpy  and  Chaplin, 
L.  B.  7  Ch.  App.  289;  but  see,  as  to 
partners  one  only  of  whom  is  a  onlpable 
director,  SmUh's  Com,  11  Ch.  Diy.  579). 

UHBEGISTEBXD    WILLS:    See   titles 

BBQiaTBY  OF  DeBDS;  BiGIfiTBT  OF  LaKP. 

mrSOVVD  IOHD  :  See  title  Luvact. 

mnTHQirODaUE  XODEK  MODO,  Ao.: 
See  title  Eodem  hodo  quo  oollioatub. 

VFFEB  BSHGH,  OOITBT  07.  The  Court 
of  Queen's  Bench  was  so  called  during  the 
interval  between  1649  and  1660,  the  period 
of  the  Commonwealth. 

T78AOS.  In  the  French  Law  is  the  umm 
(as  opposed  to  the  utuafrvctw)  of  Boman 
Law,  and  corresponds  yeir  much  to  the 
tenancy  at  will  or  on  sufllerance  of  Eng- 
lish Law. 

See  titles  Suffebange,  Tenant  at; 
Tenant  at  Will  ;  Ustjs. 

V8ASX8.  Usage  differs  from  custom  and 
prescription,  in  that  no  man  may  claim  a 
rent,  common,  or  other  inheritance  by 
usage,  though  he  may  by  prescription  or 
custom.  A  village  or  township  may,  how- 
ever, enjoy  certain  rights  in  the  vUIage- 
green,  and  that  by  usage  as  distinguished 
from  custom  or  prescription.  Moreoyer,  a 
usage  is  local  in  all  cases,  and  mm^t  be 
proved;  whereas  a  custom  is  frequently 
general,  and  as  such  is  noticed  without 
proof. 

See  titles  Custom;  EASEioeNTB,  Quasi; 

TBADB-UaAOB. 

UBAHOE.  The  time  which,  by  the 
usage  of  different  countries  between  which 
bills  of  exchange  are  drawn,  is  appointed 
for  their  payment.  This  is  fluently  a 
calendar  mouth,  as  from  the  20th  of  May 
to  the  20th  of  June,  and  what  is  termed  a 
double  usance  consists  in  that  case  of  two 
such  months  (Chitty  on  Bills).  But  the 
usance  differs  with  different  countries,  that 
with  India  having  been  and,  semfife,  still 
being  six  months. 


ITSS  AHB  OCOVFATIOV.  An  action 
lies  by  a  landlord  against  his  tenant  for 
use  and  occupation  of  the  premises  demised, 
where  the  lease  is  not  by  deed,  provided 
the  tenant  have  entered  upon  the  premises 
and  not  otherwise.  The  entry,  eetiMe^  may 
be  constructive. 

JSfSSB,,  Is  the  act  of  using  or  enjoying 
any  profit  or  benefit,  or  any  easement  upon 
or  over  any  land  or  water.  And  in  Law 
the  effect  of  such  user  (if  continued  for  a 
period  sufficiently  long,  and  under  circum- 
stances which  indicate  the  exercise  of  a 
right  on  the  part  of  the  person  so  using  the 
land),  is  to  establish  a  prescriptive  claim 
ever  after  te  eo^y  the  same  profit  or  ease- 
ment (Co.  Litt  115a). 

iSic  titles  Easementb;  Non-bxistinq 
Gbant,  Title  by  ;  Pbesobiption. 

TTBES.  The  word  *«  use,"  in  its  original 
legal  application,  denoted  simply  the  bene- 
fit or  teieficial  enjoyment  of  land.  The 
inyention  of  uses  is  commonly  attributed 
to  the  ecclesiastics ;  and  they  having  been 
the  early  lawyers,  that  origin  is  probable 
enough.  The  system  of  uses  was  attended 
with  numerous  advantages  to  the  true 
owners  of  the  land, — the  use  not  being 
subject  to  escheat  or  to  forfeiture,  and 
being  devisable  by  will,  and  transferable 
without  livery  of  seisin;  but  like  other 
systems  it  was  made  the  channel  of  nu- 
merous abuses,  lands  being  conyeyed  by 
means  of  it  to  persons  and  in  ways  for- 
bidden by  the  words-— or,  at  all  events,  by 
the  policy— of  the  Statute  Law.  Thus, 
by  means  of  the  use,  lands  came  largely  into 
mortmain  to  spiritual  corporations^  con- 
trary to  the  Statutes  of  Mortmain  (7  £dw. 
1 :  15  Bio.  2,  c  5) ;  and,  ultimately,  after 
some  Acts  of  a  more  imperfect  character, 
the  Stetute  of  Uses  (27  Hen.  8,  o.  10)  was 
passed,  which  enacted  in  effect  that  the  use 
should  be  the  land,  and  that  where  the  use 
was  there  the  land  or  leqal  estate  should  be 
and  should  be  deemea  to  be.  In  conse- 
auence  of  this  statute  the  word  *'tM«" 
aeparted  with  its  original  signification, 
and  became  e<mivalent  to  seisin  or  legal 
estete.  And  whether  the  use  was  express^ 
or  was  implied^  or  was  resulting,  the 
Statute  of  Uses  was  held  equally  to  apply 
to  it:  it  was  turned  into  the  l4;al  estete 
or  seisin. 

By  the  decision  in  TyrreiFs  Case  (4  &  5 
Ph.  &  M.)  the  Courts  of  Law  held  that  the 
Stetute  of  Uses  intended  the  first  use  only, 
and  that  as  soon  as  it  had  executed  that 
use  and  made  it  the  legal  estate,  it  was 
exhausted.  But  the  Courto  of  Chancery, 
while  adopting  the  rule  of  Law  so  far,  went 
further,  and  gaye  the  benefit  or  beneficial 
enjoyment,  as  before,  to  the  person  intended 
to  benefit,  calling  the  first  usee  the  legal 
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estate  man  or  tnutee  merely,  and  the  pro- 
\tOT  beneficiary  being'  the  second  or  last  ' 
U8CG,  the  equitable  estate  man  or  oeitui  gti«  • 
trust  and  true  owner  in  Equitv.  ' 

By  the  joint  operation  of  the  Statute  of  , 
Uses  and  the  decision  in  TyrrelTB  C(ue  two 
lines  of  estate  have  become  well  eatab- 
lislied  in  liaw,— namely,  (1)  the  legal  estate 
in  the  trwftee^  which  retains  nil,  or  nearly 
all,  its  ancient  incidents  ;  and  (2)  the  equi- 
table estate  in  the  cestui  que  (nw^wluch 
has  received  incidents  analogous  to  thocie 
of  the  legal  estate,  u{)on  the  maxim.  Equity 
follows  the  Law. 

By  the  means  of  those  uses  new  facili- 
ties have  been  funiiifhed  for  the  conveyance 
of  property. 

See  title  Coitvetances. 

U8S8,  OHABHABLE :  See  tide  Chabi- 
TABLi  Uses. 

USES,  DCFLISD.  Are  uses  which  are 
raised  from  a  regard  to  tlie  intention  of  the 
party,  which  intention  is  not  expressed  in 
so  many  words,  but  is  gathered,  ».e.,  im- 
plied, from  the  act  and  its  circumstances. 
Prior  to  the  Statute  of  Uses,  many  uses 
were  implied  by  the  Court  of  Chancery ;  and 
since  that  statute  these  implied  uses  have 
been  affected  by  it  equally  with  express 
uses. 

See  titles  Usxs ;  Tbustb. 

USES,  BB8IFLTIH0.  Are  uses  which 
are  raised  without  any  regard  to  the  inten- 
tion of  the  patty,  which  intention  whether 
it  exist  or  not  is  immaterial,  because  the 
Court  itself  raises  or  constructs  the  use,  for 
the  purposes  of  justice  and  equity.  Again, 
resulting  uses  are  oooasionally  like  rest- 
duary  uses,  eg.,  A.  being  owner  in  fee 
simme  grants  his  lands  to  B.  and  his  heirs, 
to  tne  use  of  C.  for  life,  and  there  stops ; 
in  such  a  case  the  Court  fills  up  the  resi- 
duary use,  and  holds  that  after  C.'s  death 
there  is  a  resulting  use  to  A.  in  fee  simple. 
Prior  to  the  Statute  of  Uses,  there  were 
many  resulting  uses  recognised  by  the 
Court  dT  Chancery ;  and  since  that  statute 
these  resulting  uses  have  been  affected  by 
it  equally  with  express  and  implied  uses. 
See  titles  Uses;  Tbcsts. 

USES,  SUFEBSnnOirS :  See  title  Sufeb- 
rriTTOUB  Uses. 

VBHEB.  A  subordinate  ofiicer  in  the 
Courts  of  Law ;  the  word  means  literallv  a 
doorkeeper  (Fr.  huissier).  The  chief  usher 
in  the  Court  of  King's  Bench  used  to  hold 
bis  office  by  letters  patent  under  the  great 
seal  for  two  lives,  and  to  execute  it  by 
three  deputies.  But  now  15  ft  16  Vict, 
c.  73,  SB.  1&-21,  enacts  that  the  ushers  of 
the  Superior  durts  shall  be  appointed  by 
the  Chief  Justices  and  Chief  Baron  lespec- 


ir8HEB--ooiiliniie(i. 

tivdy,  and  prescribes  their  iatlarieii  and 
tenure  of  office.  There  are  also  oarers  in 
the  Courts  of  Chancery,  aj^minted  in  like 
manner  by  the  judges  of  those  Courts 
(1  Chitty's  Arch.,  12th  ed.,  11). 

USHSB  OF  THE  BLACK  BOS.     The 

Gentli  man  Usher  of  the  Black  Bod  is  an 
officer  of  the  House  of  Lords  appointed  by 
letters  patent  from  the  Crown.  Hia  duties 
are,  by  liimsiif  or  deputy,  to  desire  the 
attendance  of  the  Commons  in  the  Uousie 
of  Peers  when  the  royal  assent  is  given  to 
bills  either  by  the  Queen  in  person  or  by 
commission,  to  execute  orders  for  the  com- 
mitment of  persons  guilty  of  breach  of 
Srivilege,  ana  also  to  assist  in  the  intro- 
uoti'>n  of  peers  when  they  take  the  oaths 
and  their  seats  (May*s  Parliamentary 
Practice). 

U8TI0API0.    A  term  of  Boman   Law, 

usid  to  denote  a  mode  of  acquisition  by 
the  civil — i  «.,  old  strict,  law.  It  is,  how- 
ever, sometimes  used  as  interchangeable 
with  longi  temporis  possessio ;  but,  strictly 
speaking,  longt  temporis  possetsio  was  con- 
fined to  immoveables  (ue.y  real  property  X 
and  was  always  adverse,  wliile  untoamo 
extended  both  to  immoveable  and  moreaole 
property,  and  might  be  either  adyeree  or 
consistent  It  corresponds  very  nearly  to 
the  English  term  prescription  or  limitatir^n, 
which  by  the  stats.  3  ft  4  Will.  4,  c.  27,  and 
37  ft  38  Vict.  c.  57  (as  to  corporeal  heredi- 
taments), and  2  ft  3  Will.  4,  c.  71  (as  to  in- 
corporeal  hereditaments)  confers  a  positive 
(although  merely  possessory)  title  on  the 
holder.  But  the  prescription  of  Roman 
Law  differed  from  that  of  the  Engli^  Law, 
not  only  in  its  times  (which  are  of  less  im- 
portance), but  aUo  in  this  great  and  pe- 
culiar feature,  that  no  mold  fide  poasessor 
(t.e.,  person  in  possession  knowingly  of  the 
prepay  of  another)  could  by  however  long 
a  perioa  acquire  title  by  poraession  merely, 
the  two  never-failing  requisites  not  only  to 
iMKCopto,  but  also  to  longi  temporis  pos- 
seseio,  being  fusta  causa  (t.e.,  title)  and  bona 
fides  (t.0..  Ignorance).  In  Boman  Luw, 
re-acquibition  by  usttoapto  was  called  usc- 
bkoeftio. 

See  title  Advbbbe  Posbission. 

XTBUFBirCT.  An  usufruct  baa  been 
defined  to  be  that  real  right  in  another's 
property  which  entitles  a  party  to  reap  all 
the  fruits  of  the  thing,  and  in  gencnd  to 
have  the  whole  use  and  enjoyment  of  it,  as 
far  as  is  practicable,  without  injury  to  its 
substance  (rnUvA  rerum  subsUifUidy,  He 
who  is  so  entitled  to  enjoy  the  fruits  of 
another's  property  is  termed  the  utufruc' 
tuary^  in  contradistinction  to  tlie  actnal 
proprietor  of  the  thing  (Just.  Inst.  iL  4). 


A  NEW  LAW  DIOTIONABY. 


555 


XTSUraUOT — eontinued. 

The  usufruotaary  was  iayarinbly  entitled 
for  life,  Rud  for  no  leu  a  period ;  lie,  there- 
fore, corresponds  to  our  tenant  for  life. 
See  title  Uses. 

USUTBUCrrr ABT :  506  title  UsuFBUcrr. 

VBUfKUlT.  This  is,  in  French  Law, 
the  usufruct  of  English  and  Roman  T^w. 

VSVBA  XABITIXA.:  See  tiUes  Fcbmls 
NAinnouM ;  Mabitimb  Intbbbst. 

irBTJBECSFTIO :  See  title  Usuoapio. 
UBTOIOirS  OOHTSACT :  See  title  Ubuut. 

V8I7BPATIO.  In  Roman  Law,  was  an 
interruption  of  the  legal  possession,  and 
was  either  physical  (i.e.,  natural)  interrup- 
tion, or  legal  interruption  (e.g.,  when  a 
hostile  claim  was  set  up.) 
See  title  Usvoapio. 

trSVBPATIOV   OF    ASYOWBOir.      An 

injury  which  consists  in  the  absolate  oaster 
or  dispossession  of  the  patron,  and  which 
happens  when  a  stranger  who  has  no  right 
presents  a  clerk,  and  the  latter  is  there- 
upon admitted  and  institnted. 

See  titles  Disturbance  ;  Spoliatigk. 

VBUSFATIOK  OF  FEAKCHI8ZB,  or  OF- 
FICB8.    The  unjustly  claiming  or  usurp'ng 
any  office,  franchise,  or  liberty. 
See  title  Distdbuancb. 

UBUBT.  The  loan  of  money  at  ex- 
orbitant interest  by  way  of  compensation 
for  the  use  of  the  principal  lent.  Such 
contracts  were  at  one  time  yoi  1  on  the 
eround  of  usury.  The  rote  of  interest  in 
Roman  Law  was  12  per  cent  per  annum 
on  ordinary  contracts  of  loan,  but  Jus- 
tinian reduced  it  to  4  per  cent.  The  rate 
of  interest  in  English  Law  was  10  per 
cent,  in  the  reigns  of  Henry  VIIL  and 
Elizabeth,  reduced  by  Jao.  I.  to  8  per  cent., 
and  by  Car.  n.  to  6  per  cent.,  and  last  of 
all  by  stut  12  Anne,  st.  2,  o.  16,  fixed  at 
5  per  cent,  on  ordinary  contracts, — any 
contract  (being  an  ordinsry  contract)  for 
the  loan  of  money  at  a  higher  rate  beiog 
void  for  usury  or  illegality.  However,  all 
restrictions  upon  the  rate  of  interest  were 
abolished  by  stat  17  &  18  Vict  c.  90. 

VBUB.  In  Roman  Law,  was  a  precarious 
cnjoymunt  of  land,  corresponding  with  the 
right  of  hdbUatio  of  houses,  and  being 
closely  analogous  to  the  tenan^  at  suffer- 
ance or  at  will  of  English  Law.  The 
u§uariu$  («.«.,  tenant  by  u$u$)  could  only 
bold  on,  80  long  as  the  owner  found  him 
convenient,  and  had  to  go,  so  soon  as  ever 
he  was  in  the  owner's  way  (moletliui).  The 
utuariiu  could  not  have  a  friend  to  share 
the  produce, — ^it  was  scarcely  permitted  to 
him  (Justinian  says)  to  have  even  his  wife 


UBVB — eontinued. 
with  him  on  the  lanfl ;  and  he  could  not 
let  or  sell,  the  right  being  strictly  personal 
to  himself. 

See  titles  Habitatio  ;  Ubusfbuctls. 

UBUBFl^irGTUB :  See  title  Usufblot. 

UT  RSB  XAOIB  VALEAT  QUAX 
FXBEAT.  Meund  literally,  that  the  matter 
may  have  effect  rather  than  fail  of  effect. 
This  maxim  is  a  rule  of  construction,  re- 
motely underlying  that  rule  which  directs 
sucb  a  construction  to  be  put  upon  an 
ambiguous  document  (or  ambiguous  words 
therein)  as  that  the  document  shall  be  snd 
remain  valid,  and  not  be  or  become  invalid 
from  uncertainty  or  illegality  or  other  like 
cause. 

UmiB,  ACTIO.  In  Roman  Law,  an 
actio  utilie  or  action  uU  was  a  civil  action 
adapted  by  the  Pretor  to  meet  a  case  sub- 
stantially the  same  as  (but  in  some  tech- 
nical respect  different  from)  that  which 
would  have  been  proper  for  the  civil  action 
to  which  it  corresponded;  e.g.f  the  actio 
ptMiciana  was  an  action  tUi  adapted  from 
the  action  of  vindicatio. 

UTTBB,  TO.  In  Law  signifies  to  put  in 
circulation,  to  offer  or  tender  to  another 
man,  and  is  used  in  reference  to  forged  in- 
struments or  counterfeit  coin. 

See    titles    Foboebt;    0)vntbbfeit 
C!oiN. 

UTTER  BAB.  Is  the  bar  at  which  thoso 
barristers,  usually  junior  men,  practise  who 
have  not  been  raised  to  the  dignity  of 
queen's  counsel.  These  junior  torristers 
are  said  to  plearl  without  the  bar,  while 
those  of  the  higher  rank  are  admitted  to 
seats  within  the  bar,  and  address  the  Court 
or  a  jury  from  a  place  reserved  for  them- 
selves and  dividea  off  by  a  bar. 
^06  title  Utteb  Babbiotbbs. 

UTTBB  BABBISTBBB.  Barristersat- 
law,  in  genera],  who  plead  without  tlio 
bar.'  They  are  called  utter  barristers,  %.e., 
pleaders  without  the  bar,  to  distinguish 
them  from  the  benchers,  or  those  who  are 
admitted  to  plead  within  the  bur,  a^  king's 
or  queen's  counsel  are  (Oowel). 


V. 


YAOATIOH.  The  interval  between  each 
term  used  to  be  termed  the  vacatian,  that 
is,  between  the  end  of  one  term  and  the 
begiiming  of  the  next.  These  intervals 
are  retained  in  principle  under  the  Judi- 
cature Act,  1873,  but  are  differentiy  reck- 
oned, the  distinction  of  terms  having  been 
abolished  by  that  Act :  and  now  the  Long 
Vacation  is  fixed  between  the  lOth  day  of 
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August  and  the  24th  day  of  October  fol- 
lowing, both  days  being  included  (Order 
LXi.,  2,  3). 

VAOATIOir    0?    118   FEHDSH8.:  See 
title  Lis  Pendens. 

VACUA  P088S88I0.  Is  the  vacant  poa- 
Bcssion,  t.e.,  free  and  unburdened  poa- 
session,  which  (e.g,)  a  vendor  had  and  has 
to  give  to  a  purchaser  of  lunJs. 

YADIXOHnrX.  In  Boman  Law,  was 
the  Personal  Bail  of  English  Law. 

VADnnC  XOBTUUX :  See  title  Vadium 

VlVUM. 

VADIUX  vivuM.  When  a  man  borrows 
a  sum  of  money  of  another  (suppose  £200), 
and  grants  him  an  estate,  as  of  £20  per 
annum,  to  hold  till  the  rents  and  profits 
shall  repay  the  sum  so  borrowed ;  in  this 
ease  the  land  or  pledge  is  said  to  be  living ; 
it  works  off,  t.0.,  repays  and  survives,  the 
debt,  and  immediately  on  the  discharge  of 
that  reverts  buck  to  the  borrower.  It  is 
called  a  vt'rtim  vadiumy  or  living  pleclge, 
in  contradistinction  to  a  mortuum  vadium, 
the  land  in  which  does  not  of  itself  work 
off,  t.0.,  repay  the  debt,  but  the  mortgagor 
must  needs  himself  repay  the  same,  before 
the  land  reverts  to  him.  In  the  case  of 
both  these  species  of  vadium,  the  pledgee 
receives  the  rents  and  profits  without  ac- 
count, in  which  respect  they  both  differ 
from  a  modem  mortgage. 
See  title  Mortoaqe. 

VAGABOHSB.  Under  the  stat.  5  Oeo.  4, 
c.  83  (which  repeals  the  prior  Acts),  every 
able-bodied  person,  refusing  to  work  and 
therebjr  becoming  (or  his  or  her  family 
beoommg)  chargeable  to  the  parish ;  also, 
every  noisy  prostitute ;  also,  every  beggar, 
— ^is  an  idle  and  disorderly  person,  t.6.,  a 
vagrant  or  vagabond,  and  may  be  sent  to- 
the  House  of  Correction;  likewise  every 
fortune-teller;  every  person  unlawfully 
sheltering  himself  or  herself  in  a  bam,  or 
cart,  &c.,  Jkc,  by  night,  and  not  being  able 
to  account  satisfactorily  for  his  or  her  so 
doing ;  every  person  selling  or  offering  for 
sale  in  the  street  or  (1  &  2  Vict,  c  88),  in 
a  window,  obscene  books,  pictures,  &c. ; 
every  male  person  exposing  his  private 
parts  indecently,  in  a  public  place  or  road 
for  a  female  to  be  shocked  thereby ;  and 
many  other  such-like  offenders  agahist  the 
peace  of  the  community,  are  vagabonds 
and  vagrants.  And  under  the  stat  81  A 
82  Vict.  c.  52,  tossing  with  coppers  and 
other  like  gaming  in  the  public  streets,  Ac., 
renders  the  offender  a  rogue  and  vagaoond 
within  the  meaning  of  5  Geo.  4,  o.  S. 
See  title  Pddlio  Morals. 


YA0SAVCT :  See  title  YAOABOiros. 

YAeaAFTS:  See  title  Vaoabocts^ 

VALOB  XASITA0n.  During  the  pre- 
valence of  the  feudal  tenures,  the  guard  ian 
was  at  liberty  to  exercise  over  his  infimt 
ward  the  right  of  marriage  {maTitagimm\ 
that  is,  he  had  tlie  power  oi  tendoing  him 
or  her  a  suitable  match,  witlioai  diqMiage- 
ment  or  inequality,  and  if  the  ward  refused 
the  offered  iiiatch^  ti.en  he  or  alio  forfeiied 
the  value  of  the  marriage  (ao/orsm  man*- 
tagii)  to  the  guanlian,  that  ia^  so  much  a^t 
a  jury  would  assess,  or  any  one  mould 
bona  fide  give,  to  the  guardian  for  auch  an 
alliiince;  and  if  the  infant  married  with- 
out the  g^uardian's  consent  he  or  ahe  for- 
feited double  the  like  value,  dupUeem 
valorem  maritagii  (Litt.  110). 

VALITABLS    C0V8IBSSATI0S.      The 

distinction  between  a  good  and  a  valuable 
consideration  is,  that  the  former  oont^ista  of 
coufii'lerations  of  blood,  or  of  natural  love 
and  affection ;  as  when  a  man  gninta  an 
eotate  to  a  near  relation  fiom  motives  of 
generosity,  pradence,  and  natural  duty; 
and  the  latter  consists  of  such  a  considera- 
tion as  money,  marriage  which  is  to  foUow, 
or  the  like,  which  ue  Liw  esteems  an 
equivalent  given  for  the  grant.  The  con- 
veyance by  barguin  and  sale  requires  to  be 
for  valuable  consideration,  as  distinguished 
from  that  by  a  covenant  to  btand  aeisiid, 
which  requires  to  be  for  blood  or  natural 
affection.  In  the  statutes  of  £liaabrt4 
against  fraud  (13  Eliz.  a  5,  and  27  £lix. 
a  4),  a  good  considei  ation  meana  a  valuaUle 
one. 

See  title  OoBsiDEBATioir. 

VALTTATIOir.  The  ascertaining  of  the 
value  of  property  is  so  called.  Sneh  a 
valuation  is  commonly  provided  in  the  caatf 
of  partnerships  by  the  partnership  articles 
to  be  taken  and  made  periodically,  and  also 
upon  the  dissolution  of  the  partnership  firum 
any  cause.  And  in  Bankraptoy,  a  seeored 
creditor  may  value  his  security  instead  of 
realising  same,  and  mav  then  prove  for  the 
di  ficiency  (if  any)  of  the  value,  as  regards 
the  debt.  Also,  under  the  Lands  Glauaes 
Act,  1845,  the  purchase  price  of  lands 
compulsorily  taken  by  public  companies  is 
in  some  cases  ascertained  by  a  valuation. 
See  title  Apfbaisk. 

VALinSD  POLIOT.  A  policy  may  be 
either  open  or  valued.  In  the  fonnAr,  the 
value  of  the  subject-matter  of  the  insorance 
is  not  stated  in  the  policy,  and  miist  be 
proved  after  a  loss.  In  the  latter,  to  pie- 
vent  the  necessity  of  proving  the  actual 
value  in  the  event  of  a  loss,  a  value  agic«d 
upon  by  the  parties  is  mentioned  in  the 
policy,  and  is  conclusive  between  them  in 
case  of  loss.    But  where  there  are  several 
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VALVSD  VOUCY-'Wntinued.  < 

insarances  upon  the  same  veflsel  the  Taloa- 
tion  is  ooiiclosiTe  only  betxreen  the  aasared 
and  the  underwriters  of  that  policy  which 
contains  the  valoation  {Maude  y.  PoUodCy 
343-4). 

See  title  YoTAOi  PouoT. 

YABIAV0I8.  It  is  a  general  rule  that 
a  party  muitt  reooYer  seeundum  allegata  et 
probata;  bat  in  matters  impertinent  or 
immaterial  to  the  issue,  or  merely  formal 
or  saperflaous,  a  variation  between  the 
pleading  and  the  evidence  is  unimportant, 
more  espeoially  since  the  powers  of  amend- 
ment conferred  by  the  modem  statutes. 

Variances  are  of  the  following  kinds  :^ 

(1.)  Variance  in  the  partiee  to  a  con- 
tract,— ^being  either  the  omituion  of  a 
plaintiff  who  oueht  to  be  joioed  {Qrdham 
V.  Rohertfon^  2  T.  K.  282),  or  the  misjoinder 
of  a  plaintiff  or  defendant,  not  auo  the 
non-joinder  of  a  defendant  (1  Wms.  Saund. 
291-4),  which  could  only  be  pleaded  in 
abatement  These  oases  of  vananoe  may 
be  amended  even  at  the  trial. 

(2.)  Variance  'in  the  eomideraUon  of  a 
contract, — being  the  omission  of  any  part 
of  the  consideration.  The  variance  in  such 
a  case  used  to  be  fatal  (Dashwood  v.  Peart^ 
Manning's  Index,  308),  unless  the  omitted 

rrt  Was  not  material  {Clarice  v.   Gray, 
East,  568);  but  it  would  not  usually 
be  fatal  now. 

(3.)  Vurianoe  in  the  promUe  in  a  con- 
tract,— ^being  the  omission  of  any  part  of 
the  promise.  The  variance  in  such  a  case 
might  or  might  not  be  fatal;  6«g.,  the 
omiasion  of  an  exception  contained  in  the 

S remise  would  have  been  fatal  {Latham  v. 
r«a<y,  2  B.  &  G.  20),  but  the  omission  of 
an  addition  or  of  a  defeasance  would  not 
have  been  so  {Milea  v.  Sheward^  8  East,  7  ; 
Hatham  v.  E,  I.  Co,,  1  T.  R.  640). 
See  titles  Amendment;  Evidence. 

VASSAL.  Originally  signified  a  feudal 
tenant  or  grantee  of  land.  The  exact  rela- 
tionship was  usually  that  of  landlord  and 
tenant,  but  occasionally  the  vassal  was 
little  better  than  the  slave  or  bondman  of 
his  lord.  The  state  or  condition  of  a 
vassal  was  termed  vassalage  (2  Ghitty's 
Bl.  52,  n.  (6)  ). 

VSHDinO  BOHOBUM :  See  title  Emftio 

BONOBUM. 

VUBinO,  SXPnO :  See  title  Emptxo 
Venditio. 

VBHDinOVI    KXPOITAS,   WBIT   OV. 

This  is  a  writ  of  execution  assistant  to  a 
writ  of  jl.  /a.,  and  issues  where  the  sheriff 
upon  thejl/a.  has  taken  goods,  and  to  the 
writ  returns  that  he  has  taken  same  but 
that  they  remain  in  his  hands  for  want  of 
buyers ;  and  ^e  writ  is  simply  a  direction 


VBHBinOia  EXFOKAS,  WBIT  OF— 

eonttnued. 
to  the  sheriff  to  go  on  with  the  sale  in 
a  particular  m>mner,  and  do  his  doty  at 
all  costs  and  hasards  (1  Chitty's  Practice, 
12th  ed.,  pp.  678-9). 

See  title  ExsounoN,  Wbit  of. 

VXBDOB'S  LIBH.  An  unpaid  vendor 
of  lands  is  entitled  to  a  lien  thereon  for  the 
purchase-money  (or  the  proportion  thereof) 
remaining  unpaid  after  execution  of  the 
conveyance  and  possession  delivered ;  and 
such  a  lien  is  equivalent  in  value  to  an 
equitable  mortgage,  being  a  real  right  and 
not  a  merely  personal  one.  The  li^-n  is  not 
lost  by  taking  a  collateral  security,  e.</., 
a  bond ;  but  if  the  bond  was  substitutive 
of,  and  not  cumulative  witli,  the  lien,  then 
the  lien  is  gr*ne.  The  lieu  when  it  exists 
and  is  not  lost,  waivei),  or  abandoned, 
holds  good  against  the  purchaser  himself, 
and  his  heirs,  and  all  persons  taking  under 
him  or  them  as  volunteers ;  also,  against 
subsequent  purchasers  for  valuable  consi- 
deration who  bought  with  notice  of  the 
purchase-money  remaining  unpaid;  also, 
against  the  assignees,  i.e.,  trustees,  of  a 
bankrupt,  although  they  may  have  had  no 
notice  of  it ;  and  if  the  legal  estate  is  out- 
standing, titen  also  against  all  subsequent 
purchasers  and  morteagees  of  the  land. 
On  the  other  hand,  the  lien  will  not  pre- 
vail against  a  bond  fide  purchaser  for  valu- 
able oonbideration  without  notice,  who  has 
the  legal  estate  in  hluL 
Sea  title  Lien. 

VENDOBS  AHD  FTJBGEA8SB&    The 

vendor  of  lands  undertakes  to  make  a  good 
title  thereto,  and  should  he  fiul  to  do  so, 
the  purchaser  is  discharged  from  his  con- 
tract, and  recovers  damages  {Flureau  v. 
ThonHiia,  2  W.  Bl.  1078;  Hopkim  v. 
Grazehrook,  6  B.  A  G.  31).  The  duties  of 
such  a  vendor  are  now  regulated  in  all 
material  points  by  the  Vendor  and  Pur- 
chaser Act,  1874  r37  &  38  Vict  c.  78), 
B.  2,  and  incidentally  also  by  the  other  sec- 
tions of  that  Act,  relative  to  Abstracts  of 
Title,  Sales  by  Trustees,  Protection  of 
Legal  Estate,  and  Tucking.  On  the  other 
hand,  the  vendor  of  personal  property  (not 
being  chattels  real),  comes  under  no  such 
liability,  unless  he  chooses  to  give  some 
express  warranty,  the  general  maxim  of 
the  Gommon  Law  in  the  case  of  sales  of 
personal  property  being  caveat  emptor 
{Morley  v.  Attenborough,  3  Ex.  500) ;  never- 
theless, it  has  been  stated  by  Mr.  Benjamin 
(and  this  is  undoubtedly  the  more  sensible 
view),  that  upon  a  sale  of  personal  estate, 
there  is  an  implied  warranty  of  title,  unless 
the  particular  circumstances  of  sale  show 
that  the  vendor  did  not  undertake  to 
assert  an  actual  ownership  (Benjamin  on 
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YEVB0X8  AHB  PUXCSASBtS— eonf/f . 

Bale,  523).  Usually,  upon  a  purchaae,  the 
risk  of  the  thing:  purchased  attaches  to  the 
purchaser,  as  from  the  moment  that  the 
sale  is  complete  (Tarling  v.  Bcucter,  Tud. 
L.  C.  Mer.  Law.  696). 

See   titles   Covbnaktb    fob   Tttlb; 
Warranty. 

YZKIBS  7A0IA8.  A  judicial  writ 
which  used  to  be  directed  to  the  sheriff  of 
the  county  in  which  a  cause  was  going  to 
be  tried,  commanding  him  to  cause  a  jury 
of  twelve  men  to  come  frum  the  body  of 
his  county  to  try  ti.e  issue  between  the 
litigating  parties.  The  writ  was  abolished 
by  the  C.  L.  P.  Act.  1852.  s.  104. 
See  titles  Jury  ;  Panxl. 

VEJILKE  DS  VOYO.  A  fresh  or  new 
venire,  which  the  Court  grants  when  there 
has  been  some  impropriety  or  irregularity 
in  returning  the  jury,  or  where  the  verdict 
is  so  imperfect  or  ambiguous  that  no  judg- 
ment can  be  given  on  it  (2  Arch.  Pract. 
1549 ;  Smith's  Action  at  Law.  173).  In  all 
cases  where  this  trial  de  novo  is  grantable, 
the  Coart  is  bound  to  grant  it  as  of  right, 
and  without  being  shackled  with  any 
restrictive  or  other  condition. 

See  title  New  Trial,  Motion  fob. 

vjkMtjsB.  Is  used  in  law  as  designating 
tlio  maternal  parentage  of  children.  Thus, 
where  in  ordinary  phrase^dogy,  we  should 
say  that  A.  was  B.'s  child  by  his  first  wife, 
he  would  bo  described  in  law  as  **  by  the 
first  venter ;"  similarly,  we  tay,  **  A.  died 
seised,  having  two  infant  daughters  by 
different  venters  *'  {Doe  d.  BurdtU^  v.  Keen, 
7  T.  R.  886). 

Y£MuB.  The  county  in  which  an 
notion  is  intended  to  be  tried,  and  from 
the  body  of  which  the  jurors  are  aooord- 
ingly  to  be  summoned,  is  so  called.  This 
county,  or  venue,  as  it  is  termed,  when 
fixed  upon  and  determined  by  the  plaintiff, 
used  to  be  inserted  in  the  margin  of  his  de- 
claration, which  was  termed  '*  hiying  the 
venue  "  in  such  a  county  ;  and  the  action 
itself  was  then  said  to  be  "  laid  "  or  brought 
"  within  that  county."  By  the  Judicature 
Act.  1873,  there  is  no  local  venue  for  the 
trial  of  any  action,  but  when  the  plaintiff 
proposes  to  have  the  action  tried  elsewhere 
than  in  Middlesex,  he  is  in  his  statement 
of  claim  to  name  the  county  or  place  in 
whicli  he  proposes  that  the  action  shall  be 
tried;  and  the  action  thereupon  sholl, 
unless  the  judge  otherwise  orders,  be 
tried  in  the  county  or  place  so  named 
(Order  xxxvi.,  1). 

VBBBA  OEABTABVM  POCTTB  ACCI- 
PIUimiB     COHTSA     FBOFBBEHTEIC. 

The  words  of  a  deed  are  to  be  construed 
most  strongly  against  the  grantor,  a  maxim 


YKUACEABTAKirM  POnUg  ACCI- 
PlUJiTUK  OOVTKA  FBOnBBBSTEK 

— conftmied. 
of  oonstmotion  which  is  now  pnedcally 
exploded,  and  which  was  never  at  anytime 
applicable  until  all  other  oaaoiia  or  oon- 
stmction  bad  been  exhausted. 

▼XBBA  BELATA  IKBSflE  VIDEHTUB. 
Words  in  one  docmnent  referred  to  in  an- 
other and  therein  parporting  to  be  ioeor^ 
porated,  are  incorporated  by  force  of  soch 
r^erence  simply.  Even  an  entiro  Act  of 
Parliament  of  other  legal  doooment  OMy 
be  so  inocMrporated  by  apt  woids  of  re- 
ference. 

YE&SI8  OBUGAHO  :  See  title  Stifc- 

LATIO. 

TEBDBBOB.  An  oiBoer  of  the  king's 
forest,  who  is  sworn  to  nmintain  and 
keep  the  assizes  of  the  forest,  and  to  view, 
receive,  and  inrol  the  attaohments  and 
presentments  of  all  manner  of  trespasses 
of  vert  and  venison  in  the  forest  (Man wood, 
o.  6,  s.  5). 

See  title  Yut. 

YEBDICT.  A  vcnlict  is  the  ncanimom 
judgment  or  opinion  of  the  jury  on  the 
point  or  issue  submitted  to  them.  A  ver- 
dict is  either  general  or  special.  It  is  anU 
to  be  general  when  it  is  delivered  in 
general  words  with  the  issue ;  as  if  the 
issue  be  on  a  plea  of  not  guilty,  then  a 

feneral  verdict  would  be  that  the  cli-fcn- 
ant  is  gniltf .  or  is  not  guilty,  as  the  case 
may  be.  It  is  said  to  be  speciai  when  the 
jury  instead  of  finding  the  neg>«tive  or 
affirmative  of  the  issue,  as  in  the  case  of  a 
general  verdict,  declare  that  all  the  facts 
of  the  case  as  disclosed  upon  the  eviiUnce 
before  them,  are  in  their  opinion  pioTed. 
or.  in  other  words,  find  the  spechd  fiscts  of 
the  case,  but  that  they  ore  ignorant  in  point 
of  law  on  which  side  they  ought,  upon 
these  facts,  to  find  the  issne ;  that  if  upcm 
the  whole  matter  the  Gouiit  shall  be  of 
opinion  for  the  plaintiff^  they  find  for  tlie 
plaintiff  accordingly,  and  assess  the  ds- 
mages  at  such  a  sum,  &c ;  but  if  the  Conit 
are  of  an  opposite  opinion,  then  vice  rens. 
This  special  verdict  was  then,  together 
with  the  whole  proceedings  on  the  trial, 
entered  on  the  record,  and  under  the  pre- 
sent practice  it  would  be  taken  down  in 
some  authentic  shape,  although  not  neces- 
sarily entered  upon  or  annexed  to  any 
record,  and  the  question  of  law  arising  on 
the  facts  found  is  argued  before  the  Court 
in  banc,  and  decided  by  that  Oonrt.  A 
verdict  is  called  a  privy  verdict  when  the 
judge  has  left* or  adjourned  the  Court; 
and  the  jury  being  agreed,  in  order  to  be 
delivered  from  their  confinement,  obtain 
leave  to  give  their  verdict  privily  to  tie 
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VXBDICT — continued, 

judge  out  of  Court,  which  privy  verdict, 
however,  was  of  no  force,  unless  afterwards 
affirmed  by  a  public  verdict  given  openly 
in  Court  (Uoiite's  Suit  at  Law,  278;  Bteph. 
Pi.  100 ;  Km.  Act.  at  Law,  159). 

See  tides  Jvdombkt,  Yabistus  of  ; 
Repobt  of  Befcbeb. 

YEBDICrr,  JUDOMEHT  TJPOV.  Under 
the  Judicature  Acts,  1873-75,  and  the 
orders  and  rules  thereunder,  the  judgment 
of  the  Court  is  to  be  obtained  on  motion 
for  judgment;  and  no  judgment  is  to  be 
entered  after  a  trial  without  the  order  of 
the  Court  or  a  judge  there  )f  (Order  xxxvi., 
22).  Upon  the  trial  uf  an  action,  whether 
with  or  without  a  jury,  the  judge  may  at 
or  after  the  trial  direct  that  judgment  be 
entered  nmpliciier  for  any  or  either  party 
(Order  xxxvl,  22,  Deo.  1876).  On  the 
other  hand,  upon  the  trial  of  an  action 
whether  with  or  without  a  jury,  the  judge 
may  at  the  trial  leave  any  party  to  move 
for  judgment  (Order  zxxvi.,  22,  Dec. 
1876),  or  may  at  the  trial  direct  judgment 
to  he  entered  for  either  or  any  of  the 
parties  subject  to  leave  to  move.  Where 
the  judge  has  at  the  trial  directed  judg- 
ment to  be  entered  subject  to  leave  to 
move  (Order  xl.,  2),  in  such  a  case  the 
party  to  whom  the  leave  has  been  reserved 
is  to  set  down  the  action  on  motion  for 
juilgment,  and  is  to  give  to  the  other  party 
notice  of  such  settiug  down  within  ten 
days  after  the  trial  or  within  the  time 
specified  in  the  reservation  of  leave 
(Order  XL.,  2) ;  and  where  the  judge  has 
abstained  from  mukinj^  any  direction  at 
the  trial  as  to  entering  judgment  for  either 
party,  in  such  a  case,  the  plaintiff  may 
within  ten  days  after  the  trial  (Order  xl.,  8) 
set  down  the  action  on  motion  for  judgment 
and  give  notice  of  such  settins^  down  to 
the  defendant ;  and  if  the  plaintiff  does 
not  do  60,  then  the  defendant  may  set  it 
down  so,  und  give  to  the  plaintiff  notice  of 
such  setting  down  (Order  xl.,  8).  Upon 
the  report  of  a  referee,  which,  if  not  set 
aside,  u  equivalent  to  tne  verdict  of  a  jury 
(Act  1873,  s.  58),  judgment  may  be  ob- 
tained by  subsequent  motion  for  judgment. 

VSEOB.  The  Court  of  the  Marshalsea 
had  jurisdiction  within  the  verge  of  ihe 
Court,  which,  in  this  respect,  extended  for 
twelve  miles  round  the  king's  place  of  resi- 
dence. The  word  *'  verge  is  also  used  to 
signify  a  rod  or  stick  by  which  one  is 
admitted  tenant  to  a  copyhold  estate,  by 
holding  it  in  one's  hand  and  swearing  fealty 
to  the  lord  of  the  manor  (Old  Nat.  Brev. 

17). 

See  title  VnrDicrrA. 

YBBIFICATIOV.    Is  a  certain  formula 


with  which  all  plead higs  containing  new 
afiOrraative  matter  used  to  conclude.  It 
was  in  itself  an  averment  that  the  partv 
pleading  was  ready  to  establish  the  truth 
of  what  he  had  set  forth.  It  wad  either 
common  or  special,  the  common  verification 
being  *'  And  this  the  plaintiff  [or  dcfen- 
dantj  is  ready  to  verify ; "  and  a  special 
verincation,  which  was  used  only  when  the 
matter  pleaded  was  to  be  tried  by  record, 
or  by  some  other  method  than  the  ordinary 
mode  of  trial  by  jury,  being  "  And  this  the 
plaintiff  {or  defendant]  is  ready  to  verify 
by  the  said  record  "  (Steph.  PI.  479).  The 
verification  ceased  to  be  necessary  under 
the  C.  L.  P.  Act,  1852,  s.  67. 

See  title  £t  Hoo  Paratus  est  Vbri- 

FIOABB. 

YEET.  In  general  s-gnifles  everything 
that  grows  and  bears  green  leaf  within  the 
forest.  There  are  two  sorts  of  vert  in 
every  forest,  viz.,  over-vert  and  nether- 
vert.  Over-vert^  sometimes  also  (-ailed 
kauU-hoye,  is  all  manner  of  great  trees,  as 
well  such  as  bear  fruit  as  do  not;  and 
old  ash  and  holly  trees  are  accounted  over- 
vert  Nethervert,  sometimes  also  called 
80uth'hoy$y  comprises  all  kinds  of  under- 
wood, bushes,  thorns,  gorse,  and  such  like : 
but  whether  fern  and  heath  are  included 
under  the  term  "nether-vert,"  seems  doubt- 
ful, Ifanwood  arguing  that  they  are  not, 
Fleetwood  and  Hesket  maintaining  the 
contrary  opinion.  The  vert  which  grows  in 
the  king's  demesne  woods  is  termed  rpecicU 
vert.  From  this  word  '*  vert "  is  derived  the 
word  "verderor**  (Harewood,  c.  6,  ss.  2, 
4,5). 

YXBT  AHD  VEHISOV :  See  title  Ybbt. 

VESTED  IHTEBE8T.  An  interest,  pro- 
perty, or  estate,  whether  in  possession  or  not, 
which  is  not  in  general  subject  to  any  condi- 
tion precedent  unperformed.  The  interest 
may  be  either  a  present  and  immediate 
interest,  or  a  future  bat  uncontingent,  and 
therefore  usually  transmissible,  interest. 
Thus,  a  vested  remainder  is  that  description 
of  remainder  by  tiie  creation  of  which  a 
present  interest  passes  to  the  party ;  and 
though  the  remainder  itself,  ex  vi  termini, 
can  only  be  enjoyed  in  futuro^  yet  a  present, 
inmiediate,  and  disposable  interest,  ns  re- 
mainderman, is  at  once  conveyed,  and 
therefose  the  remainder  is  called  a  vested 
remainder.  A  vested  interest  is  not  neces- 
sarily an  unconditional  interest ;  on  the 
contrary,  it  is  occasionally  qualified  by  some 
condition,  being,  however,  a  condition 
which  does  not  extend  to  delay  the  vest- 
ing of  the  interest. 

See   titles  Vebtid  Lwaot;  Tsitkd 
Rkmaikdib. 
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VXSTSD  XJBOAOT.  A  legtyev  is  «ud  to 
be  vested  when  the  words  of  the  testator 
making  the  bequest  conyey  a  transmissible 
interest,  whether  present  or  future,  to  the 
legatee  in  the  legacy.  Thus  a  legacy  to 
one,  to  be  paid  when  he  attains  the  age  of 
twenty-one  years,  is  a  vested  Isgacy, 
because  it  is  given  unconditionally  and 
absolutely,  and  therefore  vests  an  imme- 
diate interest  in  the  legatee,  of  which  the 
enjoyment  only  is  deferred  or  postponed; 
and  if  such  legatee  die  before  that  age, 
his  representatives  shall  receive  it  out  of 
the  testator's  personal  estate  at  the  time 
that  it  would  have  become  payable  had 
the  legatee  himself  lived.  But  if  the 
legacy  were  given  when  or  if  the  legatee 
attain  a  certain  age,  it  would  not  be  vested. 
f.e.,  transmissible,  until  that  age;  and  if 
the  legntee  were  to  die  before  that  age,  the 
legacy  would  fail  to  take  effect,  and  his 
representatives  could  make  no  claim  to  it : 
for  in  this  case  the  bequest  is  a  kind  of 
conditional  one,  depending  upon  the  hap- 
pening of  a  certain  event,  viz.,  the  ^Ka- 
tee's  attaining  the  specified  age.  But 
legacies  char^ad  on  land,  even  although 
vested,  are  not  therefore  transmissible,  the 
law  holding  that  such  a  legacy  sinks  for 
the  benefit  of  the  inheritance  when  the 
legatee  dies  before  the  period  of  payment 
{BoraxUnCi  CasSj  PawUU  v.  Pawlett,  Stamle^ 
ten  V.  Cheaies,  and  Hansom  v.  Graham^  Tud. 
L,  C.  Conv.  713).  ^ 

See  title  Lbqaoibb. 

YX8TXD  RKKAlHDim :  See  titles  In- 

COBFOREAL  HlBEDITAMENTS  ;   BkMAINDBB. 

TESTIHO  OBBSB.  An  order  of  the 
Chancery  Divii^ion  of  the  High  Court 
vesting  any  property  (real  or  personal)  in 
the  person  or  persons  specified  in  the  order 
is  called  a  vcbting  onler,  and  bears  the 
same  stamp  duty  as  if  the  same  were  a 
deed  of  conveyance.  Such  orders  are  made 
under  the  Trustee  Acts,  1850  and  1852. 
See  title  TRrsrsE  Aotb. 

YSBTSISS.  Are  local  governing  bodies 
with  limited  powers  in  municipal  corpora^ 
tions  in  the  provinces ;  and  there  are 
similar  bodies  for  the  Metropolis  (tee  title 
MiTBOPOLiTAN  Makagkmemt  Aot,  1855). 
A  parish  usually  h»s  a  vestry  to  itself,  and 
consists  of  the  minister  and  churchwaidens 
of  the  parish,  with  a  selected  number  of 
parisliioiiers.  Their  duties  extend  to  the 
levying  of  poor  rates  and  some  few  other 
rates;  the  regulation  of  workhouses, and  of 
baths  and  wasi  I  houses  for  the  people;  the 
scavenging  and  cleaning  of  the  streets,  and 
the  lighting  and  wat<£ing  thereof.  The 
members  are  called  vestrymen;  and  they 
hold  their  meetings  in  the  vestry  of  the 
parish  church  or  (in  the  case  of  large 


wealthy  parishes)  io  a  bniMing  (called  a 
vestry  hall)  specially  provided  for  them. 
See  titles  COBFORATiom,  Muhicslpal; 

PABISil. 

YSTO.  The  royal  veto  was  the  Crown's 
refusal  of  its  assent  to  BiUa  which  bad 
passed  both  Houses  of  Parliament  The 
last  occasions  on  which  this  prerogative 
was  exercised  were  in  ]6!>2,  when  WiU.  IQ. 
refused  his  assent  to  the  Triennial  Bill, 
and  1707  when  Anne  rejected  a  Sootdi 
Militia  Bill. 

ySZAnomnnEBS.  An  action  is  said  to 
be  vexatious  when  it  is  not  farrmght  for 
any  bond  fide  purpose,  but  for  some  par- 
pose  other  than  and  oollatexal  to  the  osten- 
sible purpose ;  also,  where  it  is  institnted 
(e.g^  in  cases  of  ejectment)  after  repeated 
unsuccessful  trials  of  the  same  question; 
and  so  forth.  Vexatiousness  is  a  ground 
for  ordering  security  for  costs  to  be  g;iven  ; 
and  sometimes  for  commencing  an  action 
in  the  nature  of  a  Bill  of  Peace. 

YI  BOHOBITM  BAFTOBUX.  In  Baman 
Law,  the  offence  of  rapina  or  robbery,  t>^ 
theft  accompanied  with  violence  (ris),  might 
be  treated  as  a  tort,  in  which  case  the  aetkm 
called  vi  bonorum  raptorum  lay  to  recover 
fourfold  if  the  action  was  brought  within 
the  year,  and  onefold  if  brought  afterwards ; 
or  it  mi^ht  be  treated  as  a  crime  and  pro- 
secuted m  a  pMicum  jwUeiwm  called  de  vi 
under  the  lAx  Julia, 

YIAOiBB,  BUTE.    In  French  Law  is 
a  rent-charge  or  annuity  payable  for  tbs 
life  of  the  annuitant. 
See  title  Annuitt. 

YIGAB.  The  priest  or  parson  of  every 
parish  is  termed  a  rector,  unless  the  predia] 
tithes  be  appropriated,  and  then  he  is 
called  a  vicar,  that  is,  has  the  part  of  a 
vice-rector.  The  distinction,  therefine, 
between  a  parson  and  a  vicar  is  this,  Uist 
the  parson  has  for  the  most  part  the  whole 
right  to  all  the  ecclesiastical  does  in  his 
pf^ish ;  but  a  vicar  has  geneially  an  im- 
propriator over  him,  entitled  to  the  beat 
part  of  the  profits,  and  to  whom  lie  is  in 
effect  perpetual  curate,  with  a  standing 
salary  (Cowel;  Wms.  BeaL  Pit)fk.  330, 
8th  ed.) 

See  titles  Adtowsox  ;  Bictob  ;  Titiub. 

yiOAB-OXVSBAL.  Is  an  ecdeaiafltical 
officer  in  each  diocese,  appointed  by,  and 
acting  under,  the  authority  of  the  bishop. 
Formerly  he  was  only  occasionally  oonstitn- 
ted  during  the  bishop's  absence  from  his 
diocese ;  but  now  he  is  the  perpetual  repre- 
sentative of  the  bishop  in  certain  matters, 
such   as  the  granting   of  lioencoa,  &c.. 
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where  there  is  nothing  of  oontention  or 
litigation  between  the  |Mrties.  He  appeals 
to  hare  no  criminal  jnrudiction,  and  tnere- 
fore  cannot  inquire,  in  the  place  of  the 
bishop,  into  snch  offences  as  qnarrelling, 
brawling,  or  smiting,  &c.  (Roger's  Eoc. 
Law,  143,  144 ;  Gibs.  Introd.  23 ;  Thorpe 
Y.  Manstl,  1  Hag.  Con.  4,  in  notii). 

VIGABIAI  TITHS8.     Those  tithes  to 
which  yicars  are  entitled,  and  which  are 
generally  called  privy  or  small  tithes. 
See  title  Ttthes. 

yiCIKAOE.  Common  because  of  vici- 
nage or  neighbourhood  rPr.  voi$inage)j 
signifies  the  right  exercised  by  the  inhabi- 
tants of  two  townships  which  lie  contiguous 
to  each  other,  of  intercommoning  one  with 
another:  the  beasts  of  the  one  straying 
mutually  into  the  other's  fields  without 
molestation  from  either.  The  right  must 
have  originated  either  in  grant  or  in 
manorial  custom  (Jmes  y.  Rdbin,  10  Q.  B. 
581).  Some  acts  of  iuteroommoning  must 
be  proved,  and  not  a  mere  straying  from 
want  of  fences  (Clarke  v.  Tucker^  10  Q.  B. 
604).  Common  pur  cause  de  vicinage  can- 
not exist  among  three  or  more  townships, 
but  between  two  only  (Commissioners  of 
Sewers  of  City  of  London  v.  Qtassey  L.  R. 
19  Ea.  134). 

See  titles  Cohmon,  Right  of;  Pas- 
tube,  COMUON  OF. 

VIDELICET,  or  80ILICET.  The  words 
to  wit,  or,  that  is  to  say,  used  in  pleading, 
are  technically  called  the  videlicet  or  soili- 
cet ;  and  when  any  fact  alleged  in  pleading 
is  preceded  by,  or  accompanied  with,  these 
words,  such  fact  is,  in  the  language  of  the 
law,  said  to  be  laid  under  a  v&elicet.  The 
use  of  the  videlicet^  or  scilicet,  is  to  point 
out,  particularise,  or  render  more  specific 
that  which  has  been  previously  stated  in 
general  language  only ;  also  to  explain  that 
which  is  doubtful  or  obscure.  Where  the 
scilicet  is  contrary  to  the  preceding  general 
statement  it  may  oe  rejected  (Dakin  s  Case, 
2  Wms.  Saund.  678).  But  a  videlicet^  or 
scilicety  which  is  not  so  contrary,  and 
which  is  not  mere  surplusage,  cannot  be 
rejected  as  immaterial,  but  may  be  tra- 
versed like  any  other  averment. 
See  title  Pleadinq. 

VIEW.  If  a  real  action  were  brought 
against  a  tenant,  and  such  tenant  did  not 
exactly  know  what  land  it  was  that  the 
demandant  asked,  then  he  might  have 
prayed  the  view,  which  was  that  he  might 
see  the  land  which  the  demandant  claimed, 
in  order  to  ascertain  its  identity  and  other 
circumstances  (F.  N.  B.  178).  And  now 
an  inspection  either  of  real  or  of  personal 
property  may  be  had  or  made  whenever  it 


YTXW-^ontinwd, 

would  be  conducive  to  the  right  decision 
of  aoase. 

See  titles  Disgotvbt  ;  IirapscnoN  ot 
Propebtt. 

VIEW  OF  TSAirXPLEDOS.  The  ofiloe 
which  the  sheriff  in  his  County  Court,  or 
the  bailiff  in  his  hundred,  performed  in 
looking  to  the  king's  peace,  and  seeing 
that  every  man  was  of  some  pledge. 
See  title  Frankpledge. 

VIEW  OV  AH  nrQUEST.  Is  a  view 
or  inspection  taken  by  a  jury,  summoned 
upon  an  inquisition  or  inquest,  of  the  place 
or  proper^  to  which  the  inquisition  or 
inquiry  refers. 

See  title  Inquest. 

VI  LAIci  BEK OVENbS,  WBIT  OF. 

A  writ  that  lies  where  two  persons  contend 
for  a  church,  and  one  of  them  enters  into  it 
with  a  great  number  of  laymen,  and  keeps 
out  the  other  vi  et  armis ;  then  he  who  is 
so  kept  out  may  have  this  writ  directed  to 
the  sheriff  to  remove  such  lay  force.  But 
the  sheriff  must  not  remove  the  incumbent 
out  of  the  church,  whether  he  is  rightfully 
there  or  not,  but  only  the  force,  or  laymen, 
that  accompanied  him  (Les  Termes  de  la 
Ley;  Cunmngham). 

See  titles  Spoliation  ;  Usubpation  of 
Advowbon. 

VIOUANTIBUS  KOKDOBMIENTIBirs, 
ETC. :  See  title  Delay  defeats  Equitdbb. 

VnX.  Seems  to  bear  the  same  signi- 
fication in  law  as  a  town  or  tithioff,  and 
is  said  to  have  had  originally  a  church 
with  the  celebration  of  divine  service, 
sacraments,  and  barials;  and  hence  it  ia 
that  the  word  ^'  vill "  has  been  described 
as  a  parish  or  manor.  Sir  Henry  Spelman 
conjectures  entire  vills  to  have  consisted 
of  ten  freemen  or  frankpledges  (hence 
tithing),  and  demi  vills  of  five  (Co.  Litt 
115  b. ;  Stat.  14  £dw.  1 ;  Spel.  Gloss.  274; 
1  Inst.  115;  Bract,  lib.  4,  c.  31). 

VILLAOE-OBEEHS  :  See  title  Ease- 
ments, Quasi. 

VILLAIHS:  See  title  Villeins. 

VILLAKIS  BE0I8  SUBTBAOTU  BB- 
DirOEimiS.  A  writ  that  lay  for  the 
restoring  the  king's  bondmen  who  had 
been  carried  away  by  others  out  of  his 
manors  to  which  they  belonged  (Reg. 
Grig.  87 ;  Cowel). 

VILIAHOUS  JUDOXENT.  Such  a 
judgment  as  threw  the  reproach  of  villany 
and  shame  on  those  agamst  whom  it  ^as 
given,  and  bv  which  they  were  discredited 
and  disabled  as  jarors  or  witnesses;  for- 
feited their  goods,  and  chattels,  and  landsf 
for  life;    had  their  lands  wasted,  their 
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bonses  r&ied,  their  trees  rooted  up,  and 
their  bodies  oommitted  to  prison  ^1  Hawk. 
P.  0.  193 ;  Lamb.  Eiren.).  A  judgment 
in  attaint  against  onjost  jinors  had  these 
effects,  and  was,  therefore,  a  YiUanoua 
judgment. 

See  titles  Attaikt,  Wbit  ov  ;  JuBOBS, 
Immckitt  or. 

yiLLXm  800AOX.  A  tenure  of  lands 
in  villenago  by  freemen,  who  were  thence 
calleii  yilleios  by  tenure  only,  because,  sub- 
ject to  doing  the  base  but  certain  sendees 
of  their  tenure,  they  were  personally  free. 
See  titles  Ancieht  DonBBHi ;  Fkudal 
Ststbm  ;  BooAQi ;  Yxllkihaob  ;  Yil- 

LKINS. 

YILLBnr  TXVUBB.  Was  of  two  kinds, 
Tix.,  Pure  and  Privileged.  Pure  Tilleinage 
was  where  a  man  held  upon  terms  of  doing 
whatsoever  was  commanded  of  him,  nor 
knew  in  the  evening  what  was  to  be  done 
in  the  morning,  and  was  always  bound  to 
an  uncertain  service.  Privileged  villeinage 
was  holden  of  the  king,  the  tenants  of  the 
khig's  demesnes  having  the  privilege  that 
the^  could  not  be  removed  m>m  the  land 
while  they  did  the  services  due ;  and  these 
villein-socmen  are  properly  called  gUhm 
oioriptitii.  They  performed  villein  ser- 
vices, but  such  as  were  certain  and  deter- 
mined. 

See  title  YiLLUM  SooAoa. 

YIIXZIHB.  Were  a  sort  of  people 
under  the  Saxon  government  in  a  condition 
of  downright  servitude,  who  were  used  and 
employed  in  ihe  most  servile  works,  and 
who  are  said  to  have  even  belonged  to  the 
lord  of  the  soil,  like  the  cattle  or  stock 
upon  it.  They  seem  to  have  been  those 
wno  hdd  what  is  termed  the  folk-land, 
from  which  they  were  removeable  at  the 
lord's  pleasure.  These  villeins,  belonging 
prindpally  to  lords  of  manors,  were  either 
vUUim  reaardantt  that  is,  annexed  to  the 
manor  or  land,  or  else  they  were  mUeine  in 
groeSf  or  at  lazse,  that  is,  annexed  to  the 
person  of  the  lord,  and  transferable  by 
aeed  from  one  owner  to  another,  either 
apart  from,  or  with,  the  land.  The  tenure 
by  whidi  villeins  held  their  land,  and  their 
condition  in  general,  was  termed  "  vUlen* 
age  *'  (Oowell ;  Le$  Termet  de  la  Leg), 
See  title  v  illsnaob. 

VXLLBHA0S.  This  was  the  species  of 
slavery  or  serfdom  in  which  villeins  lived,— 
a  state  of  society  recognised  by  the  law,  but 
which,  from  various  dxeumstances  &vour- 
ing  liberty,  has  entirely  disappeared  out  of 
England ;  the  latest  oases  on  the  subject 
being  Cnmeh'e  Caee  (9  ft  10  Elix.X  and 
Pigg  v.  OiUey  (15  Jae.  1) :  and  according 
to  the  genius  <n  the  English  constitution. 


VnjnAOB-HxmliSMiML 

as  explained  by  Mr.  Hargroavee  in  his 
argument  in  Scmereette  Case^  no  new 
slavery  can  be  introduced  into  Kngrland. 
8o  jealous,  indeed,  waa  the  law  of  any 
such  new  form  of  it,  that  it  was  at  one 
time  doubted  whether  a  contract  <^  service, 
intended  to  last  during  the  life  of  the  ser- 
vant, was  legal;  a  question  decided  is 
favour  of  the  legality  of  it  in  WaUis  t.  J>ag 
(2  M.  ft  W.  (1837)1  A  BlATe  who  is  for 
one  moment  introduced  by  his  nrnift^^r  oa 
English  territory  is,  therefore,  absolutely 
fiee  (fiomeredee  Caee,  20  St.  Tr.  IX  nor 
may  his  owner  carry  him  hj  fiozoe  oat  of 
the  country  (Ifagna  Charts  and  Habeas 
Corpus  Act) :  although  if  the  slave  of  his 
own  accord  return  with  his  msmter  to  the 
slave  country,  his  slavery  at  oDoe  re- 
attaches (The  Slave  Qraoe^  2  Hiags;.  Adm. 
94). 

j8(O0  titles  SomBSETT^s  Casb  :  Vxllxdi 
Tknubx;  Yillkerb. 

vnrouio  xaibixoxiz,  bivobcx  a 

A  divorce  from  the  bond  of  mshtrinioDy. 
See  title  Divobcol 

VUlOUlitJlC  JUBU.     In  Bomsm  Law, 

an  obligation  is  defined  BMKvinomh&mJnri*r 
•.e.,  **a  bond  of  law,"  whereby  one  party 
becomes  or  is  bound  to  another  to  do  aosie* 
thing  according  to  taw. 
See  title  Obuoatio. 

VIJIDIOATIO.  In  Boman  Iaw,  was  the 
real  action,  or  aeHo  in  rem  of  the  old  Isw, 
and  was  and  continued  to  be  available  ftf 
the  recovery  both  of  lands  and  of  goods. 
But  its  procedure  was  simplified,  or  rather 
simpler  and  more  direct  tanoB  of  piooedore 
were  substituted  for  it,  aooompfiahing  is 
effect  the  same  object. 

See  titles  Ixtkbdicta  ;  Vikdioea. 


TIVDIOTA  In  Roman  Law,  waa  a  rod 
or  wand ;  and  from  the  uee  of  that  instnh 
ment  in  their  course,  various  legal  acta 
came  to  be  distinguished  by  the  term,  ejg^ 
one  of  the  three  ancient  modes  of  manih 
miflsion  was  by  the  vindieia ;  also,  the  rod 
or  wand  intervened  in  the  progreaa  of  the 
old  action  of  vindieaHo,  whence  the  name 
of  that  action. 

VIOLSRT  ntXSUMPnOV :  See  title 
Pbkumftionb,  Quautt  or. 

ViiiTUTK  CVJVS.  That  pait  of  the 
deolaiation  in  an  action  which,  site  set- 
ting forth  the  various  grievaaoea  com- 
pliuned  o(f  proceeded  to  point  out  the  in- 
jurious results  which  had  flowed  therefroiD, 
was  frequently  spoken  of  as  the  ^  virivti 
cwuSf**  from  the  words  employed  therein, 
which  were,  "  by  reason  whereof."  ThQa» 
in  an  action  for  diverting  water  from  the 
plaintiff's  mill,  the  declaration,  after  stating 


A  NEW  LAW  DICTIONARY. 


668 


VntTUTK  CVJini— omiJniMd. 

the  plaintifTB  right  to  the  water,  and  par- 
ticulariBiDg  the  injuriouB  act  oomplaiaed  of, 
proceeded  to  point  out  the  injury  which 
the  plaintiff  had  sostained  in  conMqnenoe, 
in  the  following  manner :  *'and  the  plain- 
tiff, hy  reaton  of  (he  premisei"  had  been 
prevented  from  working  his  eaid  mill  in  so 
beneficial  a  manner  as  he  theretofore  had, 
and  otherwise  could  and  would  have  done, 
&c.  &c.  (11  Rep.  106 ;  Steph.  PL  221,  5th 
edit.). 

yi8  XAJOB.  Is  some  physical  force 
which  no  reasonable  human  foresight  or 
contrivance  could  have  resisted.  It  is  a 
ground  of  exemption  in  cases  of  torts 
CNiehoU  y.  MarOand,  L.  B.  10  Ezch.  255 ; 
and  on  appeal  2  Exoh.  Diy.  1) ;  and  it  is 
a  ground  for  avoiding  oontraots  in  certain 
cases. 

VIBIT  AHD  8SABCH.  The  British 
Government,  in  former  times,  claimed  and 
exercised  a  right  to  search  vessels  bu»- 
pHected  of  being  slave-traders;  but  the 
right  as  existing  apart  from  conventions 
was  abandoned  in  1858 ;  and  at  the  present 
day  it  exists  for  the  repression  of  slave- 
trading  only  where  the  respective  ooontries 
regard  that  practice  as  an  international 
piracy,  and  mutually  concede  for  its  re- 
pression the  right  of  visit  and  search. 
Prior  to  the  Declaration  of  Paris,  1856, 
England  also  claimed  and  (as  against  per- 
sons not  parties  to  that  declaration)  still 
claims  the  right  of  visit  and  search  in 
times  of  war,  for  enemy's  goods  suspected  to 
be  on  board  of  neutral  vessels;  but  by 
that  declaration  it  was  declared  that,  "  The 
neutral  flag  covers  enemy's  goods,  with  the 
exoeption  of  contraband  of  war ;"  in  other 
words,  that  free  ships  make  free  goods. 
The  practice  of  nations  as  regards  neutial 
goods  on  board  of  enemy  vessels  has  varied 
at  different  times  and  under  different 
treaties,  it  having  been  at  one  time  held 
that  as  free  ships  did  not  make  free  goods, 
so  enemy  ships  did  not  make  enemy  goods 
(^Contolato  del  Mare),  and  at  other  more 
recent  times,  that  enemy  ships  did  make 
enemy  guods,  and,  in  the  latter  case,  the 
two  maxims  were  frequently  conjoined  in 
the  doggerel,  "  Free  ^ps,  free  goods ; 
Enemy  snips,  enemy  goods.** 

See  titles  Oohtsaband  ;  Gonvot. 

yiBTTATIOK.  The  oiOce  performed  by 
the  bishop  of  every  diocese  once  in  every 
three  years,  or  bpr  the  archdeacon  once  in 
every  year,  of  visiting  the  churches.  These 
visitations  were  instituted  for  the  purpose 
of  correcting  any  abuses  or  irregularities 
that  might  arise  therein ;  and  the  persons 
who  perform  such  visits  are  termed  the 
visitors  (Omel).    Meet,  if  not  all,  of  the 


YJSrSATlOM-^mnHnued. 

colleges  at  Oxford  and  Cambridge  have 
their  visitors. 

▼I8IT0B :  Bee  title  Visitation. 

YIBIT0B8  or  OOLLSOBS:  See  titles 
Judges,  Immunitt  or;  Visitation. 

VIYA  VOOB.  As  applied  to  the  exami- 
nation of  witnesses,  thi^  phrase  is  equivap 
lent  to  oral ;  it  is  used  in  contradistinction 
to  evidence  by  affidavit. 

VOIB  OB  YOIDABLB.  Prior  to  the 
In&nts  Belief  Act,  1874,  the  contracts  of 
infants  for  non-necessaries  were  voidable 
only  and  not  absolutely  void ;  but  by  that 
Act  they  are  now  void,  and  (as  a  conse- 
quence) not  confirmable  upon  the  infants 
attaining  full  age.  Usuallv,  contracts 
affected  by  fraud  are  voidable  and  not 
void,  and  the  contract  must  be  repudiated 
within  a  reasonable  time,  and  before  action 
commenced.  Void  in  leases  means  in 
general  voidable  only  b^  the  person  for 
whose  benefit  the  provision  is  inserted. 
But  certain  acts  and  contracts  are  in- 
herently void,  e.g.,  for  immoraUtv,  ille- 
gality, or  the  like,  appearing  on  tne  face 
of  the  instrument. 

VOIDABOB :  See  title  Avoidavob. 

VOIB  BIBB  ($ee  him  epeak).  This 
phrase  is  applied  to  denote  that  prelimi- 
nary examination  which  the  judge  makes 
of  one  presented  as  a  witness,  where  the 
witnes/s  competency  is  objected  to,  the 
witness  being  a  child  of  very  tender  years ; 
the  judge  examines  him  or  her  on  the  voir 
dire,  to  test  his  or  her  knowledco  of  the 
sacredness  of  an  oath.  If  the  resmt  of  such 
preliminary  examination  supports  the  ob- 
jection to  incompetency,  then  the  witness 
will  be  rejected;  but  in  the  general  case 
the  judge  inclines  to  allow  the  competency, 
leaving  the  objection  to  go  to  the  credibility 
merely.  The  examinaUon  on  the  voir  dire 
may  be  made  at  any  stage  of  the  trial, 
whenever  the  occasion  for  it  arises. 

VOLEHn  BOB  YIT  nr JUBIA.  Means 
literally,  an  injniy  is  not  done  to  any  one, 
if  he  (or  she)  consents  to  the  act,  e.g,,  wiUi 
the  consent  of  the  other  party,  either  of  the 
parties  to  a  contract  may  break  it,  without 
oecoming  liable  as  for  a  breach. 

VOLUmrS.  The  first  word  of  a  clause 
in  the  king's  writs  of  protection  and  letters 
patent  (Gowel). 

See  title  Mere  Motion. 

VOLVBTABT  BOBB.  Is  an  obligation 
under  seal,  creating  a  debt  in  &vour  of 
some  person  or  persons  voluntarily  and 
without  any  consideration  moving  from  the 
obligee ;  in  the  administration  of  the  assets 
of  a  deceased  insolvent,  such  a  debt  now 
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YOLiniTABT  BOVB-^conftnuecL 
ranks  part  pa»iu  with  other  dehts  {Ex  parte 
PoUinger,  In  re  Stewart,  8  Ch.  D.  621). 

YOLUVTABT   OOHYSTAHCE.       U   a 

conyeyance  of  lands  to  or  in  favour  of  a 
person  or  persons  without  any  considerar 
tion  of  yalue. 

See  title  TBrers. 

▼OLITNTABT  CTTBTE8T.     An  act  of 

kindneds  performed  by  one  man  towards 
another,  of  the  free  will  and  inclination  of 
the  doer,  without  any  previous  reouest  or 
promise  of  reward  made  or  offered  oy  him 
wlio  is  the  object  of  the  curtesy.  From 
such  a  voluntary  act  of  kindness  the  law 
implies  no  promise  on  the  part  of  him  who 
is  benefited  by  such  act  that  he  will  make 
any  remuneration  or  return  for  the  same ; 
for  if  it  were  otherwise,  one  man  might 
impose  a  legal  obligation  upon  another 
against  his  will.  If,  however,  the  curtesy 
or  act  of  kindness  was  performed  at  the 
instance  or  request  of  the  party  benefited, 
then  the  law  implies  a  promise  on  the  part 
of  the  latter  to  make  a  remuneration  or 
return  for  such  act.  Hence  the  meaning 
of  the  phrases,  that  a  •*  voluntary  curtesy 
will  not  support  an  aasumpsit,"  but  that 
**a  curtesy  moved  by  a  previous  request 
will "  (Lampleifih  v.  Braithwaii,  Hob.  105 ; 
1  Smith's  Lewling  Cases,  139 ;  3  Bos.  &  P. 
2,50,  in  notia;  Durnford  v.  Mesaiter,  5  M. 

&  S.  446). 

See  titles  Contbactb  ;  Ex  Nuro  pacto 

MON  OBTTUB  ACTIO. 

VOLITHTAEY  JimiBDIOTIOK.  Those 
Courts  are  said  to  have  a  voluntary  juris- 
diction which  are  merely  concerned  in 
doing  or  settling  what  no  one  opposes,  and 
which  keep  an  open  office  for  that  pur- 
pose (as  granting  dispensations,  licences, 
faculties,  and  other  revinants  of  the  old 
ecclesiastical  jurisdiction),  but  do  not  con- 
cern themselves  with  administering  redress 
for  any  injury. 

See  title  Non-cohtkntious  Jubibdio- 

TIOW. 

VOLTTHTABT  OATHB  are  such  as  per- 
sons take  in  extra-judicial  matters,  and 
not  regularly  in  a  Court  of  Justice,  or  before 
an  officer  invested  with  authority  to  take 
the  same. 

See  title  Oaths. 

TOLTJKTABY  8BTTLS1CERT8 :  See  titles 

FbADDULBNT    CoirVBTAWCES;     VOLUNTABT 

TarsTS. 

YOLUirTAXT  TB1T8TS :  See  titles  Tbusts, 
Bub-title  Voluntary  and  for  Value ;  Voluh- 

TEEB. 

YOLtTVTABT  WIVSIHG  UP :  See  title 

WlHDIKO  UP. 


YOLTTHTAS  BEPUTAmt  SRO  FACTO. 

**  The  will  or  intention  is  rented  for  the 
act,'*  is  a  maxim  which  can  oe  ^plied  {li 
at  all)  with  only  the  greatest  care  in 
English  Law,  the  nearest  approadi  to  any 
application  of  it  having  heea  mider  the 
cognate  maxim  eeribere  eet  agere  in  the  case 
of  an  alleged  treason.  Bat  in  Kngl^ 
Law,  a  man  is  always  deemed  to  have 
intended  that  which  is  the  notorai  eoiue- 
quenee  of  his  act ;  and  the  intention  maj 
even  be  inferred  from  the  overt  act*  ac^ 
that  is  probably  the  true  meaning  of  this 
maxim.  Certainly  the  maxim  does  not 
mean  (nor  does  the  EngliaAi  Law  hoM) 
that  the  mere  intention  to  do  a  crimioal 
act,  not  being  accompanied  with  anj  ac> 
oomplishment  thereof  or  step  towards  {ie^ 
overt  act  of)  aooompUshmenty  is  pmusb- 
able  at  all. 

£n90  titles  Attempt  ;  Lttertiov. 

YOLTniTBEB.  In  the  language  of 
Eouity,  denotes  a  person  becoming  ea- 
titled  to  property  ex  eatueL  Incraiiva  {ijt^ 
without  giving  any  payment  or  ctia^  eoo- 
sideration  for  the  same),  and  in  that 
is  opposed  to  a  purchaser  for  valiiew 
See  title  Voluhtabt  Tbustb. 


YOLTTHTSEBS :  See  title  Abut,  sub- 
title VciunteerB. 

YOTB  :  See  titles  Elections,  Kuhicipal  ; 
Elxotions,  Pabliamehtabt  ;  Electobal 
Fbanchisb  ;  Votes  aed  pBOCEEDiifa& 

Y0TB8  AHD  PBOOEiEDnrOS.    In  the 

Houses  of  Parliament  the  clerks  at  the 
table  make  brief  entries  of  all  that  is 
actually  done;  and  these  minntea,  wlM 
are  printed  ^m  day  to  day  for  the  use  of 
members,  are  called  the  "  Votes  and  Pnv 
ceedings  of  Parliament."  The  votes  tiA 
proceedings  of  the  House  of  Commons  are 
published  by  the  Speaker's  aQthority,  asd 
are  sold  to  the  public  as  well  as  distributed 
gratis  among  the  members  thonaelves;  but 
those  of  the  House  of  Lords  are  not  pab- 
lished  or  sold,  although  they  can  be  ob- 
tained as  a  favour  by  persons  desiring 
them. 

YOTTCHEB.  In  an  action  of  eommos 
recovery,  the  demandant  commenced  his 
action  against  the  tenant  to  the  prmeife^ 
and  he  vouched,  i.e.,  called  upon  the  tensat 
in  tail  to  warrant  his  title;  and  eueh 
tenant  in  tail  (who  was  therefore  called 
the  first  vouchee)  vouched  over  the  officer 
of  the  Court  to  warrant  him,  and  sudi 
officer  from  being  so  vouched  was  called 
the  second  vouchee ;  and  the  reooverr  to 
then  said  to  be  in  that  case  with  **  Dkyuble 
Vouchee,'*  which  was  more  efflcacions  thaa 
where  there  was  the  single  voncher  only 
of  the  officer  (Burton's  Compendium). 
See  title  CoxxoN  Bboovxbt. 
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YOirCHSSS.  Are  the  oonoboratiog 
documents  (6.a.,  reoeipta  for  purported 
payments,  &c.)  which  are  prodnced  by 
trustees,  agents,  and  others  in  proof  of  the 
correctness  of  their  acconnts,  in  all  aotioDB 
inTolving  the  taking  of  such  accounts. 
See  title  Aooount,  AcmoN  op,  &c. 

YOUOHnra  to  WABSANTT:  Bee  title 
Bboovert,  Common. 

yOTAOB  POLICT.  An  insurance  may 
be  effected  either  for  a  voyage,  or  for  a 
number  of  yoyages,  in  eitner  of  which 
oases  the  policy  is  called  a  voyage  policy ; 
or  the  insurance  may  be  for  a  particular 
period,  irrespective  of  the  voyage  or  voyages 
upon  which  the  vessel  may  be  engaged 
daring  that  period,  and  the  policy  is  then 
called  a  time  policy.  In  England  time 
])olioies  made  for  a  longer  period  than  one 
year  are,  by  statute  (36  Geo.  3,  c.  63,  s.  12), 
void  ab  initio.  Where  a  ship  is  insured 
**  from  A.  to  B.  for  a  year,"  the  policy  is 
called  a  mixed  policy,  being  in  effect  a  time 
policy  with  the  voyage  specified ;  and  such 
a  policy  runs  for  the  whole  period  insured, 
irrespective  of  the  completion  or  non-com- 
pletion of  the  voyage,  but  does  not  attach, 
unless  the  ship  sails  upon  the  voyage 
named  {Way  v.  Modigliani,  2  T.  R.  30; 
Maude  &  Pollock,  345). 

See  title  Valued  Policy. 


W. 

WADSET.  A  Scotch  term  for  mort- 
gage- 

WAGSB  OF  BATTLE.  This  was  a 
mode  of  trial  in  a  civil  action,  but  it  was 
abolished  in  writs  of  rights  by  the  59  Geo  3, 
c.  46 ;  and  as  the  same  statute  abolished 
also  appeals  of  murder,  of  treason,  and 
of  felony,  this  mode  of  trial  may  be  con- 
sidered to  have  been  then  abolished 
altogether. 

See  title  Jury,  Tbialvy,  Hibtobt  of. 

WAGEB  07  LAW.  This  was  a  species 
of  "  decisory  oath  "  taken  by  the  defendant 
to  an  action  on  a  simple  contract,  and  in 
some  few  other  actions,  not  being  on 
specialties.  The  defendant  swore  in  Court, 
in  the  presence  of  eleven  compurgators, 
that  he  owed  the  plaintiff  nothing,  or  that 
he  did  not  detain  the  plaintiff's  goods,  and 
the  eleven  swore  that  they  believed  his 
oath  to  be  true.  This  mode  of  trial  was 
only  admissible  in  the  absence  of  all  evi- 
dence properly  so  called ;  the  Court  would 
rather  discharge  the  defendant  on  his  oath 
than  charge  him  on  the  plaintiff's  uncorro- 
borated oath.  Wager  of  law  was  abolished 
by  3  &  4  Will.  4,  c.  42,  s.  13. 

i9ee  titles Dboisobt  Oath;  Sipfletobt 
Oath. 


WAGSSnrO.  By  the  stat.  8  ft  9  Vict, 
o.  109,  all  contracts  or  agreements,  whether 
by  parol  or  in  writing,  by  way  of  gaming 
or  wagering,  are  declared  null  and  void ; 
and  no  action  or  suit  is  maintainable  for 
recovering  any  sum  of  money  or  other 
valuable  article  alleged  to  be  won  upon  any 
wager,  or  which  has  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  of 
the  wager.  And  by  the  stat.  16  &  17  Vict. 
c.  119  (extended  to  Scotland,  and  generally 
rendered  more  rigorous,  by  the  Betting  Act, 
1874,  37  &  38  Vict  c.  15)  a  penalty  is 
imposed  upon  persons  being  the  occupiers 
or  owners  of  Setting-houses,  and  who  re- 
ceive money  to  abide  the  event  of  any 
wager,  or  who  advertise  advice  on  races, 
subject  to  certain  exceptions  mentioned 
in  the  Act.  Those  statutes  have  produced 
an  alteration  in  the  Common  Law;  for 
by  the  Common  Law  an  action  might  have 
been  maintained  on  a  wager,  strictly  so 
called,  if  it  was  not  against  the  interests 
or  the  feelings  of  third  persons,  and  did  not 
lead  to  indecent  evidence,  and  was  not  con- 
trary to  public  policy  (Thaekoorseydass  v. 
DhondmuU,  4  Moo.  Ind.  App.  339). 

WAGES.  The  payments  made  to  ser- 
vants and  workmen  are  so  called.  This 
amount  is  usually  fixed  by  the  contract  or 
agreement  of  the  parties ;  the  old  Statute 
of  Labourers,  which  attempted  to  interfere 
with  the  law  of  the  supply  and  demand  of 
labour  as  affecting  sucn  contracts  or  agree- 
ments, proving  as  inefficacious  as  the 
modem  attempts  of  the  trade  unions. 
Upon  the  bankruptcy  of  the  employer  or 
master  wages  are  treated  as  preferential 
debts  of  the  bankrupt,  the  wages  or  salary 
of  anv  clerk  or  servant  not  exceeding  four 
months  and  not  exceeding  £50,  and  the 
wages  of  any  labourer  or  workman  not  ex- 
ceeding two  months,  at  the  date  of  the 
order  of  adjudication  (Bankruptcy  Act, 
1869,  s.  32).  SimUarly,  three  months^ 
wages  are  allowed  to  workmen  on  the 
winding-up  of  a  company  (32  &  33  Vict 
c.  10,  s.  26).. 

See  titles  Laboubers,  Statute  of; 
Masteb  and  Sebvant. 

WAIP8.  If  a  felon,  in  his  endeavour  to 
escape  pursuit,  waived,  t'.e.,  threw  away, 
the  gocKls  stolen,  then  the  king's  officers 
(or  the  lord's  bailiff)  might  seize  the  goods 
to  the  king's  (or  the  loM's)  use,  and  keep 
them  as  a  punishment  upon  the  true  owner, 
if  he  did  not  prosecute  the  thief  within  a 
year  and  a  day,  or  at  least  give  evidence 
against  him  leading  to  his  conviction ;  but 
such  owner,  if  he  was  a  foreign  merchant, 
t.0.,  a  stranger,  to  our  laws,  was  not  to  be 
so  punished.  Waifs  are  to  be  distinguished 
from  bona  ftigitivay  which  ^re  the  goods  of 
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the  felon  himidf.  which  he  ahtiidoDS  in 
hia  flight  from  jnotioe. 

^00  title  Fuomvirs  GooM. 

WAIV,  WAIV AOX.  A  oart  or  waggon, 
with  its  equipments.  The  early  law  ex- 
empted the  labourer's  wainage  (rom  being 
taken  for  debt ;  and  many  similar  excep- 
tions, suited  to  modem  society,  are  afforded 
by  our  law  to  the  honest  but  unfortunate 
debtor  (Stmpmm  T.  flariropp,  1  Bm.  L.  0. 
385 ;  Bankruptcy  Act,  1869). 
Bee  title  Ajoboiamxiit, 

WAmVG  OUaU:  See  Utle  8iz 
Olihxs. 

WAIVER.  This  word  is  commonly 
used  to  denote  the  declining  to  take  advan- 
tage of  something  or  other,  usuallT  of  a 
forfeiture  incurred  through  breach  of  cove- 
nants in  a  lease.  A  nfl  of  poods  or  of 
money  may  be  ioaivedoj  a  disagreement 
to  accept ;  and  then  it  is  no  gift  {HtU  t. 
WUmm,  h.  R.  8  Ch.  888).  So,  also,  a  plain- 
tiff may  commonly  sue  in  contract,  waiving 
the  tort.  But  the  doctrine  of  wairer  Is 
chiefly  valuable  in  connection  with  cove- 
nants in  leases ;  and  in  this  use  of  it  waiver 
is  commonly  said  to  be  of  two  sorts,  namely, 
(1 .)  Implied  toatver,  and  (2.)  Aetual  teaiver. 
with  reference  to  the  first  kind  of  waiver, 
a  receipt  of  rent  by  a  landlord  after  notice 
of  a  breach  of  covenant  committed  by  his 
tenant  prior  to  the  rent  becoming  due,  was 
and  is  an  implied  waiver  of  his  right  of 
entry  for  that  particular  breach  (Go.  Litt 
211,  s.  6) ;  and  with  reference  to  the  second 
kind  of  waiver,  if  a  landlord,  in  express 
terms,  waived  his  right  of  re-entry  on  the 
ground  of  the  breach  for  that  once,  he  was 
considered  in  law  to  have  waived  it  also 
for  all  subsequent  breaches  of  the  same 
covenant;  buf  by  the  stai  22  A  28  Vict. 
o.  85,  s.  6,  the  effect  of  an  aetual  waiver  is 
now  reduced  in  this  respect  to  that  of  an 
implied  waiver,  and  does  not  extend  be- 
yond the  particular  instance. 

WALBBi  It  appears  that  ^gland  and 
Wales  were  originally  but  one  country ; 
and  that  even  after  Wales  had  princes  of 
its  own,  the  kings  of  England  exercised  a 
superiority  over  them.  King  Edward  I.,  in 
the  twentv-eighthyear  of  his  reign,  annexed 
the  marches  of  Wales  perpetually  to  the 
Grown  of  England ;  and  ttie  annexation 
was  completed  by  the  27  Hen.  8,  c  26.  By 
tiie  subsequent  stat.  34  A  85  Hen.  8,  c  26, 
Wales  was  divided  into  twelve  counties,  a 

^iresident  and  council  were  appointed  for 
he  Principality,  and  two  justices  were  to  be 
assigned  to  hold  a  session  twice  every  year. 
Bv  the  1  Wm.  A  M.  st  1,  c.  27,  the  Court 
of  the  President  and  Council  was  abolished, 
and  the  process  of  the  Courts  at  IVestmin- 


sterwaspartiAllyexteDdedtoWsiea  Ak 
now  by  20  Geo.  2,  e.  42,  s.  S,  in  «b  Act  i 
Parliament,  the  word  ''  Engbmd"  iiia^ 
to  include  Wales  and  Berwiek-Gn-Tv^ 
as  well  as  Eng:land  proper;  and  h^  - 
Geo.  4*1  VVm.  4,  o.  70.  the  piws 
the  Courts  at  Westminster  was  mtdt  tt- 
exclusive  proeeaa  in  WaJes^  and  tkeciic^ 
of  North  and  South   Wales  wen  e^ 
lished. 


WAPIHTAXS.  A  looal  division  €f  6: 
country:  the  name  ia  in  use  iwrth£^"* 
Trent  to  denote  a  hundred.  The  da-»v 
tion  of  the  name  is  said  to  be  frooi«»f> 
and  take,  and  indicates  that  tiie  dinsa 
was  originallyof  a  military  diar>cUr. 
See  title  MuiTDBKD. 

WAB :  See  titles  MAsnaL  Law;  Tii> 
nro  WITH  ENunr ;  TusaTisB. 

WAB^OmCK      Is   the   office  <rf  J^ 

Secretary  of  State  for  War,  and  ba^ 

management  of  the  civil  side  (loor^Jr 
perly  so  caUed)  of  the  defence  of  the  b^ 

dom  and  its  colonies  and  depend««tt»^«' 
the  acquisition  of  sites  for  f^*'^^. 
Aa,  the  audit  of  moooania,  Ac  t^e jsya^^ 
of  offlceis,  soldiers,  Ao.,  and  »^^^ 
Horse  Guards  b5ng  the  coneepg^^ 
office  for  the  miUtary  side  (prop^J  * 
called). 

WABD.  A  division  in  the  citfoj^ 
don  and  in  some  other  towns  «»f"*^^ 
the  special  ward,  i^  gnaw***^*"!^^ 
aldennan.  The  name  alfiodenotoi*  p^ 
or  division  tiiereof.  AU  in&nts  •»  ^ 
wise  denominated  wards. 

WABDXK.    A  keeper,  «.fl2  *^  ^^ 
of  the  Cinque  Ports,  the  Warden  oi^ 
Stannaries, and  the  Warden  »^'^ 
Prison.     He  is  sometimeB  inwiW»  ' 
judicial  ftmctions. 

WABD-XOTB.    The  Ck>urt  of  the  ^^ 
sion  of  the  City  of  Lcmdon  or  of  M»y  "^ 
which  is  called  a  "  ward/* 


WASDB,  OOUBT  0».  This  ww;  ^^^ 
established  by  Henry  VHI.,  and  to  •^ 
he  afterwards  added  the  office  ofJJ!^ 
(32  Hen.  8,0. 46).  The  Court  wm»w!^ 
by  12  Car.  2,  c.  24,  along  witii  the  m^- 
tenures. 

WABD8EIP.  In  the  tenure  of  If^^ 
knight  service,  if  tiie  heir  were  ^^S 
thelord  had  tiie  wardship  (t.«.,  ^fZi) 
of  tiie  body  and  of  tiie  lands  of  tbe  D^ 
unta  such  heir  attained  21  if  a  nff^  *^ 
16  if  a  female ;  and  such  wanislup/. 
without  account.  In  the  tenui«/»^'l^ 
by   socage,  the  lord   (or   goBidm) 
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strictly  liable  to  aooount,  as  all  gaaidianB 
now  are. 

^00  titles  Guabduhb;  Intants,  Jubu- 

I>IOnON  OVBB. 

'WAJELEKOTSEXMXBTB  OOVTSAOTS:  See 
titles  Lien  ;  Stoppagb  Df  tbanbitu. 

WABBHOUBIKO  STfllTXK.  This  sys- 
tem, called  also  the  Bonded  Warehouse,  or 
Bonding,  System,  is  that  by  which  goods 
imported  are  allowed  to  be  deposit^  in 
public  warehouses  at  a  reasonable  rent 
without  pajrment  of  the  duties  on  importa- 
tion if  they  are  re-exported ;  or  if  they  are 
afterwards  withdrawn  for  home  consump- 
tion, without  payment  of  such  duties  until* 
they  are  so  withdrawn. 

8ee  titles  Customs  ;  Exoisk. 

:  See  titles  Fbaud,  Statute  of  ; 


Sale. 

wAsnre,  ex  pabts,  cabb  or.  This 

is  a  celebrated  case  reported  in  19  Yes.  345, 

and  which  decided  that  bills  (or  other 

securities)  held  by  a  banker  against  his 

acceptances  are  ayailable  to  the  holders  of 

the  acceptances  to  have  them  applied  in 

discbarge  of  the  acceptances,  not  indeed 

directly,  but  through  the  equity  of  the 

accepting  banker ;  and  the  principle  of  the 

case  is  applicable  only  when  there  is  a 

right  of  double  proof,  t'.e.,  against  both 

drawer  and  acceptor,  both  of  whom  are 

bankrapt,  the  effect  of  the  application  of 

the  principle  being  to  adjust  tne  equities 

as  oetween  the  two  bankrupt  estates  {Ex 

parU  Smart,  L.  R.  8  Ch.  App.  220;  Vaughan 

T.  HaUiday,  L.  B.  9  Oh.  App.  561).    This 

appropriation  of  securities  is  a  species  df 

appropriation  of  payments,  made  by  the 

Law,  according   to  the   equities   of  the 

parties  {Shepherd  ▼.  Hiamson,  L.  R.  5  H.  L. 

116). 

See  titles   Appbopbiation   of   Fat- 
MEMTs;  Appbopbiation  of  Secubi- 

TIES. 

WABBAHT.  A  precept  under  hand 
and  seal  to  an  officer  to  take  up  an  offender, 
to  be  de^t  with  according  to  due  course  of 
law.  It  issues  only  upon  a  sworn  informa- 
tion. If  the  magistrate  issuing  it  has 
authority,  it  is  a  protection  to  all  persons 
acting  under  it ;  but  not  If  upon  the  face 
of  it,  it  is  shewn  to  be  without  authority. 
See  titles  Abbest  ;  Constable  ;  Pouos. 

WABBAHT  or  ATTOBKBT :  See  ti^le 
Attobmet,  Wabbant  of. 

WABBABT,    DOCK:    See   title    I>00K- 
Wabbants. 

WABBABTIA    OHABTJI,   WBIT   OF. 

A  writ  which  lay  for  a  man  who  was  en- 
feoffed of  lands  with  warranty,  ,and  who 


WABBAHTIA  OSABTJB,  WBIT  OV— 
eonMmisd. 

being  afterwards  sued  or  impleaded  in 
assize  or  other  actions  in  which  he  could 
not  Youoh  to  warranty,  was  permitted  by 
means  of  this  writ  to  compel  the  feoffor,  or 
his  heirs,  to  warrant  the  umd  to  him ;  and 
if  that  writ  were  obtained  by  the  feofibe 
pending  the  first  writ  against  him,  then  in 
case  the  land  were  recovered  from  him,  he 
should  recover  as  much  lands  in  value 
agamst  the  warrantor  (F.  N.  B.  1S4 :  Les 
Termes  ds  2a  I«y,  872, 588).  The  writ  was 
abolished  by  3  &  4  Will.  4,  a  27,  s.  36 ; 
and  at  the  present  the  remedy  would  be 
on  the  covenant  for  title. 

WABBABTT.  This  word  applies  both 
to  reel  and  to  personal  property. 

L  As  applied  to  real  property — ^it  is  a 
covenant,  t.«.,  a  promise  oy  deed,  by  the 
grantor  for  himself  and  his  heirs  to  war- 
rant, t.e.,  secure,  the  grantee  and  bis  heirs 
in  the  thing  granted  against  all  the  world. 
The  benefit  of  such  a  warranty  appeared 
when  it  was  attempted  to  evict  Uie  grantee 
of  the  lands,  who  thereupon  either  vouched 
his  warrantor,  or  obtained  judgment  in  a 
writ  of  t0amin<ta  tiuiiim  against  him  to 
defend  his  title,  or  else  to  recompense  him 
with  other  lands  of  equal  value. 

Warranty  was  either  implied  or  express. 
By  the  old  law,  every  feudal  grant,  by  the 
word  **  dedi"  involved  or  implied  a  war- 
ranty :  but  in  other  modes  of  grant  of  a 
more  recent  origin,  an  express  dause  of 
warranty  was  required. 

A  warranty  bound  not  only  the  wairantor 
himself  but  also  his  heirs,  and  it  made  no 
difference  whether  the  warranty  was  Uneal 
or  eoUaieraly  that  is  to  say,  whether  the 
heirs  had  or  not  derived,  or  might  or  not 
by  possibility  have  derived,  title  from  or 
through  the  warrantor.  But  the  heir  in 
either  case  was  in  theory  bound  only  if  he 
had  received  other  sufficient  lands  or  assets 
by  descent  from  the  warrantor,  although 
both  in  lineal  and  in  collateral  warranty 
he  was  in  effect  bound,  whether  he  bad  re- 
ceived such  lands  or  not,  inasmuch  as  the 
assets  he  should  have  recovered  upon  up- 
setting the  warranty  of  his  ancestor  were 
regarded  as  assets  by  descent  from  his  an- 
cestor, and  as  such  would  be  liable  to  make 
good  his  warranty.  This  was  an  evident 
abuse  of  a  proper  principle ;  and  the  abuse 
was  corrected, — as  to  the  warranties  of 
tenants  by  the  curtesy,  by  the  stat.  6 
Edw.  1,  c.  3 ;  and  as  to  the  warranties  of 
tenants  in  dower,  by  the  stat.  11  Hen.  7, 
s.  20 ;  and  as  to  the  warranties  of  tenants 
for  life  generally,  by  the  stat.  4  &  5  Anne, 
c.  16 ;  and  last  of  all,  as  to  the  warranties 
of  tenants  in  tail,  by  the  stat.  3  A  4  Will.  4, 
c.  74,  s.  14. 
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WAlUtAHTT — eontinued. 

II.  A3  applied  to  personal  property — a 
warranty  may  also  be  either  express  or  im- 
plied. Tiic  better  opinion  is,  tnat  there  is 
an  implied  warranty  of  title  upon  the  sale 
of  personal  chattels,  unless  the  oircum- 
stanct^  are  such  as  evidently  exclude  the 
implication ;  and  there  may,  of  course,  be 
an  express  warranty  of  title.  But  there  is 
no  implied  warranty  of  the  goodness  or 
soundness  of  the  articles  sold,  although 
there  may  of  course  be  an  express  war- 
ranty to  that  etlect;  yet  there  is  an  im- 
plie<l  warranty  that  the  goods  sold  ore 
fairly  merchantable,  or  will  fairly  answer 
the  purpose  for  which  they  are  known  to 
be  bought,  e.g.^  that  provisions  are  whole- 
some. The  custom  of  trade  may  also  give 
rise  to  an  implied  warranty  oi  goodness, 
e.g.,  where  goods  are  bought  and  sold  by 
sample  (2  Kast,  314).  A  general  warranty 
does  not  extend  to  obvious  defects,  e.g. ,  to 
the  want  of  the  tail  in  a  horse  that  is  war- 
ranted perfect  (Dig.  18,  1, 43,  s.  1 ;  1  Salk. 
211). 

A  warranty  differs  from  a  misrepresenta- 
tion in  that  a  warranty  must  always  be 
given  contemporaneously  with  and  as  part 
of  the  contract,  whereas  a  misrepresentation 
precedes  and  induces  to  the  contract.  And 
while  that  is  theif  difference  in  nature, 
their  difference  in  consequence  or  effect  is 
this :  that  upon  breach  of  warranty  (or 
false  warranty),  the  contract  remains  bind- 
ing and  damages  only  are  recoverable  for 
the  breach;  whereas  upon  a  false  repre- 
sentation the  defrauded  party  may  elect  to 
avoid  the  contract,  and  rtcover  the  entire 
price  paid. 

See  titles  Fraud  ;  Vendors  and  Pur- 
CHABERS ;  Warranty,  Breach  of. 

WABEAHTT,  BBEACE  OF.  This  must 
be  distinguished  from  misrepresentation. 
For  the  warrantor  is  liable  for  damages  for 
breach  of  warranty  whether  he  knew  or  did 
not  know  that  the  thing  sold  was  imper- 
fect, whereas  for  a  misrepresentation  he 
would  only  be  liable  if  he  knew  it  was  false 
when  he  made  it,  or  made  it  with  culpable 
recklessness. 

The  remedy  for  a  breach  of  warranty 
differs  also  from  the  remedy  for  a  misrepre- 
sentation. Thus,  on  breach  of  warranty 
the  purchaser  is  not  entitled  to  return  the 
article  and  get  back  his  money;  at  the 
most  he  can  only  obtain  damages  which 
will  go  in  part  reduction  of  the  price.  On 
the  other  hand,  in  case  of  a  miitrepresenta- 
tion  the  purchaser  is  entitled  to  send  back 
the  article  and  have  his  money  returned  to 
him. 

See  titles  Fraud;    Description  not 
answered. 

WABBEN.  A  free  warreu  is  a  franchise 


WAXBXB—eantinned, 
to  have  and  keep  certain  wild  beaals  asd 
fowls  called  game  within  the  precincts  of* 
manor,  or  other  known  place.  This  han- 
chise,  like  that  of  <^aae,  or  park,  mnst  }k 
derived  from  a  royal  g^rant,  or  from  pre- 
scription, which  Bnppoeca  snc^  a  grant  it 
being  laid  dovm  in  the  case  of  mcHiopolie^ 
(11  Rep.  87  b.,  44  £liz.) :  ''  That  none  cas 
make  a  park,  or  chase,  or  warren,  withoir. 
the  king^s  licence."  Beasts  of  warren  &re 
hares  and  rabbits;  fowls  of  wanoi  ar^ 
pheasants  and  iMurtridges.  And  the  ^«i 
of  a  grant  of  free  warren  is,  to  vest  in  the 
grantee  a  qualified  property  in  those  beasts 
and  fowls  as  lon^  as  they  remain  on  the 
lands  comprised  m  the  grant,  and  evea 
after  they  are  hunted  ont  of  the  warren. 
And  although  a  person  may  faaTe  a  pro- 
perty in  some  wHd  animals,  nam^y,  rab- 
bits, ratione  soli,  yet  this  property  u  snb- 
servient  to  that  of  the  person  having  the 
franchise  of  free  warren,  which  is  ratitme 
privHegiiy  and  suspends  it ;  for  in  th&t  ea^ 
the  property  of  the  wild  aninuUs  is  in  the 
person  having  the  warren,  not  in  the  pro- 
prietor of  the  soil. 

WA80K  ▼.  WALTEB.  A  case  in  I^' 
which  decided  that  it  was  no  libel  for  a 
newspaper  to  publish  a  faithful  zeport  <^ 
debates  in  Parliament. 

See  titles  Press,  Libebtt  op  ;  Srocs- 
DALE  V.  Hansard. 

WASTE.  This  word,  which  is  derived 
from  vatlunit  denotes  that  havoc  or  devasta- 
tion which  arises  from  exceeding  the  rv?ht 
of  user.  The  word  is,  therefore,  applicable 
only  to  persons  having  limited  inteiests  ix 
estates  in  lands,  0.9.,  tenant  for  life,  or  pvr 
autre  tie,  tenant  in  dower,  and  tenant  bj 
the  curtesy ;  and  it  is  inapplicable^  aa  a 
general  rule,  to  tenants  in  fee  tail  or  in  fee 
simple. 

By  the  Common  Law,  waste  was  panish> 
able  in  the  oases  only  of  tenants  for  U& 
who  were  such  by  operation  of  law,  namely, 
tenants  in  dower  and  tenants  by  the  cnrtesv ; 
but  by  the  Statnteof  Marlbridge  (52  Hen.  3), 
c.  23,  it  was  made  punishable  in  the  c«$e« 
also  of  tenants  for  life,  or  pur  auire  rie,  <f 
for  years,  who  were  such  tenants  by  the 
creation  of  the  parties  or  of  the  settlor. 
Furthermore,  the  Courts  of  Equity  k>of 
interfered  to  remedy  waste  in  cases  in 
which  the  Courts  of  Law  were  powwle^i 
to  interfere ;  and  there  grew  np  accordingly 
a  distinction  of  waste  into  hffol  on  the  one 
hand,  being  such  as  Law  could  restrain  : 
and  equUMe  on  the  other  hand,  being  such 
as  Equity  alone  could  restrain.  However, 
by  the  Judicature  Act,  1873,  this  distinc- 
tion u  abolished  (36  &  87  Vict.  c.  66,  s.  25. 
Bub-s.  3),  as  from  the  2nd  of  November, 
1875,  and  Law  and  Equity  are  now  equallv 
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WASTE — ooniintted. 

«x>mpeteiit  and  oompellable  to  restrain 
^vaste,  whether  it  be  of  the  kind  formerly 
oalled  legal  or  of  the  kind  formerly  called 
equitable. 

While  the  distinction  before  mentioned 
subsisted,  the  divisions  and  sub-divisions 
of  waste  were  the  following : — 
(1.)  Legal  waste,  being  either 
(a.)  Yolnntary  waste ;  or 
(&.)  Permissive  waste ;  and 
(2.)  Equitable  waste,  which  was  in  all 
cckses  voluntary,  and  so  is  described  as 
equitable  waste  onlv. 

(1  a.)  Voluntary  legal  waste  consisted  in 

the  following  particulars :  pulling  down 

liouses,    pulling   down    wainscots,    doors, 

iv^indows,  furnaces,  and  other  such  fixtures, 

causing  timber  trees  to  decay,  stubbing  up 

underwood,  cutting  down  fruit-trees  in  an 

orchard,  cutting  down  trees  which  shelter 

the  mansion ;  cOso  opening  new  gravel  pits, 

lime  pits,  clay  pits,  &c.,  or  new  mines  of 

metal,  coal,  and  the  like ;  also  the  oonver- 

Bion  of  old  meadow  land  into  arable,  or  of 

arable  into  plantation,  or  the  like;  and 

even  ploughing  up  a  rabbit  warren  (^Anger' 

stein  V.  Hunt^  6  Yes.  488),  or  reclaiming 

deer  in  a  park  (Jbrd  v.  Tynte^  2  J.  &  H. 

153),  or  altering  the  character  of  a  building. 

(15.)  Permissive  legal  waste  consist^ 

in  suffering  houses  to  get  into  decay ;  but 

the  Courts  have  ceased  to  give  any  remedy 

or  assistance  in  such  cases  (Warren  v. 

JBudaZI,  1  J.  &  H.  1,  13),  Qotwithstanding 

the  same  are  generally  considered  to  have 

been  comprised  in  the  Statute  of  Gloucester, 

6  Edw.  1,  c.  5. 

(2.)  Equitable  waste  consisted  in  **  mali- 
cious, ex^vagant,  or  humorsome  "  acts  of 
destruction  on  the  part  of  a  tenant  who  was 
not  impeachable  for  waste  at  law,  e.o., 
where  a  tenant  for  life  without  impeach- 
ment of  waste,  pulls  down  or  dismantles, 
without  any  proper  purpose,  the  mansion- 
house  (  VaneY,  lA>rd  Barnard,  2  Vern.  738), 
or  pulls  down  fiarm-houses  (Aston  v.  Aston^ 
1  Yes.  265),  or  totally  destroys  a  planta- 
tion (icZ.),  or  fells  ornamental  timber  (JUM 
V.  Lord  Somertnlle,  2  Eq.  Ca.  Abr.  759)  ; 
or,  again,  where  a  tenant  in  tail  after  pos- 
sibility of  \fisu.e  extinct  commits  the  like 
acts  of  waste  (Ait.-Cten.  v.  Dvke  of  Marl- 
boroughj  3  Madd.  538) ;  or,  again,  where  a 
devisee  in  fee  simple  with  an  executory 
devise  over  on  his  death  without  leaving 
issue,  or  on  any  other  event,  does  the  like 
acts  of  waste  (I'wmer  v.  Wright,  1  Johns. 
740) ;  or,  again,  where  a  tenant  in  posses- 
sion under  a  disputed  title  does  tne  like 
acts  of  waste  (Earl  Talbot  v.  Hope  Scott, 
4  K.  &  J.  96). 

Procedure  in  cases  of  waste  :  The  legal 
remedy  for  waste  used  to  be  either  a  writ 
of  waste  (which,  however,  was  abolished 


WASTE — eoiUinued. 
by  3  &  4  Will.  4,  c.  27,  s.  36),  or  an  action 
on  the  case;  and  at  the  present  day  the 
legal  remedy  is  an  action  on  the  case,  in 
which  action  an  injunction  may  also  be  ob- 
tained. But  the  equitable  remedy,  which 
was  by  bill,  was  more  generally  resorted 
to;  and  Equity,  which,  until  1854,  had 
exclusive  jurisdiction  by  injunction  used  to 
interfere,  and  also  still  interferes,  although 
now  Law  may  also  interfere,  in  the  three 
following  groups  of  cases  in  particular, 
that  is  to  say, — 

(1.)  Where  a  remainderman  for  life  in- 
tervenes in  the  order  of  the  limitations  be- 
tween the  tenant  who  commits  the  waste 
and  the  owner  of  the  inheritance  in  re- 
mainder or  reversion  (Tracy  v.  Tracy,  1 
Yern.  28) ; 

(2.)  Where  the  tenant  for  life  who  com- 
mits the  waste  is  in  collusion  with  the 
remainderman  in  fee  to  the  prejudice  of 
an  intervening  contingent  remainderman 
(Ghirth  V.  Cotton,  1  Yes.  546) ;  and 

(3.)  Where  the  waste  is  equitable  as  op- 
posed to  legaL 

See     titles    Ameliobattvb    Waste. 
Equitable  Waste  ;  Legal  Waste.* 

WASTE  -  LAHDS.  Otherwise  caUed 
commons,  belong  to  the  lord  of  the  manor 
in  which  they  Ue,  as  part  of  his  freehold 
estate  in  the  entire  manor.  The  lord  is 
therefore  entitled  to  all  the  mines  and 
minerals  thereunder.  His  ownership  is, 
however,  subject  to  the  general  customs 
(and,  if  any,  the  special  customs)  of  the 
manor,  whereby  the  copyholders  enjoy 
certain  limited  rights  incidental  more  or 
less  to  their  copyhold  or  freehold  tene- 
ments held  of  the  manor;  but  subject  to 
such  customs  (general  and  special),  the 
lord's  right  to  the  waste  is  unlimited 
(Curtis  V.  Daniel,  10  East,  273 ;  Duke  of 
ParUand  v.  Sill,  L.  R.  2  Eq.  766).  The 
lord  may  approve  (t.e.,  inclose)  portions 
of  the  waste  land  imder  the  Statute  of 
Merton;  but  waste-lands  are  usually  in- 
closed under  and  subject  to  the  provisions 
of  General  and  Special  Inclosure  Acts. 
See  titles  Approvement  ;  Inoloscse. 

WASTE  OF  MANOB :  See  titles  Manob  ; 
Waste-Lakob. 

WATCH  AHD  WABD.  Watching  is 
properly  for  the  apprehending  of  rogues  in 
the  night,  as  warding  is  for  the  day ;  for 
default  of  watch  or  ward,  the  township  may 
be  punished.  In  1233,  watch  and  ward 
was  established  in  every  township  through- 
out the  country  to  supplement  the  then 
inadequate  police  organization.  The  system 
was  improved  by  being  brought  into  com- 
bination (but  for  the  preservation  only  of 
internal  peace)  with  the  militia  as  regu- 
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lated  by  the  Amite  of  Anna,  and  in  effect 
every  man,  whether  free  or  villein,  was 
required  to  provide  himself  with  anna 
suitable  to  his  condition  for  the  purpose  of 
keeping  watch  and  ward  (1252-53).  And 
by  the  Statute  of  Winchebter  (13  Edw.  1), 
the  whole  hundred  in  which  any  robbery 
had  been  committed  was  made  answerable 
for  the  damage,  unless  the  felon  was 
brought  to  justice. 
See  title  PouOE. 

WATXB-BAIim.  An  officer  in  port 
towns  for  the  searching  of  ships.  In  the 
City  of  London  he  has  the  supervising  of 
fish  brought  thither,  the  gathering  of  the 
toll  arising  from  the  Thames,  and  the  anrest 
of  men  for  debt,  or  other  personal  or  criminal 
matters,  on  that  river. 

WATKRXEir.  There  are  eight  over- 
seers elected  annually  by  the  Lord  Mayor 
and  Court  of  Aldermen  of  the  City  of  Lon- 
don to  exercise  supervision  overall  wherry- 
men,  watermen,  and  lightermen  upon  the 
Biver  Thames  between  Gravesend  and 
Windsor.  Their  duties  were  bitterly  regu- 
lated by  the  Consolidation  Act,  7  &  8  Geo.  i, 
o  75 ;  but  the  matter  is  now  to  some  extent 
regulated  by  the  recent  stat.  27  &  28  Vict 
c.  113. 

WATXBWOBXB.  The  Waterworks 
Clauses  Act,  1847  (10  Vict  c.  17)  is  the 
general  Act  regulating  the  oonstmotion 
of  waterworks ;  and  in  general  (and,  tembie^ 
in  all  cases)  a  special  Act  is  required  for 
their  construction,  just  as  in  the  case  of 
railway  companies,  all  waterworloi  com- 
panies being  more  or  less  companies  of  a 
public  character,  and  not  merely  private 
adventures.  They  are  within  the  provi- 
sions generally  of  the  Public  Health  Acts. 
&e  titles  Gaswobkb  ;  PuBUO  Hbalth  ; 
Banitabt  Laws. 

WATXB   AHD   WATEBOOmUIS :    8ee 

title  Eabbmkkts,  sub-title  Watbb. 

WATB.    Ways  are   of  four   principal 
varieties,  namely — 
(1.)  Iter,  i.e.,  a  footway ; 
(2.)  Actu8,  t.a.,  a  horse  and  footway, 

called  also  a  packway ; 
(3.)  Via,  i.e.,  a  cartway  (including  foot 

and  horseway) ;  and 
(4.)  A  driftway  (probably  included  in 
Boman  Law  under  the  term  adu» 
but  being  excluded  therefrom  in 
English    Law),  i.e.,  a   way   for 
driving  cattle. 
Ways  are  either  puUie  or  private,  the 
former  being  open  to  all  the  king's  subjects, 
the  latter  being  open  to  the  inhabitants  of 
a  particular  parish,  village,  or  house  only ; 
a  public  way  is  also  commonly  called  a 
highway. 


WATB—MmUmMl. 

It  is  commonly  said  tluit  erery  bigbwsy 

is  the  king^*e;  but  this  means  that  tlif 
king  and  his  subjects  have  at  all  limes  tbe 
right  to  pass  and  repaaa  only  at  their  pka- 
sure ;  for  the  freehold  and  all  the  jirr^ 
thereof  beloof^  to  the  lord  of  the  soil  (i 
Inst.  705),  bemg  in  general  the  adjosciiur 
owner,  who  thmfore  may  brin^  treepss 
for  digging  in  the  highway  (I  Burr.  H2l 

A  public  way  need  not  be  a  thosoeg^ 
hie ;  nor  is  a  thoioogh&re  of  noocasity  i 
pnblio  way. 

.  The  dedication  of  a  public  way  is  readHv 
presumed  from  user  as  soch,  e.g.,  from  ei|rbi 
or  six  years'  user.  Bat  a  highway  msf 
also  exist  by  virtue  of  an  expreas  grasL 
It  most  commonly  exists  in  virtue  of  msx 
Aet  of  Parliament 

With  reference  to  the  repair  of  high  ways, 
the  whole  parish  is  of  common  right  booiK) 
to  repeir  all  the  roads  of  the  parish,  a^ 
the  whole  county  aU  the  roads  of  tbe 
county.  And  &is  liability  oontmiKS, 
edthough  some  particular  person  or  posme 
may  be  liable  in  the  first  instenoe  to  make 
the  repairs.  Such  particular  person  or  per- 
sons may  be  bound  to  repair  a  highvay 
either  by  reason  of  pre^eripHcm  or  by  rea- 
son of  indomtre.  The  prescriptive  doty  te 
repdr  is  often  called  the  liability  to  repair 
raiione  tenurm.  The  liability  by  leaaoQ  cf 
incloeure  arises  when  the  owner  of  una- 
dosed  Ifl^ds  adjoiuing  the  highwav  encLses 
them,  and  thereby  prevents  the  public  goi^ 
on  the  lands  enclosed  when  the  rosd  u 
bad. 

Anything  whereby  the  public  are  inooiD- 
moded  in  their  use  of  the  highway  is  s 
nuisance  to  it,  e.g.,  the  foulness  of  the  aii- 
joining  ditches,  the  overhanging  of  boqglu, 
&o.,  whence  the  adjoining  owner  is  bound  to 
scour  his  ditches,  and  uso  to  lop  his  trea 
adjoining  the  highwaj^.  Every  unsntho- 
rixed  obstruction  of  a  highway  u  an  indiet- 
able  offence. 

Any  one  may  justify  in  pulling  down  or 
abating  a  common  nuisance,  e.g.,  in  de- 
molishing a  gate  erected  in  a  ftmn™«^ 
highway. 

The  whole  law  of  highways  is  now  priit- 
dpally  regulated  by  statute ;  see  5  &  6 
Will.  4,  c  50 :  25  &  26  Yict.  o.  61,  and  27 
ft  28  Vict  o.  101. 

See  titles  Eabemxnts,  sob-title  Way: 
Easements,     Quasi  ;     Highwit  ; 

TtTBNPISS  BOADS. 

WEAR.  A  great  dam  made  aeross  a 
liver,  accommodated  for  the  talcing  of  &k 
or  to  convey  a  stresm  to  a  miU. 

WSI0HT8  Am)  MSABITBSS.  There 
are  two  sorts  of  weight  in  use,  viz.,  troy 
weight  and  avoirdupois,  the  fonner  o(»t> 
taining  12  os.  and  tne  latter  16  os,  to  thf 
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WgQHTB  AHD  lOAfUBIM  rmtd, 
pound.  The  Btatates  prinoipally  regu- 
lating weights  and  measnree  are  5  &  6 
Wni.  4,  c.  63,  and  41  k  42  Vict  c.  49. 
The  3rd  section  of  the  former  Act  pro- 
hibits the  use  of  weights  and  measures 
different  from  the  imperial  standard ;  and 
all  sales  by  any  standard  other  than  the 
unperial  one  are  void  {RotmUry,  CSoAJman, 
8  Kxoh.  861).  The  Act  of  1878  re-enacts 
like  provisions. 

WBIB:  See  title  Wxab. 

WBL8K  XOBIGAGX.  A  Welsh  mort- 
gage is  a  mort^;age  in  which  the  rents  and 
profits  are  reoeiTed  by  the  mortgagee  as  an 
equivalent  for  the  interest,  and  the  princi- 
pal remains  undiminished.  In  such  a 
mortgage  there  is  no  contract,  express  or 
implied,  between  the  parties  for  the  repay- 
ment of  the  debt  at  a  given  time ;  and 
while  the  mortgagee  cannot  foreclose  the 
estate  or  sue  for  his  money,  the  mortgagor 
or  his  heirs  may  redeem  the  estate  at  any 
time  {Howea  v.  PrtVw,  Preo.  Oh.  423,  477). 

WXBOILD.  This  was  the  price  of 
homicide,  or  other  atrocious  personal  of- 
fence, naid  partly  to  the  king  for  the  loss 
of  a  subject,  parUy  to  the  lord  for  the  loss 
of  a  vassal,  and  partly  to  the  next  of  kin  of 
the  injured  person.  In  the  Anglo-Saxon 
laws  the  amount  of  compensation  varied 
with  the  degree  or  rank  of  the  party  slain. 
Bee  title  Dbath,  Daxaoks  vob. 

WHIPPUrG.  This  is  a  punishment 
which  may  or  not  accompany  sentences  of 
imprisonment  in  most  cases ;  as  to  females, 
it  was  abolished  by  1  G^ea  4,  c.  51. 

See  title  Abht  Disoiplinb  Aor,  1879. 

WIDOW:  See  titles  Dowkb;  Fbib- 
BENOH ;  Next  of  Kin. 

WIDOW  07  XIHG.  The  king's  widow 
wss  she  who,  after  her  husband's  death 
being  the  king^s  tenant  in  eapUe,  could  not 
marry  again  vrithout  the  king's  consent. 

WIFE:  See  titles  Husband  and  Witb: 
Masbxbd  Woman. 

WILD'B  CABS,  BULS  nr.  That  rule  is 
commonly expresiBed  as  follows: — A  devise 
to  X.  and  his  children  (or  issue),  X.  having 
no  children  (or  ieeue)  at  tlie  time  of  the 
devue^  gives  him  an  estate  tail ;  hut  if  X, 
ha$  issue  at  the  time  of  the  devise,  then  he 
and  his  children  take  as  co-tenants.  But  the 
rtle  must  be  taken  to  be  subject  to  many 
important  exceptions,  the  construction  of 
wills  being  pre-eminently  one  in  which  the 
intention  of  the  testator  is  to  be  gathered 
from  the  will,  with  as  little  restraint  from 
technical  rules  as  possible,  unless  when 
these  latter  rules  are  of  clear  application 
(WM  V.  Byng,  2  K.  &  J.  669). 


WILTUZi  DSTAULT.  When  a  mortga- 
gee is  in  .possession,  he  is  considered  in 
Equity,  in  some  measure,  in  the  light  of  a 
trustee,  or  bailiff,  for  the  mortgagor,  and  is 
accountable  for  the  rents  and  profits  of  the 
land;  but  he  is  not  obliged  to  account 
according  to  the  actual  value  of  the  land, 
nor  is  he  bound  by  any  proof  that  the  land 
is  worth  so  much,  unless  it  can  be  proved 
that  he  made  so  much  out  of  it,  or  might 
have  done  so  but  for  his  own  "wilful 
default,"  as  if  without  cause  he  turned  oat 
a  sufficient  tenant  who  held  it  at  so  much 
rent,  or  refused  to  accept  a  tenant  who 
would  have  given  so  much  for  it.  This 
question  of  the  mortgagee's  accountability 
commonly  arises  in  an  action  for  the  fore- 
closure or  redemption  of  the  estate;  but 
the  like  accountability  extending  also  to 
*'  wilful  default "  arises  upon  the  mort- 
gagee's exercise  of  the  power  of  sale  inci- 
dent to  his  mortgage  (Mayor  v.  Murray, 
8  Oh.  Div.  424).    ^    ^      *  ^' 

See  title  Mobtoagn. 

WmrUL  or  HEGUOXHT:  See  title 
Tbespass  OB  Gasb,  which  ? 

WILKB8'  0A8E.  This  case,  and  the 
proceedings  in  Parliament  incident  to  it 
(1766-1774),  determined  as  a  matter  of 
Parliamentary  Law  that  when  a  member  is 
expelled  from  the  House  and  even  declared 
incanableof  re-election,  he  still  remains  re- 
eligiole ;  but,  senMe,  his  re-election  may 
again  be  annulled  by  a  re-expulsion. 
See  title  Pbivilbqe  of  Pabuaubnt. 

WILL,  S8TATE  AT:  See  title  Tbnant 
AT  Will. 

WILLI.  The  whole  law  of  wills  has  been 
digested  in  a  single  Act,  viz.,  the  New 
Wills  Act  (7  Will.  4  &  1  Vict  c.  26),  the 
short  contents  of  which  Act  are  as  follows : — 

I.  As  to  the  property  devisable  or  be- 

queathiable : 

All  real  estates  (whether  legal  or 
equitable)  that  are  descend- 
ible generally,  whether  then 
already  possessed  or  afterwards 
acquired; 

All  customary  or  copyhold  estates 
(whether  legal  or  equitable) 
that  are  descendible  generally, 
whether  then  already  possessed 
or  afterwards  acquired ; 

All  estates  pur  autre  vie ; 

All  personal  estate ; 

All  contingent,  reversionary,  and 
future  interests  in  real  or  per- 
sonal estate,  whether  already 
created  or  not ; 

All  rights  of  entry. 

II.  As  to  the  capacity  of  testators : 

(1.)  Persons  under  twentv-one  years 
have  no  such  capacity,  even  for 
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WILLS — continued. 

the  purpose  of  exercising  a 
power  expressed  to  be  exerciae- 
able  during  minority,  and  the 
subsequent  attainment  of 
twenty-one  years  will  not  vali- 
date the  will  (Sugd.  B.  P.  Stat 
330): 

(2.)  Married  women  have  a  limited 
capacity,  that  is  to  say,  to  the 
extent  of  exercising  any  power 
over  real  or  personal  estate,  or 
to  the  extent  of  property  (real 
or  personal)  settled  to  their 
separate  use  {Thomaa  v.  Jonesy 
2  J.  &  H.  475). 
III.  As  to  tiie  formal  requisites  of  wills : 

(1.)  Writing;  whether  in  ink  or  in 
pencU  (Gregory  v.  Queen* $  Proe- 
tor,  4  No.  Ca.  623 ;  Batejnan 
y.  Pennington^  3  Moo.  P.  0. 
227);  and  whether  or  not  in 
testamentary  form  {Thomcroft 
V.  Latihman,  2  Sw.  &  Tr.  479) ; 
and  the  writing  of  the  will  may, 
by  reference,  incorporate  other 
then  existing  documents  {Allm 
V.  Maddoek,  1 1  Moo.  P.  0. 427) ; 
provided  the^  are  documents 
made  inunediately  before,  t.e., 
shortly  before,  the  date  of  the 
will  (HtW  V.  Barber,  W.  N. 
1879,  p.  141X  and  be  clearly 
'  identified  {Singleton  v.  Tomlin- 
Bon,  3  App.  Ga.  404). 

(2.)  Signature  oy  testator,  or  by  some 
other  person  by  his  direction 
and  in  his  presence,  at  the  foot 
of  the  will  (16  &  16  Vict  c.  24) ; 
the  testator's  mark  is  a  suffi- 
cient signature,  whether  he  can 
or  cannot  write,  even  though 
his  name  is  not  affixed  to  the 
mark  {Be  Bryce,2  Cur.  325); 
and  even  an  impressed  fac- 
simile is  sufficient  {Jenkins  t. 
Saisford,  3  Sw.  &  Tr.  93) ;  and 
signature  by  initials  is  good 
{Se  Wingrove,  15  Jur.  91);  a 
witness  may  sign  the  testator's 
name  for  him  {Be  Bailey^  1 
Cur.  914) : 

(3.)  Presence  of  two  witnesses  at  one 
and  same  time,  being  time  that 
testator  signs  personally  or  by 
proxy; 

(4.)  Attestation  of  witnesses  in  the 
presence  of  the  testator,  although 
not  necessarily  in  each  other's 
presence,  but  no  form  of  attes- 
tation is  required  {Bryan  v. 
White,  2  Bob.  315);  although 
the  full  attestation  clause  is 
useful,  obviating  the  necessity 
of  proof  of  the  formalities  of 
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execution  {Be  Diaper,  3  N.  B. 
215); 

(5.)  Subscription  of  witneflBea  in  the 
presence  of  the  testator,  al  though 
not  necessarily  in  each  other's 
presence ;  but  the  witness's 
mark  is  a  sufficient  subscription 
whether  he  can  or  cannot  write 
{Be  Amias,  2  Bob.  116)  ;  and  a 
subscription  by  initials  is  good 
{Be  Christian,  2  Bob.  110); 
since  the  20  &  21  Vict  c.  77, 
s.  38,  the  execution  of  the  will 
may  be  proved  by  one  only  of 
the  attesting  and  aabecribing 
witnesses  {Belbin  y.  Skeats,  I 
Sw.  &  Tr.  148) ; 

(6.)  In  the  special  caae  of  wills  exe- 
cuting powers,  if  the  power  is 
to  be  exercised  by  writing 
under  seal,  and  a  will  is  used 
for  the  purpose  of  executing  it, 
the  will  must  be  sealed  in  addi- 
tion to  the  obeervance  of  the 
formalities  before  mentioned 
{West  y.  Bay,  Kay,  385);  and 
generally  all  other  extra  for- 
malities required  by  the  donor 
of  the  power,  not  being  forma- 
lities of  execution  or  of  atte^ 
tation,  however  whimsical, 
must  be  complied  with,  not- 
withstanding 8.  10  of  the 
WUls  Act,  which  relates  only 
to  execution  and  attestation  ; 

(7.)  No  publication  of  a  will  is  neces- 
sary, other  than  auch  publics* 
tion  as  consists  in  the  observ- 
ance of  the  formalities  belcse 
mentioned,  s.  13. 
IV.  As  to  the  capacity  of  witoessea : 

(1.)  The  incompetency  of  an  attestiDg 
witness,  is  not  to  invalidate  the 
will,  whether  such  incompet^kcy 
existed  at  the  time  of  the  tes- 
tator's execution  of  the  will  or 
at  any  time  afterwards  (a.  14); 

(2.)  A  gift,  whether  by  deviae  or  be- 
quest, to  a  witness,  or  to  the 
then  existing  wife  or  hosbend 
of  a  witness,  is  not  to  affect  the 
competency  of  the  deviaee  <x 
legatee  as  a  witness  (a.  15) ;  but 
the  gift  is  to  be  void,  unless  in 
the  case  of  a  creditor  (sa.  15, 16\ 
any  charge  of  debts  or  diiecd^'S 
for  their  payment  xemaioiDg 
valid,  notwithstanding  that  the 
creditor  is  a  witneaa ; 

(3.)  An  executor  of  the  will  may  be  a 
witness  (s.  17). 
V.  As  to  revocation  of  will : 

(1.)  In  the  general  case,  and  also  in 
the  case  where  the  will  is  ia 
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WILLS— eofiisnued. 

exercise  of  a  power  of  appoint- 
ment oyer  property  whioh  would 
in  default  of  appointment  de- 
ToWe  npon  the  r^  or  personal 
zepresentatiTes  of  the  donee  of 
the  power,  the  marriage  of  the 
testator,  whether  male  or  female, 
revokes  the  will,  the  marriage 
being  a  legal  manriage  (Se 
Metie,  7  W.  B.  543)  ; 

(2.)  In  the  case  where  the  will  is  in 
exercise  of  a  power  of  appoint- 
ment over  property  which  would 
not  in  default  of  appointment 
devolye  upon  the  real  or  per- 
sonal representatiyes  of  the 
donee  of  the  power,  the  mar- 
riage of  the  testator,  wheUier 
male  or  female,  does  not  revoke 
the  will  (Hawkdey  v.  Barrmo, 
L.  R.  1  P.  &  M.  147) ; 

(3.)  Revocation  by  presumption  is 
abolished  (s.  19) ; 

(4.)  Revocation  may  also  be  by  sub- 
sequent will  or  codicil,  being 
well  executed,  and  the  testator 
acting  on  that  assumption  (fia 
B.  L,  20  L.  T.  26) ; 

(5.)  Revocation  may  also  be  by  the 
burning,  tetiring,  or  otherwise 
destroying  the  will,  with  the 
intention  of  thereby  revoking 
it  (Be  KmnetU  2  N.  R.  461); 
ana  such  bumiug,  tearing,  or 
other  destruction  may  be  either 
by  the  testator  personally,  or  by 
any  other  person  in  his  presence 
acting  by  his  direction;  such 
revocation  may  be  in  part  only 
{Christmas  v.  Whinyates,  11  W. 
R.  371) ;  but  if  the  part  cut 
out  or  destroyed  is  the  signature 
of  the  testator,  the  revocation 
is  of  the  whole  will  (WcUker  v. 
Amuirong,  4  W.  R.  770);  but 
the  mere  cancelling  of  the  sig- 
nature is  nothing  {StepheM  v. 
Taprdh  2  Cur.  458) ;  the  codi- 
cil shares  the  fate  of  the  will, 
in  the  absence  of  an  intention 
that  the  codicil  should  operate 
substantively  (Grimwood  y. 
CozcTU,  5  Jur.  (N.S.)  497); 
where  the  will  has  been  de- 
stroyed or  lost  sine  animo  revo- 
candi,  a  copy  of  it  will  be 
admitted  to  probate  (Broivn  v. 
Brown,  8  El.  &  Bl.  886 ;  8ug- 
den  v.  Lord  St.  Letmards,  1  P. 
Div.  154); 

(6.)  Revocation  may  bo  partially 
effected  by  means  of  interlinea- 
tions, or  by  means  of  oblitera- 
tions, or   by   means  of  oilier 


WILLS— oonttntied 

alterations  generally,  made  in 
the  will  after  execution,  pro- 
vided such  interlineations,  ob- 
literations, or  other  alterationB 
are  executed  as  a  will  (s.  21) ; 

(7.)  Revocation  by  alteration  of  estate 
is  aboliahed  (s.  23) : 

(8.)  A  revoked  will  may  be  revived  by 
the  re-execution  of  the  will,  or 
by  a  codicil  duly  execated  with 
the  intention  of  reviving  it 
(s.  22 ;  Marsh  v.  Marsh,  35  L.  T. 
523);  however,  a  will  revoked 
by  a  revoking  instrument  would 
not  be  revived  by  the  revocation 
of  the  latter  instrument  (Major 
v.  WiUiams,  3  Cur.  432;  Wood 
v.  Wood,  L.  R.  1  P.  &  M.  309.) 
YI.  As  to  operation  of  wiU  : 

(1.)  With  reference  to  the  real  and 
personal  estate  comprised  in  it, 
a  will  operates  from  the  deatii 
of  the  testator  (s.  24) ;  but  that 
only  in  the  absence  of  a  con- 
trary intent ; 

(2.)  With  reference  to  matters  other 
than  the  property  comprised  in 
it,  a  will  operates  from  the  date 
of  the  execution  (iJe  WoUaston,  9 
Jur.  (N.8.)  727;  BuOoch  y. 
Bennett,  7  Be  G.  M.  &  G.  283 ; 
TrimmeU  v.  Fell,  16  Beav.  539 ; 
OUfbins  y.  Eyden,  L.  R.  7  Eq. 
371 ;  NobU  y.  TFtZtocfc,  W.  N. 
1873,  p.  124;  21  W.R.  711); 

(3.)  With  reference  to  lapsed  and  void 
devises,  these  aro  included  in 
the  residuary  devise  (if  any) 
(s.  25)  (see  Lapsb)  ; 

(4.)  With  reference  to  the  distinctions 
of  property  in  land,  as  being 
ireehold,  leasehold,  copyhold, 
or  customaryhold,  a  devise  of 
lands  generally  is  to  include 
lands  of  all  those  four  qualities, 
whether  or  not  tiie  testetor  has 
also  freehold  lands ; 

(5.)  With  reference  to  the  distinction 
between  ownership  and  power 
of  appointment,  a  general  de- 
vise or  bequest  of  real  or  of  per- 
sonal estate  is  to  include  real 
or  personal  estate  over  which 
the  testator  has  a  general  power 
of  appointment ;  and  it  has 
been  decided  that  a  power  may 
be  exercised  subsequently  even 
to  the  date  of  the  execution  of 
the  will,  if  the  instrument  which 
creates  the  power  comes  into 
operation  in  the  testator's  life- 
time (Stillmann  v.  Weedon,  16 
Sim.  261),  but  not  when  it 
comes  into  operation  after  his 
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WTTiTJ    nmtinmed, 

death  CJonm  ▼.  BaMHtdU,  82 
Beay.  31): 
(6.)  In  the  absenoe  of  wotdi  of  limi- 
tation, or  of  other  words  indi- 
cat  ID  ^  a  oontiwy  iatratioii,  a 
beneficial  devise  is  to  pass  the 
fee  simple  or  other  the  whole 
estate  of  the  testator  (Sw  28); 
and  the  same  rale  is  extended  to 
the  case  of  devises  to  trustees 
(8.  30):  and  the  fee  simple  es- 
tates of  tmstees  are  not  to  be 
determinable  npon  thepniposes 
of  the  trusts  being  saUsfied  (•. 
31): 

(7.)  An  estate  tail  given  to  any  de- 
visee who  predeceases  the  tes- 
tator, but  leaves  inheritable 
issue  wbo  survive  the  testator, 
is  not  to  Ispae,  but  to  take  effect 
in  the  predeceasing  devisee 
(s.  32)  (tee  title  Lapse): 

(8.)  A  devise  or  bequest  to  any  child 
of  tlie  testator  is  to  take  effect 
in  such  child,  notwithstanding 
be  may  die  before  the  testator, 
provided  any  of  his  issue  sur- 
vive the  tesUtor  (s.  83)  (see  title 
Lapse); 

(9.)  The  phrase  ** dying  without  issue," 
and  like  phrases,  formerly  con- 
strued to  give  an  estate  tail  by 
implication,  are  deprived  of 
that  effect  (s.  29);  and 

(10.)  The  Act  is  to  extend  to  the  wills 
of  all  persons  executed  or  re- 

Sublished  on  or  after  the  1st  of 
anuary,  1838. 
The  Stat.  1  Vict.  c.  26,  does  not  extend 
to  aliens  (Sugd.  R.  P.  Btats.  331),  nor  to 
British  subjects  not  domiciled  in  England 
{Bremer  v.  Freeman,  10  Moo.  P.  C.  306) ; 
but  the  latter  restriction  has  been  partially 
removed  by  the  24  &  25  Vict  o.  114,  and 
the  former  rettriction  is  now  altogether 
removed  by  the  NatunJiiation  Act,  1870 
(33  A  34  Vict.  c.  14),  s.  2,  subject  to  the 
question  of  domicile. 

See  titles  Lboaoies:  WaLS  op  Peb- 
BONAL  Ectati;  Wills  of  Heal 
Estate. 

WILLB  07  PSBIOHAL  S8TATX.    All 

the  then  remaining  restraints  arising  from 
custom  upon  the  power  of  bequeathing 
one's  personal  estate  by  will  were  abolished 
bv  the  Stat.  1  Yiot.  o.  26,  the  great  majority 
of  such  restraints  having  long  previously 
been  either  abolished  by  statute  or  become 
obsolete  of  themselves.  The  Statute  of 
Frauds  Twith  a  limited  exception,  since 
abolishea,  as  regards  nuncupative  wills) 
squired  writing  to  the  validity  of  a  will  of 
Tsonal  estate,  but  did  not  require  any 


WnU  or  FKBMVAX 


to  the  oxeentioii  cf 
but  by  the  Act  1  Yici.  e.  S6w  two 


»ii  a  wi3. 


beeame  and  are  now  nenwimy.  An  Ensrliia 
subject  travelling  abitMd  may 
will  of  peraonal  estate,  either  (1.) 
ing  to  tne  law  of  his  domiefle  at  the  tiz^ 
of  making  the  will,  or  (2.)  meoottliDg  to  tk 
law  of  the  place  where  he  makes  it.  <t 
(3.)  according  to  the  law  of  the  plaee  of  i^ 
domicile  of  origin  (24  A  25  Viet.  e.  lUi 
See  titles  Pbobatb;  Fbotxro  a  Wiu  : 
Wills. 


wnu  or  BSAL 

anciently  impossible ;  bat  with  the  growtk 
of  the  power  to  alienate  laada  taier  rfr^ 
a  customary  will  came  into  existence,  b^i^e 
(in  eifeoi)  a  feoffinent   of  the  lan^   ^• 
the  uses  mecified  in  the  paper   writicz 
called  a  will.     By  the  Statute  of  Usea  (27 
Hen.  8,  o.  lOX  such  modes  of  malring  s 
will  of  real  estate  ceased  to  be  legal;  batbf 
the  Wills  Act  of  Hen.  YIIL  (32  Hen  ^, 
c  IX  ft  tenant  in  fee  simple  hotding  bj 
Knight^s  service  was  eoaUed  to  devise  two- 
thirds  of  his  real  estate;  and  if  he  held  by 
Socage  tenure,  he  was  enabled  bj  tiwfc 
statute  to  devise  the  entirety  of  his  hmda 
The  Statute  of  Frauds  (29  Oar.  2,  c.  3)  le- 
quired  for  the  validity  of  a  will  of  lands^ 
writing,  and  also  three  witnesses  to  the 
signature  of  the  testator ;  but  by  the  Nev 
Wills  Act  (1  Tioi  c.  26X  although  writii^ 
continues  to  be  necessary,  two  witnesses  td 
the  testator's  signature  are  now  suificieQt : 
and  since  the  12  CW.  2,  a  24.  aboliskd 
Knight  tenure  and  converted  same  into 
Socage  tenure,  there  has  ceased  to  be  so; 
restriction  upon  the  power  of  devise.    A 
will  of  real  estate  need  not  be  proved,  as  s 
will  of  personal  estate  must  be ;  nevrathe- 
less,  a  will  of  real  estate  is   in  general 
proved,  the  heir  being  oited,  and  thexebj 
all  question  of  its  validity  on  the  part  st 
least  of  the  heir  is  got  rid  of. 

See  titles  Auomatior;    PBomre  i 
Will;  Wills. 

WnrCHESTZB,  ffTATUTS  W:  Seetiik 
Watch  and  Wabd. 

WIHDnrO-TTP.  This  phrase  mesns 
simply  squaring  the  accounts  of  a  (partne^ 
ship  or)  company  with  a  view  to  the  diaBO- 
lution  of  the  same.  Usually  (partnenhipi 
and)  companies  are  wound  up  only  when 
they  are  in  insolvent  circumstances;  and  is 
the  case  of  companies,  such  winding-q) 
may  be  either  voluntary,  or  by  the  east- 
puLsory  order  of,  or  under  the  supervision 
of,  the  Court  of  Chancery,  which  Court 
acts  in  the  matter  of  the  vrinding-up  of 
companies  under  the  provisions  of  the  sta- 
tutes 25  ft  26  Vict.  c.  89  (the  C^mpsnieB 
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WIKDIirO-UF— <x>fif<iiii6d. 
u/^ot,  1862)  and  30  &  31  Yiot  o.  131  (the 
Oompanies  Act,  1867).     When  an  order 
liaa  been  made  for  the  oompnlsory  winding- 
xip  of  a  com^ny,  and  even  in  the  case  of  -a 
voluntary  winding-np,  the  Court  of  Chan- 
c^ery  will  stay  actions  by  creditors  against 
±\\e  company  {In  re  Keynsham  Company, 
33  BeaY.  123;  In  re  Life  Atsociatum  of 
^England,  34  L.  J.  (Ch.)  61).    A  winding- 
Tip  is  usually  carried  out  by  means  of  a 
liquidator,  who   (as    the  name    denotes) 
liquidates,  t.6.,  ascertains,  the  assets  and 
liabilities  of  the  company,  with  a  view  to 
the  discharge  of  the  latter  by  the  former, 
so  far  as  they  go  (BucUey  on  the  Gom- 
;  panics  Acta). 

See  titles  Oontbibutobiis  ;  Limitbd 
Liability. 

WUfBIKGKITP,   OOXXEirOElCBHT  07. 

'Where  the  winding-up  is  compulsory,  it  is 
I    deemed  to  commence  at  the  time  of  the 
presentation  of  the  petition  for  the  winding- 
up  (Companies  Act,  1862,  s.  84) ;  where 
I    the  winding-up  is  yolnntair,  it  is  deemed 
to  commence  at  the  time  of  the  passing  of 
the  resolution  to  wind  up  (Companies  Act, 
I     1862,  B.  130) ;  and  where  the  winding-up  is 
voluntary,  but  subject  to  supervision,  its 
date  of   commencement   as    a  voluntary 
-winding-up  appears  to  remain  unchanged 
(Companies  Act,  1862,  ss.  147-151).    Even 
unregistered  companies  may  be  wound  up, 
but  only  by  compulsory  order,  and  provided 
they  are  not  illegal,  as  e.g.f  violating  the 
Companies  Acts  in  their  very  constitution 
CRe  South  Wdlee  AUantie  Steanuhip  Com- 
pany, 2  Ch.  Div.  763). 

WIKDIHG-UP  OBDBB.  The  order  di- 
recting a  company  to  be  wound  up  is  so 
called. 

See  title  Wnn)iNO-up. 

WQfDnrO-UF  UBSEB  SUPEBVIfllOV: 

See  title  Supebvision,  Winding-up  undek. 

WIimUIG-17P,  VOLUirTABT :  See  titles 
Winding-up,  Comuenoshbnt  of;  Wind- 
ing-up. 

WINDOW :  See  title  Aooess  of  Light. 

WITCHOSAFT.  A  practice  for  which 
in  former  times  persons  might  have  been, 
and  often  were,  condemned  to  death,  even 
upon  their  own  confession  (Best  on  Eyi- 
dence,  Criminal  Con/eseionti).  The  rule  of 
the  Mosaic  Law  was, — ^^'Thou  shalt  not 
suffer  a  witoh  to  live :"  and  the  Civil  Law 
also  punished  with  death  sorcerers  and 
witches.  By  the  English  Law,  witohcraft 
was  at  one  time  (under  83  Hen.  8,  c.  8) 
a  felony  without  benefit  of  clergy — a 
severity  continued  in  the  Act  1  Jac.  1,  o. 
12;  but  at  the  present  day  under  the 
stats.  9  Qeo,  2,  c.  5,  and  56  Oeo.  3,  o. 
138,  no  proseoation  for  witohcraft  is  for  the 


WITGHGBAFT— oontMiiMd . 

ftiture  to  be  carried  on ;  but  the  PBvrBNOB 
of  witohcraft  is  made  a  misdemeanour 
punishable  with  a  yearns  imprisonment  and 
hard  labour. 

WITEKAOEXOTB.  An  assembly  of 
wise  men,  used  distinctively  to  denote  the 
Parliament  of  Anglo-Saxon  times.  It 
exercised  the  power  of  electing  to  the 
Crown,  and  could  also  depose  the  reigning 
sovereign.  Besides  its  executive  functions, 
it  possessed  also  large  judicial  and  also 
legislative  powers.  Upon  the  Conquest  it 
bMMame  the  Curia  Beau,  and  is  now  repre- 
sented by  the  High  Court  of  Parliament 
See  titles  Coubts  of  Justice  ;  Pabua- 

MENT. 

WITEDEAWAL07ACnOV.  An  action 
when  entered  for  trial  may  be  withdrawn 
by  the  consent  in  writing  of  all  parties 
(Order  xxiu.,  2a).  A  pkintiff  may  also 
withdraw  the  entire  action  or  any  part 
thereof,  sometimes  with  leave  and  upon 
terms  only,  sometimes  without  leave. 
See  title  Diboontinuangb  of  AcmoN. 


WITHSBFAX:    See   title    Capias   in 

WiTHEBNAH. 

WITHOUT  DAT :  See  title  Sine  die. 

WITEOirr  PBEJUDICS :  See  title  Eyi- 
DBNGE,  sub-title  Admissions, 

W1THE88E8.  These  are  a  means  or 
instrument  of  evidence,  and  are  persons 
who  inform  the  tribunals  regarding  matters 
of  fieust.  Generally,  all  persons  are  com* 
pellable  to  give  evidence  excepting  only  the 
sovereign;  but  witnesses  may  object  to 
answer  particular  questions,  lieing  chiefly 
questions  which  tend  to  crimini^  or  to 
expose  to  penalties  or  forfeitures,  bat  not 
(unless  where  the  judge  interposes)  ques- 
tions tending  to  bring  the  witness  into 
disgrace  or  ridicule,  or  to  render  him  liable 
to  merely  civil  proceedings. 

A  distinction  is  taken  between  the  com- 
petency and  the  credibility  of  witnesses, 
the  former  determining  absolutely  the  ad- 
mission or  rejection  of  their  evidence,  the 
latter  going  to  corroborate  or  to  impugn  ite 
truthfulness.  At  the  present  day,  all  ob- 
jections to  witnesses  (with  one  exception) 
go  to  the  credibility  of  their  testimony  and 
not  to  their  competency,  the  stete.  14  ft 
15  Vict.  c.  99.  and  32  &  33  Vict.  c.  68, 
having  rendered  even  the  parties  to  an 
action  of  whatever  sort  competent  and  also 
compelUible  to  give  their  testimony.  The 
one  exception  referred  to,  is  that  in  criminal 
proceedings  a  husband  is  not  compellable 
to  give  evidence  against  his  wife,  or  the 
wife  against  her  husband,  these  twain  being 
one  flesh. 

See  title  Covpbtenot  of  Witrebbes. 
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Howeyer,  for  Tarioiu  reMons  a  penon 
may  not  be  competent  to  take  an  oath,  and 
therefore  may  never  fiJl  nnder  the  category 
of  witness  at  all,  so  that  neither  the  qnes- 
tion  of  his  competency  nor  that  or  his 
credibility  may  come  into  question.  Thus, 
from  want  of  understanding,  whether  innate 
deficiency  (as  in  the  case  of  idiots)  or  ex- 
treme immaturity  (as  in  the  case  of  chil- 
dren of  Tory  tender  years),  or,  9emble^ 
atheism,  a  person  is  incompetent  to  take 
an  oath,  ana  is  therefore  excepted  from  the 
class  of  witness,  excepting  that  an  atheist 
may  now  make  a  solemn  affirmation,  and  a 
child  may  on  examination  on  the  voir  dire 
be  found  to  be  conscious  of  the  sanctity  of 
an  oath. 

The  principal  grounds  for  suspecting  the 
credibility  of  a  witness  (as  distinguished 
from  bin  competency)  are  pecuniary  in- 
terest, sexual  relationship,  social  connec- 
tions, self-regarding  sentiments,  and  the 
feeling  of  sympathy  with  others. 

Usually  the  method  of  dealing  with 
witnesses  is  for  the  party  on  whose  behalf 
they  arc  called  to  examine  them  in  chief, 
then  for  the  opposite  party  to  cross-examine 
them,  and  finally  for  the  chief  examiner  to 
re-examine  them.  The  object  of  the  exami- 
nation-in-chief  is  to  obtain  facts  in  support 
of  the  case  of  the  plaintiff;  the  object  of 
the  cross-examination  is  to  impugn  or 
throw  discredit  upon  that  first  examination ; 
an<l  the  object  of  the  re-examination  is  to 
undo  the  prejudice  which  may  so  have 
been  occasioned  by  the  cross-examination. 
See  titles  Etidbnge  ;  Onus  Pbobandi  ; 
Privilege  of  Witnesses  ;  &o. 

WOODS  AlTD  70BB8T8.  The  Commis- 
sioners of  Woods  and  Forests  have  been 
appointed  for  the  management  of  Grown 
lands  under  the  stat  10  Geo.  4,  c.  50,  and 
subject  always  to  the  control  of  the  Trea- 
sury. But  the  Board  of  Trade  have  re- 
ceived under  the  stai  29  &  SO  Vict.  c.  62, 
a  large  part  of  such  management. 
See  title  Cbown  Leases. 

WOBX  BOKB:  See  title  Wobk  asd 
Labour. 

WOBK  AVD  LABOVB.  A  contract  for 
work  and  labour  properly  so  called  is  not  a 
contract  for  goods  within  the  17th  section 
of  the  Statute  of  Frauds ;  but  it  is  so  when 
it  amounts  in  effect  to  a  sale  or  purchase  of 
goods,  e.g.,  a  contract  with  an  artist  or 
sculptor  for  a  work  of  art. 

W0BK8,  AOGOXHODATION :  See  titie 

AOCOMJIOOATION  WORKS. 

WOBXB   AND    BUILDIKOS.     By   the 

Works  and  Public  Buildings  Act.  1874  (37 
&  38  Vict.  c.  84),  the  various  commissions 
or  corporations  tlicretofore  existing  under 


WOBUABD 

Mrtioiilar  ■fcatntas  for 
Her  Uajes^s  pnblio 
are  (in  efibet) 
poimtion,  via.,  that 
A  15  Yiot.  c  42. 


m  one  co^^ 
bythe  sttLH 


WOBKHOiraBB :  8m  title  Rxn. 

W0BX8H0P8 :  See  title  Faoroaza. 

WOBDOOr.  Begazding:  the  wvgcs  < 
workmen,  $ee  titles  Tbucx  Act  and  Wa^; 
and  regarding  their  oantvactsi,  eee  ctk^ 
Master  akd  Skbyakt  and  Bjebticx,  Cks- 
TRACTS  OF ;  and  regarding  the  ]e<^*tT  i< 
their  combinations  to  r^^olate  labour,  ^^ 
title  Tradbs-Uniomb  ;  and  regarding  ilk  ^rJ 
acts  by  workmen  towarda  tfaelr  iellsn- 
workmen,  to  ooeroe  either  them  or  tbsi- 
masters,  eee  title  Molebtatioit. 

WBECS.    Such  goods  aa  after  a  Ajp- 
wreck  are  oast  up  by  the  sea  and  left  tb^ 
wi  thin  some  county.    By  the  Common  I-a» 
all  wrecks  belonged  to  Uie  Crown  :  but  it 
was  usual  to  seize  wrecks  to  ^e  king^s  ^ 
only  when  no  owner  could  be  fbmidL    Thr 
Common  Law  was  modified  hy  statute  t. 
the  reign  of  Henry  L,  who  granted  that  ii 
any  person  escaped  alive  out  of  the  ship  u 
should  be  no  wreck :  and  afterwards  by  M^ 
Statute  of  Westminster  the  First  (3  £dw.  1) 
c.  4,  if  a  man  or  a  dog   or  a  cat  escape 
alive  the  goods  shall  be  no  wreck,  but  the 
sheriff  shall  keep  the  same  (or,  if  perishabte. 
their  value)  for  a  year  and  a  day,  in  onlff 
to  restore  tliem  to  the  rightful  owner,  or  hs 
representatives  upon  establishing  their  dafm 
to  them.    And  by  the  statute  27  Edw.  S, 
c.  13,  if  a  ship  is  lost  on  the  shore  and  the 
goods  come  to  land,  they  are  to  be  at  csks 
returned  to  the  owners,  they  paying  % 
reasonable  reward  for  their  mlvoffe^    Bt 
the  stat  7  &  8  Geo.  4,  a  29,  plnnd^ioir 
any  vessel  in  distress  or  wrecked  is  madk^ 
felony  punishable  with  death.    K  for  ft 
year  and  a  day  no  one  claims  wreck,  it 
still  belongs  to  the  king  as  before. 

See  also  titles   Flotsam  ;    Jetsas; 
Salvage. 

WBIT8.  In  general,awrit  is  the  king's 
precept  in  writing  under  seal  iasning  (xt 
of  some  Court  and  commanding  somethinsr 
to  be  done  touching  a  suit  or  aotioD,  or 
giving  commission  to  have  it  done  (Jje» 
Termer  de  la  Ley). 

Writs  in  civil  actions  were  either  origiial 
or  judicial.  Original  toriU  issued  out  of 
the  Court  of  Chanceiy  for  summoning  a 
defendant  to  appear,  and  were  granted 
before  the  suit  was  begun,  to  begin  tbe 
same,  whence  the  name;  judiciat  wrUt 
issued  out  of  the  Court  where  the  origioal 
was  returned  after  the  suit  was  b^im. 
The  original  bore  date  in  the  name  of  the 
king,  the  judicial  in  the  name  of  the  jodge. 
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WBITS— conftniMd. 

Another- diTision  of  writs  was  into  raol, 
penonal,  and  mixed ;  the  real  oonoeming 
the  poflseasion  of  land,  and  being  either 
writs  of  entry  or  writs  of  right,  the  personal 
concerning  goods,  chattels,  and  personal 
injuries,  and  the  mixed  partaking  of  the 
nature  of  both.  Aeain,  writs  concerning 
the  possession  of  land  were  either  jxMMMory, 
of  a  man's  own  possession,  or  anosstral,  of 
the  seisin  and  possession  of  his  ancestor  as 
well.  Writs  also  commonly  bore  some 
special  name  or  addition  descriptive  of 
their  particular  purpose,  0.9.,  writ  of  assis- 
tance, of  inquinr,  of  capias,  &o. 

Writs  originu  were  aoolished  (1  ft  2  Vict 
c.  1 10)  ;  also,  all  the  real  and  mixed  writs 
have  been  abolished  (3  &  4  Vict.  c.  17; 
G.  L.  P.  Act,  1860);  and  ejectment  itself 
even  is  now  commenced  by  an  ordinary 
writ  of  summons,  tested  in  the  name  of  the 
Loid  Chancellor. 

See  title  Wbit  of  Summomb. 

WBIT  Dir  cmSU :  See  title  Db  Gxtbsu 

PBOCEKDINaS. 

WBTT  OV  BKQUIBT :  Bee  title  IKQUIBT, 
Writ  of. 

WBIT  OF  EBBOS :  See  title  Ebror. 

WBIT  Of  XZSOUTIOH :  See  tiUe  Eza- 
ounoK,  Wbit  of. 

WBIT,  I88XrX  Of:  See  title  Issub  of 
Wbit. 

WBIT  07  BI6ET.  This  was  a  writ 
which  lay  for  a  man  who  had  the  right  of 
property  against  another  man  who  had  the 
right  of  possession  and  was  in  possession 
under  such  right.  This  severance  of  the 
two  rights  arose  in  three  oases  chiefly : — 

(1.)  Upon  disoontinuanoe  by  tenant  in 
tail; 

(2.)  After  judgment  in  a  possessory 
action;  and 

(3.)  After  the  possessory  action  was 
barred  by  the  Statute  of  Limita- 
tions. 

The  writ  of  right  nroperly  lav  only  to  re- 
cover corporeal  hereditaments  lor  an  estate 
in  fee  simple ;  but  there  were  other  writs 
said  to  be  **  in  the  nature  of  writs  of  right " 
available  for  the  recovery  of  incorporeal 
hereditaments  or  of  lands  for  a  less  estate 
than  a  fee  simple  estate. 

In  this  action,  the  demandant  alleged 
some  seisin  of  the  lands  in  himself^  or  else 
in  some  one  under  whom  he  claimed ;  and 
usually  the  tenant  in  possession  denied  the 
demandant's  ri^ht.  which  the  latter  was 
thereupon  requirea  to  prove;  and  failing 
such  OTooi^  the  demandant  was  perpetually 
barred  of  his  claim,  otherwise  he  recovered 
the  lands  against  the  tenant  and  his  heirs 
for  ever.  There  was  a  limit  to  the  seisin 
which  the  demandant  might  allege ;  and 


WBIT  07  BieHT— oonhnttsd. 
such  limit  was  fixed  by  the  Statute  of 
Westminster  the  First  (3  Edw.  1),  c.  89, 
from  the  time  of  Richard  I. ;  and  after- 
wards by  the  stat.  32  Hen.  8,  c.  2,  seisin  in 
a  writ  of  right  was  to  be  alleged  within 
sixty  years. 

By  the  stats.  3  &  4  WilL  4,  0.  27,  s.  36, 
and  0.  L.  P.  Act,  1860,  s.  26,  all  writs  of 
right  and  writs  in  the  nature  thereof  were 
abolished ;  and  the  extreme  limit  of  time 
for  bringing  an  action/  for  the  recovery  of 
land  is  that  fixed  for  the  merely  posseasoiy 
action  (which  is  now  the  only  remedy^ 
viz.,  the  period  limited  by  the  stats.  3  &  4 
WiU.  4,  c.  27,  and  37  &  38  Vict.  c.  57. 
See  title  Ldotation  of  AonoNs. 

WBIT  07  BIOHT  07  AOYOWSOH :  ^S^ 
titles  Quabb  Impedit  ;  Spolution  ;  Usub- 
patiok  of  Advowbok. 

WBIT  07  BIGHT  07  DOWBB :  See 
title  DowBB. 

WBIT  07  BIGHT  07  WABD :  See  titles 
Wabd;  Wabdship. 

WBIT,  SBBYIOS  07:  See  title  Sbbviob 
OF  Wbtzb,  &o. 

WBIT  07  BXnOCOHB.  An  action  in 
the  High  Court  of  Justice  is  commenced 
with  the  issue  of  a  writ  of  summons.  The 
writ  in  the  case  of  Chancery  matters  was 
issued  ftom  the  Record  and  Writ  Clerk's 
Office,  Cliancery,  and  in  the  case  of 
Common  Law  matters  was  issued  from  the 
Queen's  Bench,  Common  Pleas,  or  Ex- 
chequer Division  Office,  as  the  case  might 
be,  and  now  in  all  oases  from  the  Central 
Office,  upon  payment  of  10«.,  an  adhesive 
stamp  for  that  amount  being  affixed  to  the 
writ,  and  the  seal  of  the  office  being  then 
impressed  upon  the  writ.  The  writ  is 
tested  (<.«.,  witnessed)  in  the  name  of  the 
Lord  Chancellor,  or  (but  only  in  the  cose 
of  there  being  no  Lord  Chancellor)  in  the 
name  of  the  Lord  Chief  Justice  of  England, 
and  bears  date  the  day  of  issue  (Older  n., 
8).  The  phdntiff  takes  the  sealed  writ 
(and  which  is  called  the  original  writX 
and  leaves  a  copy  of  same  at  the  office ; 
and  the  copy  so  left  is  filed  in  the  office, 
and  an  entiy  of  the  filing  is  made  in  the 
Cause-book,  and  the  action  is  distinguished 
by  the  date  of  the  current  year  of  filing,  a 
letter  (being  the  first  letter  of  the  plain- 
tiffs sumameX  and  a  number  (being  the 
number  which  denotes  the  order  of  the 
particuhtf  writ  among  all  the  writs  entered 
under  the  same  letter  in  the  same  your). 
80  soon  as  the  writ  is  issued,  the  plaintiff 
should  in  ffeneral  serve  same  on  the  de- 
fendant or  defendants  at  onca  And  there- 
after the  defendant  or  defendants  appear 
to  the  writ  of  summons,  and  the  action 
proceeds  in  the  usual  way. 

2  P 
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WEITUiO.    This  word  osnally  denotes 
any  infitruinent  in  the  nature  of  an  agree- 
ment under  hand  only. 
See  title  AoREnmT. 

WBITTZir  XYIDEVOS :  See  title  £ti- 
DENCE  BT  Affidavit. 

WBOVO  :  See  title  Tobt. 


Y. 

TAXB.  An  enoloeed  nnoe  of  ground 
generally  attached  to  a  dwelling-houfle,  and 
ui  legal  contemplation  impliedly  included 
in  the  word  messuage,  and  also  in  the 
woid  house  (Wms.  Real  Property). 

TSA  AHD  HAT.  Yes  and  No;  aooord- 
ing  to  a  charter  of  Athelstan,  the  people 
of  Ripon  were  to  be  believed  in  all  actions 
or  suits  upon  their  yea  and  nay,  without 
the  necessity  of  taking  any  oath. 


The  year,  as  divided  by  Julius 

Caosar,  consists  of  twohe  months.    It  ap- 
pears tliat  in  early  English  times  the  vear 
began  with  Christmas  Day ;  but  as  nom 
the  leign  of  William  I.  the  vear  is  desig- 
nated by  that  of  the  reign  only.    Upon  the 
Reformation  of  Religion  the  year  was  made 
to  begin  with  the  25th  of  March,  being  the 
day  of  the  feast  of  the  Annunciation,  but 
the  year  of  the  reign  continued  to  be  the 
common  mode  of  denoting  dates  until  the 
Commonwealth,  when  the   year   of  our 
Lord  came  into  use ;  and  ultimately,  by  the 
24  Geo.  2,  c.  23,  it  was  enacted  that  the 
Ist  of  January  next  following  the  last  day 
of  December,  1751,  should  be  the  first  day 
of  the  year  1752,  and  so  on  for  the  first  day 
of  every  succeeding  vear ;   and  that  the 
then  next  ensuing  2nd  of  Beptembcr,  1752, 
should   continue  to  be  reckoned  as  the 
second,  but  the  next  succeeding  day  (which 
of  right  would  be  the  third  of  September, 
1752)  should  be  reckoned  as  the  14th  of 
September,  1752,  omittinjB^  for  that  time 
only  the  eleven  intermediate  daya    And 
all  writings  after  the  1st  of  January,  1752, 
were  to  be  dated  according  to  the  new 
style. 

i^M  titles  DAT ;  Homtb;  Timb. 

TXAB  AVB  BAT.  This  period  was  fixed 
for  many  purposes  in  law.  Thus,  in  the 
case  of  an  eiiray,  if  the  owner  did  not 
claim  it  within  that  time,  it  became  the 
property  of  the  lord.  So  the  owners  of 
wreck  must  claim  it  within  a  year  and  a 
day.  Death  must  follow  upon  wounding 
within  a  year  and  a  day  if  the  wounding  is 
to  be  in<iiutcd  as  muricr.  AL>o,  a  year 
and  a  day  was  givuu  for  pn.*secuting  or 


TSAB  AHB  DAT— oonl«it«€«2. 

avoiding  certain  legaJ  acta,  e^g^  far  hriz^- 
ing  actions  after  entry,  for  ^^j^^  ei&.x&, 
for  avoiding  a  fine,  Aec. 

See  tiUe  Ybab,  Dat,  akd  Wi 


TSAX-B00K8.  Beporta  m  a  ici^^' 
series  from  the  reign  of  Kin^  Edmud  II 
inclusive  to  the  time  of  Henry  YIIL,  ^ 
to  have  been  taken  by  the  pi!otbaiK4VK« 
or  chief  scribes  of  the  Court  skt  tlw  ezpea^ 
of  the  down :  they  were  pubUahed  mjoli- 
ally,  whence  their  name. 
^  title  RnoBTB. 


TSAB,  BAT,  AVB   WARS.     It  w 

formerly  a  part  of  the  kan^a  nrerogativ^ 
to  tttke  the  nmflta  of  the  lao^  of  kkio* 
for  a  year  and  a  day,  and  to  make  waste  •/ 
the  same  lands  unless  the  lord  of  t&r 
felon  redeemed  the  king'a  wmate.  But  the 
king  was  restricted  of  this  li^t  of  wuv 
by  Magna  Chazta,  9  Hen.  3,  c  22,  ai&i 
after  taking  the  profits  for  a  yesur  and  a 
day,  he  was  to  deliver  them  over  to  itt 
lonL  This  prerogative  of  the  king  «» 
abolished  altogether  bv  the  atat  54  GeaX 
o.  145,  which  enacted  that  no  fotare  st- 
tainder  for  felonv,  except  in  oases  of  hisrb 
treason  or  murder,  should  extend  to  the 
disinheriting  of  any  heir,  or  to  the  prrjo- 
dice  of  the  right  or  title  of  any  pnoik 
other  than  the  ri^ht  or  title  <if  the  ooeoder 
himself  during  his  life. 

See  title  Esohbat;  FoBRiToaB. 


TO    TBAB    TBHABCm    A 

tenant  from  year  to  vear  has  a  lesse  for 
one  year  fertain,  with  a  growing  intoert 
during  every  year   thereafter,  aprtDgmg 
out  of  the  original  contract,  and  panel  of 
it  (CatOey  v.  Arnold,   1   J.   A  H.  &\: 
28  L.  J.  Ch.  352).    Thia  tenancy  may  l» 
either  expressly  created,  by  letting  pre- 
mises to  hold  '^ftom  year  to   year;'*  cr 
may  arise  by  implication  where  rent  i^ 
paid    in   respect   of    the   oooapatioo  cf 
premises,  ana  with  reference  to  a  yeaAj 
holding  (Per  Parke,  B.,  in  Broftkwasie  r. 
HUch^ck,  10  M.  A  W.  497).    iiso,  wboe 
a  person  has  entered  into  possenioD  of 
premises  and  paid  rent  under  a  void  haam, 
or  void  agreement  for  a  lease,  he  is  pre- 
sumed to  he  tenant  from  ^ear  to  year  apos 
such  of  the  terms  of  the  instrument  ss  sn 
consistent  with  that  tenancy ;  the  teosMT 
when  thus  implied   will   oeaae,  witiioQl 
notice  to  quit,  at  the  end  of  the  tenn  me&- 
tioned  in  the  instrument.    But  in  the  cem 
of  express  tenancies  from  year  to  yesr,  t 
notice  to  quit  ending  with  some  cuneot 
vear  of  the  tenancy  is  requited,  snd  the 
length  of  such  notice  is  that  pn^scribed  b/ 
the  express  lease  or  agreement,  and  when 
then)  is  no  express  agreement  upon  tin: 
poiut,  then  it  Ubed  to  be  six  mcnth&but 
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YXAB  TO  TSAB  TSBAXCOB—emid, 

uuder   the    Agrioultural    Holdings    Act, 
1875,  it  is  one  full  year. 

TXAS8,  LEABE8  TOB :  iS^ titles  Lsask: 

LiANDLOBD  AND  TENANT. 

TXOXAH.  A  gxade  of  soeiety  next  in 
order  to  that  of  qaiaeman  (6  Ric.  2,  o.  4, 
and  20  Bio.  2,  c.  1).  The  word  etymologl- 
caUy  means  a  man  or  a  common  man,  i,e^ 
commoner. 

Yeoman  also  designates  an  officer  of  the 
Qneen's  hoofiehold,  holding  a  middle  place 
between  eeijeant  and  groom.  Also,  there 
are  yeomen  of  the  Quten's  goard.  being  a 
body  of  soldiers  first  establishea  in  the 
reign  of  Henry  YIII. 

YSOICAHBT :  See  title  Armt,  snb-tiUe 

VOLUNTEBBS. 

YEOICEV  OF  THE  OUABB;  See  tiUe 
Yboman. 

TSOXZH  OF  TEE  HOUSEHOLD :  See 
title  Yboman. 

YEW.  A  tree  of  which  bows  were  com- 
monly made  for  warfare ;  whence  the  tree 
was  commonly  planted  in  the  churchyards, 
to  ensure  its  protection. 

YEW-CLIFPIHOB.  For  damage  result- 
ing in  death  caused  to  cattle  of  an  adjoin- 
ing owner  by  the  yew -clippings  of  his 
neighbour,  the  latter  was  held  not  to  be 
liable,  as  for  a  tort  resulting  from  negli- 
gence, no  duty  being  shewn  to  take  care 
of  the  clippings  {Ekudne  t.  Adeane,  L.  B. 
8  Gh.  App.  756;  WiUon  v.  Newberrjh 
L.  B.  Q.  B.  31).  Secm^  where  there  is  sndi 
a  duty. 

YIELDIHO  AHD  PAYIEO.  The  phrase 
which  commonly  expresses  the  reservation 
of  rent  in  a  deed  of  lease. 

See  titles  Bent;  Bvbkbtation. 

YOBK  Lands  in  any  of  the  three 
ridings  require  to  be  registered,  under  the 
statutes  2  &  8  Anne,  c  4  (West  Biding), 
6  Anne,  o.  62  (East  Biding),  and  8  Geo.  2, 
6  (North  Biding). 

See  titles  Kegibtrt  of  Deeds  ;  Bb- 
oxBTBT  OF  Land. 

YOinrGEB  CHILD.  Is  a  child  who 
neither  originally  is  nor  (through  the 
death  of  a  chUd  or  children  older  than 
himself)  becomes  an  eldest  son  (fiayley*» 
SetOement,  L.  B.  9  £q.  491 ;  6  Ch.  App. 
590;  Balhurst  v.  ErringUmy  4  Ch.  Div. 
251 ;  2  App.  Ga.  698). 


YOUHO'S  CASE.  A  case  in  33  Hen.  6, 
in  which  freedom  of  speech  as  a  privilege 
of  Parliament  was  questioued. 

See  titles  Fbbbdom  of  Speech  ;  Pbi- 
tubqb  of  Pabuakbnt. 

YTTLE.  A  north  coontrv  word  for 
Christmas.  The  word  is  still  in  common 
use  in  Scotland,  and  is  part  of  the  local 
dialect. 


Z. 


ZEALOT.  This  word  is  commonly 
taken  in  a  bad  sense,  as  denoting  a 
separatist  from  the  Church  of  England, 
or  a  fanatic. 

ZEALOUS  WITNESS.  When  a  witness 
is  over-zealous  on  behalf  of  his  party,  the 
counsel  who  calls  him  ought  to  interrogate 
him  with  an  appearance  of  indifference,  to 
repress  the  witness's  readiness  to  give  evi- 
dence, and  to  prevent  him  from  diminishing 
the  efftfct  or  weight  of  his  testimony ;  and 
he  ought  to  dismiss  him  so  soon  as  he  has 
obtained  all  the  evidence  that  he  wants 
from  him.  Of  such  a  witness  Quintilian 
says, — **  Nee  nimium  inetare  interrogationi 
[debef},  ne  ad  omnia  reepondendo  tettie 
fidem  euam  minuat ;  ted  in  tantum  evoeare 
eumy  quantum  ewnere  ex  uno  salie  git" 
(Beat's  Evidence,  819).  Over-aseal  in  a 
witness  ia  clearly  a  matter  affecting  his 
trustworthiness  (Tayl.  Evid.  p.  70). 

See  title  Examination  of  Witnisseb. 

ZOLLVEBEIE.  Is  the  name  of  the 
trade-league  constituted  by  twenty-five  of 
the  states  of  the  German  Empire,  until 
recently  of  the  German  Confederation. 
It  comprises  the  kingdoms  of  Prussia, 
Bavaria,  Saxony,  Hanover,  and  Wurtem- 
berg,  together  with  one  electorate  (Hesse), 
three  grand  duchies,  seven  duchies,  seven 
principalities,  one  landgraviate,  and  the 
city  of  Frankfort-on-the-Main.  These 
states  have  agreed  upon  a  general  system 
of  law  with  regard  to  commerce,  the  effect 
of  which  is  to  override  the  particular  laws 
of  the  particular  states,  excepting  where 
the  general  law  is  silent  See  the  Conven- 
tion with  regard  to  Letters  Patent,  dated 
the  2Ut  of  September,  1842,  and  ratified 
the  29th  of  June,  1843  (Johnson's  Paten- 
tees' Manual,  p.  2:S56).  Anil  tee  Wheaton's 
International  Law,  70,  78  (n.) 

See  titles  Intbbkational  Ck>rYBiGUT ; 
Iktebvational  Law. 
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In  one  thick  Tolnaie,  Sto.,  price  lor.,  doth  lettered, 

THE 

SUPREME  COURT  OF  JUDICATURE  ACTS 

1873,  1875    &  1877: 

THE  APPELLATE  JURISDICTION  ACT,  1876, 


AXD 


THE  RULES,  ORDERS,  AND  COSTS  THEREUNDER : 

EDITED  WITH    NOTES,  REFERENCES,    AND    A    COPIOUS 

ANALYTICAL  INDEX. 

EMBODYING  ALL  THE  REPORTED  GASES  TO  MICHAELMAS  SIHINGS,  1877. 

AND  A  TIME  TABLE. 


VT 


WILLIAM  DOWNES  GRIFFITH, 

Of  the  Inner  Temple,  Barristcr-at-Law  and  a  Judge  of  County  Courts  ; 

Author  of  "  Griffith's  Bankruptcy,"  &c. 

RICHARD  LOVELAND  LOVELAND, 

Of  the  Inner  Temple,  Barrister-at-Law ;  Editor  of  "  Kdyng's  Crown  Cases,* 
"  Shower's  Cases  in  Parliament,"  and  "  Hall's  Essay  on  the  Rights  of  the 
Crown  in  the  Seashore,"  &c. 

REVIEWS. 

•  Our  modern  refonn  is  real,  and  it  is  certainly   I   rank  of  an  Excrais  on  a  branch  of  Law."— /;«»> 
beneficent,  and  depending  as  it  does  mudi  upon  the       MagoMuu  omA  Rttntw, 

editors  as  Mr.  Griffith  and  Mr.  Loveland."— rAr 
Imw  Times, 

'*  Much  care  and  industry  have  been  shown  in 
the  collection  of  the  cases  and  the  arrangement  of 
the  book,  and  the  facilities  given  by  the  mode  of 
printing  enable  the  reader  to  find  his  way  readily  to 
any  part  of  the  Acts  or  Rules  he  may  wish  to  con- 
sult. —>S'tf/ibVtfrr'  yattrmU. 

**  Mr.  W.  Downes  Griffith  appears  to  have  met 
with  the  success  which  we  confidently  anticipated 
for  his  book  when  it  first  came  out.  His  system  of 
annotation  remains  fuller  than  that  of  most  of  his 


most  practical  and  eachaustive  exposition  of  the 
working  of  the  Supreme  Court  of  Judicature  Acts 
and  Orders,  we  can  only  say  that  it  will  apt  be 
because  the  editors  have  not  fulfilled  their  aim,  in 
rendering  it  a  sure  and  useful  guide  to  die  new  pro- 
cedure."—/ruA  Law  Timet. 

*'  The  authors  deserve  the  gratitude  and  appre- 
ciation of  those  who  consult  mis  work,  for  (as  we 
have  often  observe)  references  to  cited  cases  to  eM 
the  auUiorities  is  of  the  utmost  consequence  to 
those  gentlemen  in   the   legal   tffofession   whose 

_ _^ libraries  are  of  limited  extent.    This  work  is  highly 

conremporaries,  and  rises  not  unfrequently  to  the  |   commendable  .  .  .  •"— Z.<»w  yfiurnal, 

**  Of  the  many  editions  of  the  Judicature  Acts  which  have  appeared,  there  b  certainly  none  which  can 
be  fairlv  compared  with  it.  The  original  portion  of  the  work— the  editorial  notes— is  admirably  done.  It 
appears  to  embody,  as  suted  in  the  Stle  page,  'all  the  reported  cases  to  Michaelmas  sittings  1877/  and 
these  cases  are  tully  and  cleariy  digested;  but  in  addiuon  to  the  work  of  dtatkm,  the  editors  have 


supplied  a  large  amount  of  valuable  annotation  on  the  old  rules  of  pleading,  practice,  and  procedorc,  as 
affected  by  the  new.    We  may  refer  as  examples  to  the  Notes  on  Pleading,  p.  354 ;  Demurrer,  p.  a88 : 


A«w  Zealand  JwrisU 
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In  8vo.  price  2Sf.,  cloth, 

A  SELECTION 


OF 


PRECEDENTS    OF    PLEADING 

SttUiet:  ti)e  Julrtcatitte  nets 

IN  THE  COMMON  LAW  DIVISIONS. 

/ith  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  present  time. 

By    JOHN    CUNNINGHAM, 

yf  the  Middle  Temple,  Barrister-at-Law,  Author  of  the  "  Law  Relating  to  Parliamentary 

and  Municipal  Elections  ;*'  and 

MILES   WALKER   MATTINSON, 

Of  Gray's  Inn,  Bairister-at-Law. 

R  EV  I  EW8. 


HtlBH  ULW  TIMES. 

"  The  notes  are  very  pertinent  and  satisfactory ;  the  introductory  chapters  on  the  present  system  of 
pleading  are  excellent,  and  the  precedents  will  be  found  very  useful." 

LAW  JOTTBNAIi. 

"  Good  pleading  in  the  present  day  demands  literary  talent,  as  well  as  legail  knowledge.  The  art  of 
composition  is  a  rare  accomplishment,  even  among  well  educated  men ;  and  so,  when  the  pleader  is 
called  upon  to  state  his  case  with  brevity  and  lucidity,  he  is  fairly  overwhelmed  with  the  task.  For  the 
sake  of  these  incompetent  writers— and  they  are,  for  obvious  reasons,  to  be  found  among  very  learned 
and  very  clever  lawyers — we  welcome  the  woik  before  us.  A  man  who  is  a  good  lawyer  and  a  master  of 
the  art  of  English  composition  willj,  perhaps,  never  trouble  himself  to  use  this  book.  He  will  do  his 
nfork  quicker  and  better  by  mastering  his  Tease,  and  proceeding  to  state  it  in  his  own  style.  But  the 
indifferent  scholars  will  certainly  derive  very  great  help  from  this  volume ;  and  we  earnestly  commend  it 
to  thdr  notice,  not  only  for  their  own  sakes,  but  also  in  mercy  to  the  more  delicate  axid  fastiilious  eyes  and 
ears  of  literary  lawyers.  .  .  .  For  pupils,  also,  and  beginners  at  the  bar,  the  book  will  be  verv  useful ; 
because  these,  never  having  served  an  apprenticeship  to  the  old  system,  are  very  apt  to  omit  allegations, 
essential  in  certain  cases  to  the  validity  of  a  pleading.  The  authors  of  the  book  Wore  us  have  introduced 
their  collection  of  forms  to  the  reader  b>;  an  essay  on  pleading  under  the  new  rules ;  and  we  think  that  a 
perusal  of  this  essay,  which  is  written  in  an  attracuve  style,  would  do  a  great  deal  of  good  both  to 
barristers  and  masters.  .  .  .  The  order  of  precedents  is  determined  by  their  subject-matter,  and  the 
several  subjects  follow  according  to  the  rale  of  alphabetical  precedence.    In  the  i^^Modix  the  rales  on 

E leading  are  collected  in  one  view,  and  there  is  a  full  index  to  the  work.    We  think  that  the  authors 
ave  'deserved  well  of  t^e  profession,  and  that  they  have  produced  a  book  likely  to  grow  in  favour  even 
among  th<ac  who  at  first  might  conceive  a  prejudice  against  a  work  of  this  kind* 

LAW  MAGAZIKE  AND  BJBYIEW. 

"Messrs.  Cunningham  and  Mattinson  come  forward  opportunely  to  take  up  ground  which,  since  the 
passing  of  the  Judicature  Acts,  seems  to  be  awaiting  the  first  oocupanl.  A  work  which,  in  the  compass  of 
a  single  portable  volume,  conuins  a  brief  Treatise  on  the  Principles  and  Rules  pf  Pleading,  and  a  care* 
folly  annotated  body  of  Forms  which  have  to  a  great  extent  gone  through  the  entirely  separate  sifting 
processes  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  tail  to  be  a  most  useful  companion  in  the 
ii'ractitioner's  daily  routine.  And  readmess  of  reference^  cleariy  one  of  the  desiderata  in  such  a  book,  has 
been  studied  by  the  authors  in  their  adoption  of  the  alphabetical  arrangement  for  the  Precedents." 

SOLIGITOBS'  JOUBNAL. 

"  The  authors  of  the  present  woric  state  in  their  preface  that  the  various  pleadings  which  are  oontabed 
in  the  body  of  the  work  have,  in  nearly  every  ease,  been  settled  by  counsel  of  standing  at^  the  bar,  and 
formed  part  of  the  Irecord  in  cases  that  have  been  carried  on  up  to  trial,  or  actually  tried,  since  the 
Judicature  Acts  came  into  operation.  Such  pleadings,  as  &e  authors  observe,  possess  the  advantage  of 
having  passed  the  adverse  criticism  of  opposing  counsel,  and,  in  some  cases,  the  ordeal  of  a  contest  at 
judges'  chambers  or  in  court.  As  far  as  we  caa  jud^e,  the  authors  have  exercised  a  careful  and  sound 
judgment  in  their  selection.  The  work  contains  a  treatise  on  the  new  rules  of  pleading  which  is  well  written, 
but  would  bear  compreaswn.  To  most  of  the  precedents  there  are  notes  rdterring  to  the  decisions  which 
are  most  useful  to  the  pleader  In  connection  with  the  particular  cause  of  action  involved.  We  are  difpos^ 
to  think  that  this  is  the  most  valuable  portion  of  the  wosk.  It  is  extremely  conveident  to  have  some  wont 
which  collects  notes  of  this  sort  in  connection  with  pleading."  | 
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In  8vo.,  price  lo/.,  doth^ 

THE  TAXATION  OF  COSTS  EST  THE 

CBOWN  OFFICE.  I 

COMPRISING  A  COLLECTION  OF 

Bills  of  Costs  in  the  various  matters  Taxable  In  that  Office; 

INCLUDING  COSTS  UPOK  THE 

PROSECUTION  OF  FRAUDULENT  BANKRUPTS, 

AND  ON  APPEALS  FROM   INFERIOR  COURTS; 

TOGETHER  WITH 

A  TABLE  OF  COURT  FEES, 

AND  A  SCALE  OF  COSTS  USUALLY  ALLOWED  TO  SOLICITORS  ON 

THE  TAXATION  OF  COSTS 

ON   THE   CROWN   SIDE   OP  THE   QUEEN'S   BENCH   DIVISION   OF  THE    HIGH 

COURT  OF  JUSTICE. 

By    FREDK.    H.    SHORT, 

CHISP  CLBRie  IH  TNB  CSOWN  OFPICB. 

"  This  if  deddedly  a  usefal  work  on  the  tabject  of  those  costs  whidi  are  liable  to  be  taxed  befive  the 
Queen's  Coroner  um  Attorney  (for  which  latter  name  that  of  '  SoHotof'  ought  now  well  be  sufactknted), 
or  before  the  master  of  the  Crown  Office ;  in  fact,  sudi  a  book  is  almost  indispensable  whea  praanBC 
costs  for  taxation  in  the  Crown  Office,  or  when  taxing  an  opponent's  costs.  County  solicttors  wul  find 
the  scale  relatinc  to  bankruptcy  prosecutions  of  cspeaal  use,  as  such  costs  are  taxed  in  the  Crown  Otfioe. 
The 'general .observations '  constitute  a  useful  feature  in  this  manual.*— .^tfw  Timer. 

"This  book  contains  a  collection  of  bills  of  cosu  in  the  various  matters  taxable  in  the  Crowii  Office. 
Vfhtn  we  point  out  that  the  onlv  scale  of  costs  available  for  the  use  of  the  general  body  of  soUcitors  is  due 
published  In  Mr.  Comer's  book  on  'Oown  Plractice'  in  i844«  we  have-  said  quite  eaoogh  to  prove  the 
utility  of  the  work  before  us. 


_  Indictmirwts' 

and  'Rules.' 

"We  have  lardy  seen  a  work  of  this  character  better  executed,  and  we  fed  soze  that  it  will  be 
thoroughly  appreciated."— Z«xv  yournoL 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  u»earanoe  of  this 


particubu'ly  of^tortune,  and  it  cannot  fail  to  be  welcomed  by  practitioners.  Mr.  Short  gives,  in  the  first 
place,  a  scale  of  costs  usually  allowed  to  Solicitors  on  the  taxation  of  costs  in  the  Crown  Office*  and 
then  bills  of  costs  in  various  nmtters.     These  are  well  arranged  and  clearly  ipiaDXodu^ScUcit^r^  ** ' 


In  one  Tolume,  8va,  price  2&r.,  doth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP; 

WITH  SPECIAL  &SFSRBKC1  TO 

9^amrj$  of  IBlftual  anti  jDrnamentatfon^ 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF, 

AND  CONTAINING  IN  BXTENSO, 

WITH    NOTES   AND  REFERENCES, 
THE    PUBLIC    WORSHIP    REGULATION    ACT,    1874;    THE 
CHURCH    DISCIPLINE    ACT;    THE    VARIOUS    ACTS    OF 
UNIFORMITY;  THE  LITURGIES  OF   1549,   iSS^i  and    1559, 

COMPARED  WITH  THE  PRESENT  RUBRIC: 

THE    CANONS;   THE   ARTICLES; 

AND  THE 

INJUNCTIONS,  ADVERTISEMENTS,  AND  OTHER  ORIGINAL 

DOCUMENTS  OF  LEGAL  AUTHORITY. 

By    SEWARD     BRICE,    LL.D., 

OF  THE  INNER  TEMPLE,  BAREISTB&-AT-LAW. 

"  To  the  vast  number  of  peopk  who  in  various  ways  art  interested  m  th^ 
working  of  the  Act^  Mr.  Bricis  volume  cannot  fail  to  be  welcome.  It  is  well 
conceived  and  carefully  executed,^' — ^The  Times. 


SnVZVS  ft  EATnSB,  BELL  TABB,  lEMPLI  BAB.  9 


In  one  volume,  8va,  1879,  price  2ar.,  cloth, 

A    TREATISE 

ON  THE  RULES  WHICH  GOVERN 

THE    CONSTRUCTION    AND    EFFECT 


OF 


STATUTORY   LAW. 

WITH   AN   APPENDIX 

Of  certain  Words  and  Expressions  used  in  Statutes,  which  have  been 

Judicially  or  Statutably  construed. 

By    henry    HARDCASTLE, 

OF     THE      INNER     TEMPLE,      BARRISTER-AT-LAW. 

Editor  of"  Bushb^s  Election  Law"  "  HardcastW  s  Election  Petitions ^^ 
and  Joint-Editor  of  "  Election  Petition  Reports^ 


**  A  vast  amount  of  information  will  be  found  in  its  pages — ^much  of  it  arranged  so  as 
to  be  got  at  without  much  difficulty.  The  chapters  and  sections  being  headed  with  lines 
of  indication.  We  can  only  hope  Mr.  Hardcastle  will  receive  that  measure  of  success 
to  which  the  amount  of  labour  which  he  has  evidently  bestowed  upon  the  work  entitles 
him." — Zaw  Times, 

'*  Its  method  and  object  are  excellent,  and  it  appears  to  be  the  fruit  of  much  careful 
study." — I}aify  News, 

In  one  thick  volume,  8vo.,  1873,  price  3or.,  doth, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY ; 

Comprising  the  Bankruptcy  Act,  1869 ;  the  Debtors  Act,  1869  ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869  ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the.  County  Courts  ; 

With  the  Practice  on  Procedure  to  Adjadioation,  Procedure 

to  Liquidation,  Procedure  to  Composition,  and  Procedure 

under  Debtors'  Summons,  Sosdes  of  Costs  and 

of  Allowance  to  Witnesses. 

Copious  Notes,  References,  and  a  veiy  fall  Index.  Second  Edition*  By  Henry  Priup 
Roche  and  William  Hazlitt,  Barristeis-at-Law,  and  Registrars  of  the  Court 
of  Bankruptcy. 


10  fZIYXVI  4  HAXn,  BILL  TABS,  XBKPLB  BAB. 

Third  Edidoii,  in  8vo.,  1876,  price  25/.,  doth. 


PROBATE,  LEGACY,  AND  SUCCESSION  DUTIES. 

COXPRfSmO  THS 

36  GEO.  IIL,  Cap.  52 ;  4$  GEO.  IIL,  Cap.  28 ;  5$  GEO.  IIL,  Cap.  184 ; 

AND  t€  k  17  VICT.,  Cap.  51; 

WITH  M  INTRODUCnON,  COPIOUS  NOTES,  AND  REFERENCES 

7h  aU  tJu  Deadtd  Cases  m  Bn^snd,  SeoUaiid,  and  Irelamd; 
AE  APFEHDEC  OF  STATUTES,  TABLES,  AlTD  A  FULL  DTDES. 

By   ALFRED   HANSON, 

or  THE  MIODLB  TBMPLB,  ESQ.,  BA&&IST8&-AT-LAW ; 
COMPT&OLLKK    OF     LBGACV    AND    SUCCESSION    DUTIES, 

INCORPORATING  THE  CASES  TO  MICHAELMAS  SITTINGS,  1876. 

"  It  is  the  only  complete  book  upon  a  subject  of  great  importance. 

"  Mr.  Hanson  is  pecidiaily  qmalified  to  be  tbe  adviser  at  snch  a  timeii  Henoe  a  volume 
withovt  a  rival.'' — Law  Tsrna* 

**  His  book  is  in  itself  a  most  nsefnl  one ;  its  author  knows  every  in  and  <mt  of  the 
subject,  and  has  presented  the  whole  in  a  form  easily  and  readily  handled,  aad  with  good 
arrangement  and  clear  exposition." — SoUcit^nr^  J<mmaL 

In  myal  8vo.,  1877,  prioe  lOr.,  doth, 
LES  HOSPICES  DE  PARIS  ET  DE  LONDRES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V,  THE  ATTORNEY-GENERAL). 

Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Bamster-atO^w,  ' 

late  Fdlow  of  Trinity  College,  Cambridge. 

In  preparation,  and  to  be  published  immediately  new  Rules  are  issued, 

CORNER'S    CROWN    PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  die  High  Court 
of  Justice;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  AUowaaces,  i^c 

SECOND   EDITION. 
By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  R.  L.  LOVELAND, 

Of  tJU  Jnfur  Tem^,  BarrisUr-at'Lam,  Ediioro/**  Kelyng'*  Crown  Cattt,"  mmd 
"  HmUt  Eumy  on.  tkt  RigkU  of  tMe  Crown  in  tJk  S^a  Skort.** 

In  Svo.,  1867,  price  i6x.,  dodi, 

THE  OHAEITABLE   TBUSTS  AOTS,  1858,  1855,   1860; 

THE  CHARITY  OOIOOSBIONEBS  JUEISDIOTIOir  AOT,  186S; 
THE  BOMAK  OATHOUO  0HARTTIE8  AOTS  s 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  hichiding  tire 
.  Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms  of  decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a. 
very  copious  Index.    Second  Edition. 

By  Hugh  Cooke  and  R.  G.  Haewood,  of  the  Charity  Commission. 

u  n.-- :^ Becond  editkm  of  a  collecdoa  of  all  the  statutes  that 

regulate  them,  admirably  aao^Uted  bv  two  such 


Charities  are  so  numerous,  so  many  persons  aK 
diractiy  or  indirecfly  interesced  in  them,  they  are  so 
much  abused,  and  there  is  such  a  erowing  desire  to 
recttfjr  those  abuses  and  to  call  m  the  add  of  the 
commissioners  for  a  more  beneficial  application  of 
their  funds  and  we  are  not  surprised  to  receive  a 


competent  editors  as  Messrs.  Cooke  and  Hamrood, 
whose  official  experience  peculiariy  onalifiea  them 
for  the  task."-zSi  TirnST^^ 


StXVXVS  4  HATV18,  BSLL  TASD,  XEKFXX  BAR, 
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In  one  volome,  royal  8vo.,  1877,  price  3or.,  doth, 

^  THE  DOCTRINES  AND  PRINCIPLES  OF 

THE  LAW  OF  INJUNCTIONS. 

By   WILLIAM    JOYCE, 
OF  Lincoln's  inn,   barrister-at-law. 

'*  Mr.  Joyoc^  whose  learned  and  exhaustive  work  oa  '  The  Law  and  Practice  of  Injunctions/  has 

'  stained  such  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  ooaipanion  volume 

,  on  the  '  Doctrines  and  J^rinaples'  of  this  important  branch  of  the  Law.    In  the  present  woric  the  Law  is 

;   enunciated  hi  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited ;  while  at  the 

same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 

language  of  the  Courts  has  been  adhered  to.    Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 

and  wiUi  the  oonsciendous  carefulaess  that  might  be  expected  from  him,  this  work  cannot  iail  to  prove  of 

the  greatest  assistance  alike  to  the  Student — who  wants  to  grasp  principles  freed  from  their  superincum- 

bent  detaU»--and  to  the  Practitioner,  who  wants  to  refresh  his  memory  on  points  of  Doctrine  amidst  the 

oppressive  details  of  professional  work." — Lam  MagoMme  and  Xtvitw, 

BY  THE  SAME  AUTHOR, 
In  two  volumes,  royal  8vo.,  1872,  price  7or.,  cloth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS. 

SMBRACINO  ALL  THB  SUBJECTS  IN  WHICH 

COURTS   OF  EQUITY  AND  COMMON    LAW 

HAVE  JURISDICTION. 

By   WILLIAM   JOYCE, 

OF    LINCOLN'S    INN,   BARRISTER-AT-LAW. 


msyiBws. 


"A  work  which  alms  at  being  ao  absolutely 
complete,  as  Uiat  of  Mr.  Joyce  upon  a  subject 
whidi  is  of  almost  perpetual  recurrence  in  tlu 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession  and.  doubtless,  it  will  be  well  received 
and  largely  oseo,  for  it  is  as  absolutely  complete  as 
it  aims  at  being.  •  .  •  •  This  worlc  is«  theref<»e, 
eminently  a  wone  for  the  practitioner,  being  fiill  of 
practical  utility  in  every  page,  and  every  sentence, 

of  it We  have  to  coogratuhite  the  pro- 

fes^n  on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  worlc  of 
permanent  utility  and  fame."— JLaar 


"Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  expositum  of  the  Law 
and  Practice  of  Injunctions  boA  in  equity  and  com- 
mon law, 

"Part  III.  Is  devoted  to  the  practice  of  the 
Courts.  Contaita  an  amount  9/  wUumhU  and 
itehnical  maiitr  ndtwk^re  tltt  colueUd, 


"  From  these  remarks  it  win  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  whidi 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  j^eneral  prindples  of  the  Law  and 
Pkactice  of  Injunctions."— Zi«w  youmal, 

"  He  does  not  attempt  to  ^0  an  inch  beyond  that 
for  which  he  has  express  written  authority ;  he  al- 
lows the  cases  to  qmJc,  and  does  not  speak  for  them. 

"  The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  die  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  dted.  the  aggregate  number 
being  3,500,  and  the  statutes  cited  i6a^  whilst  the 
index  is,  we  think,  the  most  elaborate  wer  haye  ever 
seeu'-occupying  nearly  soo  pages.  The  work  is 
probably  entirety  exhaustive.'  -^Lam  Tunes, 


"  This  work,  considered  either  as  to  its  'matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions  It  must 
supersede  all  odier  works  on  the  subject.  The  terse  statement  of  ^e  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suuable  to  suppiv  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  Hu  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  ^ce 
as  a  standard  text-book,  and  iAe  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have  acquitted 
themselves  in  a  manner  deserving  of  the  high  reputation  they  bear."-   Canada  Lam  Sfmrnai, 
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RSYBV8  *  HATVXS,  IBLL  TAXD,  TXX7U  BAB. 


In  one  volume,  royal  Sto.,  price  30/.,  cIoth« 

CASES  &  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND   VARIOUS   POINTS   OF   ENGLISH  JURISPRUDENCE.  ' 
Collected  and  Digested  from  Official  Documents  and  other  Sources ;  with  Notes.    Br 
William  Forsyth,  M.A.,  M.P.,  Q.C^  Standing   Counsel  to  the  Sccretaiy  of 
State    in  Council  of  India,   Author  of  "  Hortensius,"  "  History  of  Trial  )>! 
Jury,"  "life  of  Ciceio,**  etc^  late  Fellow  of  Trinity  College,  Cambridge. 


From  the  OOHTB1CPOBAR7  BUVZBW. 
"We  cannot  but  regard  with  Interest  n  book 
whidi,  within  moderate  compass,  presents  us  with 
the  opinions  or  r$x^&tum.  of  such  ik^ii^ers  and  states- 
men as  Somen,  Holt,  Hardwicke,  Mansfield^  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abmger, 
Denman,  Craaworth,  Campbell,  St.  Leonards, 
Westbury,  Chelmsford,  Cockbum,  Caims.  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  <tf 
each  chapter  of  the  '  Cases  and  0|^nions,'^  Mr. 
Forsyth  has  added  notes  of  his  own,  containing  a 
most  excdlent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  '  Opinions ' 
refer.  .  .  .  Our  space  precludes  us  from  dwelling 
upon  the  contents  of  this  work  at  any  greater 
length,  but  we  think  we  have  said  enough  to  show 
that  it  is  worthy  of  a  place  on  the  book-shelves  of  our 
statesmen,  and  all  wno  take  an  interest  in  oonstitU" 
tional,  or  rather,  nationsd  and  colonial  questions." 

Vzom  the  I«AW  MAGhUSINM  and  LAW 
RXVXBW. 

"  Mr.  Forsyth  has  largely  and  benefidallv  added 
CO  our  legal  stores.  H  is  work  mav  be  regarded  as  in 
.some  sense  a  continuation  of  '  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .  .  .  The  constitutional 
relations  between  England  and  her  colonies  are 
becoming  every  day  of  more  importance.  The 
work  of  Mr.  Forsy tn  will  do  more  to  make  these 
relations  perfectly  clear  than  any  whidi  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
of  reference  in  a  variety  of  questions  which  are 
constantly  presentin^^  themselves  for  solution  both 
here  and  m  our  colonies.  .  .  .  Questions  of  colonial 
law  by  no  means  occupy  an  exclusive  share  of  the 
volume.  .  .  .  Among  other  questions  on  which 
'  opinions '  are  given,  and  of  which  careful  sum- 
maries and  generalisations  have  been  added  by 
Mr.  Forsyth,  are  those  relating  to  vice-admiralty 
Jurisdiction  and  piracy;  the  prerogatives  of  the 
Crown  in  relation  to  treasure  trove,  land  in  the 
colonies,  mines,  cession  of  territory^  &c.  \  the  power 
of  courts-martial,  extra-territorial  jurisdiction,  alle- 


giance, the  Ux  loci  and  the  U^  ftwi^ 
and  a|q)eals  from  the  colonies.     Tine  1 
marks  of  extreme  care  and  regard  to 
is  in  every  respect  a  valuable  OMBtzibvtiao 
tutknal  law." 

From  the  XaAW  TIMMB. 


SZK 


"This  one  volume  of  560  pages  or 
ia  a  perfect  storehouse  of  law  not  readily  ts  ^ 
found  etsewhere^aad  the  more  useful  becaiae  k  s 
not  abstract  law,  but  the  application,  of  prao^ 
to  particular  cases.    Mr.  Forsyth's  plan  u  tkat  d 
danification.  ^  He  coUects  ia  sepaxaue  dkapsens 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law.    Thus,  the  mrst  chapter  is  devoted  » 
cases  on  the  common  law,and  the  lav  amJicahk  a 
the  colonies  ;   the  second  to  the  ecdesastieal  lav 
relating  to  die  colonies  \   the  third  to  the  powets 
and  duties,  civil  and  criminal  liabilities,  of  govenan 
of  colonies;  the  next  to  vice-admiralty  juris<ticbae 
and  piracy ;  the  fifUi  to  certain  prerogatives  of  the 
Crown:   such  as  lands   in  the   colonies,   grsats, 
esdieats,  mines,  treasure  trove,  royal  fish,  £eke'» 
goods,  writ  fu  €xeat  rtgno,  prorlamaficwi.  cesska 
of  territory,  and  creation  of  courts  of  justice :  tbe 
sixth  chapter  contains  opinions  on  matfrial  law  aad 
courts-martial ;  the  seventh  on  extra-territorial  jura- 
diction  :  the  eighth  on  the  lex  loci  and  lex  Jori: 
the  ninth  on  allegiance  and  aliens ;   and  dken  soc- 
cesrivdy  on  extradition ;  on  appeals  &om  the  cok>- 
nies ;  on  the  revocadon  of  charters ;  on  the  Chan"^ 
Islands ;   on  the  nadonality  of  a  ship,  and  other 
matters  rdating  to  ships ;   on  the  power  of  the 
Crown  to  grant  exclusive  rights  of  trade  ;  mi  writs 
of  habeas  0(»pus ;  on  certain  points  relatti^  to  the 
criminal  law ;  and  lasdy,  on  miscellaneous  subjects 
such  as  the  declaradon  of  war  before  hostilities ;  oa 
the  right  of  war,  booty  and  prix^  and  on  the  gnua 
of  a  marriage  bcenoe.  .  .  .  This  is  a  book  to  be 
read,  and  therefore  we  recommend  it  not  to  aS 
lawyers  only,  but   to   every  law  student.     The 
editor's  own  notes  are  not  the  least  ▼alnable  portiaa 
of  the  volume." 


77/£  REmED   EDITION   OF   THE  STATUTES. 

PREPARED  UNDER  THE  DIRECTION  OF  THE  STATUTE  LAW 

COMMITTEE,  AND 
PUBLISHED  BY  THE  AUTHORITY  OF  HER  MAJESTY'S  GOVERNMENT. 


Volume  I. — Henry  III.  to  James  II., 

2.— WiU.  &  Mary  to  10  Geo.  III., 
3. — II  G€0.  III.  to  41  Geo.  IIL, 
4.— 41  Geo.  III.  to  51  Geo.  III., 
5.-52  Geo.  III.  to  4  Geo.  IV., 
6.-5  Geo.  IV.  to  I  &  2  WiU.  IV., 
7.-2  &  3  Will.  IV.  to  6  &  7  Will.  IV., 


If 
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9> 
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I235-I685     .£1 

I686-I77O 

I 700-1800 

I8OI-I8II 

I8I2-I823 

1824-1831 

I83I-I836 


8-— 7  Will.  IV.  &  I  VicL  to  5  &  6  Vict.,  1837-1842 


9.  -6  &  7  Vict  to  9  &  10  Vict., 
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15.— 29  &  30  Vict  to  31  &  32  Vict, 
The  Fifteenth  Volume  Completes  the  Edition  of  the  Revised  StaT0TKs. 
CHRONOLOGICAL  TABLE  of  and  INDEX  to  the  STATUTES,  to  the  end  of  the 

Session  of  1878.     Fifth  Edition,  imperial  8vo.,  141.,  doth. 
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In  Syo^  price  25^.,  cloth, 

THE   LAW  OF  COMPENSATION 

FOB  IiAin38»  HOU8SS,  Ao., 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts, 

THE  ARTIZANS  &  LABORERS'  DWELLINGS  IMPROVEMENT  ACT,  1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS, 

JFouriJ  3Ei(tion, 

MucA  enlargtd,  with  many  additional  Forms,  including  Precedents  of  Bills  of  Costs. 

By  eyre    LLOYD,    of  the  Inner  Temple,    Barrister-at-Law. 

"  A/dmrik  rditum  of  Mr,  Lhy<ts  valuabU  trtatist  has  Just  hetn  fmhlUhed.  Fern  hra$uhes  oftht  lam 
Hfffci  so  many  atulsuch  imporiani  interests  as  that  which  gives  to  private  individuals  compensation/or 
property  compuisorilf  taken  for  the  purpose  of  public  improvements.  The  questions  which  arise  under 
the  different  Acts  of  Parliament  now  in  force  are  very  numerous  and  difficulty  and  a  ct^ection  of  decided 
cases  epitomised  and  well  arranged^  at  they  are  in  Mr.  Lloyd's  work,  cannot  faU  to  be  a  welcome 
addition  to  the  library  of  all  who  are  interested  in  landed  property,  whether  as  onmert,  land  agents, 
public  officers  or  solictiort."^-llLmtJim>  Coitntibs  Hbrald. 

satisfactory  it  appears  to  us  in  every  point  of 
view — comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  exposAtion." — Irish  Lam 
Times. 


"  It  is  with  much  |TAtification  that  we  have  to 
express  our  luihesitatmg  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  pubbc  at  large.    Thoroughly 


"  In  providing  tie  legal  profession  with  a  booh  which  contains  the  decisions  oj  the  Courts  of  Lam  and 
Equity  upon  the  various  statutes  relating  to  the  Law  of  Compensation,  Mr.  hyre  Lloyd  has  long  since 
left  all  competitors  in  the  distance,  tmd  his  book  may  now  be  considered  the  standard  work  upon  the 
subject.  The  plan  of  Mr.  Lloyd's  book  is  generally  knoton,  and  its  lucidity  is  appreciated ;  the  present 
quite  fulfils  all  the  promises  of  the  preceding  editions,  and  contains  in  tuidition  to  other  matter  a  com- 
plete set  o/Jorms  under  the  Artinans  and  Labourers  Act,  1875,  and  specimens  of  Bills  0/  Costs,  which 
will  be  found  a  novel  feature,  extremely  useful  to  legal  practitioners**— }M^ias.  op  the  Pbacb. 

*'  The  work  is  one  of  great  value.  It  deals  with 
a  complicated  and  difficult  branch  of  the  law,  and  it 
deals  with  it  exhaustively.  It  is  not  merely  a  com- 
pilation  or  collection  of  the  statutes  bearixig  on  the 
subject,  with  occasional  notes  and  references. 
Rather  it  may  be  described  as  a  comprehensive 
treatise  on,  and  di|^est  of,  the  law  relating  to  the 
compulsory  aci^uisition  and  purchase  of  land  by 
pubuc  companies  and  municipal  and  other  local 
authorities,  and  the  different  modes  of  assessment 


of  the  compensation.  All  the  statutes  bearing  on 
the  subject  have  been  collated,  all  the  law  on  the 
subject  collected,  and  the  decisions  conveniently 
arranged.  With  thb  comprehensivenesB  of  scope 
is  united  a  clear  statement  of  principles,  and  prac- 
tical handling  of  the  points  which  are  likely  to  be 
contested,  and  especially  of  those  in  which  the 
decisions  are  opposed  or  differently  understood."-^ 
Local  Government  Chronicle. 


In  &V0.,  price  ys.,  clotA, 

THE   SUCCESSION  LAWS  OF 
CHRISTIAN  COUNTEIES, 

WITH  SPECIAL  REFERENCE  TO 

THE  LAW  OF  PRIMOGENITURE  AS  IT   EXISTS 

IN  ENGLAND. 
By    eyre    LLOYD,    B.A., 

OF    THE     INNER    TEMPLE,     B  AR  R  t  STER-AT-LAW. 

Author  of"  J7te  Law  of  Compensation  under  the  Lands  Clauses  ConsoHdation 

Acts^'  &•(. 


«<i 


'Mr.  Lloyd  has  given  us  a  very  useful  and  compendious  little  digest  of  die  laws  of  raccession  whfch 
exist  at  the  present  dav  in  the  prindpai  States  of  both  Europe  and  America ;  and  we  should  say  it  is  a  book 
which  not  only  every  lawyer,  but  every  politician  and  statesman,  would  do  well  to  add  to  his  library." — 
Pall  MaU  Gazette. 

"  Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pages  a  considerable  amount  of  matter  both 
valuable  and  interestbg:  and  his  quotations  from  Diplomatic  Reports  b^  the  present  Lord  Lytton,  and 
other  distinguished  public  servants,  throw  a  picturesque  light  on  a  narrative  much  of  which  is  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's  new  work  as  one  of  great  practical 
utility,  if,  indeed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  Laws." 
—  Law  Magazine  and  Review. 

"  Mr.  Eyre  Lloyd  has  composed  a  useful  and  interesting  abstract  of  the  laws  on  the  subject  of  succes- 
sion to  property  in  Christian  countries,  with  especial  reference  to  the  law  of  primogeniture  in  England." 
— Saturday  Review. 

**  This  is  a  very  useful  little  handy  book  on  foreign  succession  laws.  It  contains  in  an  qntomised 
form  information  which  would  have  to  be  sought  for  through  a  great  numt>er  ot  scatterea  authorities  and 
foreign  law  treatises,  and  will  be  found  of  great  value  to  Uie  lawyer,  the  writer,  and  the  political 
student." — Standard. 


In  one  thick  Tolnme^  Sva,  1869,  price  2^^  doth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clunaei  Ccesc^ 
dation  Acts,  the  Railway  Companies  Act,  1867,  and  the  R^rolation  of  Railirr> 
Act,  1S68 ;  with  Notes  of  Cases  on  all  the  Sections,  bronght  down  to  the  eed  d 
the  year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acs 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  aai 
Commons  ;  and  a  copious  Index.  By  Hxnry  Godsfroi,  of  Lincoln's  Inn,  k^ 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 


"The  title  of  thU  book 
•xplaoadoii  of  its  contents. 


is  the  best  possible 
Here  we  have  all  the 
statutes  affectixig  Railway  Compooies,  with  die 
standing  orders  of  Parliament,  in  a  volume  exqui- 
sitely printed,  and  of  most  convenient  sise  and 
form.  We  have  also,  what  in  effect  to  the  prac- 
titioner is  a  complete  manual  of  reference  of  all  the 
decided  cases  on  Railway  Law,  together  with  an 
index  of  so  copious  and  accurate  a  nature,  as  to 
render  the  discovery  of  every  section  and  every 
authoritv  easy  in  the  highest  degree.  •  •  •  We  find 
pages  of  authorities  on  ~  transfer  of  shares,' '  calls,* 
Morfeiture  of  shares,'  '«»'.  ^.,"  Lloyd's  bonds,' 
'  contracts  by  companies,'  and  '  dividends.'    Then 


comes  a  mass  of  matter  veLuinc  to  the  vafcasrr 
and  compulsory  acquisition  of  lands  by  Rai}«z* 
Companies,  while  the  '  componsation'  cases  street 
over  some  fifty  pages.  So  also  uad«r  the  ^si 
statute,  there  are  a  docen  p«8cs  on  the  pemcKsxi 
duties  of  Railway  Compuuca  in  the  oonstnKtkx  d 
their  works,  white  the  liabnity  of  the  Ccmpaisei  w 
carriers  of  passengers  and  goods  is  ako  «iocU:«i 
in  the  most  elaborate  style.  The  '  Rating  «f  Ri> 
wavs '  adds  several  pages  of  authorities.  ...%'< 
believe  that  we  have  said  enoag^h  to  show  that  tcs 
book  will  prove  to  be  of  pre-eminent  Tahic  fe  pn:- 
titioners,  both  before  Partiamentary  oonauttees  sx 
in  the  Courts  of  Law  and  Equity.** — Z^sw  7#ra^ 


In  8vo.,  price  2s,  6^., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 


In  a  handy  volume,  crown  Sva,  1870^  price   lou.  6^.,  doth, 

THE    LAW   OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts  ;  with  tb 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.  By  Edwih' 
JONXS,  of  Gray's  Inn,  Barrister-at-Law, 


"  This  book  will  be  of  infinite  service  to  lawyers 
practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.  In  shorts  Mr.  Jones's  book 
is  a  complete  guide,  and  is  full  of  information 
upon  all  paases  of  the  subject  tersely  and  clearly 
written.  It  will  be  quite  as  useful  to,  as  it  b  as 
much  needed  by.  the  American  lawyer  as  the 
English,  because  the  salvage  laws  of  America  and 
England  are  much  alike,  and  Mr.  Jones  makes 
constant  reference  to  American  authorities.  The 
book  is  all  the  more  welcome  because  the  sub- 
ject upon  which  it  treats  is  but  little  understood 
except  by  a  favoured  few.  Now,  however,  if  in- 
terested people  remain  ignorant  it  is  their  own 
fault.  Mr.  ^ones  has  treated  a  very  compli- 
cated and  difficult  subject  in  a  simple  and  con- 
cise manner,  and  his  success  is  commensurate  with 


his  simplicity  of  style."  —  Ljvm/^^I  X»m9  mat  c* 

"  An  admirable  treatise  on  an  important  brasd 
of  jurisprudence  is  compiled  by  Mr.  Edwyn  J«mks 
of  Gray's  Inn,  Barrister-at-Law,  who«  in  a  comfBd 
volume,  gives  us  a  very  comprehensive  statcmcai  -^ 
*  The  Law  of  Salvage,^  as  administered  in  the  Higi 
Court  of  Admiralty  and  the  County  Courts :  vid 
the  principal  authorities,  English  and  Amoicss. 
brought  down  to  the  present  time,  and  an  A|^)cs- 
dix  containing  statutes,  forms,  t^dbles  of  fees.  &c 
Mr.  Jones  has  consulted  a  wide  range  of  cases, 
and  systeraatised  with  much  skill  and  ckearaess  tbe 
leading  principles  dedudble  from  numerous  jucg- 
ments  and  precedents,  both  here  and  in  the  \3mxxi 
States.  His  work  is  likely  to  become  a  text-bok» 
on  the  law  in  question." — Daily  Ninvt, 


In  8vo.,  1S67,  price  u.,  sewed, 

LLOYD'S  BONDS:  THEIR  NATURE  AND  USES. 

By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 
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In  OctofvOy  \^*i%prke  lar.,  cloth^ 

THE  FBIRCIPLES  OF  BAMRDFm. 

WITH    AN    APPENDIX, 

CONTAINING 

THE  GENERAL  BX7LES  of  1870,  1871,  1873,  and  1878, 

Scale  of  Costs,  and  the  Bills  of  Sale  Act,  1878. 

BY 

BIOHAED   EINGWOOD,  B.A., 

Cftkt  MiddU  Temple^  Esq,,  Barrister-at'Law ;  tcUe  Scholar  of  Trinity  Cotl^^  Dublin, 

*'  The  author  of  this  convenient  handbook  sees  the  point  upon  which  we  insist  elsewhere  in  regard  to 

the  chief  aim  of  any  system  of  Bankniptcy  Law  which  should  deserve  the  title  of  National 

These  can  be  no  question  that  a  sound  measure  of  Reform  is  greatly  needed,  and  would  be  welcomed  by 
all  parties  in  the  Unitoi  Kingdom.  Pending  this  amendment  it  is  necessary  to  know  the  Law  as  it  is, 
and  those  who  have  tp  deal  wioi  the  sub^t  m  any  of  its  practical  legal  aspects  wUl  do  weU  to  consult 
Mr.  Ringwood's  u»pretendii^  but  useful  volume."— Z<»w  Mitgazim. 

*'  Mr.  Ringwood  tells  us  in  his  preface  that  his  wotk  is  chiefly  intended  for  students,  and  it  will  no 
doubt  be  useful  to  them.  On  the  other  hand,  the  'principles  of  bankruptcy'  are  not  dealt  with  by 
Mr.  Ringwood  in  the  way  we  expected  from  the  title  of  his  book,  which  is,  in  fact,  the  Bankruntcy  Act  of 
1869  itself  arranged — ^ao  doubt  at  considerable  labour— in  about  the  most  convenient  form  in  wnich  ix  can 
be  presented  to  the  student.  The  Table  of  Cases  is  carefully  prepared,  reference  being  made  in  each  case 
to  all  the  contemporary  law  reports.  Mr.  Ringwood  has  fairly  and  concisely  stated  the  new  and  the  old 
law  as  to  bills  of  sale,  and  as  to  the  rights  of  trustees  in  bankruptcy  in  connection  therewith." — Lam^  Times, 

**  The  above  work  is  written  by  a  distinguished  scholar  of  Trinity  College,  DubKn.  Mr.  Ringwood 
has  chosen  a  most  difficult  and  unattractive  subject,  but  he  has  shown  sound  judgment  and  skill  tn  the 
manner  in  which  he  has  executed  hb  task.  His  book  does  not  profess  to  be  an  exhaustive  treatise  on 
bankniptcy  law,  yet  in  a  neat  and  compact  volume  we  have  a  vast  amount  of  well-digested  matter.  The 
reader  is  not  distracted  and  puzzled  by  having  a  long  Hst  of  cases  flung  al  him  at  the  end  of  each  page,  as 
the  general  effect  of  the  law  is  stated  in  a  few  welt-selected  sentences,  and  a  reference  given  to  the  leading 
decisions  only  on  the  subject.  •  ...  An  excellent  index,  and  a  table  of  cases»  where  references  to  four 
sets  of  contemporary  reports  may  be  seen  at  a  glance,  show  the  industvy  and  care  with  which  the  work 
has  been  done." — Daily  Pa^4r, 

Just  published^  in  royal  iimo.^  price  \\s,^ci^h^ 

A 

CONCISE    TEEATISE 

UPON 

THE  LAW  OF  BANKRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

THE   BAJNTKBUFTCY   ACT,    1869;    GEirESBAIi   BUUSS   OI*   1870» 

1871,  1878,  AND  1878 ; 

FormB  of  1870  and  1871 ;    Scale  of  Costs ;   the  Debtors  Act,  1869 ; 
Debtors  Act,  1878 ;  and  Bills  of  Sale  Act,  1878. 

BY 

EDWAED    T.    BALDWIN,    M.A., 

Of  the  Inner  Temple^  Barrister-at-Law, 
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THX    LAW    or    CORPORATIONS. 

In  one  volnme  of  One  Thousand  Pages,  royal  Svo,  price  42/^   doth,  / 

A     TREATISE    ON    THE    DOCTRINE     OF  ' 

ULTRA  VIRES: 

BBINO  J 

An  InTestigation  of  the  Principles  which  limit  the  Ci^wcities,  Powers,  szmI  LialHlities  of  ' 


CDtporattong, 


▲VD  MOBB  B8PSOIAIXT  OF 

JOINT    STOCK    COMPANIES.       i 

I 

SECOND  EDITION.  | 

By  SEWARD    BRICE,    M.A.,    LL.D.,  London,  | 

Oj  the  Inner  Temple^  Barrister^' Ixm.  . 

I 


REVIEWS. 

"Des^i  its  unPromiting  and  cahalisHc  title,  and  tk*  ticktUcat  nature  of  iU  nOjeet,  it  kea  sm 
recvmmended  itself  to  the  prof ession  that  a  second  edition  is  called  for  within  tkrve  veart  frptm  the  first 
publication  ;  and  to  this  call  Mr.  Brice  has  responded  with  the  present  volume,  tJke  devels^memt  ^ 
in  excess  of  its  predecessor  is  remarkable  even  in  the  annals  of  law  boohs.  Sixteen  kamdntd 
have  been  introduced,  and,  instead  of  five  hundred  pages  octavo,  the  treatise  now  occt^iea  n 
very  much  larger  pages.  This  increase  m  bulk  is  partly  due  to  the  inearparation  with  the  EngHak 
on  the  subject  tf  the  more  important  Afnerican  ana  Colonial  doctrines  ami  i '       ' 


thinh  Mr.  Brice  wise  in  adopting,  since  the  judgments  of  American  Mbunais  are  cansinntly 

more  frequently  quoted  and  mare  respectfutly  considered  in  our  own  courts,  pnriiculnrfy  an  tJkaae 
and  abstruse  points  of  law  for  which  it  is  difficult  to  find  direct  authority  in  English  rtparta.     In ; 
present  speculative  itmes,  anything  reUUing  to  JointStoeh  Companies  is  of  ptMsc  impotfmmre,  audi 
points  on  which  the  constitution  and  operation  of  these  bodies  art  ejected  by  the  doctrine  of  UUm  Kn  . 
are  just  those  which  are  most  material  to  the  interests  of  the  shareholders  andofthe  community  at  teern. 

Some  of  the  much  disputed  questions  tn  regard  to  corporations,  on  which  l^nj  opisuoM 

is  stai  divided,  are  particularly  well  treated.  Thus  with  reference  to  the  authority  cleamadiy  the 
Courts  to  restrain  corporations  or  individuals  from  applying  to  Parliasnent  for  fresh  powers  m  brmmc  i 
of  their  express  agreements  or  in  derogation  of  private  rights,  Mr.  Brice  most  elaborately  mssd  mbiy 
reviews  the  cot^fiictifig  decisions  on  this  apparent  interference  with  the  rights  ^  the  euiject^  which 
threatened  at  one  time  to  bring  the  Legislature  emd  the  Courts  into  a  collision  stmiletr  to  that  w^hick 
followed  on  the  well'known  case  of  Askby  v.  White.  .  .  .  •  Another  very  tKfficultpoint  am 
Mr.  Bricks  booh  etffords  full  and  valuable  information  is  eu  to  the  liability  of  Companies  on  c 
entered  into  before  their fortnation  by  the  promoters,  and  subseouently  ratified  oradoptedby  the  d 
and  as  to  the  claims  of  promoters  themselves  for  services  remured  to  the  inchoate  Campamy,  .  . 
chapter  on  the  liabilities  of  corporations  ex  delicto  Jfor  fraud  and  other  torts  committed  by  their  eigvnts 
within  the  region  of  their  authority  seems  to  us  remarkably  well  done,  reviewing  ea  it  dceeaU  the  tatesi 

and  somewhat  contradictory  decisions  on  the  point. On  the  whole,  we  consider  Mv^  Briefs 

exhaustive  worh  a  valuable  addition  to  the  literature  of  the  profestion,'-^KrfXaKy  Rbtibw. 

'*The  doctrine  whidi  forms  the  subject  of  Mr. 
Seward  Brice's  elaborate  and  exhaustive  work  is  a 
remarkable  instance  of  rapid  growth  in  modem 
Jurisprudence.  His  book,  Indeed,  now  almost  con- 
stitutes a  Digest  of  the  Law  of  Great  Britan  and 
her  Colonies  and  of  the  United  States  on  the  Law 
of  Corporations— «  subject  vast  enough  at  home, 
but  even  more  so  beyond  the  Atlantic,  where  Cor* 

S orations  are  so  numerous  and  so  powerful.  Mr. 
eward  Brice  relates  that  he  has  embodied  a  refer-' 
ence  in  the  present  edition  to  about  1600  new 
cases,  and  expresses  the  hope  that  he  has  at  least 
referned  to  '  the  chief  cases.'  We  should  think 
there  can  be  few,  even  of  the  Forei^  Jud^ents 
and  Dicta,  which  have  not  found  their  way  mto  his 
pskges.  The  question  what  is  and  what  is  not  Ultra 
Vires  is  one  of  very  great  importance  in  commercial 
countries  like  Great  Britain  and  the  United  St.ites. 
Mr.  Seward  Brice  has  done  a  great  service  to  the 
cauie  of  Copiparative  Jurisprudence  b^  his  new 
recension  of  what  was  from  the  first  a  unique  text- 


book on  the  Law  of  Corporations.  He  haa  gone 
far  towards  effecting  a  Digest  of  that  Law  ia  its 
relation  to  the  Doctrine  of  Ultra  Vires,  and  the 
second  edition  of  his  most  careful  and  comprehen- 
sive work  may  be  commended  with  equal  oonSdence 
to  the  English,  the  American,  and  the  Coboial 
Practitioner,  as  well  as  to  the  Scientific  Jurist.**— 
Law  MaQOMXua  and  Aeoicio. 

"  It  is  the  law  of  Corporations  that  Mr.  Brice 
treats  of  (and  treats  of  more  fully,  and  at  the  same 
time  more  scientifically,  than  any  work  widi  whidi 
we  are  acauainted)  not  the  law  of  principal  and 
agent ;  ana  Mr.  Brice  does  not  do  his  book  iuacioe 
l^  giving  it  so  vague  a  title. "—-Ziaar  /mii  mii. 

"A  guide  of  very  great  value.  Much  informatiaD 
on  a  difficult  and  unattractive  subject  has  been 
collected  and  arranged  in  a  manner  which  will  be 
of  peat  assistance  to  the  seeker  aftor  the  law  on  a 

?)mt  involving  the  powers  of  a  eompany.''*-Z«i» 
onmal,    (Review  of  First  Edition.) 

"On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Anglian  Railway  Co,  v. 
Eastern  Counties  Railway  Co.    Bricr  on  Ultra  Virbs  may  be  read  with  advantage. "-- TtM^fw^*/ «/* 
Lord  Justicb  Bramwsll  m  the  CaseofEvershed^.  L.  &*  N.  W.  Ry.  Co.    (L.  R.,  3  Q.  B.  Div.  141.) 


i 
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Just  published.  Third  Edition,  in  royal  Svo.,  1S79,  P"^  3^->  cloth, 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS 

1862,  1867,  1870,  and  1877; 

AND 

:  THE  LIFE  ASSURANCE  COMPANIES  ACTS. 

1870  to  1872. 

Containing  the  Statutes,  with  the  Rules,  Orders,  and  Forms  regulating  Proceedings  in 
the  Chancery  Division  of  the  High  Court  of  Justice,  and  full  Notes  of  the 
Decisions,  &c.,  &c.  By  H.  Burton  Buckley,  M.A.,  of  Lincoln's  Inn,  Banister- 
at-Law,  and  Fellow  of  Christ's  College,  Cambridge. 

*^*  TAis  work  forms  a  complete  Treatise  on  the  Law  relating  to  Joint  Stock 

Companies. 


**  The  mere  axraogemcnt  of  the  leading  cases  under  Che  successire  sections  of  the  acts,  and  the  short 
explanation  of  their  effect,  are  of  great  use  in  saving  much  valuable  time,  which  would  he  otherwise  spent 
in  searching  the  different  digests ;  but  the  careful  manner  in  whieh  Mr.  Buckley  has  annotated  the  acts, 
and  placed  the  cases  referred  to  under  distinct  headbgs,  renders  his  work  particularly  useful  to  all  who 
are  required  to  advise  in  the  complications  in  which  the  shareholders  and  creditors  of  companies  frequently 

find  themselves  involved The  Index,  always  an  important  part  of  a  law  book,  Is  full  and  well 

arranged."— ^r«//f>A  Journal  of  Jurisprudenct. 


In  two  volumes,  royal  8to.,  price  7Qr.,   doth, 

THE     LAW 

&XLATING  TO 

SHIPMASTERS    AND    SEAMEN. 

THBTR  APPOINTMENT,   DUTIES,  POWERS,  RIGHTS, 

LIABILITIES  AND  REMEDIES. 

By  JOSEPH  KAY,  Esq.,  M.A.,  Q.C., 

Oy  TIUM.  COLL.  CAMBRIDGB,  AND  OV  THB  NOXTHXRN  CIRCUrr  ; 
SOUCrrOS-GBMSRAL  or  THB  COUNTy  PALATINB  OF  DURHAM  ;    ONB  OW  THB  JUDGB8  OF  THB  COURT  OP 

RBCORD  FOR  THB  HUNDRBD  OP  SALPORD ; 
AND  AUTHOR  OP  "THB  SOCIAL  CONDmON  AND  BDUCATION  OP  THB  PBOPLB 

IN  BNGLAND  AND  SUROrB«'' 


REVIEWS    OF    THE    WORK. 


FTom  the  NA0TIOAL  ICAGAZINS,  July,  1875. 


fi' 


'  It  is  rarely  that  we  find  a  book  fulfilling  the 
requirements  of  both  classes;  full  and  predse 
enough  for  the  lawyer,  and  at  the  same  time  intelli- 
gible to  the  non-legal  understanding.  Y«t  iht  two 
volumts  by  Mr.  Kaf  on  tht  law  relating  to  shijt^ 
masters  and  teamen  tuill,  we  venture  to  say,  be  of 
equal  servke  to  the  captain,  the  lawyer,  and  ike 
Consul,  in  tkoir  resptctivt  capatitiee,  and  even  of 


interest  to  the  public  generally,  written  as  It  is  in  a 
dear  and  interesting  style,  and  treating  of  a  subject 
of  such  vast  importance  as  the  rights  and  liabilities 
and  relative  duties  of  all,  passengers  included,  who 
venture  upon  the  ocean  ;  more  than  that,  we  think 
that  any  able-seaman  might  read  that  chapter  on 
the  crew  with  the  certainty  of  acquiring  a  clearer 
notion  of  his  own  position  on  board  ship. 
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RXVm  *  HATnS,  BXU  TASK.  XBK?U  BAX. 


THE  UW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 


REVIEWS  OF  THE  WdRK-««»«*««t 


"We  cam  make  no  charge  of  redundancy  or 
omission  against  our  author ;  but  if  we  were  called 
upon  to  select  any  one  out  of  the  fifteen  parts  into 
which  the  two  volumes  are  divided  as  bemg  espe- 
cially valuable,  we  should  not  hesitate  to  choose 
that  numbered  three,  and  entitled  "The  Voyage.' 
There  the  master  will  find  a  sucdnct  and  compen- 
dious .sutement  of  the  law  respecting  idt  duties, 
general  and  particular,  with  regaird  to  the  ship  and 
Its  ft  eight  from  the  moment  when,  on  taking  com* 
mand,  ne  is  bound  to  look  to  the  seawotthiness  of 
the  ship,  and  to  the  delivery  of  her  lojg  at  Uie  final 
port  or  destination.  In  Part  IV.  his  duties  are 
considered  with  respect  to  the  cargo,  this  being  a 
distinct  side  of  his  dupUcate  character,  inasmuch 
as  he  is  agent  of  the  o«mer  of  the  cargo  just  as 
much  as  the  owner  of  the  ship. 

"  Next  in  order  of  position  come  '  Bills  of  Lading ' 
and  *  Stoppage  in  Transitu.'  We  confess  that  on 
first  perusal  we  were  somewhat  surprised  to  find  the 


subject  of  the  delivery  of  goods  by  the 


givea 


priority  over  that  oi  bills  of  ladiqc  ;   Uie  kgkxl 


sequence,  however,  of  these  matters  was  evidesilj 
sacrificed,  and  we  tlunk  widi  sbdvaatace  to  tbs 
author's  desire  for  unity  in  hia  atMim  mfntinnrr' 
chapters  on  '  The  Voyage'  That  this  is  so  is  rn- 
denoed  by  the  fact  diat  after  hia  aev«iifh  r^^i*^ 
on  the  latter  subject  he  has  left  a.  blank  chaprer 
with  the  heading  of  the  former  and  a  referesse 
»mU.  *  The  power  of  die  master  to  bind  tlic  owser 
by  his  personal  contracts,*  *  Hypothecatkaw'  as<i 
*  The  Crew,'  form  the  rrmaindrr  of  die  ooateais  d 
the  first  volume,  of  which  we  should  be  glad  to  h»vt 
made  more  mention,  but  it  is  obvioiialy  inposiTrt^c 
to  criticize  in  detail  a  work  in  vHuch  the  bare  Est  d 
dted  cases  occupies  forty-foor  paces. 

"The  question  of  compulsory  pQotan  is  fsIT  ^ 
difficulties,  which  are  well  summed  upby  Mr.  Eaj. 

"In  conclusion,  we  can  heartfly 
Mr.  Kay  upon  his  success." 


From  the  LIVERPOOL  JOURNAIi  OF  COMMEBCS. 


" '  The  Law  relating  to  Shipmasters  and  Seamen ' 
•-«uch  is  the  tide  of  a  volimiinous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynes,  the  eminent  law  jNibhshers,  of  London. 
The  author  is  Mr.  Joseph  ICay,  Q.C.,  and  while 
treating  generally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particulariy  to  their  ap- 
pointment, duties,  rights,  liabilities,  and  remedies. 
It  consists  of  two  large  volumes,  the  teat  occupying 
nearly  twelve  hundred  piiges,  and  the  value  of  die 


woric  being  enhanced  by^  copioas  appendices  sad 
index,  and  by  the  quotation  of  a  mass  of  antharv 
ties.  .  .  .  Tig  W0rk  mutt  he  mm,  imvn(mm^li  emt 
to  tkt  tfuAowner,  tkipmatUr,  9rc99uml  at  a  ford^ 
port.  The  language  is  dear  and  simple,  while  ch< 
legal  standing  of  the  author  is  a  sufficient  guaxaslcc 
that  he  writes  with  the  reqaiste  anthoricy,  and 
that  the  cases  Quoted  by  him  are  <*~- 
the  points  on  wnich  he  touches.** 


"The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
containing  xi8x  pages  of  text,  8x  pages  of  appen- 
dices, 98  pages  of  index,  and  upwards  of  1800  cited 
cases,  attest  the  magnitude  ot  the  work  designed 
and  accompli^ed  by  Mr.  Kay. 

"  Mr.  Kay  says  that  he  has  'endeavoured  to 


From  the  LAW  JOURKAL. 


compile  a  guide  and  reference  book  for 
agents,  and  consuls.'    He  has 
not  to  add  lawyers  to  the  list  of  his 
work  9»ili,  W0  tJUnJL  be  vtelc^med 
hmve  H  tU  with  sh^pm£  tratuacUoms^ 
CffrdiaUy  at  it  M$uUtthiedfy  wiU  be  by 
eccu^  their  businest  m  the  £remt 


ship 

as 

:  hot  iff 


la  crown  i2mo.,  1876,  price  I2s.^  dotht 

OH  TMB 

LOCUS  STANDI  OF  PETITIONERS  AGAINST  PRIVATE  BILLS 

IN  PARLIAMENT. 

By  JAMES  MELLOR  SMETHURST.  Esq.,  of  Trinity  CoUege,  Cambridge,  M.A^ 

and  of  the  Inner  Temple,  Barrister-«t-Law. 

3  vols.  4to.,  1876-77.    5A  S'.>  cal£ 

THS 

PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

WITH  NOTES  AND  INDEX. 
Edited  by  G.  B.  Barton,  of  the  Middle  Temple,  Barrister-«t-Law. 

THE  NEW  ZEALAND  JURIST  (NEW  SERIES), 

JOURNAL  AND  LAW  REPORTS.    Published  Monthly. 

Edited  by  G.  B.  Barton,    Barrister-at-Law,  Dunedin,  New  Zealand. 

The  Reports  include  all  cases  of  importance  argued  and  determined  in  the  Court  of 
Appeal  of  New  Zealand,  and  in  the  Supreme  Court  in  its  various  Districts. 
THE  New  Zealand  Jurist  is  the  only  Legal  Journal  puUished  in  New  ^^nnA. 
Orders  for  the  "  Jurist  "  will  be  received  by 

STEVENS  &  HAYNES,  BELL  YARD,  TEMPLE  BAR,  LONDON. 
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In  one  thick  volume,  8vo.»  1875,  pnoe  25/.,  doth, 

THE   PRmorPLES   OF  THE  LAW  OF  RATING 

of  HEBEDITAMT.NTS  in  the  OOOUFATION  of  GOMFAinES. 

By  J.  H.  BALFOUR  BROWNE, 

OftJu  MiddU  TtmpU,  BarruUr-at'Lmu;  Registrar  to  tki  Railway  Ccmmissioturs. 


"The  tables  and  spedmen  valuations  which  are 
printed  in  an  appendix  to  tins  volume,  will  be  of 
great  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  S3rstem  of  Company  Rating.    There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise— R  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
quuified  him  to  undertake."— Z.<tw  Magaavu, 


In  Svo.,  1875,  P^<^c  'js,6d,t  cloth, 

THE  LAW  OF  USAGES  and  CUSTOMS: 

Si  ^^ractical  Hato  ^tract. 

By   J.   H.   BALFOUR    BROWNE, 

OJ  ikd  MiddU  Tfrn^le,  BarrisUr-at»Law  ;  Rtgiiirar  to  iht  RmUway  ContmissiffHtrt, 

"  We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Sdenoe  of  Law."— Ov«m/a 
JLaw  youmal. 

"  As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable— the  |»nnciples  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible,  and 
distinguished  when  necessary." — Irish  Lam  7tmss. 

"As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law.  •  ...  In  this  way  the  book  is  invaluable  to  the  practitutner."— Z.aitf  Magasiru, 

In  one  volume,  8vo.,  1875,  P"^^  '^'t  c^oth, 

THE  PEAOTIOE  BEFOEE  THE  RAILWAY  COMMISSIONERS 

UNDEE  THE  EEGULATION  OP  EAILWATB  A0T8,  1873  and  1874 ; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies ;  and  Appendices  of  Statutes  and  Cases. 

By  J,  H.  BALFOUR  BROWNE, 

0/tke  MiddU  TemfU,  Biwristsr-at-Law,  and  Registrar  to  the  Railway  Commissioturs, 


"  Mr.  Browne's  book  is  handy  and  convenient  in 
form,  and  well  arranged  for  the  purposes  of  refer- 
ence; its  treatment  of  the  subject  is  fully  and 
carefully  worked  out :  it  is,  so  fsu*  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.    It  is  the 


work  of  a  man  of  capable  I^al  attainments,  and  by 
ofiScial  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  £ail  to  meet  a  real  want 
and  to  prove  of  service  to  the  legal  profession  and 
the  public."— Zaw  Magasitu, 


In  8vo.,  1876,  price  Is,  6</.,  cloth, 

ON  THE  OOMPULSOBT  PUEOHASE  of  the  UNDEETAKINOS 

OF  OOHFAIHES  BT  OOBfOMXIOirS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament  By  J.  H.  Balpour  Browne,  of  the  Middle  Temple,  Barrister-at-Law ; 
Author  of  '*  The  Law  of  Rating,"  "  The  Law  of  Usages  and  Customs,**  &c.,  &c. 


"  This  is  a  work  of  considerable  importance  to  all 
Municipal  Corporations,  and  it  is  haroiy  too  much  to 
say  that  every  member  of  these  bodies  should  have 
a  copy  by  him  for  constant  reference.  Probabl^r  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  wul  pass  under  municipal 
control,  and  therefore  it  is  exceedingly  desirable 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under« 
stood.  This  task  is  made  easy  by  die  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  which  last  Session  passed  the  preamble 
of  the  '  Stockton  and  Middlesborough  Corporations 
Water  Bill.  1876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


both  by  the  promoters  and 


lents,  and  as  this 


ojnxmc 
was  the  fir^  time  in  which  the  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  r^arded  as  a 
leading  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  during  the  progress 
of  the  case.  Thus,  besides  the  main  question  of 
compulsory  purcha^,  and  the  question  as  to  whether 
there  wsis  or  was  not  any  precedent  for  the  Bill,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  lundred  sub- 
jects were  discussed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  legal  compendiiuu  on  the  large 
subject  with  which  it  so  ably  deals.*' 


%t 


dz 
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Now  ready,  in  Svo.,  1878,  price  6s,,  cloth, 

THE  LAW  KELATING  TO  CHARITIES, 

EspedaUy  with  Reference  to  the  Validity  and  Constraction  of 

CHARITABLE  BEQUESTS  and  CONVEYANCES. 

BY 

FEBDINAND  M.  WHITBFOBD,  of  Lincoln's  Inn,  Barrister-at-Law. 

lafS*  portion  of  th«  text,  together  with  die  cz- 
pUnations  pertiiient  to  them.  The  geneiBl  tenor 
of  Mr.  Whiteford's  work  is  that  of  a*dif  est  of  CMes 
rather  than  a  treatise,  a  feature,  however,  which 
will  not  diminish  its  usefulness  for  purpoees  of 
referenoe."— ^«w  Magamint  mmd  J?«ra#w. 


"The  Law  relatinc  to  Charities  by  F.  M. 
Whiteford,  contains  a  brief  but  dear  exposition  of 
the  law  relaling  to  a  dass  of  bequests  in  which  the 
intentions  of  donors  are  often  frustrated  by  un- 
acquaintance  with  the  Statutory  provisions  on  the 
subject.     Decisions  in  reported  Cases  occupy  a 


In  8yo.,  1872,  price  *js.  6d,,  doth, 

AN  EPITOME  AND  ANALYSIS 


or 


SAVIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  UW. 

.  By  ARCHIBALD  BROWN,  M.A. 

Edin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle  Temple,  Barrister-at-Law. 


"Mr.  Ardiibald  Brawn  deserves  the  thanks 
of  all  interested  in  the  science  of  law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  woifc  00  '  ObUgations.' 
Mr.  Brown  has  undertaken  a  double  task— the 
translation  of  his  author,  and  the  analysb  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  wiO  be  seen  at  a  glance ; 
the  French  transIaBon  eonsistiiig  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  comnared 
with  Mr.  Brown'e  thin  volume  of  a  Jiundrea  and 


fifty  pages.  At  the  same  time  the  jath  of  Von 
Savigny's  matter  seems  to  be  very  successfully  pre- 
serve, nothing  which  might  be  useful  to  the 
English  reader  oeing  apparently  omitted. 

The  new  edition  of  Savigny.wHI,  we  hopc^  be 
extensively  read  and  referred  to  fay  £nglish  lawyers. 
If  it  is  not,  it  will  not  be  the  fault  of  ttie  translator 
and  epitomiser.  Far  less  will  it  be  the  fault  of 
Savigny  himself  whose  dear  definitions  and  accu- 
rate tests  are  of  great  use  to  die  legal  practitiDner.*' 


THS    SLEHENTS    OF    ROMAN    LAW. 

Id  916  pages  8va,  1875,  price  lor.,  doth, 

A  CONCISE   DIGEST  pF  THE   INSTITUTES 

GAIUS   and' JUSTINIAN, 

IVitA  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 

Analytical  Tables,  Lists  of  Laws,  &*c,  &*c. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Bxamination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By   SEYMOUR  F.   HARRIS,  B.C.L.,  M.A., 

OF    WORCKSTBR    COIXBCB,    OXFORD,     AND    THB    INNBR    TBMPLB,    BAXRISTBX-AT-t^W ; 
AUTHOR  OF  *'  UNtVBRSITIBS  AND  LSCAL  BDUCATIOll." 


**Jlfr.  Harriis  digest  ought  to  have  very  great  success  awtongktw  students  both  in  the 
Inns  of  Court  and  the  Universities,  His  booh  gives  evidence  of  praiseworthy  accuracy 
and  laborious  condensation,^^ — Law  Journal. 

"  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gains  and  Justinian,  and  is  so  arranged  that  tht  reader  can  at  once  see 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact 
and  accurate  references  to  titles  and  sections  given  hi  can  at  once  refer  to  the  origineJ 
writers.  The  concise  manner  in  which  Mr,  Harris  has  arranged  his  digest  will  render 
it  most  useful,  not  only  to  the  students  for  whom  it  was  originally  written^  hut  also  to  those 
persons  who,  though  they  have  not  toe  time  to  wade  through  the  larger  treatises  of  JPoste^ 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  knowledge  oj  Roman  LetwJ'* — 
Oxford  and  Cambridge  Undergraduates*  Journal, 

••  Mr,  Harfis  deserves  the  credit  of  having  produced  an  epitome  which  will  be  of  serviee 
to  those  numerous  students  who  have  no  time  or  sufficient  ability  to  analyse  the  Institutes  for 
themselves:'— iJ^yr  Times. 
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For  the  Preliminary  Examinations  before  Entering  into  Articles  of  Clerkship 

to  Solicitors  under  the  Solicitors  Act,  1877. 

Now  ready,  in  a  handsome  4to.  volume,  with  Map  of  the  World,  price  los,,  doth, 

THE    STUDENTS'   REMINDER    AND    PUPILS'    HELP    IN 
PREPARING  FOR  A  PUBLIC  EXAMINATION. 

By    THOMAS    MARSH, 

Private  Tutor,  Author  of  an  "  English  Grammar,"  &c 

"  In  these  days  of  competitive  examination  and  well-nigh  univenal  education,  students  will  find  a 
useful  auxiliary  in  the  '  Student's  Reminder  and  Pupil's  Help/  by  Thomas  Marsh,  which  gives  in  a 
concise  form  some  fruitful  information,  that,  just  because  it  is  elementary,  is  apt  to  be  momentarily 
forgotten."— TA^  Graphic. 

**  We  welcome  this  compendium  with  great  pleasure  as  being  exactly  what  is  wanted  in  this  age  of 
competitive  examinations.  It  is  evidently  the  work  of  a  master  hand,  and  could  only  be  compiled  by  one 
thoroughly  experienced  tn  the  work  of  teaching.  Mr.  Marsh  has  summarised  and  analysed  the  subjects 
required  for  the  preliminary  examinations  of  law  students,  as  well  as  for  the  University  and  Civil  Service 
examinations.  He  has  paid  special  attenti<m  to  mathenutics,  but  the  compendium  also  includes  ancient 
and  modem  languages,  geography,  dictation.  &c.  It  was  a  happy  idea  to  make  it  quarto  size,  and  the 
type  and  printing  are  clear  and  legible."— /rwA  Law  Tim€S. 

"  This  remarkable  volume  might  almost  be  described  as  containing  a  litde  of  everything,  and  any 
student  who  masters  its  contents  may  fairly  regard  himself  as  standing  well  for  such  ordinary 
examinations  as  he  may  be  called  upon  to  pass.  Mr.  Marsh  has  evidently  had  great  experience  in 
preparing  pupils  for  such  tests,  and  he  has  in  this  work  brought  together  a  mass  of  leading  points  on  a 
variety  of  subjects  for  their  assistance."— CtVfy  Prut. 

Now  ready,  Second  Edition,  in  8vo,,  price  21/.,  cloth, 

ENGLISH 

CONSTITUTIONAL    HISTORY. 

From  the  Teutonic  Invasion  to  the  Present  Time. 

BY 

T.  P.  TASWELL  LANGMEAD,  B.CL., 

Of  Lincolii^s  Inn,  Barrister-at-Law,  late  Tutor  on  Constitutional  Law  and  Legal 
History  to  the  Four  Inns  of  Court,  and  formerly  Vinerian  Scholar  in  the 

University  of  Oxford. 
Second  and  Enlarged  Edition,  revised  throughoat,  and  in  many  parts  rewritten. 


>rf'Vy**-V^*.*  * 


Extracts  from  some  Reviews  of  the  First  Edition. 

*'  We  thiidL  Mr.  Taswell-Langmead  may  be  congrattdated  upon  haying  compiled  an 
elementary  wotfk  of  conspicuous  merit.*' — Pall  Mall  Gazette, 

**  It  bears  marks  of  great  industry  on  the  part  of  the  compiler,  and  is  most  completely 
stocked  with  all  theiimportant  facts  in  the  Constitutional  History  of  England,  which  are 
detailed  with  much  eonciseness  and  accuracy,  .  .  .  and  is  very  full  and  dear.'* — Spectator, 

"  For  students  of  histoiy  we  do  not  know  any  work  which  we  could  more  thoroughly 
recommend." — LofU}  Times, 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and 
\i.ytr— Globe. 

"For  conciseness,  comprehensiveness,  and  clearness,  we  do  not  know  of  a  better 
modem  book  than  Mr.  Taswell  Langmead's  '  English  Constitutional  Histoiy.' " — Notes 
and  Queries, 

**  The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly 
what  such  a  history  should  be," -^Stafulard, 

*'As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete 
work." — Law  journal, 

**  Mr.  Taswell-Langmead  has  endeavoured  in  the  present  volume  to  bring  together 
all  the  most  prominent  features  in  the  Constitutional  History  of  England,  and  explain 
their  origin  and  development.  It  is  possible  to  gain  from  a  hundred  pages  of  Mr.  Lang- 
mead's  work  a  knowledge  of  the  growth  and  progress  of  the  present  system,  which 
elsewhere  could  only  be  obtained  in  many  volumes.' —/ri>A  Law  Times, 

**  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject  It  is, 
however,  in  dealing  with  that  chief  subject  of  constitutiouu  history — ^parliamentary 
government — ^that  the  work  exhibits  its  great  superiority  over  its  rivals." — Academy. 
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Fifth  Edition,  in  8to.,  i8So,  price  25^.,  doth, 

THE  PRINCIPLES  OF  EQUITY. 

3|ntenlieO  for  tfje  WLftt  of  &tulient0  ano  tfie  ^tottfiislon. 

By  Edmund  H.  T.  Snell,  of  the  Middle  Temple,  Barrister-at-Law. 

FIFTH    EDITION. 
TO     "WHIOII    IS    JLIDIDEiX) 

AN  &PITOME  OF  THE  EQUITT  PRACTICE. 

SECOND  EDITION. 

By  Archibald  Brown,  M.A.  Edin.  and  Oxon.,  and  B.C.L.  Ozon.,  of  the  Middle 
Temple,  Barrister-at-Law  ;  Author  of  **  A  New  Law  Dictionary,''  "  An  Analysis, 
of  Savigny  on  Obligations,"  and  the  **  Law  of  Fixtures." 

REVIEWS. 

"  The  diaages  introduced  by  the  Judicature  Acts  have  been  well  and  fully  explained  by  the  present 
edition  of  Mr.  Snell's  treatise,  and  erervthing  necessary  in  the  way  of  revision  has  been  conscientiously 
accomplished.  We  perceive  the  fruitful  impress  of  the  '  amending  hand '  in  every  page ;  the  remits  oi 
the  decisions  under  tne  new  system  have  been  carefully  explained,  and  engrafted  mto  the  original  text ;. 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  Brown,  has  proved  the  fallacy  of  Bentham's  description  of 
Equity  as  '  that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  is  able  to 
ddineate.'  He  has  added  a  book,  comprising  127  pages,  on  the  present  'Practice  in  Equity/  as  to 
which  he  observes  that  it  '  will  be  {vobably  found  by  students  very  serviceable,  and  by  practitioners  very 
handy  and  convenient,  seeing  that  it  embodies  the  whole  procedure  (even  in  its  minutest  details),  and  at 
the  same  time  collects  it  all  together  under  efficient  practical  headings,  with  their  subdivisions,  so  much  so 
that  everything  may  be  found  in  the  '  Practice  without  either  difficulty  of  search  or  diversity  of 
reference.  This,  on  the  whole,  accurately  describes  the  general  character  and  quality  of  that  portion  of 
the  woric ;  but  at  the  same  time,  we  must  say  that  it  cannot  well  claim  to  be  much  more  than  a  skU/ul 
fricis  0/  tht  proctdurt  at/ortmtiaUd  a$»d  fretcr&ed  by  the  Actt  and  Rules  themselves,  with  a  few 
exceptions,  but  without  anything  like  an  expanded  treatment  such  as  might  render  that  portion  of  the 
work  equal  to  the  portion  dealing  with  the  pnncipl^  of  equity.  Suggested,  however,  by  the  necessities 
experienced  by  its  writer  in  his  own  practice,  ft  will  doubtless  prove  useful  to  others  in  an  equal  dqp-ee ; 
and  it  certainly  forms  a  valuable  and  much-needed  supplement  to  Mr.  Snell's  work." — Irish  Law  'Jierus, 

** '  Snell's  Eauity,'  as  this  work  is  so  familiarly  called,  is  a  work  which  is  probably  known  to  students 
of  the  law  in  all  coimtries  where  the  English  language  is  spoken,  and,  as  a  matter  of  fact,  no  one  wfaa 
attempts  the  study  of  Equity,  can  obtain  a  really  proper  insight  into  the  science  without  a  perusal,  sooner 
or  later,  of  this  book.  In  x868  the  '  Principles  of  Equity'  appeared  for  the  first  time.  Ever  since  that 
date  it  has  been  the  standard  work  on  the  subject.  Tne  Edition  before  us  is  the  fourth  that  has  appeared, 
and  from  the  many  additions  and  improvements  that  are  embodied  in  it,  it  will,  we  are  convinced,  quite 
equal,  if  not  increase,  its  hitherto  well-deserved  popularity.  The  present  edition,  unlike  former  ones,  is 
divided  into  two  Books.  The  first  Book  consists  of  the  original  '  Principles '  in  form  and  style  similar  to 
the  edition  first  published  by  Mr.  Snell,  with  the  exception  that  some  paragraphs  have  been  entirely 
re-written  and  additions  made  to  it,  so  as  to  bring  it  more  in  consonance  with  the  existing  state  of  the 
law.  In  its  general  character  this  part  of  the  work  is  not  much  altered  from  former  editions,  as  the  many 
minor  errors  and  deficiencies  have  been  corrected,  while  the  language  used,  and  the  contents  of  the  book 
generally,  have  been  worked  up  to  the  level  of  the  new  procedure  introduced  by  the  sweeping  and 
important  l^islation  which  has  been  effected  during  the  last  five  years.  The  second  Book,  comprising 
an  '  Epitome  of  the  Equity  Practice,'  is  an  entirely  new  addition  to  the  origiiul  woric,  and  emanates  from 
the  pen  of  Mr.  Archibald  Brown,  B.CL.of  Oxford,  and  of  the  Middle  Temple,  Barrister-at-Law,  who  has 
handled  his  subject  in  an  eminently  able^  and  satisfactory  manner.  This  'Practice  in  Equity'  embodiei  I 
the  whole  procedure  in  its  minutest  details,  and  will,  doubtless,  be  found  most  serviceable  to  practitioners 
as  well  as  to  students.  Leaving  out  of  question  the  use  which  this  part  of  the  work  wiU  be  to  the 
practitioner,  there  can  be  no  doubt  that  to  students  the  whole  book  will  be  tu  indispensable  in  the  future 
as  it  has  been  in  the  past ;  and,  as  regards  the  second  part,  namely  that  portion  of  the  woric  which  relates 
to  Equity  Practice,  we  have  no  doubt  that  a  proper  knowledge  of  it  will  enable  a  student  to  successfully 

fass  any  examinations  in  the  subject,  whether  it  be  at  the  Universities,  at  the  Inns  of  Court,  or  in  the 
[all  of  the  Incorporated  Law  Socitty.''^-Ox/pnl  and  Cambridge  Undergradsmteif  y^umal, 

"  We  know  of  no  better  introduction  to  the  Principles  of  Equity.** — 
Canada  Law  Journal. 

"Within  the  ten  years  whidi  have  elapsed  since  the  appearance  of  the  first  edition  of  this  work,  its 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  by  students,  tutors  fljid  practiti<Hiers, 
as  the  best  elementary  treatise  on  the  important  and  difficult  branch  of  the  law  which  forms  its  subject. 
In  editing  the  fourth  editbn,  Mr.  Brown,  while  'working  up  the  language  and  contents  of  the  book  to 
the  level  of  the  new  procedure  introduced  by  the  Judicature  Acts,'  noting  changes  of  the  law,  and 
correcting  minor  errors,  has  wisely  abstained  from  interference  with  the  reneral  character  of  the  work, 
which  equally  with  its  lucidity  and  trustworthiness  has  shared  in  gaining  uie  approval  of  the  profeuloii. 
But  he  has  added  a  new  feature  in  an  Epitome  of  the  Practice  in  Equity  which  forms  a  valuable  comple- 
ment to  the '  Principles,'  equally  useful  to  the  young  practitioner  and  to  the  student,  by  whom  Principles 
and  Practice  should  be  concurrently  studied.  We  think  Mr.  Brown  is  to  be  congratulated  on  having 
produced  a  really  useful  Epitome,  which  while  not  attempting  to  supersede  the  larger  Practices,  will  be 
iound  a  safe  guide  to  the  Practitioner  in  all  ordinary  prooeedings.">-/,<nv  Magaaine  emd  Remem* 
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In  one  Tolume,  Svo.,  1874,  P^ce  iSf .,  cloth, 

PRINCIPLES   OF  GONVEYANGING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS, 

By  Hknry  C.  Deane,  of  Lincoln's  Inn,  Barrister-at-Law,  sometime  Lecturer  to  the 

Incorporated  Law  Society  of  the  United  Kingdom. 


"  Mr.  Dcane  b  one  of  the  Lecturers  of  the  locorporsited  Law  Society,  and  in  his  elementary  woric 
intended  for  the  nse  of  students,  he  embodies  some  lectures  given  at  the  hall  of  that  society.  It  would 
weary  our  readers  to  take  them  over  the  ground  necessarily  covered  by  Mr.  Deane.  The  first  part  is 
devoted  to  Corporeal  Hereditaments,  and  the  second  to  Conveyancing.  The  latter  b  prefaced  by  a  very 
interesting  'History  of  Conveyancing/  and  for  practica]  purposes  the  chapter  (Ch.  a.  Part  II.)  on 
Conditions  of  Sale  is  decidedly  valuable.  The  most  recent  legislation  is  handled  by  Mr.  Deane  in  con- 
nexion with  the  old  law,  the  Judicature  Act  and  the  Vendor  and  Purchaser  Act  both  being  considered 
in'this  chapter  on  Conditions  ca  Sale.  We  might  make  some  interesting  quotations,  but  the  work  is  one 
which  those  engaged  in  conveyancing  should  purchase  and  put  on  their  shelves,  and  welcome  it  with  the 
recommendations  which  we  have  already  recoraed."— Z«fv  Times, 


"  JVe  hope  to  see  this  hooky  like  Snelts  Equity ^  a  standard  class-hook  in 
all  Law  Schools  where  English  law  is  taughtr — Canada  Law  Journal. 


(« 


Mr.  Deane  has,  we  believe,  succeeded  in  writing 
the  very  simplest  work  ever  published  on  the  abstruse 
subject  of  conveyancing ;  and  has  by  his  language 
and  illustrations,  explamed  points  of  law  in  a  way 
that  cannot  be  misunderstood.  For  this  reason,  and 
as  being  the  most  elementary  work  combining  the 
elements  of  real  property  law  with  the  principles  of 
practical  conveyancing,  we  can  heartily  recommend 
It  as  a  first  book  on  the  subject  of  which  it  treats. 
As  such  we  should  think  it  would  be  both  worthy 
and  suitable  to  be  named  as  one  of  the  books  that 
are  required  to  be  read  as  a  preparation  for  the 
various  Law  Elxaminations.''— TVItf  Law, 

"  It  seems  essentially  the  book  for  young  convey- 
ancers, and  will,  probably,  in  many  cases  supplant 
Williams.  It  b,  in  fact,  a  modern  adaptation  of 
Mr.  Watkin's  book  on  conveyancing,  anid  b  fully 
equal  to  its  prototype.**— /m^  Law  Times, 

"A  general  review  of  the  scope  of  Mr.  Deane's 
volume  and  a  perusal  of  sevoral  of  its  chapters 


have  brought  us  to  the  condosion  that,  though  its 
contents  are  purely  elementary,  and  it  contains 
nothing  which  b  not  familiar  to  the  practitioner, 
it  may  he  extremely  useful  to  students,  and  espedally 
to  those  gentlemen  who  are  candidates  for  the 
various  legal  examinations.  There  are  so  many 
questions  set  now  on  case  law  that  they  would  do 
well  to  peruse  thb  treatise  of  Mr.  Deane's,  and  use 
it  in  conjunction  with  a  book  of  questions  and 
answers.    They  will  find  a  considerable  amount  of 

Suity  case  law,  especially  in  the  second  part  of 
r.  Deane's  bcNok,  which  comprises  in  substance 
some  lectures  delivered  by  the  author  at  the  Law 
Institution." — Law  yownoL 

**  The  first  part  of  the  volume  b  composed  of  a 
series  of  chapters  on  corporeal  hereditaments,  and 
the  second  part  of  some  lectures  on  conveyancin|; 
recently  delivered  by  the  author  at  the  Law  Insti- 
tution. It  b  enough  to  say  that  Mr.  Deane  writes 
clearly  and  to  the  point."— kSTa/wn&iy  Review, 


In  8vo.y  price  6;.,  cloth, 

A  Sununary  of  the  Law  and  Practice 

in  Admiralty. 

FOR   THE    USE   OF   STUDENTS.  ' 
By  EUSTACE  SMITH, 

Of  the  Inner  Temple ;  Author  of  "  A  Summary  of  Company  Law." 

In  8to.,  price         cloth, 

A  Summary  of  the  Law  and  Practice  in 

the  Ecclesiastical  Courts. 

FOR    THE    USE    OF    STUDENTS. 
By  EUSTACE  SMITH, 

Of  the  Inner  Temple ;  Author  of  "  A  Summary  of  Company  Law,"  and  "  A  Summa' 

of  the  Law  and  Practice  in  Admiralty." 
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In  one  volume,  8vo.,  price  20f.,  cloth, 

PRINCIPLES  OF  THE  COMMON  UW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By  JOHN  INDERMAUR,  Solicitor, 

AUTHOR  or   **A  MANUAL  OF  THE  PRACTICE  OF  THE  SUFRSMX  COURT," 
"  EPITOMES  OF  LEADING  CASES,"    AND  OTHER  WORKS. 


"  This  work,  the  author  tells  us  in  his  Preface,  is  written  maittly  mih  a  viem  te  it* 
examinations  of  the  Incorporated  Law  Society  ;  but  we  think  it  is  Hkefy  ia  attain  a  ssir 
usefulness.  It  seerns,  so  far  as  we  can  judge  from  the  parts  we  have  exeuninedy  to  he  & 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  reacUxble;  sz^ 
not  only  students,  but  many  practitioners  emd  the  public  might  benefit  by  a  perusal  cj  ti: 
ptf^."— Solicitors*  Journal. 

"  Mr.  Indennaur  has  very  clear  notions  of  what  a  law  student  should  be  tai^t  to 
enable  him  to  pass  the  examinations  of  the  Incorporated  Law  Society.  In  this,  his  las: 
work,  the  law  is  stated  carefully  and  accurately,  and  the  book  will  probabfy  prorr 
Acceptable  to  students." — Lesw  Times, 

"  Mr.  Indermaur's  book  will  doubtless  be  found  a  useAil  assistant  in  the  l^gal  papU 
room.  The  statements  of  the  law  are,  as  far  as  they  go,  accurate,  and  have  been  skiifiallj 
reduced  to  the  level  of  learners.  Mr.  Indermaur  possesses  one  great  merit  of  an  instroctar 
— he  is  able  tc  bring  out  the  salient  points  on  wide  subjects  in  a  telling  manner.'* — Lss 
Journal, 

**  Mr.  Indennaur  has  acquired  a  deservedly  high  reputation  as  a  writer  of  convenicm 
epitomes  and  compendiums  of  various  branches  of  tiie  Law  for  the  ttse  of  students. 
Within  the  limits  which  the  author  has  assigned  to  himself,  he  has  certainly  gyrcn  proof 
of  praiseworthy  industry,  accuracy,  and  clearness  of  exposition,  which  cannot  £ul  to  be 
of  the  greatest  advantage  to  the  law  student  The  practising  solicitor  will  also  find  this 
a  venr  useful  compendium*  Care  has  evidently  been  taken  to  note  the  latest  decisiocs 
on  important  points  of  law.  A  full  and  well-constructed  Index  supplies  every  lacilitj 
for  ready  reference.'* — Law  MagoMine, 

"  The  works  of  Mr.  Indermaur  are  the  necessary  outcome  of  the  existing  system  of 
legal  education,  and  are  certainly  admirably  adapted  to  the  needs  of  students.  We 
observe  that,  in  the  preface  to  his  Principles  of  the  Common  Law,  the  author  announces 
that  he  had  a  collateral  object  in  view — ^vix.,  to  produce  a  work  useful  to  the  practitioner. 
To  sessional  practitioners,  and  those  whose  libraries  are  limited,  we  have  no  donbt  Xhax 
this  work  will  prove  a  useful  acquisition ;  but  its  special  merit  appears  to  us  to  be  that 
it  most  adequately  achieves  that  which  was  the  author's  principal  object — namely,  to 
supply  a  book  upon  the  subject  of  Common  Law  which,  whilst  being  elementary  and 
readable  on  the  one  hand,  yet  also  goes  sufficiently  into  the  subject  to  prqtaie  students 
for  examination.  The  author,  who  possesses  a  well-established  reputation  as  a  lav 
tutor,  and  as  an  able  and  indefatigable  writer  of  books  for  students,  certainly  knows 
precisely  just  what  it  is  that  students  require,  and  that  desideratum  he  has  fiilly  supplied 
We  might  suppose  that  the  work  itself  was  the  didactic  embodiment  of  the  prize  answers 
to  a  voluminous  code  of  examination  questions  on  the  subject  of  common  law ;  and 
presenting,  as  it  does,  a  lucid,  careful,  and  accurate  outline  of  the  elementary  principles 
applicable  to  contracts,  torts,  evidence,  and  damages,  such  a  work  cannot  fail  to  prove 
abundantly  useful  to  the  student" — Irish  Law  Times, 
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In  Svo.,  1878,  price  lor.,  doth. 

A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT 

OF  JUDICATURE, 

In  the  Queen*s  Bench,  Common  Pleas,  Exchequer,  and  Chancery  Divisions.    Intended 
for  the  use  of  Students.    By  John  Inde&maur,  Solicitor. 


«« I 


This  is^  a  ver/  useful  student's  book.  It  is  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  details.  The  portion  relating  to  the  Chancery  Division  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  and  may  be  advantageously  used,  not  only  by 
articledlderks,  but  also  by  pupils  entering  the  chambers  of  ec^uity  6x9£xaxatxL.**—Solieitors*  Jouma/. 

^  "Intended  for  the  use  ot  students,  this  book  is  executed  with  that  accurate  knowledge  and  care  which 
distinguish  Mr.  Indermaur.  It  treats  carefully  of  the  steps  to  be  taken  in  Uie  several  divisions,  and  in  the 
appendix  is  given  a  table  of  some  of  the  principal  tiines  of  proceedings.  Not  only  the  student  but  the 
practitioner  will  find  this  little  volume  of  use." — l^w  Times. 

**  Mr.  Indermaur's  treatise  is  addressed  to  the  attention  of  students  ;  and  what  student  but  knovrs  that 
the  name  of  that  author  is  a  guarantee  of  the  utility  of  any  work  so  presented  ?  His  '  Manual  of  I^ctice,' 
while  avoiding  unnecessary  (Ktails,  furnishes  a  concise  but  complete  elementary  view  of  the  procedure  in 
the  Chancery  and  Common  Law  Divisions  of  the  High  Court  of  Justice  under  the  English  Judicature 
Acts :  and  certainly  any  examination  on  the  subject  must  be  very  unreasonable  that  a  student  who  has 
mastered  Mr.  Indermaur's  perspicuous  reading  on  the  practice  could  fail  to  pass."— /rirA  L^nu  Twut, 

Fourth  Edition,  in  8vo.,  1877,  price  dr.,  cloth, 

AN    EPITOME    OF    LEADING    COMMON    LAW   OASES; 

WITH    SOME   SHORT    NOTES   THEREON. 

Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."    By  John  Indermaur, 

Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"  We  have  received  the  diird  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Ind«r> 
maur.  Solicitor.  Tlie  first  edition  of  this  work  was  published  in  February,  1873,  the  second  in  April,  2874,  and 
now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  the  value  of  this  book  can  be  fur^ 
nished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition."-^aw  ^ffumai. 

Third  Edition,  in  8vo.,  1877,  price  6j.,  cloth, 

AN   EPITOME   OF   LEADING    CONVEYANCING   AND 

EQUITY   CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,  Solicitor,  Author  of  "An  Epitome  of  Leading 

Common  Law  Cases." 


««' 


'We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  hcwAing  Convey- 
iuidng  and  Equity  Cases.     The  work  is  very  well  done." — Law  Ttmes. 

**  The  Epitome  well  deserves  the  continued  patronage  of  the  class— Students— for  whom  it  b  espedaUy 
intended.    Mr.  Indermaur  will  soon  be  known  as  the  'Students'  Friend.'  "-Canada  Law  yornmai. 


Third  Edition,  in  8vo.,  1880,  price      ,  cloth, 

SELF'PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING  A   COMPLETE  COURSE   OF  STUDY,  WITH  STATUTES, 

CASES,   AND    QUESTIONS; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"  In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  intermediate 
examination  to  the  final.  His  advice  is  practical  and  sensible :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowliKlge  more  than  sufficient 
to  carryllim  Uuough  the  final  examination."— >5'^a:»torr'  y^urmai, 

"  This  book  contains  recommendations  as  to  how  a  complete  course  of  study  for  the  above  examination 
should  b^  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  tack  in  h»  reading,  and  that  ^ny  one  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  topass  wim  great  credit.' —Zmir  youmai. 

In  8vo.,  1875,  price  6x.,  cloth, 

THE  STUDENT'S  GUIDE  TO  THE  JUDICATURE  ACTS, 

AND  THE  RULES  THEREUNDER  i 

Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indermaur,  Solicitor. 

"As  the  result  of  the  well-advised  method  adopted  by  Mr.  Indermaur,  we  have  a  Guide  which  will 
unquestionably  be  found  most  useful,  not  only  to  Students  and  Teachers  for  the  purpose  of  examination. 
but  to  anyone  desirous  of  acquiring  a  first  acquaintanceship  with  the  new  system.^'— /mA  Law  Timut. 


26 


W0BK8  70S  LAW  BTUBEVTB. 


In  one  volume,  8vo.,  price  211.,  doth. 


A  NEW   LAW    DICTIONARY, 

AWD 

$n«{tttttte  of  ti)e  Uifiole  Hato ; 

EMBRACING  FRENCH  AND   LATIN  TERMS.  AND  REFERENCES  TO  THE 

AUTHORITIES,  CASES,  AND  STATUTES. 

By    ARCHIBALD    BROWN, 

M.A.  Edin.  and  Oxon^  and  B.C.L.  Oxon.,  of  the  Middle  Temple,  Banister-at*Law;  Author 
of  the  "  Law  of  Fixtures,"  '*  Analysis  of  Savigny's  Obligations  in  Roman  Law,'*  &c. 

"  Afr,  Brown  has  succeeded  in  the  first  essential,  that  of  brevity.  He  has 
compressed  into  a  wonderfully  small  compass  a  great  deal  of  matter.  Our  im^ 
pression  is  that  the  work  has  been  carefully  executed^* — Solicitors'  Journal. 


'*  Thb  work,  laborious  and  difficult  as  it 
was,  has  been  admirably  carried  out,  and 
the  work  is  really  what  it  professes  to  be, 
a  complete  compendium.  An  index  to  a 
dictionary  is  a  novelty,  but  from  the  excep- 
tional nature  of  the  contents  an  index  was 
likely  to  be  most  useful,  and  accordingly  Mr. 
Brown  has  prefixed  to  the  book  a  copious 
index  by  which  a  student  can  at  once  turn  to 
the  main  body  of  the  work  and  obtain  the 
information  he  requires.  Authorities  and 
cases  are  abundantly  cited,  and  Mr.  Brown 
can  claim  with  justice  to  call  his  book  an 
institute  of  the  whole  law." — Standard* 

"  In  a  modest  preface  Mr.  Brown  intro- 
duces us  to  a  rather  ambitious  work.  He 
has  endeavoured  to  compress  into  less  than 


four  hundred  pages  the  whole  law  of  Eng- 
land, and  has  evidently  bestowed  muai 
pains  on  the  execution  of  the  task.  He 
does  not,  however,  aim  at  anything  higher 
than  rendering  a  service  to  students  prepar- 
ing for  the  Bar  or  for  the  lower  branch  of 
the  profession,  and  there  can  be  no  doubt 
that  he  has  produced  a  book  of  reference 
which  will  be  useful  to«  the  class  he  has  had 
in  view.  Mr.  Brown  has  perhaps  done 
about  as  much  as  any  one,  not  a  rare 
genius,  could  do,  and  his  Dictionary  will  be 
serviceable  to  those  who  are  in  want  of  hints 
and  references,  and  are  content  with  a 
general  idea  of  a  law  or  legal  principle.  It 
is  a  handy  book  to  have  at  one's  elbow." 
— Saturday  Review, 


'^  This  book  has  now  been  for  some  time  published^  and  we  have  had  many 
opportunities  of  referring  to  it.  We  find  it  an  etdmirable  Law  Dictionary^  and 
something  more,  inasmuch  as  it  contains  elaborate  historical  and  antiguisrian 
analyses  of  our  legal  system  under  the  several  headings.  The  student  and  the 
literary  man  will  find  the  book  very  useful  in  reading  and  writing.  Indeed  the 
people  who  are  not  lawyers^  but  who  nevertheless  feel  a  desire  or  are  under  a 
necessity  to  use  legal  terms,  or  who  meet  them  in  their  course  of  study  ^  cannot  do 
better  than  obtain  a  copy  if  this  work  and  use  it  judiciously ;  they  will  thereby 
be  enabled  to  avoid  the  ludicrous  errors  into  which  novelists  in  particular,  and 
public  speakers  too^  are  often  led  by  the  inappropriate  use  of  terms  whose 
meanings  they  do  not  perfectly  comprehend.^ — Irish  Law  Times. 

In  8vo.,  price  12s,,  cloth, 

THE    LAW    OF    FIXTURES. 

Third  Edition.    Including  the  Law  under  the 

AGRICULTURAL  HOLDINGS  ACT,  1875, 

Inctnrporating  the  frinci^  American  Decitutu,  wdgnurtUlyhringnte  ihtlawdaumioilufrt9mtii$mg. 

By  ARCHIBALD  BROWN,  M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon, 

OF  THE  MIDDLE  TEMPLE,   BARRISTER-AT-LAW. 


«(< 


The  dedsions  given  since  the  second  edition  of 
this  work  was  published  in  the  important  cases 
of  Expartt  DagUsh^  in  rt  IVUde,  and  Ex  ^rt* 
Barclay,  in  rt  Joyce,  and  several  other  further 
decisions  of  the  Courts  on  the  Law  of  Fixtures, 
have  rendered  a  third  edition  desirable.  The  author 
has  taken  the  optportunity  to  recast  the  general 
form  of  his  treatise.  ...  We  have  already 
adverted  to  the  recent  cases  0^  Ex  parte  Dagiish, 
in  rt  IViUe,  and  Ex  parte  Barclay,  in  rt  feyce. 
The  author  treats  of  them  at  some  length ;  and  the 
condusicn  at  which  he  arrives  is  very  important. 


and  claims  the  attention  of  legal  drafbmen  aind 
solicitors. 

We  have  touched  on  the  principal  features  of  this 
new  edition,  and  we  have  not  siiace  for  further 
remarks  on  the  book  itself:  bnt  we  may  observe 
that  the  particular  circumstances  of  the  cases  cited 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  Ae  juilges, 
at  the  same  time  the  author  has  not  spared  to  deduce 
his  own  observations,  and  the  treatise  is  conunend- 
able  as  well  for  originality  as  for  laboriousness." 
— Lazif  fourftat. 
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In  8vo.,  price  20s.,  cloth, 

PEINOIPLES  OF  THE  CRIMINAL  LAW. 

INTENDED  AS  A  LUCID  EXPOSITION  OF  THE  SUBJECT  FOR  THE  USE 

OF  STUDENTS  AND  THE  PROFESSION, 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

Of  Worcester  College,  Oxford,  and  the  Inner  Temple,  Barrister-at-Law ;  Author  of 
"  A  Concise  Digest  of  the  Institutes  of  Gaius  and  Justinian." 


•\j^    *-»^    ^•y^^*      \     -   «-^^     *^""v,^Ny^   /"^y 


REVIEWS. 

"  Tk^e  is  no  lack  of  Works  on  Criminal  Law^  but  there  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr,  Seymour  Harris  has  supplied.  Accustomed,  by  his  previous 
IckbourSj  to  thje  task  of  analysing  the  law,  Mr.  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  andjor  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris  has  produced 
a  clear  and  convenieftt  Epitome  of  the  Law,  A  noticeable  feature  of  Mr.  Harries  work, 
which  is  likely  to  prove  of  assistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  in/licted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Lena  will  be 
found.^* — Law  Magazine  and  Review. 

"This  work  purports  to  contaio  'a  condse  exposition  of  the  nature  of  crime,  the  varions  olTences 
punishable  by  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with 
tables  of  offences,  punishments,  and  statutes.  The  work  is  divided  into  four  booWs.  Book  I.  treats 
of  crime^  its  divisions  and  essentials;  of  persons  capable  of  committing  crimes:  and  of  principals  and 
accessories.  Book  II.  deals  with  offences  of  a  public  nature ;  offences  against  private  persons ; 
and  offences  against  the  property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as 
much  brevity  as  could  well  be  used  consistently  with  a  proper  explanation  of  the  le^I  characteristics  of 
die  several  ofiences.  Book  III.  explains  criminal  procedure,  mcluding  the  jurisdiction  of  Courts,  and 
the  various  steps  in  the  apprehension  and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the 
work  is  extremely  well  done,  the  description  of  the  trial  being  excellent,  and  thoroughly  calculated  to 
impress  the  mind  of  the  uninitiated.  Book  IV.  contains  a  short  sketch  of  'summary  convictions  before 
magistrates  out  of  quarter  sessions.'  The  table  o£  offences  at  the  end  of  the  volume  is  most  useful,  and 
there  is  a  very  full  index.   Altogether  we  musj  congratulate  Mr.  Harris  on  his  adventure." — Law  yourmal, 

'*  Mr,  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appearance 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  has  shown  an 
ability  of  omission  which  ts  a  good  test  of  skill,  ami  from  the  overwhelming  mass  of  the 
criminal  law  he  has  discreetly  selected  jusi  so  much  only  as  a  learner  needs  to  know,  and  Has^ 
presented  it  in  terms  which  render  it  capable  of  being  easily  taken  into  the  mind.  The  first 
half  of  the  volume  is  devoted  to  indictable  offences,  which  are  defined  and  explained  «r» 
succinct  terms  :  the  second  half  treats  of  the  prevention  of  offences,  the  courts  of  criminal 
jurisdiction,  arrest,  preliminary  proceedings  before  magistrcUes,  and  modes  of  prosecution 
and  trial ;  and  a  brief  epitome  of  the  laws  of  evidence,  proceedings  after  trial,  and  summary 
convictions,  with  a  table  of  offences,  complete  the  book.  The  part  on  procedure  will  be  found 
particularly  useful.  Few  young  counsel,  on  their  first  appearance  at  sessions,  have  more  than 
a  loose  and  general  notion  of  the  manner  in  which  a  trial  is  conducted,  and  often  commit 
blunders  which,  although  trifling  in  kind,  are  nevertheless  seriously  discouraging  and 
annoying  to  themselves  at  the  outset  of  their  career.  From  even  such  a  blunder  as  that  of 
mistaking  the  order  in  which  the  speeches  are  made  and  witnesses  examined,  they  may 
be  saved  by  the  table  of  instructions  given  here." — Solicitors*  Journal. 

"  Le  livre  de  M,  Seymour  F.  Harris  est  un  manuel  de  droit  criminel  destin^  aux  ^tudiants  en  droit 
et  aux  nraticiens.  II  condent  tme  exposition  concise  mais  compl&te,  sobre  mais  tr^cl£re  des  faits 
punissables,  des  peines  ^ict^es  par  la  loi,  de  I'or^nisation  des  juridictions  criminelles  et  de  la  manidv 
de  proo&Ier  devant  elles.  Ce  qui  est  surtout  prtoeux  pour  ceux  auxquels  cet  ouvrage  est  destin^,  c^est 
une  table  mtfthodique  des  £uts  pums  par  la  loi,  des  peines  qui  leur  aont  applicables  et  des  lois  qui  les 
prononcent.    Cette  table  et  I'inaication,  au  has  de  chaque  page,  du  texte  de  loi  dont  le  r£sum^  est  donntf 


temps  que  de  Tadmiration.  IVailleurs,  en  ce  moment  oh  ron  soul^e  tant  de  questions  i 
la  r^ression  p^nale,  cette  ^tude  du  droit  criminel  anglais  est  devenue  indispensable.  On  ne  pourra 
mieux  la  faire  <}ue  dans  le  manuel  de  droit  criminel  dont  nous  parlons  id  et  que  nous  no  louons  que 
comme  il  le  m.4x\tJt,**'~^Revue  Gin,  du  Droit  1878. 
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In  one  volume,  8vo.,  price  gs,  doth, 

LEADING   STATUTES   SUMMARISED, 

FOR  THE  USE  OF  STUDENTS. 

By  ERNEST  C.  THOMAS, 

Baoon  Scholar  of  the  Hon.  Society  of  Gray's  ha,  late  Scholar  of  Trioity  College,  Oatford ; 
Author  of  "  Leading  Cases  in  Constitutional  Law  Briefly  Stated." 

"  Win  doubtless  prove  of  much  use  to  students  for  whom  it  is  intended.  •  •  •  "*  •  Any  stadeet  vb: 
with  this  brief  summary  as  a  guide,  carefully  studies  the  enactments  themselves  in  the  Revised  Edi^:: 
of  the  Statutes,  cannot  fail  to  gain  a  very  considerable  acquaintance  with  every  branch  of  English  lav/^ 
Law  Ma^asitu. 

t*  Mr.  Thomas  has  done  a  useful  piece  of  work  in  compiling  a  little  book  which  is  not  intended  to  a^ 
students  the  trouble  of  looking  at  the  statutes  for  themselves,  but  which  will  be  valoable  botk  to  gv^ 
them  through  '  the  single  sentences  of  enormous  length/  of  which  Sir  James  Stephen  has  sptA% 
and  as  a  convenient  book  of  reference." — Saturday  Xtvuw, 

*  This  is  an  ingenious  work.  The  author,  feeling  that  students,  like  a  good  many  more  cxperksixd 
persons,  are  rather  bothered  with  the  gigantic  bulk  of  our  statute  law,  has  hit  upon  the  idea  of  pH^dag  ses 
more  than  one  hundred  statutes  of  general  practical  importance,  and  giving  a  summary  of  thcaa.  H« 
divides  these  into  three  classes,  and  places  them  under  the  titles, '  Common  Law,*  *  Oixninal  Law,'  Afii 
'  Equity  and  Conveyancing.'  There  is  an  index  to  the  volume,  which  enables  the  reauler  to  find  at  oace 
the  Act  he  wants ;  and  the  summaries  seem  Co  be  accurate  and  sufficiently  full.  Of  ccwirsc  the  hosk 
belongs  to  the  list  of '  cram '  instructors ;  but  it  has  merits  beyond  those  of  mete  help  to  esamiaaCkB.''— 
Zutw^ifurnai* 

In  8va,  price  6s.,  cloth, 

LEADING  CASES  IN  CONSTITUTIONAL  LAW 

BBIEFLT  8TATSD,  WITH  DTTBODirOTIOV,  EXCUBSUflBI,  AVD  H0X1B. 

By  ERNEST  C.  THOMAS, 

Bacon  Scholar  of  the  Hon.  Society  of  Gray's  Inn,  Ute  Scholar  of  Trinity  Con«ge;p  Oxibrd. 


^  "Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illustraling  Cae> 
stitutional  Law,  that  is  to  say,  all  questions  as  to  the  rif^hts  or  authority  of  the  Crown  or  tmtitmw  under  it. 
as  regards  not  merely  the  constitutioa  and  structure  given  to  the  governing  body,  but  -^  -* 
which  the  sovereign  power  is  to  be  exercised.    In  an  introductory  essay  Mr.  Thomas 


and  intelligeat  survcnr  of  the  general  functions  of  the  Executive,  and  the  prindplea  by  whidit  tfaey  SR 
regulated ;  and  then  follows  a  summary  of  leading  cases."'— J'a<»n£sy  i?r~ ' — 


"  Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  famiBar  leadinsT  cases. *'- 
Lam  Timts. 


In  8vo.,  price  &f.,  doth, 

AN  EPITOME  OF  HINDU  LAW  CASES, 

\VITH  SHORT  NOTES  THEREON, 

And  Introductory  Chapters  on 

SOURCES  OF  LAW,  MARRIAGE,  ADOPTION,  FARTITION,  AND 

SUCCESSION. 

By  WILLIAM  M.  P.  COGHLAN, 

BOMBAY  CIVXI.  SBRVICB,  JUDGB  AND  SBSStOKS  JUDGS  OF  TANNA. 

"  Apart,  altogether,  from  their  professional  value,  these  introductory  chapters  are  interestiag  to  the 
layman,  as  presenting;  a  series  of  curiously  exact  photographs  of  every  day  Hmdu  life,  which  are  further 
illustrated  by  the  ruhngs  ofthe  various  High  Courts.  We  have  only  space  to  direct  the  resKlcfs*  atteatioa 
to  the  chapters  on  marriage,  and  the  cases  dted,  for  we  made  use  of  this  text-book  mxaaag  others  ia 
discussing  the  Hindu  marriage  laws  in  our  columns  last  year.  Mr.  Coghlaa  is  well  known  as  the  Judge 
and  Session  judge  of  Tanna,  and  as  one  of  the  closest  students  of  Hndu  life  as  well  as  of  Hindu  lav. 
His  volume  is  already  a  text-book  to  the  students  of  Hindu  law  Sn  England,  and  shouM  also  find  a 
welcome  here  from  practitioners,  and  even,  through  the  intrinsic  interest  ol  the  subject  and  the  ability  of 
treatment,  from  those  general  readers  who  may  be  interested  in  Indian  matters."'^ 7)Musr  gf  India. 

"  Mr.  Cogfalan,  Judge  and  Sessions  Judge  of  Tanna,  has  prepared  an  epitome  of  some  Hindoo  law  cases 
as  a  guide  to  the  law  reports  and  to  the  standard  text-books.  Apart  from  its  professional  value,  it  presents  a 
curious  picttire  of  Hindoo  customs  and  ideas  on  various  subjects,  such  as  marriage,  family  ties,  &c.*^— 
Saturday  RettUw, 
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In  a  handy  volume^  price  5^.,  cloth^ 

RAILWAY  PA88EN6ER8  &  RAILWAY  COMPANIES: 

C|)efr  SDudesr,  ieifg|)t0  anb  ICiabUCtfe^. 

By  LOUIS  ARTHUR  GOODEVE,  of  the  Middle  Temple, 

Barrister-at-Law. 

"  Mr.  Goodere's  Ilttile  l)ook  is  a  concise  epitome  of  the  Acts,  Bye-laws,  and  Cases  relating  to  passengers 
and  their  perTOnal  lusgage.  It  is  clearly  writteiK  and  the  reader  is  able  speedily  enough  to  find  any 
point  upon  which  he  desires  to  inform  himself."— >Z4Kir  Joumal, 

"  Mr.  Goodere  has  rendered  a  service  to  the  public  in  making  a  digest  of  the  law  relating  to  railway 
passcffigers,  induding  the  respective  duties,  rights,  and  liabilities  of  the  Companies  on  the  one  hand  and 
passengers  on  the  other,  as  laid  down  by  the  statutes  and  the  decisions  of  the  Superior  Courts.  The 
various  points  are  treated  in  a  clear  yet  concbe  manner :  and  it  is  to  be  hoped  that  this  little  work  will 
be  widely  studied  so  that  people  may  know  what  are  their  rights,  and  take  steps  to  maintain  them." — 

"  After  reading  the  volume  with  great  Interest,  we  can  only  say  that  it  is  clean  compact,  and  acctirate. 
Passengers  who  want  rHiaibU  infonnation  should  consult  this  hofM*"--3heJUld  Posi, 

EUBOFEAK  ABBITBATION. 

i 

Part  I.|  price  *js,6d^  sewed, 

LORD    WESTBURrS   DECISIONS. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law. 


AIiBEBT    ARBITBATIOK. 

< 

Parts  L,  IL,  and  III.,  price  ajj.,  sewed, 

LORD    CAIRNS'S   DECISIONS:. 

Reported  hy  Francis  S.  Reillt,  of  Lincoln's  Inn,  Barrister-at-Law. 

In  8vo.,  price  au.,  cloth, 

A  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Re^stnUian  Acts^  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  ft.  W.  MAY,  B.A.  (Ch.  Ch.  Oxford),  and  of  Lincoln's  Inn,  Barrister-at-Law. 


"  Thi^  txeadse  has  not  been  published  before  it 
was  wanted.  The  statutes  of  Elisabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  dian  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  oonnstent  with  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  ez^sition  of  legal  principles  in- 
volved in  the  decisions,  under  any  curcumstances, 
must  have  been  a  work  of  great  labour,  and  we 
are  pleased  to  observe  that  m  the  book  before  us 
there  has  been  a  combination  of  unusual  labour 
with  considerable  professional  skill.  .  .  .  We  can- 
not conclude  our  notice  of  this  work  without  sayine 
that  it  reflects  great  cndit  on  the  publishers  as  weU 
as  the  atrthor.  The  facilities  afforded  by  Messrs. 
Stevens  and  Haynesfbr  the  publication  of  treatises 
by  rising  men  in  our  profession  are  deserving  of 
all  praise.  We  feel  assured  that  they  do  not  lightly 
lend  their  aid  to  works  presented  for  publication, 
and  that  in  consequence  pnfalioation  by  such  a  firm 
is  to  some  extent  a  guarantee  of  the  value  of  the 
work  published." — Canada  Lam  youmai. 


"Examming  Mr.  May's  book,  we  find  it  con- 
structed with  an  intellisence  and  |xrecision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  deariv  as  it  could 
be.  •  •  .  On  the  whole,  he  has  prociuced  a  verv 
useful  bode  of  an  excepdonally  sdentifie  character." 
— Solteitar^  youmai. 


"  The  subject  and  the  work  are  both  very  good. 
The  former  Is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
•^AmerieaH  Lam  Rtview, 

"  We  arc  happy  to  welcome  his  (Mr.  May^s)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscienbously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'that  no  pains  have  been  sjMred  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  points.^"— Z,<iw  Timti, 
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In  one  volume,  Svo.,  price  2$x.,  doth, 

AN    ESSAY 

THE    RIGHTS  OF  THE  CROWN 

AND  TUB 

PRIVILEGES  OF  THE  SUBJECT 

3[n  ttt  &ea  ^borejB!  of  tit  iaealnu 

By  Robert  Gream  Hall,  of  Lincoln's  Inn,  Barrister-at-Law.  Second  Editioa.  Rsri^' 
and  corrected,  together  with  extensive  Annotations,  and  references  to  the  U:^ 
Authorities  in  England,  Scotland,  Ireland,  and  the  United  States.  Bj  Rica&u 
LovBLAND  LovBLAND,  of  the  Inner  Temple,  Banister-at*Law. 

necessary  to  supplement  it  m>  laxgdty  by 


oppaffisr 


"  This  is  an  interesting  and  valuable  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there  is  no  great  inducement  for  a  legal 
writer  to  take  up.  ...  •  Mr.  Hall,  whose 
first  edition  was  issued  in  1830^  was  a  writer  of 
considerable  power  and  method.  Mr.  Loveland's 
editing  reflects  the  valuable  qualities  of  the '  Essay ' 
itself.  He  has  done  his  work  witfkout  pretension, 
but  in  a  solid  and  efficient  manner.  The  'Sum- 
mary of  Contents '  gives  an  admirable  epitome  of 
the  chief  points  discussed  in  the  'Essay/  and 
indeed,  in  some  twenty  propositions,  supplies  a 
useful  outline  of  the  whole  law.  Recent  cases  are 
noted  at  the  foot  of  each  page  with  great  care  and 
accuracy,  while  an  Appendix  contains  much  valu- 
able matter;  including  Lord  Hale's  treatise  De 
Jur*  Marti,  about  which  there  has  been  so  much 
controversy,  and  Serjeant  Merewether's  learned 
argument  on  the  righu  in  the  river  Thames.  The 
book  will,  we  think,  take  its  place  as  the  modem 
authority  on  the  subject."— Zisiv  youmml. 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 

"  The  entire  book  is  masUrfy.^-^ALBAiJY  Law  Journal. 

In  one  volume,  8vo.,  price  I2J.,  cloth, 
A  TREATISE  ON  THE  LAW  RELATING  TO  THE 

POLLUTION   AND    OBSTRUCTION   OF   WATER   COURSES; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers  PoUatioiu 

By    CLEMENT    HIGGINS,    M.A.,    F.CS., 

OF  THE  INNER  TEMPLE,   BARRISTER-AT-LAW. 


to  cases  since  decided.  A 
was,  therefixe^  ofiesed  to  an 
supply  this  delect  in  the  weilc»ai^  Mr.  Lembti 
has  seised  it,  and  prov«d  his  cap^ci^  fa  a  te? 
mazked  manner.  As  very  good  iprriHirns  of  aaoD- 
tation,  showing  dear  judgment  in  selectiaai.  we  xuf 
refer  to  the  subject  of  alluvion  at  ps^e  mo^^^ 
fights  of  fishery  at  page  50.  At  the  latter  pla£s  ^ 
begins  his  notes  by  stating  under  what  eayti.Hi~p 
a  'sevenl  fishery'  has  been  held  to  pm^  t*^ 
ceeding  subsequently  to  the  evidcace  whkb  *> 
sufficient  to  soppott  a  claim  to  owaec^hqi  of  t 
fishery.  The  important  questiMi  tiBrirr  wfast  dr 
cumstances  property  can  be  acquired  hoL  ^  ^ 
between  high  and  low  water  mark  is  luddly  ^ 
cussed  at  page  77,  whilst  at  page  8&  we  ^  ' 
prqpaant  note  on  the  piopcity  of  a  entttee  <i 
wredc  in  goods  stnuided  within  his  Bberty. 

"We  think  we  can  promise  Mr.  Ixyvebsd  ^ 
rewaid  for  whidi  alone  he  says  he  lonli  ■  fhsf  t^ 
edition  of  Hall's  Essay  will  prove  a  nsost  decida 
assistance  to  those  engaged  in  cases  idadiv  ^  ^ 
foreshores  of  the  country.'*'— *Z«v  7s 


«« 


As  a  compendium  of  die  law  upon  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value^  and  more 
especially  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  PoUu- 
tion  Preventive  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought.'^/r»rA  Junu 
Timet, 

"We  can  recommend  Mr.  Higgin^  Manual  as 
the  best  guide  we  possess."-<-/W^  HealtM, 

"County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higglns' 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  subject.  Mr.  Hisgins  has 
accomjdtshed  a  work  for  which  he  wul  readily 
be  recognised  as  having  special  fitness,  on  account 


of  his  practical  acquaintance  both  with  the* 
and  the  XeaaX  aspects  of  his  subject.''—, 
Sf  ic#  a$td  Xetfiiw, 


Mat*^ 


"  The  volume  is  very  carefully  arranged  thioogb' 
out,  and  will  prove  of  great  utility  both  to  mine^ 
and  to  owners  of  land  on  the  banks  of  rivers.'-' 
Tke  Mmmg  y^mmai. 

**  Mr.  Higgins  writes  tersely  and  dearir  wh}!< 
his  facts  are  so  well  arranged  diat  it  is  a  pieatuit 
to  refer  to  his  book  for  information:  and  altofether 
the  work  is  one  which  will  be  found  very  uscfe^ 
by  all  interested  in  the  subject  to  whidi  it  relates-' 
^-EtngtMter, 

"  A  compact  and  convenient  «»«'inat  of  the  lair 
on  the  subject  to  which  it  ■^i*»»t-**-*^<p/ihfaf«' 
younuU, 
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In  8vo.,  Third  Edition,  price  251.,  cloth, 

MAYNE'S     TREATISE 


ON  THB 


^LAW    OF    DAMAGES. 


®^irir  (gbitbn. 


BT 


JOHN    D.    MAYNE, 

Of  the  Inner  Temple,  BarrUter-at-Law ; 


AND 


LUMLEY  SMITH, 

Of  the  Inner  Temple,  Barrister-at-Law. 


**  During  the  (wenfy-fwo  years  which  have  elapsed  since  the  publication  of  this  well-known 
ivork^  its  reputation  has  been  steadily  growing,  and  it  has  long  since  become  the  recognised 
authority  on  the  important  subject  of  which  it  treats  P—lJCtf  Magazine  AND  Review. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Lumley  Smith,  die  editor  of  the  second  edition. 
Tfae  result  is  most  satisfactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  die  same  time  the  book  has.  doubtless,  been 
improved  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  p«ut,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

**  Upon  the  general  prindples,  according  to  which 
damages  are  to  be  assessed  in  actions  or  contract, 
HadUy  V.  BaxendaU  (9  Ex.    341)  still  remains 
tl&e  leading  authority,  and  furnishes  die  text  for 
the  discussion  contained   in  the  second  chapter 
of  Mr.  Mayne's  book.    Properly  understood  and 
limitai,  the  rule  propoeed  in  that  case,  although  in 
one  respect  not  very  happily  worded,  is  a  sound 
one,  and  has  been  repeatedly  approved  both  in 
England  and  America.    The  subsequent  decisions, 
which  are  concisely  summarised  by  Mr.  Mayne, 
have  established  tlunt  mere  knowledge  of  spedal 
circumstances  is  not  enough,  unless  it  can  be  in- 
ferred   from    the    whole    transaction    that    the 
contractor  consented  to  become  liable  to  the  extra 
damage.  This  limitation  u  obviously  just,  especially 
in  the  case  of  persons,  sudi  as  common  carriers, 
who  have  no  option  to  refuse  the  contract    Mere 
knowledge  on  ^ir  part  of  special  circumstances 
ought  not,  and,  according  to   the  dicta  of  the 
judges   in  the    Exchequer    Chamber   in  Home 
V.   Midland  Railway  Company  (az  W.  R.  481, 
L.  R.  8  C.  P.  131),  would  not  involve  the  carrier  in 
additional  responsibiUty.     Mr.  Mayne's  criticism 
of  the  numerous  cases  in  whidi  this  matter  has  been 
considered  leaves  nothing  to  be  desired,  and  the 
rules  he  deduces  therefrom  (pp.  3a,  33)  appear  to  us 
to  exhaust  the  subject. 


*  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tott  are  bridT.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts;  indeed,  sometimes  it  is 
impossible  to  say  they  are  ^vemed  by  any  princi- 
ples at  all.  In  actions  for  injuries  to  the  person  or 
reputation,  for  example,  a  Judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 
what  the  facts  proved  in  their  judgment  required. 
And,  according  to  die  better  opmlon,  they  may  give 
damages  'for  example's  sake.'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive'  or 
'exemplary'  damages  cannot,  except  in  very  nure 
cases,  be  awarded,  but  must  be  limitedj  as  in  con- 
tractto  the  actual  harm  sustained. 

"  The  subject  of  remoteness  of  damage  is  treated 
at  considerable  length  by  Mr.  Mayne,  and  we  notice 
that  mudi  new  matter  has  been  added.  Thus  the 
recent  case  of  Riding  v.  Smith  (s4  W.  R.  487.  z 
Ex.  p.  9z)  furnishes  the  author  widi  an  opportumty 
of  discussing  the  well-known  rule  in  Ward  v. 
Wmkx  (7  Bing.  szz)  that  injury  resulting  from  the 
repetition  of  a  slander  is  not  actionable.  The  rule 
has  always  seemed  to  us  a  strange  one,  if  a  man  is 
to  be  made  responsible  for  the  natural  consequences 
of  his  acts.  For  every  one  who  utten  a  slander 
may  be  perfectly  certain  that  it  will  be  repeated. 

**  It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition.  In  which  no  alteration 
has  been  made.  The  editors  modeidT  express  a 
hope  thatrall  the  English  as  well  as  tne  principal 
Irish  deci^ns  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  woric  has  been  thoroughly  revised."— 
Solieitor^  Journal. 


"  This  text'book  is  so  ^vell  knawn^  not  only  as  the  highest  authority  on  the  subject 
treated  of  but  as  am  of  the  bat  text'books  ever  written^  that  it  would  be  idle  for 
us  to  speak  of  it  in  the  words  of  commendation  that  it  deservet.  It  is  a  work  that 
no  practising  lawyer  can  do  witkout.**^-CAKADA.  Law  Journal. 
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In  8Ta,  price  ix.»  sewed, 

TABLE  of  the  FOEEIGN  MEECANTILE  LAWS   and  OODIS 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Chaux^ 
Lyon-CaKN,  Professeur  agr^^  k  la  Faculty  de  Droit  de  Paris  ;  Professes:  i 
TEcole  libre  des  Sciences  politiques.  Translated  by  Napolxon  Ajlgix:. 
Solicitor^  Paris. 


In  one  yolume^  demy  8vo.,  price  lor.  6d,,  vloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 

"  We  have  no  hesitatioo  in  saying*  that  we  think  successfully  sunnount  Uie  difllculties  in  the  var  d 

Mr.  Houston's  book  will  be  a  rery  useful  accession  this  arduous  undertaldng  as  the  one  bcfere  cs:'^: 

to  the  library  of  either  the  merchant  or  the  lawyer."  the  language  is  well  chosen,  it  is  exfaaostive  of  ^ 

'^olicit^rr  yaumaL  law,  and  u  systematised  with  great  Bieiifa»L'- 

"  We  have,  indeed,  met  with  few  works  which  so  Amurkan  Lm»  Xevitw, 


In  8vo.,  price  icxr.  6^.,  doth, 
A    REPORT   OF    THE   CASE    OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburk.  With  a^ 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  <^  the  Csse> 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  TRX  DocriuiaE  <^  Com- 
mercial Fraud.    By  W.  F.  Finlason,  Barrister-at-Law. 


«(' 


It  will  probably  be  a  vevy  long  time  beiora  the 
prosecution  of  the  Overend  and  Ckimey  directors  is 
forgotten.  It  remains  as  an  examplc|  and  a  legal 
precedent  of  considerable  value.  It  mvolved  tne 
unmensdy  important  question  where  innocent  mis* 
representation  ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"  All  who  penised  the  report  of  this  case  In  the 
columns  of  the  Tinttt.  must  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


duty  was  dischaiged,  and  aoOiiig  ooiald  be 
natural  than  that  the  repoitar  shoold 
separate  report  in  book  fovm.    Thb  hns 


and  Mr.  Finlaioa  introduces  the  r^Kvt  hf 
hundred  pages  of  dissertation  on  dke  goiaau 
To  this  we  shall  prooeed  to  refer,  simpiv  naeu 
before  doins  so,  that  the  chaiga  to  Oe  rarr  W 
been  carefully  revised  hf  the  Locd  Quet  Jusdi 


lamo.,  price  tor.  6^.,  doth, 

A  TREATISE  ON  THE  GAME  LAWS  OF  ENGUND  AND  WALES: 

Including  Introduction,  Statutes,  Explanatory  Notes,  Cases,  and  Index.  By  ToH5 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Giucorb 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 

In  royal  Svo.,  price  lOr.  6</.,  doth, 

THE  PRACTICE  of  EQUITY  by  WAY  of  REVIVOR  &  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LoFTUS  Leigh  Pemberton,  of  the  Chancery  Registrar's  Office. 


"  Mr.  Pemberton  has,  with  great  car^  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  princit^es  which 


win  probably  be  applied  to  future  cases.*— »S«/?> 
€iior^  Journal, 


In  8va,  price  5/.,  doth, 

THE    LAW    OF    PRIORITY. 

A  Condse  View  of  the  Law  relating  to  Priority  of  Inciunbrances  and  of  other  Rights  in 
Property.    By  W.  G.  Robinson,  M.A.,  Barrister-at-Law. 

'*  Mr.  Robinson's  book,  may  be  recommended  to  \  tioner  with  a  usdul  sujyplement  to  laito*  maA  ^txt 
the  advanced  student,  and  will  furnish  the  practi-  I   complete  woxkA,"—Solidi9r^  yntrmU,  ^^ 


r:: 


SXBYin  ft  HATirBS,  BILL  TASB,  TBICFLZ  BAS. 


ELECTION       I.  A.AV. 

In  crown  8yo.,  price  14s. ,  cloth, 
A    MANUAL    OF   THE 

PMOTIOE   OF    PABIiIAMENTABT   ELECTIONS 

Throughout  Great  Britain  and  Ireland, 

COMPRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN   CLERKS,  AGENTS,  POLL-CLERKS,  &c., 

AMD  THB 

l^sfv  jof  ftUrtian  ^mm,  Corrupt  frsftk^s^  ^  piegal  l&punts. 

WITH 

AN  APPENDIX   OF  STATUTES  AND  AN  INDEX. 

By  henry  JEFFREYS  BUSHBY,  Esq., 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 


,^^»^i^#wS#»^S^^»»%^»^^i^>^^-^t^«-*-.^^i^-^*'^^^»^<^  ^1^  ^  ^  ^  <m  ^N^^^^^»^»^>^w^^»^%»»»^^^^^»»^^»^^^#^^^>^ 


FOURTH    EDITION, 

Adapted  to  and  embodying  the  recent  changes  in  the  Law,  including  the  Ballot  Act,  the 
Instructions  to  Returning  Officers  in  England  and  Scotland  issuil  by  the  Home  Office, 
and  the  whole  of  the  StcUute  Law  relating  to  the  subject. 

Edited    by    HENRY    HARDCASTLE, 

OP  THS  IMNKX  TKMPLB,   BARSISTBR-AT-LAW. 


"We  haftt  jttst  received  at  ft  veiy  opportune 
moment  the  new  edition  of  this  useful  work.  We 
need  only  say  that  those  who  have  to  do  with 
elections  will  nnd  '  Bushby's  Manual '  replete  with 
information  and  trustworthy,  and  that  Mr.  Hard- 
castle  has  incorporated  all  the  recent  changes  of 
the  law." — Law  Journal, 


«« 


As  far  as  we  can  judge,  Mr.  Hardcastle,  who 


is  known  as  one  of  Ae  joint  editors  of  OTifalley 
and  Hanicastle's  Election  Reports,  has  done  his 
work  welL  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  retumincr  officers,  agents,  and  candidates ;  and 
returning  omcers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work."— >$'«/»• 
ciior^  Journal, 


A  Companion  Volume  to  the  above,  in  crown  8yo.,  price  &r.,  doth, 

THE  LAW  AND  PBAOTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 
for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Forms  of 
Petitions,  &c.    By  Henry  Ha&dcastlb,  of  the  Inner  Temple,  Banister-at-Law. 


"  Mr.  Hardcastle  gives  us  an  original  treatise 
.        "  he  has  evidently  t 
considerable  pains  to  make  his  work  a  reliable 


with  foot  noteii»  and  he  has  evidently  taken  very 


fuide.  Beginning  with  the  effect  of  the  Election 
etitions  ^t,  i86iB,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  tM  subject  of  'particulars'  will  be  found 


extremely  useful,  and  he  gives  all  the  law  and 

rctice  m  a  very  small  compass.  In  an  Appendix 
supplied  the  Act  and  the  Rules.  We  can 
thoroughly  recommend  Mr.  Haxdcastle's  book  as  a 
concise  manual  on  the  law  and  practioe  of  election 
petition8."-'Z«nr  Tim**, 


Now  ready.  Volume  I.,  price  3Qr.;  Volume  II.,  price  241. ; 
and  Volume  IIL,  Part  L,  price  51. 

REPORTS   OF   THE  DECISIONS 

OF  THB 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS   ACT,    1868, 

BY  EDWARD  LOUGHLIN  O'MALLEY  AND  HENRY  HARDCASTLE. 


84  ifBvm  *  HATnei.  bbll  TABU,  tngm  bab, 

ibtetatf  anH  Aapiui*  AcrM  of  iftqnrintt  tf  (^  Ciirip  Hqmtenf  • 

SIR  BARTH0L0MEW^SH0WER'S1>ARLIAMENTARY  GASES. 

■■  I  '*  »■■ 

In  8vo.»  1876,  price  4/.  4/.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

Resolved  and  Adjudged  upon  PeHtums  and  Writs  of  Error. 

FOURTH      EDITION. 
oovTAzsxaro  abbxtiovaxi  culsss  «ot  HXTsamTo  mavoBTaB. 

KSVISBD  AND  EDITED   BY 

RICHARD  LOVELAND  LOVELAND, 

Of  the  Inner  Temple,  Bamster-at-Law ;   Editor  of  "  Kelyng's  Crown  Cases,"  and 

<*  Hall's  Essay  on  the  Righte  of  the  Crown  in  the  Seashore." 

^'  Messrs.  Stevens  ft  Hatnes,  the  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes*  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament 

'*The  volume,  although  beautifully  printed  on  old-fashioned  paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  f<rand  in  any  of  the  previous  editions  of  the  work« 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
worid  by  enterprising  publishers, 

"  Shower's  Cases  are  models  tor  reporters,  even  in  our  day.  The  statements  of  the  case, 
the  arguments  of  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  '  be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.' " — Canada  Law  Journah 

BSIXSWS'S  CASES,  T.  SICHABD  XL 

In  8vo.,  1869,  price  3/.  3x.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect'  ensembr  hors  les  abrid^ents  de  Statham,  Fitzherbert,  et  Brooke.  Per 
Richard  Bellswe,  de  Lmcolns  Inne.  1585.  Reptinted  from  the  Origioal 
Edition. 


"  No  pablic  libimnr  ^  the  world,  where  EiKlisk 
law  finds  a  place*  should  be  without  a  copy  ol  this 
edidon  of  Bellewe."— C«m«^«  L0W  JomrnoL 

"We  have  here  a  fac^imiU  edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  ^m  of  antique  printing,  and  forms  a  most 
interestug  monument  of  our  early  legal  history. 
It  bekmn  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  panted  in  our  own  time  under  the 
anspioes  of  the  Master  of  the  Rolls ;  but  is  far 
superior  to  any  of  them,  and  is  in  this  ttspttiL 


hlfhly  creditable  to  the  spirit  and  enterprise  of 

Envate  publishers.  The  work  b  an  important  fink 
I  our  \tmX  histonr;  there  are  no  year  books  of  the 
reign  of  Richard  IL,  and  Bellewe  supplied  the  only 
substitute  by  carefully  extiactiag  and  coOecting  au 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form— that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports,  it  is  in  Ikct  a 
collection  of  eases  of  the  rei^  of  Ridkard  II., 
arranged  acooiding  to  dieir  subjects  inaiphabetical 
Older.  It  is,  therdTore,  one  of  the  most  »teUi||ible 
and  interesting  legal  memorials  of  the  Middle 
Ages."— Z«w  Timut. 


CUNNINGHAM'S    REPORTS. 

In  8vo.,  1 87 1,  price  3/.  y,,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II. ;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  hunibly  offered  to  the 
Consideration  of  both  Houses  of  Parliament  Third  Edition,  with  Bwnennis 
Corrections.    By  Thomas  Townsend  Bucknill,  ]&lrrister-at-Law. 


"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendertng  the  Laws 
of  England  clear  and  certain/  gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
I  every  people,  to  be  printed  In  letters  of  gold.  They 
■     are  as  follows :  '  Nothing  conduces  more  to  thie 


peace  and  prosperity  of  every  nation  than  good 
laws  add  the  due  execution  of  them.'  The  history 
of  the  civil  law  is  then  rapidly  traced.  Nejct  a 
history  is  given  of  Esglish  Reporters,  begiaaang  with 
the  reporters  of  the  Year  Books  from  i  Edw.  HI. 
to  za  Hen.  VIII.— being  near  soo  years  '  ^and  after- 
wards to  the  time  of  ue  authof.*— ^ *-  '  — 

yomrmoL 


mVXn  4  HA7VZ8,  BKIX  TAXD,  TEMFLZ  BAR. 


AtrbmiT  nOr  Kxffnetf*  l^txM  at  Vit^vinU  at  tl^t  (tolfi  Wit^nxttri. 


^I^0^^l^l^n^^0*^l^^0^0^'*^^^^*^^0*0^0m0n0^0% 


GHOTGB  GA8ISS  IN  OHANOQBSIIY. 


In  8vo.,  1870,  price  2/.  2^.,  calf  antique^ 

THE  PEAOTICE  OP  THE  HIGH  COITRT  OF  OHANOERT. 

^ith  the  Nature  of  the  several  Offices  belonging  to  that  Court     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 

"  This  volume,  in  paper,  type,  and  binding  {jiike  '*  Bellewe's  Cases  *)  is  a  faednule  of  the  antique  edition. 
All  frho  buy  the  one  should  buy  the  other." — Catuuia  Lam  ycumal. 

In  8Ta»  1872,  price  3/.  3/.,  calf  antique, 

SIR  G.  COOKE'S  COMMON  PLEAS  REPORTS 

In  the  Reigns  of  Queen  Anne,  and  Kings  George  I.  and  11. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Narss,  edited  by  Thomas 
TowNSEND  Bucknill,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Law  books  never  can  die  or  remain  long  dead  an  old  volume  of  Reports  maybe  prodnced  by  these 

so  lo^g  as  Stevens  and  Haynes  are  willing  to  con*  modem  publishers,  whose  good  taste  is  only  equalled 

tinue  them  or  revive  them  when  dead.    It  b  cer-  by  their  enterprise."— Ca«<ufa  Law  y^urnai, 
tainly  surprising  to  see  with  what  facial  accuracy 

BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo.,  1873,  price  4/.  41.,  calf  antique, 

Brooks's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  ^Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.   In  one  handsome  volume.  8va  1873. 


«t 


Bodi  the  origimd  and  the  translation  having 


long  be«n  very  scarce,  and  the  misnaging  and  other, 
errors  in  Mardi's  translation  maxinfl 
corrected    ed^on    peculiarly   desirable, 


ig  I 
Bible 


Messrs, 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports/*— C^wms  Laim 
yaumal. 


KELYNGE'S  (W.)  REPORTS. 


In  8yo.,  1873,  P^ce  4/.  4/.,  calf  antique, 

Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.    Thifd  Edition.     In  one  handsome  volume.     8vo.     1873. 


KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo.,  1873,  price  4/.  4r.,  calf  antique, 

Kelyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added,  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed^  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  "^^  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loyeland,  of  the  Inner  Temple, 
Barrister-at-Law. 


"  We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  nniqne  reprints  of 
MesjkTs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
the  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  siwie  idea  of  the 


good  service  rendered  by  Messrs.  Stevens  ft  Haynes 
to  the  profession.  .  .  Should  occasion  arise,  the 
Crown  prosecutor  as  well  as  counsel  for  the  prisoner 
wiU  find  in  this  volume  a  complete  vadt  mtcum  of 
the  law  of  high  treason  and  proceedings  in  relation 
thereto.''^C0iMuto  Lam  J^urtuU, 


M  snvzvs  ft  HATna,  bill  tabb,  tdcpls  bail 


In  one  Tolnme,  8yo,  price  25/.,  doth, 

A   CONCISE  TREATISE   ON 

^xibatt  international  Suvi^vutjitmt, 

Based  on  thx  Dscisions  in  thk  English  Coit&ts. 
By  JOHN   ALDERSON   FOOTE, 

Of  Lincoln'*  Inn,  Banrister-at-Law ;  ChanceUort  Legal  Medallist  and  Senior  WhcweD 
Scholar  of  International  Law  Cambridge  University,  1873  ;  Senior  Student  in 
Jnrisprodence  and  Roman  Law,  Inns  of  Court  Examination  Hilaiy  Tenn,  1874. 

"  Thb  wotk  seems  to  w  Ukdy  to  prove  of  coosidenUe  tue  to  all  EngUsh  lawyvt  who  have  to  deal  wkk 
quettioas  of  private  international  law.  Since  the  publication  of  Mr.  Weatiake's  valuable  txeatise^  cwozr 
yean  ago,  the  jndidal  dedaions  of  EngUsh  courts  bearing  upon  different  parts  of  this  snhject  have  gicMlj 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  ^«»»»i»Mw!^  and  that  the  ^n««^...;«^ 
to  be  deduced  from  diem  should  be  systematically  set  forth  fai  a  treatise.  Moreover,  Mr.  Foofe  has  doae 
this  well.*'-^«/aRtorv'  y^ttmaL 


Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  tie 
class  of  cases  m  which  English  law  alone  is  not  sufficient  to  settie  the  question.''~,S«/an£s^  jr^evw, 
March  8, 1879. 

"The  author's  objeet  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  ti» 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats ;  and  to  construct  a 
frameworic  of  private  international  law,  not  from  the  dieia  of  jurists  so  much  as  from  judicial  dectsioas  ia 
English  CourU  which  have  superseded  them.    And  it  is  here,  in  compilmg  and  arransmff  in  a  coadsc    ' 
form  diis  valuable  material,  tiiat  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good    ' 
ihiit.    As  a  guide  and  assistant  to  die  student  of  international  law,  the  whole  treatise  will  be  iavalaaUe ;    ' 
while  a  uble  of  cases  and  a  general  bdex  wiU  enable  him  to  find  what  he  wants  without  txtmble.*-^    I 
Standard, 

"  The  recent  decisions  on  pofaits  of  international  law  (and  there  have  been  a  large  number  since  Westlake^s  ' 

publication)  have  been  weU  stated.    So  far  as  we  have  observed,  no  case  of  any  importanoe  has  beea  ' 

omitted,  and  die  leading  cases  have  been  fully  analysed.    The  audmr  does  not  hesitate  to  criticise  Ae  1 

grounds  of  a  decision  when  these  appear  to  him  to  conaict  widi  die  proper  rule  of  law.     Most  of  hb  I 

criticisms  seem  to  us  very  just.  ....    On  die  whole  we  can  recommend  Mr.  Foote's  treatise  as  a  useful  ) 

addition  to  our  tezt-books,'and  we  expect  it  wiU  rapidly  find  its  way  into  die  hands  of  practising  lawyers.*  | 
— Tkeyoumal  ^  yuru^ntdenct  and  Sccttisk  Law  Mi^gOMUu, 

"  Mr.  Foote  has  evidendy  borne  closely  in  mind  the  needs  of  Students  of  Jurispnidence  as  weO  as  those  j 
of  die  Practitioners.  For  bodi.  die  fact  that  hU  work  is  almost  entirely  one  of  Case-Iaw,  will  cMamead  ) 
it  as  one  usefril  alike  in  Chambers  and  in  Court.'*-i«»  MagoMint  and  Rnntm.  \ 

"  Mr.  Foote's  book  will  be  useful  to  die  student  ....  One  of  the  best  pohits  of  Mr.  Footers  book    ' 

is  die  '  Continuous  Summary,'  which  occupies  about  diirty  pages,  and  is  divided  into  four  parts—Fenous    ' 
Property,  Acts,  and  Procedure.    Mr.  Foote  remarks  that  these  summaries  are  not  m  any  way  intended  as    > 
an  attempt  at  codification.    However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  die 
audior's  assiduity  and  capacity.    They  are  '  meant  merely  to  guide  die  student ; '  but  diey  will  do  much    | 
more  dian  guide  hhn.    They  will  enable  Mm  to  get  such  a  grasp  of  die  subject  as  wiU  render  the  ieadin£ 
of  the  text  easy  and  fruitfuL"— Z«m  y^umoL 

"This  book  is  weU  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  lefenace  for  ' 
practisiag  haxiiaUn'*^Bar  Exammaii^  y^ttmal. 

^  This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modern  treatme  on 
Private  International  Law  adapted  to  die  every-day  requirements  of  the  English  Practitioner.  The  , 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size— an  octavo  of  500  , 
pages  only— and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  die  actual  dedskms  of  a  knotty  ' 
pohit  but  die  satisfactory  disposal  of  an  examination  papeiv"— ^V^n/  and  Camhridgt  Underxfdmniee  ' 
youmal, 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  Wcstlake's  Treatise,  Mr.  Foote's  book  is,  ia 
our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language.  .   . 
The  work  is  executed  widi  much  ability,  and  will  doobdess  be  found  of  gieat  value  by  all  peraoas  who 
have  to  consider  qu»tions  on  private  international  Xvh :^Athtnaum.       ^ 
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2.  The  Growth  of  the  **  Prevalence"  of  Equity.    By  C.  F.  Trower,  M.A.,  Barrister- 

at-Law. 

3.  The  Koeller  Case  and  the  Law  of  the  Koran. 
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5.  Mr.  Blennerhassett's  Marriage  Law  Amendment  BilL    By  W.  P.  Evenley,  B.C.T.., 

Barrister-at-Law. 
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Just  published,  in  one  vol.,  8to.,  1878,  docfa, 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D.  Mayke,  of  the  Inner  Temple,  Bamster-at-LAWy  Author  of  "  A  TreatiKce 

Damages,''  &(u 

'*  A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  caimot  M 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  AdToaI^ 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Southern  bdo, 
and  has  pioduced  a  work  of  yalne  alike  to  the  practitioner  at  the  Lidian  Bar,  or  at  hose, 
in  Apjpeai  cases,  and  to  the  scientiiic  jurist 

"  To  all  who,  whether  as  practitioners  or  administrators,  or  as  stndents  of  the  scieea 
of  iurisprudenoe,  desixe  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Lav 
and  Usage,  we  heartily  recommend  the  careful  perusal  of  Mr.  Mayne's  Tiluibk 
treatise." — Zatv  Maganne  mnd  Rtvuw, 

In  8vo.,  1877,  price  15^.,  cloth, 

A   DIGEST    OF    HINDU    LAW, 

A8  ABMINIBTBBBD  IB  TBI  COUBTS  OF  TBB  MaOBAS  PBBSIDBBCT. 

ARRANGED  AND  ANNOTATED 

By  H.  S.  Cunningham,  M.A.,  Advocate-General,  Madras.        

In  imperial  8vo.,  price  4/., 

A.     DIGEST 

OF  THX 

EirOU^  AND  INDIAN  DE0I8I0NS,  Beported  in  the  IBDIAS 

JUBIST,  during  the  Tear  1877. 

By  EDMUND  FULLER  GRIFFIN,  of  Lincoln's  Inn,  Bomster-at-Uw. 
%*  AnntuU  &iitcHpiioH  to  tht  Indian  Jurist  [24  A^«r.]  Forly-Eigkt  ShUUngtttt^f"' 


dtjtcb:  XjAtv". 

BVCHANAN  (f .),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  Of 
GOOD  HOPE.    1868,  1869, 1870-73,  and  74.    Bound  in  Three  Vols.   Royal  8»<^ 

1875,  Parts  I  to  4.     \l  Sj. 

Mbnziss'  (W^  Reports  of  Cases  decided  in  the  Supreme  Comt  of  the  CAFE  OF 

GOOD  HOPE.    Vol  I.,  VoL  IL,  Vol.  III.    7/.  71. 
BOCHANAK  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAF^ 

OF  GOOD  HOPE,  reported  hy  the  late  Hon.  William  Menziks.     CompiW 

by  J AMSS  Buchanan,  Advocate  of  the  Supreme  Court    In  One  VoL,  royal  bvo., 

21/.  doth.        

In  Svo.,  X878,  price  ax^.,  doth, 

PRECEDENTS  IN  PLEADING :  being  PormB  filed  of  Eeoord  in 

the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.  Collected  flvi 
Amnged  by  James  Buchanan. 

In  Crown  8vo.,  price  yis.  6d,,  boaxds, 

THE    INTBODUOTION    TO    DUTCH  JDEISPRUDENOE  OF 

HUGO  GROTIUS,  with  Notes  by  Simon  ran  Groenwegen  van  der  Made,  u^ 
References  to  Van  der  Keesel's  Theses  and  Schorer's  Notes.  Translated  ^ 
A.  F.  S.  Maasdorp,  B.  a.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  xamo.,  price  zof .  6d.,  boards, 

SELECT  THESES  on  the  LAWS  of  HOLLAJin)  and  ZEELAB 

Being  a  Cosunentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jutispmdencc,  ao<^ 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  mon 
celebrated  Controversies  on  the  Law  of  Holland.  By  DiONYSius  GoDSFiaDCS 
van  der  Keesel,  Advocate,  and  Professor  of  the  Uivil  and  Modem  Laws  in 
the  Univenities  of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  LoiKNZ> 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  with  a  Biographical  Notice 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden. 
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No.  24.    Price  Ss. 

HILABY,     1880. 

COATTSNTS:— 

SUBJECTS  OF  EXAMINATION. 

EXAMINATION  PAPERS,  WITH  ANSWERS. 
Real  and  Personal  Property. 
Equity. 
Common  Law. 
Roman  Law. 

LIST  OF  SUCCESSFUL  CANDIDATES. 
INDEX  AND  TITLE  TO  VOL.  IV. 

Edited  by 

A.   D.   TYSSEN,   D.C.L.,    M.A., 

Of  the  Inner  Temple,  Barrister-at-Law ;  and 

W.   D.   EDWAEDS,   LL.B., 

Of  Lincoln's  Inn,  Barrister-at-Law. 

*^*  //  is  intended  in  future  to  publish  a  Number  of  the  Journal  after  emek 

Examination, 

Now  published,  in  Svo.,  price  iSx.,  cloth. 

THE  BAR  EXAMINATION  JOUMAL,  VOL.  IV. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  1878,  ta 
Hilaiy  Term,  1880,  with  List  of  Successful  Candidates  at  each  examination. 
Notes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent  Legislation  of  importance 
to  Students,  and  other  information.  By  A.  D.  Tyssen  and  W.  X>.  Edwards, 
Barristers-at-Law. 


In  8vo.,  1878,  price  5^.,  clotix, 


A  SUMMARY  OF  JOINT  STOCK 

COMPANIES'  LAW. 


BY 


T.  EUSTACE   SMITH, 

Student  of  the  Inner  Temple. 


*'The  author  of  this  handbook  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felc  the  want  of  such  a  work  as  that  before 
us,  wherdLa  could  be  found  the  main  prbiciples  of 
law  relating  to  joint-stock  companies.  .  .  .  Law 
students  may  weU  read  it ;  for  Mr.  Smith  has  Tery 
wisely  been  at  the  pains  of  giving  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  applied 
to  joint-stock  company  business  usually  transacted 
in  solicitors'  chambers.  In  fact,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
students  to  make  themselves— 4t  all  events,  to  some 
extent — acquainted  with  company  law  as  a  separate 
branch  of  study."— Z^rar  Time*, 


"  These  pages  give,  in  the  words  of  the  preface, 
'as  briefly  and  concisely  as  possible,  a  genend 
view  both  of  the  ^lindpies  and  practioe  of  the  law 
affecting  companies.'  The  work  is  jBxcellently 
printed,  and  authorities  are  cited ;  but  in  no  case 
18  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness ; 
and.  both  amongst  students  and  laymen,Mr.  Smith's 
book  ought  to  meet  a  ready  sale." — Lam  yaumal, 

**  The  book  is  one  from  which  we  have  derived 
a  lar]B[e  amount  of  valuable  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our 
naAen.**—Ox/0rd  a$id  Cambridgi  Undtrgradu- 
att^  Jout 
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In  8yo.,  price  izs.,  dothf 

r/Zf  Z>!iy  OF  NEGLIGENCE, 

SECOND     EDITION. 

By  Robert  Campbxll,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 

of  the  Scotch  Bar. 


"  A  new  edition  has  afipeaied  of  Mr.  Campbell's 
excellent  worlc  on  'The  Law  of  Negligence,'  in 
-which  no  pains  have  been  spared  in  coUecnnx  cases, 
and  the  style  of  which  is  dear  and  easy/'— i'a/afr* 
.dav  Review,  Bfardi  8, 1679. 

'*  No  less  an  authority  than  the  late  Mr.  Justice 
WiUes,  in  hU  Judgment  in  OHenhrim  ▼.  IVMU 
Lwm  Hotel  C».,  characterised  Mr.  CampbelTs 
"  Law  of  Negligence'  as  a  '  very  good  book'^:  and 
^inoe  very  good  books  axe  by  no  means  plentiful. 


when  compared  with  the  mimbers  of  iadlfeeK 
ones  which  annually  tasoe  from  the  prcasi*  we  disk 
the  profession  will  be  thankful  to  the  ^urtfior  ^  ^ 
new  edition  brought  down  tj  date.  It 
able  and  scholariy  treatise  on  a 
branch  of  law,  in  the 


author's  knowledge  of  Roman  and  SaaftA  Ja» 
prudence  has  stood  him  in  good  stead.    We  eaa- 


prudenoe  has  stood  him  in  good  . 

ndently^  recommend  it  alike  to  tike  aciadeatand  tte 

practitioner.''— Z.«w  MagoMme^ 


BIBUOTHECA  LSaUM. 


In  i2mo.  (nearly  400  pages),  price  3/.»  cloth, 

A  CATALOGUE  OF  LAW  BOOKS, 

ff^MmiJHg  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ir^and  ;  nitb 
a  Supplement  to  January,  187S.  By  Henry  G.  Stkvens  and  Robxkt  W. 
Haynes,  Law  Publishers  and  Booksellers ;  Escporters  of  Law  and  Mii«^HpJUiMi<Mi« 
literature  ;  Foreign  and  Colonial  literaiy  Agents,  &c  &c 

la  small  4ta,  price  2t^  cloth,  beantifnlly  printed,  with  a  large  margin,  for  the 

special  use  of  librarians, 

A    CATALOGUE    OF   THE    REPORTS 

IN  THE  VAEIOITS  COURTS  OF  THE 

UNITED  KINGDOM  of  GREAT  BRITAIN  and  IRELAND. 

ARRANGED  BOTH  in  ALPHABETICAL  and  CHRONOLOGICAL  ORDEK. 

By  STEVENS  &  HAYNES,  Law  Publishers, 

In  royal  8vo.,  price  281.,  doth, 
AH  INDEX  TO 

TEN  THOUSAND  PRECEDENTS  IN  CONVEYANCING, 

AND  TO 

COMMON  AND  COMMERCIAL  FORMS. 

Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical  Nature  ;  togedier 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870,  with  a  S^eduk 
of  Duties ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on.  Probates 
of  WiUs,  Letters  of  Administration,  Legacies,  and  Successions.  By  Walter 
Arthur  Copinoer,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  **The 
Law  of  Copyright  in  Works  of  Literature  and  Art*' 

In  8vo.,  Fourth  Edition,  price  6^.,  doth.  The 

MAEEIED  WOMEN'S  PROPERTY  ACTS; 

THEIR  REUTIOSS  TO  THE  DOCTRINE  OF  SEPARATE  USE. 

By  the  late  J.  R.  Griffith,  B.A.,  Oxon,  of  Lincoln*s  Inn,  Barrister-at-Law.  J^emrtk 
Edition,  By  W.  GREGORY  WALKER,  of  Lincoln's  Inn,  Barrister-at-Law; 
Author  of  "A'  Manual  of  the  Law  of  Partition,"  &c. 


«f 


The  lubject  of  this  little  treatise  b  one  which  b  of  every^day  interest  and  practical  imponano^  aod 
the  public  and  practitioner  will  find  in  this  edition  a  brief  but  pithy  statement  of  the  laws,  oomprisliw  the 
Acts  themselves,  and  the  Cases  bearing  upon  their  construction." — Lam  Timet. 
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/n  octavo^  price  is» 

THE  ''SIX  CLERKS  IN  CHANCERY;" 

Their  SUCCESSORS  IN  OFFICE,  and  the  "  HOUSES  "  they  lived  in.    A  Remi- 
niscence.    By  Thomas  W.  Braithwaite,  of  the  Record  and  Writ  Clerks*  Office. 

"  The  removal  of  the  Record  and  Writ  Office  to  the  new  building,  has  suggested  the 
publication  of  an  interesting  and  opportune  little  piece  of  legal  history." — Solicitor^ 
youmal. 

"  Should  reach  the  hands  of  everybody  who  take  any  interest  in  legal  lore.  .  .  .  ." — 
Ctmrier, 

**  We  can  cordiaUv  recommend  for  general  perusal  Mr.  Braithwaite's  pamphlet,  which 
merits  perusal  for  the  reason  that  it  gives  an  admirable  account  of,  perhaps,  the  most 
ancient  office  in  the  Civil  Service  of  the  Crown." — Cwi/  Service  Gazette. 


Second  EdiHon  in  one  volume  of  i^ooo pages^  royal  8fv.,  price  5Qr.,  clothe 

ON 

JUDGMENTS    AND    ORDERS. 

BEING 

A  TREATISE   UPON  THE  JUDGMENTS,  DECREES, 

AND  ORDERS 

OF  THE  COURT  OF  APPEAL  AND  HIGH  COURT  OF  JUSTICE, 

Chiefly  in  reference  to  Actions  assigned  to  the  Chancery  Division. 

WITH  COMPLETE  FORMS  OP  ORDERS. 

By    LOFTUS    LEIGH     PEMBERTON, 

One  of  the  Registrars  of  the  Supreme  Court  of  Judicature ; 
Author  of  "  The  Practice  in  Equity  by  way  of  Revivor  and  Supplements^ 


REVIEWS    OP    THE    PIRST  EDITION. 

"This  is  a  work  with  an  unpretending  title,  which  in  reality  contains  much  more  than  would  naturally 
be  inferred  from  its  title  pu^*  •  ■  •  The  work  before  us  oontainSy  not  only  a  copious  and  well-selected 
assortment  of  precedents,  taken  in  every  instance  from  orders  actually  made  (and  with  proper  references 
to  the  reports  in  all  insunces  of  reported  cases),  but  also  a  series  of  notes,  in  which  the  result  of  the 
leading  cases  is  succinctly  given  in  a  highly-cottvenient,  though  somewhat  fragmentary,  form ;  by  the 
light  of  which  the  practitioner  will,  in  all  orainary  cases,  be  «isOy  able  to  adapt  the  opposite  precedent 
to  the  general  circumstances  of  his  own  case.  We  consider  the  beok  one  of  great  merit  and  utility,  and 
we  confidently  recommend  it  to  the  consideration  of  the  Profession.*'— tS'tf/tfi^M^  JaumoL 

"  This  volume,  Mr.  Pemberton  tells  us,  is  the  result  of  labour  commenced  so  long  ago  as  1869.  It  has 
had  the  benefit,  dteiefore^  of  patient  care,  and  patience  and  care  having  been  badLed  up  by  extensive 
knowledge  and  keen  disrnmination,  a  work  has  been  produced  which,  whilst  it  is  not  likely  to  bring  its 
author  any  high  reward,  must  permanently  record  his  name  in  legal  literature,  and  prove  to  the  Profession 
and  the  Beach  a  very  decided  aoauisition. 

"  Mr.;Pemberton  has  digested  toe  cases  widiout  expressing  any  opinion  as  to  their  soundness  or  applies 
bility—not  giving  head  note«,  as  too  many  text  writers  are  fond  of^doing,  without  taking  the  trouble  to 
consider  whether  the 'reporter  has  correctly  epitomised  the  case,  but  statmg  in  a  few  words  die  effect  of 
each  dedsion.  This  makes  the  work  a  compendium  of  case  law  on  the  various  subjects  comprdiended  in 
it.  How  comprehensive  it  is  we  find  it  impossible  accurately  to  represent  to  our  readers  without  settbg 
out  the  Uble  of  contents.  We  have  looked  through  it  more  than  once ;  we  have  carefuUv  rxaminrd  the 
citations,  and  we  have  formed  the  very  highest  opinion  of  the  plan  of  the  work  ana  its  execudon, 
and  we  feel  that  Mr.  Pemberton  has  placed  the  entire  profession  under  a  lasting  obligation/'— Zrmv  Timtu 

**  The  operation  of  the  Judicature  Acts,  with  the  new  rules  and  orders,  not  only  made  an  opportunity  for* 
but  even  necessitated,  a  new  publicatioa  of  forms  of  judgments  and  orders.    We  may  safelv  say  that  Mr.  I 
Loftus  Leigh  Pemberton's  work,  in  our  opinion,  should  take  its  rank  among  the  most  valnaue  publications 
that  have  been  issued  of  late."— ■Ztfw  ycwmU, 


4S  snvxn  *  jbultub,  mx  tibs,  iXMnx  bax. 

In  one  volume,  8va,  price  i6r.,  doth, 

A  CONCISE  TREATISE  ON  THE  STATUTE  LAW 

OF  TH« 

LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American  Cases, 

and  to  the  French  Code^  and  a  Copious  Index. 

By  henry  THOMAS  BANNING,   M.A^ 

OF  THX  INNSR  TBMPLB,  BAR&ISTBR-AT*LAW. 

"  In  this  woric  Mr.  Banning  has  grappled  with  one  of  the  most  perplczinc  braachcs  of  our  statute  bw. 
The  bw,  as  laid  down  by  the  judicial  decisions  on  the  various  Statutes  of  LimitationSy  is  sivca  in  dtircy- 
thne  short  chaoters  under  as  many  headings,  and  ea^  dunter  treats  cf  a  sub-diviaioa  of  eae  of  die  msis 
branches  of  the  subject^  thus  we  hare  ten  chapters  deroteo  to  real  property.  This  awmmcTf  eataii t 
certain  amount  of  repetition,  but  is  not  without  its  adTantages,  as  the  subject  of  eadi  dkapto  is  feokraUT 
exhaustively  treated  of  within  the  limits  of  a  few  paaes.  We  think  that  in  this  respect  tke  anthor  hu 
exercised  a  wise  discretion.  So  far  as  we  have  tested  ttie  cases  died,  the  effect  of  die  nuuiciuiis  dedsaoes 
appears  to  be  accurately  given^indeed,  the  audior  has,  as  we  are  informed  ia  the  preface,  *  so  fiv  as  is 
consistent  with  dnt  brevity,  employed  the  i^nssvmu.  vtria,  of  the  tribunal ;'  and  the  cases  mxc  brought  don 

to  a  very  recent  date The  substance  of  the  book  is  satisfactory ;  and  we  ouiy  uiMiegnd  it 

both  to  students  and  practidoneri."-n5'tfliMtofs'  JommmL 

^  *'  Mr.  Banning's^'  Concise  Treatise!  justifies  its  title.  Re  briagB  mto  k  oonvcnient  compass  a  goiail 
view  of  the  law  as  to  the  limitadon  of  actions  as  it  exists  under  numerous  statutes,  and  a  digest  of  ^ 
prindpal  reported  cases  relating  to  the  subject  which  have  arisen  in  the  F.ngfish  and  Axaerican  couts.*— 
Saturday  Rtvma. 

"Mr.  Banning  has  adhered  to  the  plan  ofprinting  the  Acts  in  an  aniendix,  and  — *''^ny  his  hook  s 
nuuing  treatise  on  the  case-law  therton.  l^ie  cases  have  evidently  oeea  infestlBAed  vith  ctre  sad 
digoted  with  deamess  and  intellectuality.**— Zan»ytfwrw<rfl 


I 


In  8to.,  price  &f.,  doth, 

THE  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  tn 
Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 
together  with  practical  Notes  and  Instructions,  and  a  copions  Ikdxx.  By 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

"  The  last  of  the  works  on  this  subject,  that  by  Mr.  DanieL  appears  to  have  been  very  Gardally  doak 
Mr.  Dam'el's  book  is  a  satisfactory  and  useful  guide."— TTb  Sngttufr. 

**  This  treadse  contains,  within  moderate  compass,  the  whole  of  the  law,  as  far  as  practically  required, 
on  the  subject  of  trade  marks.  The  publication  is  opportune,  the  subject  befatg  one  which  moat  nearly 
concern  a  considerable  i>ordon  of  the  public,  and  it  maybe  recommended' to  all  who  f desire  to  tt^ 
advantage  of  the  protection  afforded  by  registradon  under  the  new  legisladon.  It  is  practical,  and  seens 
to  be  com|Jete  in  every  respect,    "yhe  volume  fa  well  printed  and  neatly  got  up.**— Z^wy  TlnmM. 

In  8vo.,  price  is.,  sewed, 

AN   ESSAY   ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of  Law  os 

applicable  to  Criminals  of  the  Highest  Degree  of  GuilL 

By  WALTER  ARTHUR  COPINGER, 

OF  THE  Middle  Temple,  Esq.,  Barrister-at-Law  ; 

Author  of  ••  The  Law  of  Copyright  iff  Works  of  Literature  and  Art,"   "  Index  tfi 
Precedents  in  Conveyancing,''  "  On  ^e  Custody  and  Production  of  Title  Deeds." 

"  We  can  recommend  Mr.  Copinger's  book  as  containing  the  fullest  coUectioa  we  have  seen  of  facts  aad 
quotations  from  eminent  jurists,  statistics!  and  general  mformadoa  bearing  on  the  subject  of  capitw 
punishment/* — Manchttter  Courier, ____^ ^ - 

In    one   volume,    8vo.,    price    15^.,    doth, 

A  TREATISE  ON  THE 

LAW  OF   EEVIEW  IN   CRIMINAL   OASES. 

WITH  A  COMMENTARY 

ON  THE  SUMMARY  PROCEDURE  ACT,  1864,  AND  THE  SUMMARY 
PROSECUTIONS  APPEALS  (SCOTLAND)  ACT,  1875. 

WITH   AN    APPENDIX 
OONTAININa  THX  STATXTTES ;   WITH  NOTBS  Aim  OASB& 

By  Thk  Hon.  HENRY  J.  MONCREIFF, 

ADVOCATE. 
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In  Svo^  price  6s.,  cloth, 

THE  PARTITION  ACTS,  1868  md  1876. 

A  MANUAL  OF  THE 

LAW  OF  PAETinOir  AND  OP  SALE  Bf  LIETJ  OF  PAETITIOIT. 

tViA  the  Decided  Cases ^  and  an  Appendix  containing  Decrees  and  Orders^ 

By  W.  GREGORY  WALKER, 

OF  UMCOLN'S    INH,  BA]tRISTXS*AT*LAW,  B.A.  AND  LATB  SCHOLAR  OF  B3CSTKK  COLLBGB,  OXFORXX 

and  of  sale  in  lieu  of  partxtum,  and  with  the  decided 
cases  and  an  appendix  containing  decrees  and 
orders.  There  are  so  many  actions  under  tha  Par- 
tition Acts,  that  there  is  little  doubt  this  small 
volimie,  containing  as  it  does  not  merely  references 
to  all  the  reported  cases,  but  the  pith  of  the  deci- 
sions extracted  therefrom,  will  prove  exceedingly 
useful.  The  appendix  of  decrees  and  orders,  taken 
from  the  registrar's  books  kept  in  the  Report  Office, 
will  be  of  great  service  to  solicitors  and  counsel  in 
settliiw  minutes.  Several  of  the  judgments  quoted 
will  abo  help  to  keep  those  who  have  the  conduct 
of  partition  suits  in  the  right  road." — Lam  Journal, 


"This  is  a  very  painstaking  and  praiseworthy 
little  treatise.  That  such  a  work  has  now  been 
published  needs,  in  fact,  only  to  be  announced ; 
for,  meeting  as  it  does  an  undoubted  requirement, 
it  18  sure  to  secure  a  place  in  the  library  of  every 

equity  practitioner We  are  gratified  to  be 

able  to  add  our  assurance  that  the  practitioner  will 
find  that  his  confidence  has  not  been  misjdaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpen- 
sive as  it  is,  is  equally  exhaustive  and  valttable."— 
Irish  Law  Times. 

"  This  handy-book  contains  the  abov»>m«ntioned 
Partition  Acts,  with  a  manual  of  the  law  of  partition. 


In  Stow,  price  2is.,  cloth, 

A  TREATISE  oh  the  UW  and  PRACTICE  REUTING  to  INFANTS, 

By  ARCHIBALD  H.  SIMPSON,  M.A., 

Of  Lincoln* s  Inn,  Esq.,  Barrister-at-Lino,  and  Fellow  of  Chris f*  CoUege,  Catnbridge. 

able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothu^  to  be 
desired. 

^  "  Lawyen  in  doubt  on  any  point  of  law  or  pra^ 
tice  will  nnd  the  information  they  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  Yrhom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Lofw  Magasine,  February,  1876. 

"The  reputation  of  'Simpson  on  Infants'  u 
now  too  perfectly  established  to  need  any  enco- 
miums on  our  part ;  and  we  can  only  sa^  that,  as 
the  result  of  our  own  experience,  we  have  mvariably 
found  this  work  an  exhaustive  and  trustworthy 
repertory  of  information  <m  every  question  con- 
nected with  the  law  and  practice  relating  to  its 
subject,"— /fwA  Law  Times,  July  7,  1877. 


"  Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating  to  infants,  both  as  regards  their  per* 
sons  and  their  property,  and  we  have  not  observed 
an^  very  important  omissions.  Tlie  author  has 
evidently  expended  much  trouble  and  care!upon 
his  work,  and  has  brought  together.  In  a  concise 
and  convenient  form,  Ae law  upon  die  subject  down 
to  Uie  present  ^mt.  -^Soliciiors*  yonrmai. 

"Its  law  is  unimpeachable.  We  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scientifically,  it  is,  beyond  all  Question, 
a  compendium  of  sound  Ufpd  principles.''— il^ow 
Times. 

**  Mr.  Simpson  has  arranged  the  whde  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little  space.  The  result  is 
due  mainly  to  the  businesslikif  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 


In  Sva,  price  dr.,  cloth, 

THE  LAW  OONCEENHfG  THE 

REGISTRATION  OF  BIRTHS  AND  DEATHS 

IN  ENGLAND  AND  WALES,  AND  AT  SEA. 

Being  the  whole  Statute  Law  upon  the  subject ;  togetlier  with  a  list  of  Registration  Fees 
and  Charges.  Edited  with  Copious  Explanatory  Notes  and  References,  and  an 
Elaborate  Index.  By  Arthur  John  Flaxman,  of  the  Middle  Temple, 
Ba  rrister-at-Law. 


"  Mr,  Flaxman's  un4reUnHous  but  admi" 
rails  lUile  book  makes  the  duties  of  all  parties 
under  the  Act  abundantly  clear',  .  ,  .  Lawyers 
will  find  the  book  not  only  handy ,  but  eUso  instmc' 
tive  and  suggestive.  To  registrars ,  and  all  persons 
engaged  in  the  execution  ^  the  law,  the  book  will 
be  inPaluable.  The  index  occupies  ddrty-fivepages, 
and  is  so  full  that  information  on  a  minute  point  can 
be  obtained  without  trouble.  It  is  an  index  that 
must  have  cost  the  author  much  thoajj^t  and  time. 
The  statements  of  what  is  to  be  done,  who  may  do 
itf  and  what  must  not  be  done,  are  so  eletsr  that  it 
u  well  nigh  impossUdo  for  any  one  who  consults 
the  book  to  err.    Those  who  tne '  Flaxman's  Regis- 


tration of  Births  and  Deaths '  will  admit  that  our 
laudatory  criticism  is  thoroughly XMsnXxA^—Lam 
Joumeu. 

"Mr.  Arthur  John  Flaxman,  barrister^at-law,  of 
the  Middle  Temple,  has  published  a  small  work  on 
'  The  Law  Concerning  tne  Registration  of  Birdis 
and  Deaths  in  England  and  Wales,  and  at  Sea.' 
Mr.  Flaxman  has  pursued  the  only  possible  plian, 
giving  the  statutes  and  references  to  cases.  The 
remarkable  feature  b  the  index,  which  fills  no  leas 
than  45  out  of  a  total  of  xxa  pages.  The  index 
alone  would  be  extremdv  useful,  and  is  worth  the 
money  asked  for  the  worK."— i&mv  Times. 
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THB      XiAW      OF      SXTBADITIOS. 

Second  Edition,  in  Svo^  price  iSc,  dotli, 

A    TREATISE    UPON 

THE   LAW  OF  EXTRADITION. 

WITH  THK 

CONVENTIONS  UPON  THK  SUBJECT  EXISTING  BETWEEN 
ENGLAND  AND  FOREIGN  NATIONS^ 

AND 

THE    CASES    DECIDED    THEREON. 

By  EDWARD    CLARKE, 

OP  LINCOLN'S  INN,  BAR&ISTBR-AT-LAW,   AND  LATB  TANCRXD  STUDENT. 

"  Mr.  Clarke's  accurate  and  tenable  book  is  the  best  authority  to  which  the  Eogi^ 
reader  can  turn  upon  the  subject  of  Extradition." — Saturday  Rnriew, 

"  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  fizst  appeared  has  bea 
fully  justified  by  the  reputation  it  has  ^ned.  This  new  edition,  embodying  and  <** 
plaining  the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation.  .  .  •  • 
There  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselves  wis 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  it 
come  across  a  book  possessine  so  much  interest  to  the  general  reader  and  at  the  siae 
time  fumi^iing  so  useful  a  guide  to  the  lawyer." — SoUcUor^  JoumaL 

"The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  us.  Itist 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  learn  the  prinap» 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  by  Mr.  Clarke.  Ia^V^ 
who  have  extradition  business  will  find  this  voltmie  an  excellent  book  of  itXtstsst^ 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted^  > 
carefiil  perusal  of  '  Clarke  upon  Extradition.'  This  may  be  called  a  warm  ^°'°'°''v^ 
tion,  but  those  who  have  read  the  book  will  not  say  it  is  unmerited.  We  have  so  otKs 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  >'^®^^^*'^  ^ 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  -^PP^"!^ 
which  contains  the  extradition  conventions  of  this  country  since  1843,  we  have  o^ 
chapters.  The  first  is  'Upon  the  Duty  of  Extradition;'  the  second  on  the  '£>^ 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  m 
France,  and  the  practice  in  those  countries." — Law  ybttrnaL 

"One  of  the  most  interesting  and  valuable  contributions  to  legal  literature wbichn 
has  been  our  province  to  notice  for  a  long  time,  is  '  Clarke's  Treatise  on  the  l*^  ^ 

Extradition.' Mr.  Clarke's  work  comprises  chapters  upon  the  Dntj  ^ 

Extradition ;  Early  Treaties  and  Cases  ;  History  of  the  Law  in  the  United  States,  a 
Canada,  in  England,  in  France,  &&,  with  an  Appendix  containing  the  Conventioo^ 
existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  thereoiL  .  •  •  ' 
The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  f^ 
lawyer  interested  in  great  Constitutional  or  International  Questions." — Aikariy  l^  , 
Journal,  .    « 

Thb  Times  of  September  7,  1874,  in  a  long  article  upon  "  Extradition  Treats, 
makes  considerable  use  of  this  work,  and  writes  of  it  as  **Mr,  Clarke s  useful  n^^ 
on  Extradition,**  ^^^^^. 

In  Svo.,  1876,  price  &r.,  doth, 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 
FROM  INDIA  TO  THE  PRIVY  COUNCIL. 

By  E.  B.  MICHELL  and  R.  B.  MICHELL,  Barristers-at-Law. 

"  A  useful  manual  arranging  the  nractice  in  convenient  order»  and  giring  the  rules  in  force  h  se^ 
Courts.    It  will  be  a  decided  acquisinon  to  those  engaged  in  Ajqpeals  from  India."— Z^nv  TVmes, 


A 
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PRACTICE    OF    CONVEYANCINO. 

In  8vo.y  price  2s,  6d,,  doth, 

TABLES  OF  STAMP  DUTIES 

FROM   1815  TO  THE  PRESENT  TIMK 

BY 

WALTER    ARTHUR    COPINGER, 

OP  TMB  MIDOLB  TBMPLB,  BSQUIRB,  BARSISTBR-AT-l^W  ; 

Auihar  of  '* Tkt  Law  qf  Copyrigkt  itt  Works  of  LitertUur*  amd  AH*  ** Index  to  PrtcedenU  in 

ComftyoHcing,^^  **  TUle  Dotds,"  Av. 


"  Conveyancers  owe  Mr.  Copinger  a  debt  of 
eratitude  for  his  valuable  Index  to  Precedents  in 
Conveyancing ;  and  we  think  the  little  book  now 
before  us  will  add  to  their  obligations.  Mr.  Copiager 
gives,  first  of  all,  an  abstract  of  the  Stamp  Act, 
1870,  with  the  special  regulatums  affecting  con- 
veyances, mortgages,  and  settlement*  in  full.  He 
then  presents  in  a  tabular  form  the  ad  valorem 
stamp   duties  on   conveyances,   mortgages^    and 


September,  18x5,  to  the  zoth  of  October,  1850,  and 
then  tables  of  ad  valorem  duties  payable  on  the 
three  daises  of  instruments  since  the  jast-mentioned 
date,  and  at  the  present  time ;  arranged  very  clearly 
in  columns.  We  cannot  pretend  to  have  checked 
the  figures,  but  those  we  have  looked  at  are  correct : 
and  we  think  thu  little  book  ought  to  find  its  way 
into  a  good  many  chambers  and  offices."— vS^t^A- 
citors'  JommaL 


settlements,  payable  in  England  from  the  zst  of 

"  ms  book,  or  at  least  one  containing  the  same  atnount  of  valuable  and  well-arranged 
information,  should  find  a  place  in  every  Solicitor's  office.  Jt  is  of  especial  value  when 
examining  the  abstract  ef  a  large  number  of  old  title  deeds, ^^ — Law  Times. 


*'  Mr.  W.  A.  Copinger,  so  well  known  for  his 
work  on  Title  Deeds,  was  eminently  calculated  to 
assist  the  practitioner  in  unraveOiiu;  the  perplexides 
often  surrounding  the  question  of  the  due  Stamping 
of  Deeds,  set  out  in  Abstracts  laid  before  CounseT 


His  Tahiti  of  Stamp  Duties,  from  x8is  te  1878, 
have  already  been  tested  in  Cnambeis,  and  being 
now  publislwd,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re> 
quiring  great  care."— Z^nv  Magazine  and  Review. 


In  one  volume,  8vo.,  price  i^r.,  cloth. 


Cttle  fttU: 


THEIR  CUSTODY,  INSPECTION,  AND  PRODUCTION, 

Sit  HatD,  in  (Cquiti;  anlr  in  Sl^atter^  of  Contiepanefng, 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law ;  Author  of  *•  The 
Law  of  Copyright  '*  and  "  Index  to  Precedents  in  Conveyancing." 


"  In  dealing  with  '  documentary  evidence  at 
law  and  in  equity  and  in  matters  of  oinveyanclng, 
including  covenants  for  the  production  of  deeds 
and  attested  copies,'  Mr.  Copinger  has  shown 
discrimination,  for  it  Is  a  branch  of  the  i^eneral 
subject  of  evidence  which  is  very  susceptible  of 
independent  treatment.  We  are  ^ad,  therefore, 
to  be  able  to  approve  both  of  the  design  and  the 
manner  in  which  it  has  been  executed. 

'*The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 


large,  and  we  content  ourselves. with  recommend- 
ing it  to  the  profession."-*Z4nv  Times. 

**  A  really  good  treatise  on  thb  subject  must  be 
essential  to  the  lawyer ;  and  this  is  what  we  have 
here.  Mr.  Copinger  has  supplied  a  much-felt  want 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book ;  it  appears 
well  arranged,  dearly  written,  and  fully  elaborated. 
With  these  few  remarks  we  recommend  thu  volume 
to  our  readers."— Za«t^  youmal. 


In  one  volume,  8vo.,  1870,  price  cloth, 

THE  LAW  OF  COPYRIGHT, 

In  Works  of  Literature  and  Art;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

"Abook  that  is  certainly  the  most  complete  trea*  i       "The  book  is  a  thoroughly  good  one."— T*/!^ 

tise  upon  the  complex  subject  of  copjrright  which  Bookseller. 

has  ever  been  publu(hedia£ngland."—^/A#»«wOT.  "We  refer  our   readers   to  this  capital  book 

"A  work  much  needed,  and  which  he  has  done  on  Copyright."— 7*Af  Publisher^  Circular, 
exceedingly  yftiV^American  Caw  Review. 
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Second  Edition  in  prtparaHon. 

A  MAGISTERIAL  &  POLICE  aUIDE: 

Seftig  tfie  Statute  l^ato^ 

INCLUDING  THU  SESSION  OF  1879, 

WITH  NOTSS  AKD   BEFBKEKCICS   TO  THB  DKGIDXB  OAaES, 

XnATINO  TO  TRB 

PROCEDURE,  JURISDICTION,  and  DUTIES  or  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

m  THE  METROPOLIS  AND  IN  TUB  COUNTRY. 

With  an  Introduction  showings  the  General  Procedure  before  Magistrates 
both  in  Indictable  and  Summary  Matters,  as  altered  by  the  Summary 
Jurisdiction  Act,  1879  together  with  the  Rules  under  the  said  Act. 

By  henry   C.   GREENWOOD, 

MagiUmttM  ikt  Dittrki  cf  tlU  Sii^tnUdrt  P0itniias\ 

AND 

TEMPLE    C    MARTIN, 

CkitfCUrk  ^tk»  Lamb€th  P^ia  C^mri. 


NOTICES     OF    THE     FIRST     EDITION. 

**  For  the  fonn  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  hare 
here  our  ideal  law  book.  It  may  be  said  to  omit  notliing  which  it  ought  to  contsin*" — 
Law  Times. 

"  This  handsome  volmne  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  Eneland.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out'* — Soliciiori  JoternaL 

"  As  to  the  care  with  which  the  work  has  been  executed,  a  somewhat  minute  exam 
nation  of  three  or  four  of  the  diTisions  enables  us  to  ipeafc  on  the  whole  favourably."-^ 
SoUcitori  Journal.  .T 

"  Great  pains  have  evidently  been  taken  in  eveiy  part  of  the  work  to  ensar&  correct' 
ness ;  and  this  qualitv,  together  with  that  of  its  great  comprehensiveness,  can  scarceh 
fail  to  render  this  guiae  to  procedure  before  magisterial  and  police  authorities  eminenth 
acceptable  to  the  many  classes  of  persons  to  whom  full  and  accurate  information  on  the 
subject  it  deals  with  is  often  of  the  utmost  importance." — Morning  J\ftL 

"  The  Afagisterial  and  Police  Guide^  by  Mr.  Heniy  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.  //  ought  to  be  in  the  hands  of  all  who^  as  magistrates  or 
otherwise^  have  authority  in  matters  o/police^^ — Daily  News. 

**  Both  to  justices  and  practitioners  desirous  of  obtaining  a  book  of  reference  raving 
the  present  practice  of  the  courts,  this  book  will  be  found  of  great  service — ^nay,  dmost 
invaraable.^' — Liverpool  Mercury. 

"  Mr.  Greenwood,  stipendiary  niagistrate  in  the  Staffordshire  Potteries  district,  and 
Mr.  Martin,  of  ^e  Southwark  Police  Court,  have  produced  a  portly  magisterial  hand- 
book applicable  to  the  whole  of  England.  It  contains  all  the  statute  law  relating  to  the 
procedure,  jurisdiction,  and  duties  of  magistrates  and  police  authorities,  with  notes  and 
references  to  recent  decisions,  and  appears  to  be  put  together,  as  might  be  expected 
from  the  professional  experience  of  the  authors,  in  a  thorough  and  business-like  manner." 
— Saturday  Review. 

*^  This  work  is  eminently  practical^  and  supplies  a  real  want.  It  plainly 
and  concisely  states  the  law  on  all  points  upon  which  Magistrates  are  called, 
upon  to  adjudicate^  systematically  arranged^  so  as  to  be  easy  of  reference-  It 
ought  to  find  a  place  on  every  Justices  table^  and  we  cannot  but  think  that  its 
usefulness  will  speedily  ensure  for  it  as  large  a  sale  as  its  merits  deserve.^ 
— Midland  Counties  Herald. 

*'  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  won- 
derful what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We 
have  much  pleasure  in  recommending  the  volume  not  only  to  our  professional  but  also  to 
our  general  readers ;  nothing  can  be  more  usefiil  to  the  public  than  an  acquaintance  with 
the  outlines  of  magisterial  jurisdiction  and  procedure."— oJi^^Z/  Post. 
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Now  ready f  in  One  VoL,  8to^  price  I2s^  cloth. 

/I  COMPENDIUM  of  ROMAN  LA  W, 

FOUNDED  ON  THE  INSTITUTES  OF  JUSTINIAN: 

TOGSTHES.  WITH 

EXAMINATION  QUESTIONS 

SET  IN  THE  UNIVERSITY  AND  BAR  EXAMINATIONS 

(WITH     SOLUTIONS), 

And  Definitions  of  Leading  Tenns  in  the  Words  of  the 

Principal  Authorities. 

By  GORDON  CAMPBELL, 

Of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College,  Oxford;  M^. 
Trinity  College,  Cambridge  ;  Author  of  "  An  Analysis  of  Austin's 
Jurisprudence,  or  the  Philosophy  of  Positive  Law." 

"  Mr.  Campbell,  ib  pcodttdng  m  compoidium  of 
the  Roman  law,  has  eone  to  the  best  Eoglish  woiks 
aheady  ^gi«tin|r  on  me  subject,  and  has  made  ex- 
cellent use  of  the  matrrials  found  in  them.  The 
volume  is  especially  intended  for  the  use  of  students 
who  have  to  pass  an  examination  in  Roman  law, 
and  Its  anangement  with  a  view  to  this  end  appears 
very  good.  The  existence  of  text-books  such  as 
this  should  do  much  to  prevent  the  evil  system  of 
cnunming."— %Sa/Mn&^  Review. 

"TThis  compendium  is.  in  the  words  of  the  jneface, 
'  intended  for  those  students  at  the  Universades  and 
the  Inns  of  Courts  who  have  to  pass  an  examination 
in  Roman  Law.'  In  its  preparation  the  author  has 
r^^fi  use  of  the  worics  to  wnich  those  students  are 
generally  required  to  give  their  attention,  such  as 
Sander's  Jusdnian,  PcMte's  Gaius.  Maine's  Ancient 
Law,  Austin's  Jurisprudence,  and  similar  pubU- 
ions.    Practically  this  compendium  is  an  analysis 


in  KngHsh  of  Roman  law.  laterspencd  with  audi 
comments  taken  from  the  aiDOve  authors  and  editors 
as  serve  to  render  clearer  and  to  rectify,  when 
necessary,  the  main  principles  and  definitions  which 
are  founded  in  that  law.  Thus  in  the  opening  page  we 
have  Ulpian'sdefinidon  of  justice  and  jurispnidenee, 
followed  by  Austin's  objection  to  those  definidons, 
namely  that  they  would  embrace  not  only  law  but 
posidve  morality  and  the  test  to  which  both  are  to 
be  referred.     Again,  the  definition   of  an  action 

g'ven  in  Justinian  b  contrasted  with  a  quotation 
am  the  student's  Austin ;  and  the  same  plan  is 
adopted  throughout  the  Compendium.  This  plan 
will  undoubtedly  be  of  service  to  students  of  the 
civil  law.  There  is  a  very  useful  appendix  con- 
taining questions  taken,  for  the  most  part,  from 
papers  set  at  examinations  at  the  Untversides  and 
m  the  Bar  examinations,  and  some  definitions  and 
descriptions  of  leading  terms." — Law  Timn. 


MINING  LAWS  OF  THE  UNITED  STATES. 

In  8vo.,  price  yx.  6</.,  doth, 

Titles  to  Mines  in  the  United  States, 


WITH  THE 


Statutes  and  References  to  the  Decisions  of  the  Conrts 

relating  thereto. 

By  W.  a.  HARRIS,  B.A.,  Oxon., 

Of  Lincoln's  Inn,  Barrister>at-Law,  and  of  the  American  Bar. 


"  We  have  merdy  sketdied  the  contents  of  this 
interesting  volume,  and  though  the  author  apolo- 
gises in  tine  preface  for  its  incompleteness,  we  are 
boand  to  admit  that  we  cannot  suggest  any  point 
on  whidi  information  on  this  subject  could  be 
desired  that  it  has  been  witbhdd.  Mr.  Harris  may 
be  credited  with  having  done  his  best  to  simplify 
the  American  mining  laws,  and  in  so  doin|^  has 
earned  the  thanks  oidl  persons  interested  m  the 
subject."— 7:«r  ifiVsMt^  IVerid. 

''It  is  carefully  and  thoroughly  written  throiigh- 
0ut,  and  the  informadon  given,  whilst  it  is  brief 

d  free  from  technicalities,  will  prove  ample  for 

e  professional  man  who  may  be  called  upon  to 
ansact  le^  business  connected  with  American 

nes,  and  will  be  found  useful  and  interesting  to 

e  general  reader."— 7X«  Mimng  younuU. 

**  The  author  is  an  English  bairister,  who  is  also 


a  member  of  the  American  Bar,  and  he  has  had 
much  experience  in  American  and  Anglo-American 
Mining  Law. 

"  He  has  now  collated  soch  of  the  mining  laws 
of  the  United  States  as  are  likdy  to  be  of  import- 
ance to  English  mining  adventurers  who  invest  in 
American  mines. 

"The  information  is  very  comprehensive,  and 
seems  to  embrace  all  things  pertinent  to  the  subject. 
The  case  of  the  'Emma'  Mine  has  drawn  much 
attention  to  the  American  mining  law,  and  Mr. 
Harris'  work  will  be  found  an  excellent  cxponenL" 
^-Lattden  Iron  Trade  Exchange. 

"This  is  a  most  valuable  work— indeed,  we 
might  say  indispensable — for  legal  gentlemen  and 
investors  in  American  land  ana  mineral  properQr, 
and  the  author  is  well  qualified  to  give  the  intorma> 
tion  and  advice  needed." — Tlu  Colliery  Gnardum, 
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